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TUESDAY, MARCH 31, 1953 


Unrrep States SENATE, 
Monopoty SUBCOMMITTEE OF THE 
Sretect CoMMITTEE ON SMALL BusINgess, 
Los Angeles, Calif. 

The hearing was called to order at 10 a. m. in courtroom 9, Federal 
Building, Los Angeles, Calif., Senator Andrew F. Schoeppel (sub- 
committee chairman) presiding. 

Present were Senator Andrew F. Schoeppel and Senator Guy M. 
Gillette. 

Also present were Charles M. Noone, committee counsel, and Wil- 
liam D. Amis, investigator. 

Senator ScHorprreL. Will the committee come to order? 

This is an open hearing of the Monopoly Subcommittee of the Sen- 
ate Small Business Committee. The purpose of the hearing will be 
to inquire into the problems of independent motion-picture exhibitors, 
which have been brought to the attention of the Select Small Business 
Committee of the Senate. 

The committee has received scores of communications from ex- 
hibitors over the past several months, requesting an opportunity to 
present their meee as they see them, to the committee. 

In general the exhibitors have complained of certain practices which 
they state are adversely affecting them. They say that such matters 
as clearances, availabilities, and competitive bidding are being han- 
dled by the distributors in a manner which is bringing increasing 
hardship upon independent motion-picture exhibitors. 

The full committee in Washington agreed to grant the request of 
the exhibitors for an opportunity to present their problems, and the 
committee assigned to this subcommittee, which is a subcommittee of 
the full committee, the responsibility for arranging and conducting 
these hearings. 

I would like to say on behalf of myself and my colleagues that we 
are here for the purpose of gathering information which may be used 
to alleviate the okleias of independent motion-picture exhibitors, 
most of whom qualify as small-business men. We will be interested in 
obtaining the Facts. We will ask the witnesses to be as specific as 
possible in their testimony, because only specific testimony can result 
in specific relief or suggestions for relief on the part of the committee. 

e will ask the witnesses to avoid generalization, and to refrain 
from making any charges that they cannot support. We realize that 
the motion-picture industry is complex. We don’t pretend to be 
experts. We will therefore welcome the testimony of anyone who can 
contribute to our understanding of the problems of these exhibitors 
as well as others. 


1 
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It is the established policy of the committee to place all witnesses 
under oath, in order that we may be eminently fair to all parties 
uaving an interest in the matters coming to our attention. 

The counsel for the committee will conduct the direct examination 
of the witnesses. My associates on the committee and I will question 
the witnesses from time to time as we see fit. In the event there are 
conflicts in testimony, we shall offer an opportunity to all witnesses 
to submit supplemental written statements to be incorporated into the 
record. 

At this juncture I would like to take the opportunity to present my 
colleague of the committee and of the Senate, _ secbe uy M. Gillette, 
of Iowa, and I happen to be Andrew F. Schoeppel, Senator from 
Kansas. Counsel for the committee is Mr. Charles M. Noone, and we 
also have here Mr. William D. Amis, investigator, on our committee 
staff. 

Now, if there are no other matters to come before us at the opening 
of this hearing, we will proceed with the first witness. I understand 
that is Mr. Albert Hanson, president of the South-Lyn Theatres, 
South Gate, Calif. 

Will you stand and be sworn, sir ? 

Do you solemnly swear that the testimony that you shall give in this 
hearing will be the truth, the whole truth, and nothing but the truth, 
so help you God? 

Mr. Hanson. I do. 

Senator ScHorrreL. You may proceed. 


TESTIMONY OF ALBERT HANSON, PRESIDENT, SOUTH-LYN THEA- 
TERS, SOUTH GATE, CALIF., AND MEMBER OF THE BOARD OF 
DIRECTORS OF THE SOUTHERN CALIFORNIA THEATER OWNERS 
ASSOCIATION 


Mr. Noone. Mr. Hanson, will you state your full name and business 
affiliation for the record ? 

Mr. Hanson. My name is Albert Hanson. I am the owner of the 
South-Lyn Theaters, whose office address is 9325 Long Beach Boule- 
vard, South Gate, Calif. 

I have been a resident of Los Angeles for 34 years. I have been in 
the theater business since 1923. During that period of time I have 
been an independent exhibitor as well as an executive for Fox West 
Coast Theaters. I was the district manager and also Southern Cali- 
fornia division manager for that firm. At present I am operatin 
directly or indirectly 6 theaters, with an investment of $1,123,963. 
One of these theaters is closed. 

I am appearing here today principally as a member of the board of 
directors of the Southern California Theater Owners Association. 
I am representing that association. ‘The association presently has 56 
members. At its height, the association had 122 members. We have 
lost 66 members through the closing of 246 theaters. 

I have here and will submit to the committee counsel a list of these 


theaters, their seating capacity and the towns in which they are 
located. 


Mr. Noone. Mr. Chairman, I suggest we enter this in the record. 


Metr 
Miss 
Musi 
Nati 
Pico. 
Princ 
Ram 
Rege 
Roos 
Rose! 
Ross] 
Rour 
Rivol 
Roya 


Se 
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Senator ScHorrreL. By reference or actually in the record? I 
think it would be well for us to have it actually in the record, and if 
there is no objection, it will be so ordered. 
(The material referred to follows :) 


Closed theatcrs, Los Angeles Exchange Center, Feb. 24, 1953 


| 
} Ses 7 

Theater Town oa ae Theater 

| } 


Seating 
capacity 


Town 


Allena.- Los Angeles__- | 790 San Carlos . Los Angeles. 734 
Aliso ieee : nogia 652 || Savoy do 715 
Aloha- - - --- ' IS chesisenes 400 || Star : ‘ Nh wine 300 
Ss 6 iidecetew atte an oe : | 704 || Strand ‘ita i .do sgalets 990 
BITS itis tirncigartaa tn twAe 6 6 krewcwnes 480 || Studio_......._- 2 A eae 430 
Astor-- a ; 600 Sun... E oi 524008 423 
SES Sa <fewsine'e ona sae oa 650 || Sunset_- ....do ; 550 
Azteca a = | 500 || Trojan oe... 453 
Arlington. ~....--- Nai ici 820 Union a 485 
Belmont do--.- , 532 || Vermont a Go.... a 854 
Banner.--.-.-- aa | ee waa 400 || Vernon-Vogue sees. 490 
Brentwood nia ..do 525 Victor sh do . } 755 
Carthay Circle---__| do - - . , 518 || Victoria ___- ; do-- 750 
Carlton . sabe POEs aw | 850 || Vista do 850 
Cairo warenwvehvaii do 831 Village (Roger aon : 400 
CE iis ote ede ie - 800 Young). 
Carmen... bean oa ae 410 || Western____.--- ai eatin aid 904 
Castle i a 5 me 575 Wabash. — as 887 
Civic_- shea bale nadionaien 600 || Washington wales ae desi 679 
il whieh Sh 475 || World..._....-..- .--do 500 
Crystal 3 ‘ 9 che = 806 || York__-. si do as 700 
De Luxe we J annie 438 || Anaheim____- Anaheim ___- 732 
EN Aid co nisceswesge us BD branaiouninnwell 697 || Chatterbox. ...--| Arlington_-_-_- | 398 
Dixie- ie h cewehinnanal 550 || Grande Arroyo Grande... 360 
I « cobnpewtudcaheotl . 400 || Arvin ey Ue 654 
Dreamland _- - . | 560 || Riviera__ Avalon_. | 535 
EN citeitrnaweuw pe tase — | 525 | | Ses Bakersfield ___. | 800 
Esquire woe an 656 Kern aoe 7 i 750 
Florence Mills.-..--].__- Dp abeanguniael 740 || Alpha........-- ‘ 683 
oe as aa , 766 Bell 5 , atoadhs Ri ctaceiie 600 
Franklin - - - ee | 895 Balboa... Se Balboa 600 
Fremont bp citrdiciel 750 || Cirele_ Bellflower 792 
Filmarte vhiuaietilinane ss 801 |} Music Hall... ..| Beverly Hills 867 
Florencita-__- Wee ; 575 || Bruin . Big Bear 248 
Guild... As — 950 || Beaumont_____- Beaumont -_- 440 
Ga wi eres a | 1,030 || Rio____- “ Biythe.......... 493 
Gaiety... a nite 700 || Boron-- Boron..___- 350 
Green Meadows - -- 598 || Beaumont__---- Cherry Pass 470 
Garden____- Aes : ni 470 |} Drive-In. 

Granada_..- ‘ # 520 || Burbank. --........| Burbank : 547 
Garvey -- | eee 740 || California. __--- A danas , 600 
Holly a \ | 780 || Magnolia___ ae 815 
Hippodrome ; . , 505 || Lowell a Bisbee, Ariz 455 
Hub ‘ Pita ‘ 400 || Lyric..._- iN v98 
Imperial 3 ead | , 178 || Woods Chino 

MP ibe t 807 || Coronado ..| Coronado 

cj ; pads 460 || Palms adie do 

La Tijera._- art is j ,418 || Calipatria..--- | Calipatria 
Larchmont : re ssl 870 || Seville | Chula Vista 
La Tosca. -. os ‘ ; ‘ 640 || Crestline... Crestline 
Linda... Zs Ey 669 || Grand | Clarkdale, Ariz 
Liberty —_-- . 8 a ae 280 || Avenue__- Downey 

Lux. , . 560 || Vista.--- .-| Douglas, Ariz 
Loma Laurel_-_----_}.--- hte 4 872 Il, Lyric...«--.--.-- tp - - 00. 
Melrose... ..----- ches 858 || Valley __- El Monte. 
DMR cesin ncasc. : cade deiat 831 |; Air Drome E] Centro_-- 

T es | 800 || State_..............} El] Segundo. 
Marealss ci 52.22: 3 ab 4hie 964 || Cameo_-_-...- ; | El Sereno. .-_-- 
Maynard... . f El Sereno uel do 
Metro sd | Elsinere------- Elsinore 
Mission i all ee ad ts aii at el , Escondido 
Muse bans a; ee | Palms Fillmore _- 
National......._... . + Seméal 1 |} Harper_.....--.....} Fontana_. 
g. Weenidas Se os 1} Glen__---- . Glendale. - -- 
Princes# ii i.3355.) fii. $556k 705 || Arcade__.-.---- ...do 
Rampart Ae Ee OGSEIO. 2. «J ecene--+3 14-00. 

Regent ____- i cae ; j | Gem. | Garden Grove 

Roosevelt... - shee Abi 568546) : he | Gardena. - ..-.-. | 
Rosebud... _.___. od caret | 750 | ..do | 
Rosslyn. ........._. i. BLT Greenfield Corners 
Round Up a | E y .-| Glendale, Ariz. -..| 
Rivoli wad (7 | ‘ | Gilbert, Ariz | 
Royale : 90 || Cz __.| Hawthorne 


See footnotes at end of table. 
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Closed theaters, Los Angeles Exchange Center, Feb. 24, 1958—Continued 


| 
Seating Seating 
capacity capacit 


! 


Theater | Town 


Holtville__- .---| Holtville 450 || Tower...........-..| Pasadena. -- 
Huntington..._--..| Huntington Park_ SSA 
teacash Huntington Beach 4600 || Lido ; | Riverside. - --- ‘ 
| ee eee ey ee | ‘ 
Inglewood _--- ..| Inglewood | Rosemead__........| Rosemead------- 
Saryieeiuss-..--....- ‘ | Rand_..............| Randsburg----.- a 
Russic....-- * " 50 || Rialto .-.-| Foothill Drive-In 
Fowbles...-_- ; Jacumba | 7 ; ..| Redlands......-.- 
Rite........,......2.) Sarees, Are 
Lennox..---- i ite ais 
Granada........... 
Grove_._.......--..| Lemon Grove 
..---| Laguna Beach. ... 
La Habra. . La Habra 
La Mesa 2 .--| La Mesa Dice a 
Valley. ...| Lancaster. ..-....- 
icin cake ...| Lincoln Acres--.. aes 
Dee... ts ae | Il cence Ss 5. a caprac och 
La Mesa. ---- awe ‘ 
Lone Pine-.--_--- eal poeeeems.. cn. 
Broadway | 
ilo cigpectctheaba = Saas ; 
Ebell----- os California _- Santa Barbara- -. 
Long Beach ae San Fernando..-_-| 
Rainbow weak San Jacinto_........| San Jacinto 
Rialto Santa Maria 
rR a a Somerton, Ariz_..- 
Tracy Land bl ae Santa Monica 
La Shelle -| No. Long Beach. -| D | Sam Ysidro.......- 
Lynwood...........| Lymwood__-._..__- ! South Gate 
Lake Arrowhead_- issi 

Las Vegas, Nev---| i Santa Paula......- 
....do Sawtelle........... 
Midland F 
Monrovia 
Montebello 
Montrose_..........| Montrose 
National National City 
Saas 
Lyric...............| Miami, Ariz 

aa Nogales, Ariz 


' 
| Theater own 
| 
| 
} 





° 
Victorville. -._...-. 
Ventura... -.- 





Roxemary 
Melody ---.--.-- i .. ae See 
= Wilmington | 
Placentia........- i Winslow, Ariz... 

puns Seeees i Yucaipa 











1 Open week ends only. 
2 Cars seasonal. 

2 Open part time. 

4 Seasonal. 

§ Part time, 

* Cars part time. 

' Week ends only. 


Mr. Noone. Mr. Hanson, do you have any statistics on the number of 
theaters that have opened recently in this area? 

Mr. Hanson. Yes. I might say that the present membership i 
ates approximately 152 theaters. The 56 members operate 152 thea- 
ters. Now, of course, they are obligated on leases and so on, either 
personally or through corporations, and those 152 theaters represent 
a considerable sum of money, runs it away up in the millions. 

During 1952 in this exchange area there were 49 theaters closed. 
There were 9 opened, and of the 9, 7 of them are in Arizona. There are 
only 2 in California, that is Southern California, and they are located 
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out about 60 or 70 miles from Los Angeles. I will herewith submit 
this list also. 

Senator Scuorrrer. No objection—that will be incorporated in the 
record. 

(The material referred to follows :) 


Following information secured from National Screen Service: 
New theaters opened in 1952 


Eloy Drive-In Theater, Eloy, Ariz. 

El Rancho Drive-In, Nogales, Ariz. 
Fort Cochise Drive-In, Douglas, Ariz. 
Fort Apache Drive-In, Bisbee, Ariz. 
Mustang Drive-In, Chandler, Ariz. 
Coachella Valley Drive-In, Indio, Calif. 
Fiesta Drive-In, Tucson, Ariz. 

Crest Drive-In, Ridgecrest, Calif. 

Jet Drive-In, Lancaster, Calif. 


Total new theaters opened in 1952, 9. 


Theaters which closed in 1952 


Savoy, Los Angeles 
Globe, San Pedro 
Valley, El Monte 
Rosemead, Rosemead 
Cairo, Los Angeles 
Ritz, Jerome 

San Carlos, Jerome 
Century, Los Angeles 
Placentia, Placentia 
Monrovia, Monrovia 
Imperial, Inglewood 
Swickards Strand, Los Angeles 
Lennox, Lennox 
Woods, Chino 
Leluxe, Los Angeles 
Madrid, Los Angeles 
Brayton, Long Beach 
Lomita, Lomita 
Valley, Lancaster 
Victory, San Diego 
Allena, Los Angeles 
Coronado, Coronado 
El Paseo, Palm Springs 
Granada, Los Angeles 
Anaheim, Anaheim 


Avenue, Downey 
California, Burbank 
Crenshaw, Los Angeles 
Linda, Watts 
Metro, Los Angeles 
Rita, South Pasadena 
Trojan, Los Angeles 
Western, Los Angeles 
Joy, Los Angeles 
Marcal, Hollywood 
Broadway, Santa Ana 
Sun, Los Angeles 
Hippodrome, Los Angeles 
La Tijera, Los Angeles 
California, Santa Barbara 
Mesa, Victorville 
Seville, Chula Vista 
La Habra, La Habra 
Gentry, Los Angeles 
Filmarte, Los Angeles 
Rex, Bakersfield 
Carlton, Los Angeles 
Larchmont, Los Angeles 
Loma, Los Angeles 
Total, 49. 


Mr. Noone. Mr. Hanson, do you have any information on the seat- 


ing capacities of the new theaters? 


Mr. Hanson. If it is not on that list, I haven’t got it, but if you want 


it, we can obtain it. 


Mr. Noone. I think in order to make the record complete, we should 
have that. We have the seating capacities of the theaters that have 


closed. 


(Following is telegram from Albert Hanson supplying the requested 


information :) 
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Los ANGELES, CALIF., June 23, 1953. 
WILLIAM D, AMIS, 


Investigator, Senate Small Business Committee, 
Washington, D. C.: 


Following drive-ins opened in 1952: 
Eloy, Eloy, Ariz 
Hh) Rencho, Nogaldi Wri wees ae a a ee 
Fort Cochise, Douglas, Ariz 
Fort Apache, Bisbee, Ariz_............- pi ce at Tia ca aa aaa haa eae 
De, COO SAE oo hn ter dom elena banda 
Fiesta, Tucson, Ariz 
Coachella Valley, Indio, Calif 
Crest, Ridgecrest, Calif 
Jet, Lancaster, Calif 

No new conventional theaters opened. 

No theaters or drive-ins opened in greater Los Angeles in 1952. 

ALBERT HANSON. 

Mr. Noone. I understand that you want to review for the informa- 
tion of the committee the history of the distribution system of motion- 
picture film in this area. 

Mr. Hanson. Well, roughly, there are, I would say, approximately 
32 exchange centers, and each exchange center serves its own geograph- 
ical area. In southern California, this exchange area takes in Arizona 
and part of Nevada, I think just the town of Las Vegas, as I recall. 

Now, notwithstanding that the production of film is concentrated in 
southern California, distribution sales policies and legal problems 
are handled in New York. 

Senator ScHorrPe.. Do I understand that the exchange area which 
you just testified about there includes California? 

Mr. Hanson. Yes, California, Arizona, and the lower part of 
Nevada. 

The problem that confronts the exhibitor by having sales policies 
operated from New York is that in negotiating for film the manager 
of the exchange or the salesman says, or they will submit a price. Now, 
we have agreed upon this, possibly been negotiating for 2 days, 3 days, 
or a week. He will call up the next day or a day afterward or 3 days 
afterward and they will say, “We haven’t heard from New York.” 

Now, we know—I mean people who have been in business as long as 
I have know that the thing has never been submitted to New York. 
It is just a method of renegotiating a deal which you thought had been 
completed previously. 

Senator ScHorrreL. Now wait a minute. How do you know that it 
has not been submitted to New York? 

Mr. Hanson. Well, we happen to have the secretary of the associa- 
tion here, who worked for the exchange as a secretary. If you want 
that information, I am sure she will be glad to give it to you. 

Now, by operating this thing like that, your break day, which means 
the day that you open the picture, may be on Wednesday of this week. 
I may have started negotiating back 2 weeks ago and I still won’t know 
and it gets up to from a day before to 2 days before or 3 days before 
and I am not able to determine whether I will get the picture. Later 
on we will have witnesses testify and give the facts, naming the picture, 
the day it was pulled off and so on and so forth. 

Now, in southern California, since I have been here, when I started 
early in 1923 I had one theater; in fact, I had a partner in that theater 
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and didn’t actually get into operation until I think 1924, which is when 
we started negotiating for film. 

At that time we had in this area what was known as the clearance 
zoning system. This was typed up on mimeograph sheets, just 3 or 4 
sheets, but you knew from that system where you were going to play 
a picture and the zone you were in and what theaters were negotiating 
for film when you were negotiating, so you had a measure of stability 
in the business. 

Now, it was not good, because about that time or a little bit before, 
the producer-distributors had created what was known as the Hays 
office, and after that Hays office was in being for a period of time they 
set up boards of trade in each exchange center. Through those boards 
of trade the clearance zoning system was rewritten. 

At that time exhibitors and distributors were represented on this 
zoning committee or board of trade. This was outlawed, I will say, 
by a court decision somewhere around 1930. From 1930 up to the 
creation of the NRA Act there wasn’t any zoning or clearance system 
in the Los Angeles area or in this exchange area. However, generally 
the old Hays clearance zoning was more or less followed. 

Now, in Los Angeles, where competition has always been very tough, 
the clearance zoning schedule was only followed to a certain degree. 
That was because in that schedule they didn’t define admission price 
as such in, let us say, a part of the local area the system would work. 
In other words, they didn’t define the minimum. That was the one 
they left out. So some of the operators said they charged 50 cents, 
but they had possibly 40 seats in their theater charging 50 cents and 
every other seat was 15 cents. 

We got to the point during the depression where the first runs were 
charging 25 cents minimum admission, and every other theater in the 
area was charging 15 and 10, and naturally everybody was losing 
their shirt. This shows what the lack of orderly distribution does to 
this business. 

When the NRA Act was put in effect, this industry, the same as 
other industries, took advantage of it and created again local boards 
in each exchange center and tried to work up a clearance zoning sys- 
tem which they put into effect. 

Now, there were many, many complaints, but most of those were 
settled on a local level. Under the NRA Act we had a national board 
in New York, so that if you had made an appeal to the local board and 
had been denied, you had the right to go to the New York board, and 
to my best knowledge there were 4 or 5 or 6 who appealed to the New 
York board; I don’t believe any more than that. All the rest of them 
were settled on a local level. 

This zoning was actually working in this area, and just about the 
time we had all of the complaints ironed out, the NRA Act was de- 
clared unconstitutional, in I believe the Schechter case they called it. 

So at this time I was working for Fox West Coast Theaters. We 
made up what was known as the Blue Book, which was to apply to the 
Fox West Coast Theaters’ own theaters. 

This Blue Book was, I would say, about 95 percent or maybe more, 
the same asthe NRA. It had gone through all of its trials and errors, 
and was finally agreed upon. There were some differences, but I don’t 
believe that I can recall them, because they did not affect the theater 
that I was interested in. 
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Warner Bros. took the position that they wanted more clearances 
from subsequent rerun theaters than the NRA schedule called for, and 
other distributors were willing to go along, but it was more or less 
local and nothing was done about it, and they just operated under 
their method of zoning on the pictures that played their theaters. 

This Blue Book, as it is called, in this area was more or less adopted 
or established as a guide, and it showed the necessity for a guide in this 
business, and this Blue Book was used by practically every distributor 
up through 1948, until the Paramount decree came down. After the 
Paramount decree we are in the position where we haven’t anything. 

Now, I see these maps here. I don’t know whether that is the orig- 
inal map, but it might help you some to describe this for you. This 
[ pointing to wall map of Los Angeles] shows the theaters. The other 
map [pointing to second wall map] I think shows the zones. It may 
be worth while to see those. 

In Los Angeles proper there were 23 zones in the Los Angeles area. 
Then ona the city of Los Angeles there are towns like Glendale, 
Pasadena, Huntington Park, and here you have the Belvedere district, 
and out here the Ocean Park, and so forth. I think there are nine of 
those districts. 

The city of Los Angeles got 7 days’ clearance over the outlying 
theaters. The city of Los Angeles first-runs got 21 days’ clearance 
over the first subsequent run in the city proper. 

Senator Gitterre. Who established those zones? 

Mr. Hanson. They were established during the NRA. Exhibitors 
were invited to protest. If he felt he was in the wrong zone, he pro- 
tested, and, as oo there were probably over a hundred—I don’t 
know how many. I was only on the local board for about 2 weeks, as 
I recall it, but there were many, many protests and they were ironed 
out. 

Senator Grutetre. Mr. Hanson, you didn’t answer my question. 
Who established the zones in the first place, before there was any pro- 
test? Who established them? How did they establish them ? 

Mr. Hanson. Well, the NRA zoning and clearance. 

Mr. Noone. Before there was an NRA, Mr. Hanson? 

Mr. Hanson. It was during the NRA. This all comes in the history 
of the business. If there is only one theater in the town, there is no 
necessity for zones, but as a town grows to a certain population other 
theaters come in, so that we see here on the map—I guess this is sup- 
posed to be the downtown district right down in here. If this were a 
smaller city, this would be probably the first theater in the town. 

Now, you will see as the city develops and they build another theater 
out here and they build one down here; now, this fellow being the first 
one, paying the most money for the film, he has that clearance over 
this man, and he would also ask for clearance over this man. 

Now then, this man out here, he would not ask for clearance over this 
one down below, because they are too far apart. 

Now, if there were two theaters and one was here and one was here— 
in the beginning they sold the one probably that was there first, and 
then they sold the one that could pay the most money, and when that 
was established, the one that could pay the most money asked for 
clearance over this theater, because he was competitive. So when this 
happened the distributors acknowledged that this man could not pay 
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the same terms for film that the first one had. That theater was taken 
out in a competitive area, if it was not worth as much, so he got a varia- 
tion in those terms up to a percentage over the man that didn’t pay as 
much. 

Senator Gitterre. Well, frankly, Mr. Hanson, my question is who 
did it and who made the determination? I can understand the reasons 
for it as you have stated them, but was it established through the dis- 
tributors or was there a central authority who determined when a thea- 
ter was in one zone and when it was in another and when it was jus- 
tified in being in a different one? Who did it? 

Mr. Hanson. I really can’t answer that question, because I was only 
in this business in 1924, and when I went into it there were just 3 
or 4 mimeographed sheets. The theater that I went into was in a 
small town, and I had to follow other areas and I just played in that 
position. 

Senator Giitetre. You don’t know who determined the zoning, you 
don’t know who determines it now ? 

Mr. Hanson. Well now, there isn’t any. We are going to get around 
to that later on in the testimony. 

Senator Gitterre. In other words, as I gather, your zoning and the 
manner of handling that you have just testified to, grew up out of a 
custom of the trade. 

Mr. Hanson. It became a necessity of the trade. We had to have 
some kind of organized method of doing these things so you knew 
when you made an investment in a theater, you knew approximately 
where you were playing, and so forth, but that doesn’t exist any more. 
I will get to that later. 

Now, currently—I pointed this out, gentlemen, because I want to 
point out that this business has always had a method of orderly dis- 
tribution, and it was the prop, it was the backbone of the distribution 
and the building up of the theater system in this area, and today the 
distributor under the Paramount decree can change the availability 
on each picture. He can change the zoning on each picture released. 
He can change the clearance on each picture released. The distribu- 
tor or the exhibitor participated in created this zoning and clearance 
system, but today he doesn’t have that right, since the Paramount 
decree, which freed the distributor from considering the exhibitor. 

We are left without any prop, any type of clearance or zoning 
schedule. That is one of the big faults, I feel, that are causing all of 
this trouble at the present time. 

Now, admission price was a factor in the clearance and zoning 
schedule. Your availability was based upon the price that you 
charged in the theater. 

In Los Angeles in 1935, the day and date break which allowed 23 
zones there if there were that many theaters, was 40 cents, 21 days. 

Now, if you were in a neighborhood where you couldn’t afford to 
pay 40 cents for the 21-day run, you charged 35, and you would not 
play day and date when the cost zone was 40 cents, you played 35 days 
after the first run. So with this system it was not the distributor that 
set the admission price, the exhibitor set it. 

Now, there was, I think, one distributor, or possibly two, that wrote 
admission prices into their contracts, and to my best knowledge this 
was not done to raise admission prices. This is during the period that 
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all business was on an upward trend, from 1933 to 1940, and I think i 
was around about 1935, and I feel the reason that it was written in was 
they wanted the right to renegotiate the contract. 

We were buying a season contract at that time, and they wanted to 
make it possible in the middle of the season to renegotiate the contract 
if the theater increased its admission price. 

Previous to 1942 or *43 we had Wink was known as block booking, 
where you purchased a season’s product. This was usually done in 
the fall of the year. We would probably start the middle of August 
and we would be through by October. We had the rest of the year 
then to operate our theaters. We were able to advertise properly and 
take care of repairs, and be on the job day after day, and so forth. 

Today, buying one picture at a time, it is a killer. If you are an 
individual operator you have to be on the roam maybe 5 days a week 
and then try to run the theater at night until 12:00 or 1:00 o’clock 
in the morning, and it is just a killer. 

Now, we completed our whole year’s inventory in about 2 months. 
The objection to block booking was not as a lot of people believed. 
The objection to block booking was that the stronger major companies 
insisted upon 100 percent representation for their product. This 
forced out, let us say, the weaker companies. 

Now, the exhibitor’s position was that he wanted to serve his com- 
munity with the best pictures, and he wanted to buy from what you 
might call selective buying, or he wanted what we call an elimination, 
and this had gone on now for 15 years. 

Now, there was some court decision in, I think, around 1939 or 1940, 
somewhere around in there, and lo and behold, the distributor comes in 
and says, “We are going to give you ten percent elimination.” 

Pictures at that time were sold in brackets, so that we say the 
theater played maybe 35 percent in a given situation, the next group of 
eight were played at the same price, the next group of another eight 
were played at a lower price, and then possibly 16 or 20 pictures in 
the low group at a really low price. 

Well, you could only eliminate out of the lower group, which didn’t 
give you much financial aid for you to use for other people’s pictures, 
other companies’ pictures, to give your community the best product 
there was available. 

Previous to 1948, when the Paramount decree was handed down, 
we were buying either block booking or buying in blocks of 15. Film 
salesmen and managers would solicit your business. This established 
there should be no block booking, and a definite effort was made to 
sell you films. Today there is no effort made. We very seldom have a 
salesman call on us, and as far as I am concerned, I don’t remember 
ever having a manager come out to see me in the last 7 or 8 years—5 
years, anyway. 

So ultimately we get a situation where now four pictures a week 
come into your theater, and the distributors were releasing—this is 
from 1932 to 1942 they were releasing, an average of eight major dis- 
tributors were releasing—an average of 367 pictures per year. The big 
year, I believe, was 1937, and in that year those same companies re- 
leased 408, 

Mr. Noonr. You are referring to feature films? 

Mr. Hanson. I am referring only to feature films. 
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Now, you can’t operate your theater if you get only 208 features. 
They give you a tie. It was eight features with a tie to something 
else. I think now that they were too harsh, but they left that out, a 
tie-over to another picture, for paying that big expense I can’t see. 
Every independent exhibitor, during the last 3 or 4 years, I doubt 
if they have averaged 240 pictures per year. 

Senator ScrorprrL. Has been taken away by restriction? 

Mr. Hanson. Restriction of production or whatever you want to 
call it. 

In that period, I mean the period previous to 1948, contracts were 
actually negotiated. There was no bidding, and the distributors would 
stay with an account; if the account was a good account, and their 
performance had been good over a period of years, they stayed with it. 

Now, here are some of the answers we get: Pictures are sold one 
picture at a time, and I want you to remember that there is a restric- 
tion of a product. We are in a position now where we cannot afford 
to pass a picture out of the 240 pictures average that I mentioned. 

I think it is a fair statement to make that 1 out of 5 are what we 
call box-office pictures, big pictures. Now, I am not talking about 
road shows. There are not that many, but these are what we call A 
pictures. If an exhibitor passes 3 or 4 or 5 of these pictures, the terms 
are such that he cannot pay for them. He is virtually out of business 
anyway because he gets a reputation of not playing any good pictures. 
He is not serving his community. 

Now, here are the answers that we get when we go in and try to 
buy pictures in the present market. We are told by the exchange man- 
ager or the salesman or the division manager, “Pass the picture.” 
Now, he knows you have to have the picture. He puts a price on it 
that is impossible. So he tells you to pass the picture. 

Now, you might have been his customer for 40 years. I have been 
one for 30 years. I have paid over $1 million for pictures, but that is 
what they tell me. 

The salesman told us this: “This is the only picture breaking and 
we know you have to have it.” That was his sales argument, to pur- 
chase a picture. 

We have another man who told us: “You should buy our picture at 
our terms because you will lose less than playing the other fellow’s 
picture.” 

Now, these are sales arguments, gentlemen. 

Senator Scuorrret. In what area? 

Mr. Hanson. Right here. “If you can’t afford to play our picture 
at these prices, put the key in the door, lock it up. We don’t care 
whether we sell you. Don’t buy it. We can’t worry about your 
expenses.” 

I will explain that to you. Over a period of years the expenses of 
a theater have always been recognized. Prior to the consent decree in 
the Paramount case, if you had a complaint on a picture, if it hadn’t 
performed up to what the distributor who sold it thought it would 
perform and you probably thought, you would go back in and you 
would ask for an adjustment. 

Previous to 1948, and I would say possibly 1945, those pictures were 
normally adjusted on a 50 percent—what we call a 50 percent basis. 
In other words, the theater was allowed 50 percent of the film rental 

33617—58—-—2 
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as a profit after his expenses had been taken out. You understand 
that. 

Senator GiutueTTe. Yes. 

Mr. Hanson. Here is another one: “Do you want us to guarantee 
you a profit?” And, gentlemen, we don’t. We want them, when they 
sell us, to sell us on a basis that we can anticipate a profit and not force 
us to buy something that we know we are going to lose money on. 

I went over arbitration. I didn’t really go into it, but arbitration 
is tied up with the film boards of trade, the NRA board or any 
orderly distribution system. I think I told you the boards of trade 
were eliminated in 1930, and the NRA board was eliminated, I believe 
in 1935. 

Then there was some court decree in 1940 which set up an arbitra- 
tion system for the industry, and that was eliminated by the Para- 
mount decree, so now we have nowhere to go. 

And later on in this testimony I want to show the steps which we 
have taken to protect our investments without any help from any 
source, and that is why we called upon the Senate Small Business 
Committee to help us. 

Mr. Noonr. Mr. Hanson, while you are speaking about arbitration, 
are you familiar with the arbitration plan that was under discussion 
in the industry last summer and fall? 

Mr. Hanson. I am not too familiar with it. In fact, I haven’t 
read it. I did have a digest of it and as far as I know the general 
reason for the nonacceptance of it by the industry was that it wasn’t 
broad enough. It doesn’t cover all of the points that we are trying 
to cover in this hearing. 

Mr. Noone. It did cover such matters, however, as clearances, runs, 
competitive bidding, and contract disputes. 

Are you familiar with those provisions of the plan ? 

Mr. Hanson. I don’t believe I am. 

Mr. Noone. I am just leading up to the question as to whether you 
would be in agreement with an arbitration plan that would cover 
those points. 

Mr. Hanson. Contract disputes. Is it modified in any way—— 

Mr. Noone. Contract violations. 

Mr. Hanson. Well, violations and disputes is something else again. 
That wouldn’t cover negotiations. Now, I don’t mean that we expect 
the Government or anybody else to set a price on this thing. All 
that I think that arbitration should cover is to give us some method 
whereby the balance of power would again be evened up between the 
independent exhibitor and the distributor. We want that restored 
some way. 

Mr. Noone. Don’t you agree that you have to do that bit by bit 
and by specific areas—for example, that there should be some system 
of arbitrating or some system of settling disputes with respect to 
clearance ¢ 

Mr. Hanson. Well, as I understand that arbitration system, they 
set up a board in 4 zones throughout the United States, and I believe 
that to set up clearances and a zoning system you have to do it by 
exchange centers and possibly then appeal a decision to these 4 boards. 

Now, there is no question in my mind that in order to get orderly 
distribution we have to have a zoning system, a clearance system, 
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and it should be uniformly conducted. I might add, a uniform zoning 
system, a uniform clearance system, and uniform availability. All 
that is based upon admission prices. 

The admission price is the exhibitor’s problem. The distributors 
should not be in a position to tell the exhibitor what to charge. 

Mr. Noone. On the point of the organization of the arbitration 
system, the plan under aealees did provide for regional arbitration 
tribunals in each film exchange in the United States, and there was 
provided an appeal procedure. 

Mr. Hanson. Well, if it does, that is fine. 

Mr. Noone. I just wanted to get your views on that plan. 

Mr. Hanson. I mentioned these various arbitration boards because 
it will show that we had this proposition, generally speaking, from 
the early twenty’s up to 1948, of orderly distribution. Later on we 
will have a Mr. Vinnikof, who will submit a trade-relations committee 
report to this committee. 

I want to make this very plain. All of these previous clearance and 
zoning schedules were based upon the same zones. All distributors 
had the same zones. They all had the same clearances between runs 
and they all had the same price availability. 

Now, today we are confronted with this: One distributor says 
Theater A and Theater B are competitive. Another distributor says 
they are not competitive. Well, the theaters don’t move, so if they 
are competitive with one exchange they should be competitive with 
all of them. 

Now, in my discussion with various distributors and their repre- 
sentatives, they always come back to the argument that if these eight 
companies established the same zones, we will be charged with con- 
spiracy. And if these eight companies have the same clearances, we 
will be charged with a conspiracy. If we have price availabilities, 
that is absolutely prohibited by the Supreme Court decision. But 
the Supreme Court decision, as I tried to point out before, was based 
upon the distributor putting the price in the contract, and through 
that device the court held that the price to the patron was being raised. 

Now, that isn’t borne out by the facts, because at the present time in 
Los Angeles there is practically a minimum admission, I would say, 
of 30 cents, and very few of those. Under the old clearance and zoning 
schedule we had 10-, 15-, 20-, 25-, 30-, 35-, and 40-cent admissions, and 
so forth, and it took 6 months to run off a picture in this area. Today 
they are run off in 4 to 6 to 8 weeks. 

had let me say the least able to pay patron doesn’t have much choice 
any more. He has got to pay 40 cents or more to go to a theater. 

Mr. Noong. Do you mean to say that a picture is taken off the market 
entirely after it has run 4 to 6 to 8 weeks? 

Mr. Hanson. I think in the interrogation of exchange managers 
you will find that that is, let us say, that they get 90 percent of their 
revenue in that time. I am speaking now of a picture that doesn’t 
have a prerelease run, you see, because a prerelease run might hold a 
picture up 14 weeks on first run, but on a regular-run picture that gets 
a week or 2 weeks in the first-run in Los Angeles, is run off and they 
have gotten 90 percent of their revenue, or maybe more, in the first 6 
to 8 weeks of its run. 





14 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Now, I covered this before, but I want to go into it again. Under 
block booking you had an inventory just like any other merchant, or 
you had a franchise. With block booking = had something to sell. 
You had a continuity of product that probably extended with your 
theater over a period of 4 or 5 or maybe 10 or 15 years, so that you 
had when you built a theater, you had something that had a value. 

Today without any inventory your theater is really nothing but 
a pile of brick or a pile of concrete. In fact, you are worse off than 
you were if you just had a commercial building, because it costs you 
$40,000 or $50,000 to tear out and try to commercialize a theater. 

I might add this, that years ago I was told by bankers that a theater 
was a one-purpose building and I didn’t believe them but now I do. 

Senator Scnorpret. In other words, your block booking went out 
with your consent decree ? 

Mr. Hanson. That is right. 

Senator Gittetre. And it went out with your regret? 

Mr. Hanson. Yes. Block-booking wasn’t bad as such. Now I know 
that the distributors will say that the exhibitors caused the elimination 
of block-booking, but it was the abuses of the distributors which caused 
the elimination of block booking. It was the stronger companies who 
forced the sale or had forced buying so that they were locking out the 
weaker companies from getting representation or else you had to pay 
for pictures and not play them. 

Senator Giutette. Mr. Hanson, I am willing to gamble that in my 
files in Washington there are 5,000 letters from exhibitors in my State 
of Iowa in opposition to block booking on the theory that they were 
compelled under that system to take a lot of cats and dogs and worth- 
less stuff in order to get a picture that could produce a profit, and I 
believe I am safe in saying that I have over 5,000 letters in my file 
and not one in favor of it. 

Mr. Hanson. Well now, I will answer you and I will probably 
thoroughly agree with you, because in Iowa you have a lot of small 
towns in which there are probably only 1 or 2 theaters, and probably 
both theaters are controlléd or owned by 1 man. Now, if there is only 
1 theater in a town—and I don’t know whether they run a single bill 
or a double bill—but there were 367 pictures available for that 1 man, 
if he couldn’t buy selectively from each company, he did everything 
he could to eliminate block booking because he couldn’t buy selectively 
without paying what we call a lot of “PNU’s,” which means paid and 
not used. 

So we say the four top companies—Paramount, Metro, Fox, and 
Warner Bros.—were at that time making, say, 210 pictures. Well, all 
he needed in this town was 208. Now, what becomes of United Artist, 
RKO, Columbia, and Universal? You see he wanted to buy possibly 
25 from each of the 4 top companies and buy selectively from the rest 
of them, also. That was his problem. But the top companies say, 
“You either buy this way; you buy 100 percent or we won’t sell you 
at all.” 

Senator GmLetre. You don’t get any. 

Mr. Hanson. We don’t get any. That was the idea. 

Senator Scuorrren. Mr. Hanson, I may be injecting something in 
here prematurely, I don’t know, but there are some things I have 
been thinking about. 
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The economic circumstances of this entire business in a sense have 
changed, as I view it. You talk about the closing of these theaters. A 
lot of them have closed and that is traceable to something. Either it 
is the economic factors or the shift in population, or the new type of 
theaters, such as drive-in theaters or television coming in, and a num- 
ber of things like that. 

I am wondering if a lot of this marginal theater ownership and 
operation isn’t teetering on a very close margin and that the 20 percent 
tax that the Government charges is the difference between staying in 
operation or not. Aren’t all of those factors such as should be taken 
into consideration ? 

Mr. Hanson. Yes. And Iam glad you brought up taxes. I wanted 
to discuss taxes but I was advised that this was no place for it. 

Senator ScHorrret. It may not have any place before this com- 
mittee, but it is certainly one of the factors. 

Mr. Hanson. Yes, that is right. 

Senator ScuorpreL. And I can see that a contributing factor as 
that of the marginal operator as against a drive-in-theater operator 
when a man can put his family in the car, and children, and he doesn’t 
have to hire a babysitter or fight traffic downtown. 

Mr. Hanson. Senator Sc hoeppel, I would like to talk about taxes 
first. For instance, we are charging, any theater is charging prob- 
= what he thinks is the best price for his neighborhood, and that 

is probaly as high as he thinks he can charge in that neighborhood. 

ow, if that theater is losing money, although the sign on the box 
office says so much is taxes, the patron really is not paying it. 

Senator SCHOEPPEL. Somebody i is absorbing it. 

Mr. Hanson. The owner is absorbing it, and if that tax were off 
of this industry it would be a terrific boost to the industr y. It would 
mean countless—I mean the outlook of the industry would be revolu- 
tionized overnight. 

Now I will take the next thing, which is television. Here is the 
way we feel. There is no question about it being an impact; and 
drive-in theaters, no question about them being an impact on this 
business, but let us say we have pie here, or a circle. Previous to 1948, 
when business was good, and before television came into the business, 
we will say that we split 50-50. I don’t know how it was split be- 
tween distribution and exhibition, you see, but now television has 
come in, and let us say that television has taken 25 percent of that 
business away. 

Now, we are in the position where the distributors, through the 
Paramount decree, are so strong that they are still getting the 50 
percent and we are standing the impact of television 100 percent. 
Why shouldn’t the whole industry stand it? 

Mr. Noone. Do you have any statistics or figures that would back 
up that statement, Mr. Hanson? 

Mr. Hanson. I think we can. For me to audit all the film com- 
panies’ books, I haven’t got the money, and I am pretty sure that from 
the gross figures that I will give you later on in this testimony of the 
film” companies and their net profits from 1941 to 1951, it is very 
easy to see where the money is going. 

Now, since the elimination of block-booking and the Paramount 
consent decree this industry is burdened with a tremendous amount 





16 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


of lawsuits. I am told there are 205 pending now and they amount to 
$400 million. Now, whether that is a correct figure or not, I don’t 
know. But there is no question but the industry has been burdened 
with them. 

Senator Gitterre. What type of lawsuits—breach of contracts? 

Mr. Hanson. No. Usually there is a charge of conspiracy or some- 
thing behind the lawsuit. A great many of them have been settled, 
but it is all a burden on the industry. Now, if we had a type of orderly 
distribution, I think that this rash of lawsuits would be overcome, be- 
cause everybody would know their own playing position. 

Senator Grtterre. Mr. Chairman, may I ask the witness some ques- 
tions—and I suppose they seem childish to you 

Mr. Hanson. Not at all. 

Senator Griterre (continuing). Because you know this industry 
and I am in the kindergarten of its operation ; I know nothing about it. 

I am trying, in order to understand what you people have in mind, 
and something of your problem, I am trying to get the basic picture. 

Like any other industry, there are three departments. There is the 
producer, there is the distributor, and there is the exhibitor ; the manu- 
facturer, jobber and retailer. 

Mr. Hanson. That is right. 

Senator Girttetre. Now, this Paramount consent decree, of course, 
had to do with the combined operations of the producer and they were 
orderd to divorce. But now in order for me to understand what you 
are discussing here, if I were to—which the Lord forbid—build a 
picture theater or buy a store here or built one here in Los Angeles, 
where would I go to get my goods that I am going to sell? Where 
would I go to get my film? 

Mr. Hanson. You would have to go to one of the distributors. There 
are 8 major distributors who have an exchange center and you would 
have to go there for your film. And then there are probably 4 or 5 
independents, what we call independent distributors. 

Senator Giiterre. There is no possibility of my ever going to War- 
ner Bros. and contracting with them, is there? 

Mr. Hanson. Yes. 

Senator Gmuerre. For their product? 

Mr. Hanson. Yes. 

Senator GitEtre. Will they contract directly with me? 

Mr. Hanson. Yes. 

Senator Giuterre. They will? 

Mr. Hanson. Yes. 

Senator GitiertTr. Well then, who sets up the exchange centers? 

Mr. Hanson. Well, that is done by the distributing companies from 
New York. There may be only 31 now. I know there were 32 a num- 
ber of years ago, but they might have eliminated 1. For instance, 
the 1 in Butte, Mont., has been off and on over a period of years. 

Senator Giietre. Then there are a number of distributing centers. 
or do you call them exchange centers ? 

Mr. Hanson. Yes, sir. 

Senator Gitterre. Over the country. 

Mr. Hanson. Yes, sir. 

Senator Grterre, And they are handled by a central office in New 
York? 

Mr. Hanson. That is right. 
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Senator Gittetre. And these producers sell the major portion of 
their product through this big exchange—the central exchange? 

Mr. Hanson. No. The producers own the distribution. It is one 
entity. It is one entity, although they are probably separate cor- 
porations. 

Mr. GrtErre. But they control that central distribution center? 

Mr. Hanson. That is right. 

Senator Giriterre. And that central distribution center sets up the 
exchange centers ¢ 

Mr. Hanson. Yes. 

Senator Gitietrs. Arbitrarily ¢ 

Mr. Hanson. Yes, sir. 

Senator Gruierre. As they see fit to do it? 

Mr. Hanson. That is right. 

Senator GiiuetTe. And then these exchange centers in their turn set 
up zones ? 

Mr. Hanson. Well, the exchange centers did set up the zones and 
they are setting up zones now. It is entirely different from this plan 
since the Paramount decree. One exchange center says there are 
six zones in the county and another one says—some of them are 
operating pretty nearly with this map. Others say there are eight 
zones in the Los Anegeles exchange area and so on. 

Senator Gmetre. Well then, going back: If I build my theater 
and want to operate, I am not going to get very far unless I take it 
up with one of these exchange centers ? 

Mr. Hanson. Well, you have to purchase from them, yes. 

Senator Gittetrs. I thought you said I could go directly to Warner 
Bros. if I wanted to. 

Mr. Hanson. That is it. Warner Bros. have their own exchange. 
Paramount has its own exchange. Fox has its own exchange. 

Senator Ginierre. These 31 exchange centers do not handle differ- 
ent producers’ products? 

Mr. Hanson. No, they handle their own product. 

Mr. Noone. Mr. Hanson, I would like to try to clarify that point. 
Let us speak about exchange districts—— 

Mr. Hanson. Yes. 

Mr. Noone (continuing). Within that district there will be an ex- 
change center or an office for each of the major distributors, will there 
not § 

Mr. Hanson. That is right. Each company has its own system 
or own office and from, for instance, Warner’s—you purchase War- 
ee from Warner’s, and Paramount from Paramount, and Fox from 

ox. 

Mr. Noone. Through their distributing exchange? 

Mr. Hanson. Yes; through their distributing exchange. 

Senator Gruterre. All right, I believe I have gotten the funda- 
mentals of it. 

Mr. Hanson. Now, there are zones in use by the various distributors, 
as I stated before. Now, these zones have been enlarged. Instead of 
23, in fact, instead of 33 or 35 zones they say there are 8 now. Now, 
these zones weren’t increased because the theaters became competitive ; 
they were increased because the exchanges wanted to develop com- 
petitive bidding. 








18 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 

In other words, if I were in one zone and my competition was in 
another and we operated that way over a period of years and both 
were satisfied, they put us together and said, “Now you bid.” The 
only reason for it was to jack up the prices that you are paying for 
film, even though you were losing money and couldn’t afford to pay. 

Mr. Noong. Now, Mr. Hanson, I think you are alleging a violation 
of the consent decree, because the decree said that only theaters in 
competition should be competing. 

Mr. Hanson. Well, that is true, but here is the position of the inde- 
pendent exhibitor: He hasn’t got the money to fight the distributors 
through the courts to rectify a thing like this. He just hasn’t got the 
money. 

Mr. Noone. Now, are you going to illustrate that situation with 
some specific cases or are there other witnesses ? 

Mr. Hanson. Yes; we have other witnesses who will take care of 
that. 

Now, this total lack of regulation in this business at the present time 
has been—well, it has been worked over to just an unconscionable 
degree by the distributors. There is no fairness, as I will illustrate 
by the answers, or have illustrated by the answers, we get when we are 
trying to purchase film. In fact, we are being exploited, as far as 
buying is concerned. It is just unlimited. 

I feel that at the present time the distributor has in his power the 
right, or can—it is within his power to just declare an economic death 
to any theater. Now, I don’t mind dying. If this business is going to 
go like the horse and buggy, that is fine, but I don’t want to be forced 
out of business because there is a restriction of product and there 
isn’t any fairness on the part of the company that I have been dealing 
with for 30 years. 

Senator Scuorrrent. Mr. Hanson, would you go so far as to say that 
your Government and mine, through the legislative machinery, as a 
result of these hearings which show that we find certain practices 
developing, or certain inequities developing or certain changed eco- 
nomic conditions coming into the picture—do you suggest handling 
this by a rigid type of legislation? You wouldn’t want that, would 
you ? 

Mr. Hanson. I hope that this thing can be handled under arbitra- 
tion within the industry, but I know from my experience that nothing 
will happen unless the Senate Small Business Committee or someone 
supervises the getting together of this arbitration system. 

Senator Scuonpren. That is one of the next things I wanted you to 
elaborate upon some place in your testimony. 

Here we are as a committee, sitting here in Los Angeles, because 
of numerous complaints, desirous of solving this problem, and we 
want to get the facts in the record. And we are going to give all 
parties an opportunity to tell us what the situation is. We would like 
to know what is behind this. 

We realize we have a limited time in which to do it, but we would 
like to have men like you come in and tell us what you suggest that 
this committee can do. 

Mr. Hanson. Yes. 

Senator ScHorrren, This committee isn’t a police force net 
around here. We are trying to ascertain from the facts of this an 
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that situation what is wrong in relation to what has transpired and 
what we should do either by recommending legislation to the full 
committee and through our committee to the Congress of the United 
States, or how best to meet this thing. 

You people who are in the industry have a responsibility in that 
respect. We think you should come up with something concrete by 
way of suggestion. 

Mr. Hanson. Well, we did that in a brief, which will be later sub 
mitted to the committee through Mr. Vinnicof. That brief was sub 
mitted to the Department of Justice, and we have suggestions at the 
end of these notes that we would like to make. 

Now, we get back to the Paramount case. The decision in the Para 
mount case, some of them are good and some are bad. The first one 
and the most talked about one is divorcement. Now, I feel that di 
vorcement was not good for the industry. At the time that this was 
taking place—and I want to be free to admit that I thought divorce- 
ment might be a good thing—but with divorcement I didn’t know I 
was going to get bidding nor did I know there was going to be a 
restriction of product. 

Now, those three together make it very bad. You see the reduction 
of product might come about also by the fact that with divorcement 
the producer-distributor didn’t own theaters anymore, so he had no 
obligation to turn out enough product to his theaters throughout the 
United States to keep them going every week. . 

That is the reason that Paramount used to make 60 pictures, Fox 
48, Metro 48, and so on, because they had these theaters. Those 48 
pictures wouldn’t take care of those theaters. I mean they wouldn’t 
be the kind of picture you would want to run in all of those theaters, 
but generally speaking, 40 pictures would take care of 52 weeks in 
the average first run around the country. That is why they made the 
40 pictures. 

Now, they were relieved of that obligation with divorcement and 
consequently we get a scarcity of product. We lose our buying power, 
and that is where the trouble comes in. 

Now the Paramount case bans franchises for the circuits and affili- 
ated theaters. We feel that that was good because it kept a circuit 
from tying up a product over a period of years, and independents 
couldn’t buy that product. Now, there are certain, we feel, miscon- 
ceptions about the Paramount decree. And these will be discussed by 
Mr. Vinnicof, who is an exhibitor primarily. He has gone into a 
new business now, however. He also is a graduate attorney. 

Now, in the divorcement, when it was appealed to the Supreme 
Court, they discouraged bidding in the—it might have been in the 
minority report. And they also encouraged arbitration. 

The unfortunate thing is these things were never followed through 
by the Department of Justice. 

Now, the bad points, as far as the exhibitors or independent exhibi- 
tors are concerned, in the Paramount decree: The independent ex- 
hibitors were denied the right to intervene while this case was being 
contested in New York State. They were not only opposed by the 
distributors, but for some reason or other the Department of Justice 
also opposed the intervention by any independent exhibitor. 





1 See p. 132 for brief submitted by Mr. Vinnicof. 
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Now with the effect that this decree has had upon independent ex- 
hibition, you can readily understand what that meant at that time to 
the independents who wanted to intervene to protect their businesses. 

Now, the Paramount case was brought to help the independent ex- 
hibitor. The result of it has been—it has practically ruined us. It 
has taken every restriction off of distribution—every restriction off 
of distribution. 

Mr. Noone. That is a pretty broad statement, Mr. Hanson. 

Mr. Hanson. Well, everything but the antitrust laws, let us say. 

Mr. Noons. You say it has taken off every restriction from 
distribution ? 

Mr. Hanson. Yes . 

Mr. Noone. It has put certain restraints on distribution, has it not? 
For example, the restraint against block booking, the requirement that 
they sell picture by picture and theater by theater? 

Mr. Hanson. I am going to get to that later on. We are advised 
there is no restriction against an independent obtaining a franchise 
except that the distributors won’t sell them. 

Mr. Noone. Well, I think there is some question about that. 

Mr. Hanson. That is a legal question. I am not a lawyer. I am 
just telling you what the lawyers tell me. 

Now, here are some of the economics of the film business. I am tak- 
ing these from an article from the Appraisal Journal, and it is written 
by Morton G. Thalhimer, vol. 19, No. 4, October 1951. 

In this article it shows that there is $2.7 billion invested in theaters. 
eae facilities there is $141 million. In distribution, $25 
million. 

I want to point out that the investment in theaters is 16 times as 
great, plus, as that invested in production. However, production and 
distribution are the tail wagging this dog and have gotten complete 
control, as I said before, through restriction of production, and the 
latitude or the lack of restriction given them by the consent decree. 

Now, the restriction of production has done another thing which I 
think affects the public. We used to have, when we had 20, 25, 30, and 
35-cent theaters, these theaters operated on 3 changes a week, so that 
people that lived in this immediate area were able to go to that theater 
3 times a week if they so wished, and it was cheap amusement for 
them. 

There are other areas where they had 2 changes a week. And, of 
course, the first runs were 1 change. The 3-change theater has been 
eliminated entirely, due to lack of product. You have only got 240 
or 250 pictures. You need 312. So you just have to get away from 
that change unless you want to run reissues or a product which isn’t 
suitable for your neighborhood. 

The 2-change theater has either gone into a 1-change, so that the 
people in that area are restricted to going to that theater just for the 
1 change. 

Now, the picture business is a habit business, and if you restrict 
people from going to your theater or if you show a group of bad pic- 
tures over a period of 3 or 4 weeks, you notice it right away. 

That is why I made the statement before that you can’t afford to 
pass these pictures because you will get the reputation of not having 
the best pictures in your theater. 
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Prior to 1948 there were approximately 750 theaters in this area. 
As of the beginning of this year there were approximately 600 theaters 
operating. 

Now, we have no overall statistics to show what the losses are among 
the independent exhibtors. However, I can assure you that they are 
very substantial and I would say that 75 percent of the independent 
theaters which I am representing today are losing money. We are 
living in hope; whether it is going to be third dimension or something, 
or whether we are going to get relief through this committee, relief 
from taxation, we don’t know, but we are living in hope. 

Personally, I have remodeled one theater into another business and 
I have got one closed. 

Senator Gittetre. Mr. Hanson, going back to the figures that you 
just called attention to, the amount of investment—— 

Mr. Hanson. Yes. 

Senator Gitterre. I notice from your brochure that you referred 
to a figure and stated there is invested in the production of this mer- 
chandise $141 million. 

Mr. Hanson. That is right. 

Senator Guerre. And the cost of distribution of the product is 
$25 million. 

Mr. Hanson. That is right. 

Senator Guterre. That being so, then the cost of distribution is 
approximately 20 percent of what is invested in the producing in- 
dustry. 

Mr. Hanson. Pardon me. I don’t think you are reading that cor- 
rectly. This $25 million is the cost of building and operating, and 
what their investment is in the exchanges in each and every one of 
the 31 or 32 centers. That is the total cost. 

Senator GitLetre. But that is a charge between the producer of the 
merchandise and the retail outlet, which is your theater. 

Mr. Hanson. Well, of course this figure would be depreciated and 
would be a charge against the industry just the same as depreciation 
in my theater is a charge against my operation. 

Senator Gitterre. You have to pay it. You have to pay it out of 
your income. 

Mr. Hanson. Well, we have to pay it because that is part of their 
expense and it is charged and they have to get their orale outside of 
their expense. 

Senator Gittetre. Well, what I am trying to develop is this: It 
costs $25 million for the distribution system—— 

Mr. Hanson. That is right. 

Senator Guterre. $25 million that you are going to have to pay. 

Mr. Hanson. Well, no, that is their investment. It may be de- 
preciated over a period of 20 years, 15 years or 25 years. 

Senator Grterre. You mean their original investment? 

Mr. Hanson. Yes. 

Senator Gitterre. Fiscal investment. 

Mr. Hanson. Fiscal investment, yes. 

Senator Gutterre. Now, here is another thing I want to call at- 
tention to along the line that the chairman was mentioning. He men- 
tioned the economic conditions, the changed economic conditions. As 
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a member of another subcommittee, I heard Eric Johnston testify, 
discussing this foreign program, and if I recall his testimony, the 
motion- picture industry at the present time does not exist on the i In 
come from the exhibition of pictures just here in America. I may 
be misquoting his figures, but I think I am substantially correct. He 
said that 53 percent of income came from the exhibition of pictures 
here in America and some 47 percent from foreign exhibition of films. 

Now, if that is the condition, is it our job, as the Senator has call ed 
attention to, to develop facts here which will protect an industry that 
is not self-sustaining on the basis of its market here, or are there 
changes that we can make i in the way of legislation that will correct 
this faulty distribution, or is it an economic situation that we cannot 
meet? We want to help, and that to my mind is very important. | 
agree with the chairman. 

Mr. Hanson. Let us look at it this way: What difference does it 
make where the money comes from as long as you get it and you are 
making a profit? 

Senator Giiterre. That is a very nice statement, but what do you 
mean by that? 

Mr. Hanson. What I mean by it is this: For instance, we have 
circuits of theaters throughout the United States. What difference 
does it make whether the money flows into, we will say, Los Angeles, 
the head office of this circuit, whether it comes fron eattle or from 
Milwaukee or from Kansas City? 

Senator Giterre. Well, it made a lot of difference to the 47 theaters 
that went out of business where the money came from. 

Mr. Hanson. 246, to be exact. 47, I think, last year. 

Senator Giuetre. 47 last year. Now, itisimportant tothem. They 
closed for 1 or 2 reasons, either because business does not justify 
their continuing in business or because there is something faulty in 
the distribution : system that makes an unreasonable charge ¢ on the con- 
duct of their business, and that is what we want to know. 

Mr. Hanson. That is right. Since I have been in this business, 
foreign pictures have come into the market. In fact, I believe in the 
1920’s we had but very few foreign pictures. In fact, the companies 
wouldn’t even offer them for sale. 

In the early 1930’s we were requested to help the industry absorb 
a certain quota of pictures from England, and we agreed to play 
possibly 2, 3, or 4 or pay for them. Row, we didn’t oly them; we 
just paid for them. 

Senator Gitterre. Who asked you to absorb them ¢ 

Mr. Hanson. The distributors. They said it was a part of the 
cost. They wanted to sell the pictures in England so they would have 
a revenue. In order to get a revenue for England they had to agree 
to buy so many pictures from England, so we absorbed that. 

Now, that idea has spread all through Europe, and money is im- 
pounded, as you know, so the distributors are now sending their stars 
and people over to Europe i in order to use up that ee Then the 
pictures are sent to this country. And a great many of these pictures 


are being run now because they have American names in them and 
people are getting more familiar with foreign actors and actresses, 
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so you don’t get that opposition that you used to get in running a 
foreign picture. 

But to get back to your original statement: I can’t see what differ- 
ence it makes whether your money comes from Argentina, England, or 
where it comes from, as long as you get it and you are m: iking a profit 
on your total sales. 

Senator GILLETTE. You are speaking of producers? 

Mr. Hanson. I am speaking of producers-distributors. I will tell 
you the experience with Eric Johnston a little later. 

Here are some charges I want to make. This is with reference to 
admission prices. Now, notwithstanding the Paramount decree, in 
which distributors were supposed to be told they couldn’t fix ad- 
mission prices, they are still doing it. Here is the way it is being 
done: They insist on increased admission prices for so-called prere- 
lease pictures. They exact a guaranty which can only be met by the 
exhibitor by increasing his admission prices. I am going to go into 
that a little later on and show how the purchase of film was developed. 
I might do it right now. 

When I started in this business, practically any subsequent run 
theater got all their pictures flat. They were sold in brackets and 
they hs ad 40 pictures or 50 pictures, and they got 4 at one price, 8 at 
another and 8 at another, in 4 or 5 brackets. 

Later on, in the 1920's, there were several road shows made. At 
that time a road show had a definite definition. A road show was a 
picture that was played with a reserved seat sale. In other words, 
it was not a continuous performance. It was sold at advanced ad- 
mission and generally was sold at 50 percent of the gross, and with an 
advanced admission the exhibitor was able to make a profit, or he 
broke even, or he might have lost money, but he wasn’t too concerned, 
because he didn’t have many of them. 

Usually in selling the season’s product, the exhibitor tied the two 
together so that at the end of the year when he added up his profit 
and loss on all these pictures, he would throw the ro ad show in and 
say, “Well, on the whole group I made so much money,” so he wasn’t 
too concerned. He cooperated with the distributor. Today road 
shows are not handled that way. Today they are being confused 
with the prerelease run. 

[ might say in the old days the road show was national policy. The 
picture wasn’t shown any other way anywhere in the United States. 
With this prerelease policy, it is not national. It is a gouge against 
the public. 

Now, it is no trick to run one theater in the city of Los Angeles and 
raise the admission price where you’ve got 414 million people to draw 
from in the county and make a mmoeétal run out of it. The picture 
has to be pretty bad. 

We feel that the road-show picture has a place in the business and 
should be continued, but the prerelease run is not fair to the public 
and it is not fair to the subsequent run exhibitors, because the picture 
is tied up for 14 weeks, 12 weeks or 10, depending on the value of the 
picture, and it is milked for the whole territory. After it has been 
milked, excessive demands are made on the subsequent run exhibitor 
to play that same picture. 
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I might tell you in the early days after we got by the flat rental 
period, we got onto percentage pictures, and there might be only four 
percentage pictures sold on a contract, and that would be to a pretty 
important run. Those might be at 30 or 35 percent. Later on they 
got up to 40 percent. ; 

In the 1980’s, one distributor figured out that now we are on an 
economic swing, going up during 1935 to 1940, say, so one distributor 
figured out a sliding scale would be advantageous to him. He also 
submitted his scale on a basis that protected the exhibitor in the event 
that the picture didn’t perform as he expected or the exhibitor ex- 
pected. The sliding scale gave the distributor the right to participate 
from 35 to 50 percent, which he had previously been denied. But it 
also allowed the exhibitor to pay as little as 20 percent in the event the 
picture didn’t perform. 

I personally feel that was the fairest method of selling that I know 
of in the business. That sliding scale was based upon the audited ex- 
pense of the various exhibitors. 

Mr. Noone. Is that system in use today, Mr. Hanson ¢ 

Mr. Hanson. Yes, with some companies, although most of them 
say we start at 30 now. They have taken away the reduction to 20. 
They start at 30 or 35 and go up to 50 percent so that you pay a 
minimum of 25, 30, or 35, depending on how good a trader you are. 

The increase of admission, as I told you before, has practically 
eliminated the small-income group from seeing pictures at cheap 
prices. To my mind, I know it is true of myself personally, before 
I was in the theater business, my wife and I would go to a neighbor- 
hood theater during the week, and on Sunday night we would splurge. 
We would go downtown and go to a first-run theater, and that was our 
outing. I wasn’t in a high-income bracket at that time, either, so 
there was a reason for it. I am not now either. The circle has gone 
all the way around. 

I think I said, but if I didn’t, I want to repeat it, an audit will show 
now that there are more road-show pictures and prerelease pictures 
in the last 3 or 4 years than in the entire history of the business before 
the Supreme Court case. I think you will find that is a true state- 
ment. I haven’t checked it all the way back, but I think you will find 
it is a true statement. 


Mr. Noonz. Do you have a list of those pictures, Mr. Hanson? Is 
that the list you left with me earlier ? 

Mr. Hanson. Yes, that’s it. That was gotten up hurriedly. 

Mr. Noone. I believe there will be other testimony on this, Mr. 
Chairman. It might be well to place this in the record at this point. 

Senator Scuorrre.. It will be placed in the record. 

(The material referred to follows: ) 
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Prereleased Pictures 


Paramount Pictures: 
A Place in the Sun 
Samson and Delilah 
Detective Story 
Greatest Show on Earth 
Ace in the Hole 
My Son John 
Carrie 
Come Back, Little Sheba 
Metro-Goldwyn-Mayer Pictures: 
Great Caruso 
Quo Vadis 
Magnificent Yankee 
Ivanhoe 
Warner Bros. Pictures: 
Life with Father 
Street Car Named Desire 
Story of Will Rogers 
Miracle of Fatima 
Jazz Singer 
20th Century Fox Pictures: 
David and Bathsheba 
What Price Glory 
My Cousin Rachel 


1 Opening Los Angeles April 15, 1953. 


20th Century Fox Pictures—Continued 
The Star 
Call Me Madame 

R. K. O. Pictures: 

Best Years of Their Lives 

Big Sky 

Hans Christian Andersen 

Androcles and the Lion 
Universal Pictures: 

Harvey 

Ivory Hunters 

Man in White Suit 

Lavender Hill Mob 
Columbia Pictures: 

Five 

Death of a Salesman 

Salome’? 

United Artists Pictures: 
Cyrano de Bergerac 
African Queen 
The Well 
The River 
Moulin Rouge 

Republic Pictures: 

The Quiet Man 


Mr. Hanson. At the present time there are two pictures being 
released or prereleased, and the exhibitor is demanding 60 percent of 
the gross of each of these pictures, 60 percent of the gross. In other 
words, he demands 60 percent of the investment of $2,700,000,000, and 
he says it is his right or he won’t play the picture in your theater. 
That is the problem we are up against. 

If we pay the 60 percent, we know we can’t play it. When you’re 
a subsequent run exhibitor you just cannot pay those terms. So it puts 
you in a position where you either pay him that much or you lose it, or 
a previous run will get it, and your business is continuously going 
down and down. 

There are about eight or ten thousand towns in the United States 
that only have one theater. I don’t believe it is fair distribution for a 
demand to be made upon that exhibitor to pay 60 percent for a product 
to show it in his town. 

Also, I don’t think it is fair for the exhibitor to make an unfair 
deal. I think the public in that town should have something to say 
whether that picture should show there or not. A picture is supposed 
to be entertainment, it is supposed to be cultural, supposed to be educa- 
tional. We sell that to all foreign countries. But in our own country 
if I won’t pay enough money or pay their terms and underwrite the 
grosses that the distributor is getting off his picture and lose money, 
the people in my area are prevented from seeing that picture. 

Senator Scuorpret. Let me ask you this: You say they are demand- 
ing 60 percent? 

Mr. Hanson. Yes, sir. 

Senator Scnorpre.. You say you are losing money on the great bulk 
of your theaters? 

Mr. Hanson. Yes, sir. 
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Senator ScnorrreL. How is the producer of that type picture goin 
to come out if a number of the exhibitors boycott him by reason o 
the exorbitant demands he makes, how is he going to come out on that? 
As it is now he can’t own his own theaters, and so if he has a product, 
a picture to sell, and he can’t own his chains under the consent decree, 
then how does he make this up? Does he do it by the 1-theater areas, 
the 1-theater towns? Or how can the man who is producing these 
pictures afford to do it if he gets so high the exhibitors can’t pay it? 

Mr. Hanson. I will answer you by giving you a specific case. There 
is a picture called the Greatest Show on Earth. It is supposed to be 
the second largest grossing picture in the history of the business. We 
paid in one situation over $1,000 for the picture, and we lost $40. I 
went in and asked for an adjustment. We were told “No adjustment,” 
and we couldn’t get it. 

Now, if I can’t make money on the second greatest grossing picture 
in the history of the motion-picture business, just what am | going 
to make it on when I have to pay that much? 

Senator Scuorrret. Let me ask you this: I don’t know anything 
about your end of the business. Did you hit a normal weather con- 
dition ¢ 

Mr. Hanson. Yes. 

Senator ScuoreprenL. Everything else was normal in proportion ? 

Mr. Hanson. That’s right. We hit an abnormal gross, too, but the 
terms were just too high for the playing position of the picture. 

I might explain to you gentlemen that a first run can pay a certain 
price for a picture. 

Senator ScHorrreL. I understand. 

Mr. Hanson. Second run pays less and third run pays less and 
fourth run pays less. However, that is not recognized any more. Now 
the distributor says, “You pay 50 percent in every one of the runs.” 
The fact that 7 theaters or 8 theaters have played it ahead of you 
doesn’t go into the trading at all. They formerly recognized that 
every time a picture was shown it depreciated in value to the next 
subsequent run, but not today. 

Mr. Noone. Did the percentage decrease formerly as the picture 
went from run to run? 

Mr. Hanson. Yes. 


Mr. Noone. I can see where applying fixed percentages in each 
theater, the gross might decrease, but you say the percentages de- 
creased from run to run? 

Mr. Hanson. Now, by this demanding of terms, the same for each 
run down the line, the exhibitor had to overcome his increased cost 
of the percentage of his film, had to increase his admission price. That 
is the reason for the elimination of all these lower-bracket theaters. 
It is due to the distributor’s policy of demanding an unfair film rental, 
and the public is the final sufferer, because their cheap amusement has 
been taken away from them. 

Senator ScHorrreL. How do you suggest in your final approach 
to this that the committee handle the situation? Do you think that 
should be on the basis of arbitration ? 

Mr. Hanson. It should be one of the things included in arbitration. 

Senator ScHorrret. Well, there has to be some governing factor 
somewhere, a legislative standard, an arbitration standard that some- 
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one is going to have to apply arbitrarily, or else you get this thing into 
a straitjacket. I am just groping for the answer to something like that. 

Mr. Hanson. I understand. But I will tell you what the average 
distributor will tell you. He will tell you that you don’t keep a good 
set of books, he will say you have a lot of relatives on the pay roll, he 
will say all exhibitors are thieves, that they don’t give the true reports, 
and so forth. But I say to you that it is not true, that the thieves in 
this business are made by the exorbitant demands of the distributors. 

I have had two distributors audit my books. I put a sliding scale in 
and was considered probably an important enough ex xhibitor so that 
this company wanted to put in a sliding scale. They told me my books 
were fine. We worked out a sliding sc: cale. It was in vogue for about 
a year and a half, I think, maybe 2 years. Then it was withdrawn 
because business was going off and I was getting down in the lower 
brackets, so they s said, “From now on you have got to pay 25 percent 
for your pictures.” 

I play ed 5 or 6 and then I went back in and talked to them. They 
said, “Can’t recognize your expenses.” These people had audited my 
books, and yet they said, “Can’t recognize your expenses.” 

So then when we didn’t buy their pictures for 5 or 6—I think you 
ought to remember that you can’t afford to buy these pictures, but you 
get desperate, so we went back in again and made a sliding scale based 
on a 30-percent minimum, and again we went back in and showed them 
what was happening, that we couldn’t live. Then we went back again 
and we made a deal on a 25-percent minimum. That is where we are 
today and that deal is not fair. 

When I say “I,” I am only using that as an example. Please believe 
me—I am not here to tr y to tell you my troubles. That same system is 
used generally in the business. We are, I say, 3 years behind ‘the fall 
of the admissions in the theaters in getting reductions in our cost. 
This will be taken up by my son, who will give you the figures on my 
own theaters. 

Senator ScHorrret. Let me ask you something: Maybe this is not a 
proper question at this time, and you just be the judge of that. Let’s 
assume this tax goes off, and that is something you weren’t responsible 
for. Some of us at this table in our desire for more money found it 
necessary and we voted “aye” or “no,” as the case was, but, neverthe- 
less, that became the law, and that is in vogue. 

Mr. Hanson. That’s right. 

Senator Scuorrren. Of course, you wouldn’t get any relief if that 
tax was taken off by proper legislation or however it has to be ap- 
proached, if a corresponding amount of increase in the purchase price 
of your pictures was required of you, would you? 

Mr. Hanson. No. 

Senator Scuorpre.. But that would a make tremendous difference, 
wouldn’t it? 

Mr. Hanson. Yes, sir. 

Senator ScnorrrenL. Have you or your associ lates made any study of 
the impact of that on the legitimately operated theaters, to determine 
whether that kind of tax is gradually becoming a killing tax? Some 
place down the line before we leave these hearings, I would like to have 
somebody in your group give us an opinion. 

Mr. Hanson. There is no question that the 20-percent tax—if it 


was eliminated, as I said before, it would give us immediate relief. 
33617—53——-3 
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You asked something which is very important. You asked whether 
or not the distributor would feel that he should raise his price because 
we have got this elimination. 

Senator Scnorpret. I know that maybe was an improper question, 
but I am looking down the line. If he does that, you would be in 
the same difficulty. 

Mr. Hanson. I can assure you he would. I assure you he would. 

Senator Scnorppe.. I see. 

Senator Giierre. Mr. Hanson, this whole picture, as you have 
presented it here, shows me that your industry, the exhibitor industry, 
is carrying a burden, a tremendous burden, between the producer and 
the outlet to the public, that is very faulty. I just call attention to 
the physical development, 20 percent physical development, 20 percent 
of what the producer has invested and, of course, about 2 percent of 
what you men have invested in the thing. 

Any system of distribution that would enable the distributors to 
come to you, as you said they come, and say, “We want to sell our films 
abroad,” as Eric Johnston said, that they couldn’t exist unless they did 
have the foreign market, “and in order to do so you are going to have 
to take some foreign films,” any system that permits that is on its face 
faulty. 

My State is a producer of butter and oleomargarine, and if a jobber 
in my State would go to a retailer and say, “In order to get our butter, 
in order to get our oleomargarine, you have got to take a certain 
percentage of Danish butter, because we are depending on that market 
there or else we won’t let you have it,”—if anybody hearing that 
wouldn’t admit that it was a faulty system of distribution, there is 
something wrong with his head, because any distribution system that 
puts that power and the power that you have been outlining here in 
the hands of those men is faulty. If they will come to you and say 
that “we have got to have more, you have got to pay us more money, 
either that or you don’t get the product,” any system of that kind is 
impossible for the outlets to carry. 

Mr. Hanson. Well, I might add, Senator Gillette, that I have been 
in quite a few businesses in my time, and this is the only business that 
I know of that seems to make a concerted effort to put you out of 
business. 

Senator Gittetre. That is what I can’t understand. 

Mr. Hanson. That’s what I don’t understand either. 

Senator Gitterre. The producer makes his product he wants to sell 
it, if he doesn’t sell it he is out of business. The distributor wants to 
pass it on, or he is out of business. I can’t understand any industry 
that would deliberately choke off the outlets. 

Mr. Hanson. I read an article, I think it was by Secretary Benson, 
about your butter. He was talking to a trade association up in Minne- 
sota, and in that article he said that the trouble with the butter in- 
dustry, one of the troubles was that they are not doing anything to 
expand a shrinking market, and he says no business can live if you 
have a continuing shrinking market. 

Now, when I went—I will come to it a little later, but I will put it 
in here—I went to Washington on May 1, 1951, to see the Department 
of Justice representing the same association. As I recall it, there were 
141 theaters, or something of that sort—I will have the figure for you 
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later—these theaters that were closed at that time. It is less than 
2 years since then, and I think that all of the so-called marginal 
theaters were eliminated by that time. I feel that the 100 that have 
closed since then were not marginal theaters. If we just say that those 
theaters averaged $100 or $200 a week for film, we can see what that 
amounts to. 1 closed 2 theaters where I was paying over $250 a week 
for film. They said they wouldn’t serve them, so I closed them. 

Let’s say those 100 theaters average $200 a week for film. That is 
$20,000 in this area, isn’t it? This is what we call a 5 percent or 
roughly a 5 percent exchange center. In other words, they develop 
5 percent of the national gross in this exchange center. So if you 
multiply it by 20, you get into—how much is it? 

Mr. Noone. Four hundred thousand ? 

Mr. Hanson. No, 4 million; 20,000 by 20? 

Mr. Noong. That would be 400,000. 

Mr. Hanson. Yes; 400,000. There is a total disregard of trying 
to build up that gross by keeping theaters open. I think that this 
committee should dig into what it costs to distribute a film. I know 
that 15 or 20 years ago it was 7144. They were glad to sell an account 
for 74. Then it was followed a little later by 10 to 15, and maybe it 
is $15 now. Or now maybe it is 20. But why should they demand 
that you pay $60, $70, $75 when they know you are losing money, and 
put you out of business rather than cut the price? 

Mr. Noong. Mr. Hanson, have you anticipated what the distributor 
representatives may say in answer to your testimony on this point? I 
can see they might say, “Well, you may not be able to pay the price 
on my product, but your competitor down the street can. We are 
selling our product. We have customers for it. Why shouldn’t we 
be allowed to sell it for the best price we can get?” What would be 
your comment on that? 

Mr. Hanson. I think you will find, generally speaking, for in- 
stance, I believe to go back to myself, I ie two theaters in a town 
called Bellflower. There are no other theaters within a 3- or 4-mile 
area. 

I closed 1 theater in Bellflower possibly 2 years, 214 years ago. I 
was paying, my total show was $293 a week, total show, but I couldn’t 
reduce my film. My gross went from $1,400 down to $600 or $700. 
So it was just a question of economics. I closed a theater. Now, pos- 
sibly the theater would have had to close anyway, but the thing I ob- 
ject to is that I didn’t get the cooperation of the distributor. He didn’t 
run down the economic ladder with me and help me keep the theater 
open, help try to get income out of that particular theater. 

The same thing happened in another town. The grosses in the 
other theaters were not increased at all. In fact, they continued to 
go down. The idea that by closing one theater you get the gross up 
In oncene is a fallacy, please believe me, especially in a decreasing 
market. 

Now, if you want to go along here, it won’t take too long. I think 
wa be through in hen or so, unless you want to stop for 
unch, 

Senator Scuorrret. Let us run until 12:30, and then we will come 
ie promptly at 2 o’clock. I would like to get as much as I can in 
today. 


Mr. Hanson. I am pretty sure I can finish in that period. 
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Senator ScHorrret. All right. 

Mr. Hanson. We have listed the complaints against the Depart- 
ment of Justice. We say they prevented intervention in the original 
Paramount decree. They encouraged the bidding system against the 
dictates of the United States Supreme Court. They refused, on the 
grounds of manpower, lack of facilities, lack of jurisdiction, to rem- 
edy various grievances submitted to them by exhibitors. They have 
discouraged arbitration in the face of the dictates of the United States 
Supreme Court. 

Mr. Noone. Mr. Hanson, on that point, is that the correct word? 
Do you mean discouraged or encouraged ? 

Mr. Hanson. Discouraged. We were trying to get arbitration and 
they discouraged it. In my meeting with Morison, I will cover that. 
I can tell you now he asked me to get 20,000 exhibitors all to agree to 
it, and then the Department would act. That is a pretty hard job. 

They failed to call in the Federal Trade Commission as called for 
by 15 U.S.C. A. 46. 

Here are the suggestions we have for improving distribution meth- 
ods: Zoning, availability, and clearance should be orderly, should be 
uniform, and predicated in part upon the exhibitor’s admission price. 
In other words, the availability, your availability on a picture is deter- 
mined by what you charge in a specific theater. 

It is true that the Paramount decree banned fixed, uniform zoning 
and clearance, but this was the result of wrongdoing on the part of 
the distributor, not the exhibitor. There is nothing wrong with uni- 
form zoning and clearance if it is fair and nondiscriminatory and has 
the approval of the court by permitting intervention of the exhibitor 
or by way of arbitration, precedent, or under the supervision of the 
Federal Trade Commission. 

We say there should be no bidding. If there must be bidding, it 
should be in competitive situations only and at the behest of the in- 
dependent exhibitor. 

Mr. Vinnicof will give you what we feel would be rules of bidding 
that would help to regulate and to some extent get the abuses out of 
the present system. 

Mr. Justice Douglas of the United States Supreme Court in the 
Paramount case stated that the bidding suggested by the statutory 
court would favor the large circuits and affiliated theaters and would 
harm the independent exhibitor. 

Now, it has been proven he was very right, in this room. We say 
that the statutory court in its decree did not require bidding. In fact, 
the distributors for a a did not call their system bidding, but 
competitive negotiation. Now they call it bidding, but they make their 
own rules, reject all bids at times, give insufficient notice of bidding, 
and use the bidding system principally to obtain more film rental. 

This is all set forth in the Trade Relations Committee report. 

I might also point out that Justice Douglas in his report said that 
it just isn’t reasonable that this can help the independent exhibitor, 
that bidding must go to the fellow with the long purse, and that means 
the distributor and the circuits can’t help the independent exhibitor 
the way it is working. 


1For Trade Relations Committee report referred to, see p. 132. 
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We would like to eliminate it entirely, but if we can’t, we are sub 
mitting rules for bidding. We also feel that the independent exhibitor 
should be allowed to buy his season’s product on a franchise basis. We 
understand that doing this, he would have to bid, but he would do all 
his bidding at one time, and then he would have continuity of product, 
he would know what he had coming into his theater, he would know 
how to book and advertise his theater. 

We want to point out again there was nothing wrong with block 
booking except forced sale ‘by distributors, and there are many, many 
reasons given by exhibitors against block booking, but the real reason 
was again forced sale, but they didn’t admit it to you. 1 mean that is 
my opinion. 

The United States Supreme Court told the statutory court to con 
sider arbitration. Previously the statutory court had said that the 
court had no jurisdiction to impose arbitration. The Supreme Court 
mandate was more or less ignored by the Department of Justice and 
the statutory court. 

As I said before, we firmly believe that a system of arbitration with- 
in the eet supervised by some Government agency until it is 
working for 2 years or 3 years, is the salvation. 

Now lw at to tell you just what we have done. We didn’t call upon 
you only as a court of last resort. Naturally, every one of us appealed 
individually to distributors. At one time, I was not on the board of 
directors, they had a committee go around and talk to district man- 
agers about the plight of the independent exhibitors. That was the 
first move. 

Various exhibitors went to New York and saw the sales managers 
and asked for relief. We didn’t get any. At least, what relief we got 
was not enough. As I stated before, we are 3 years behind our grosses 
in getting our relief. 

Senator GiLerr. Three years behind what ? 

Mr. Hanson. Behind our grosses. 

Senator GiutteTre. Oh, your eroee 

Mr. Hanson. In other words, the bidder, say, was grossing $3,000 
a week and paying $1,000 for film. He is now having a gross sale of 
$2,000 and he is paying $800 for film, you see. The re lief hasn’t been 
substantial. We are underwriting the distributor’s grosses. That I 
am going to get into a little later on. 

We then appealed to the Department of Justice. An appointment 
was made. A committee consisting of an attorney for the association, 
an exhibitor, Sherrill Corwin, and myself, went to Washington. 

We had a meeting with Graham Morison. I told our story pri- 
marily along the same line I am telling you gentlemen. He seemed to 
be very much impressed. He said, “I think you have got a legitimate 
complaint and I will investigate it pe srsonally.’ 

He said, “I am going to take a vacation. I am going to the hospital 
and I will take a vacation then and it will be about 6 weeks before we 
can get out there.” 

So the 6 weeks went by. We didn’t hear from Mr. Morison. So 
here is a file of letters and telegrams between the association and H. 
Graham Morison to show how we followed up this thing. 

Senator ScHorrret. We will make these a part of the committee 


file, Mr. Hanson. 
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(Correspondence referred to retained in committee files.) 

Mr. Hanson. In November or December I received a telephone call 
at my home from Mr. Morison and he stated that Mr. Marcus, who 
was his assistant in the Antitrust Division of the Department of Jus- 
tice, was going to be in Los Angeles on some other business and that 
he would arrange to give us some time. 

So we had a meeting with Mr. Marcus in this building here. I will 
give you a memorandum of the subjects that were discussed at that 
meeting. 

The divorcement and divestiture requirements by the Supreme 
Court have not effectively broken up monopolistic practices in 
southern California. 

Marcus indicated his opinion—exhibitor circuits have lost their 
former strength. 

Second, the distributors should be required to resort to public open- 
ing of competitive bids a reasonable time before the availability date 
of a picture. 

Marcus said he would discuss this informally with distributor 
representatives. 

Three, the practice of playing prerelease runs and of thus holding 
up the flow of product to first and subsequent runs is injurious to ex- 
hibitors and forces the public to pay higher admission prices. 

Marcus said they were interested in this phase and noted names 
of picture companies and theaters involved. 

Four, the elimination of the prior availability system has resulted 
in competitive conditions in the exhibition field. 

Marcus said there is nothing the Department could do about this. 

Five, the disruption of presently existing orderly and uniform 
systems of clearance has been injurious to exhibitors. 

Marcus said antitrust laws require protection for potential as well 
as existing competitors. 

Six, the Paramount decree has been used by the distributors as a 
cloak for the exaction of exorbitant and oppressive film rentals. 

Marcus said Government has no way of stopping this. 

Seven, there are 164 closed theaters in southern California, with 
the number of closed theaters likely to increase. 

Marcus said this is an economic, not an antitrust problem. 

Eight, the Paramount decrees have practically resulted in the elim- 
ination of the cheaper houses. 


Marcus says, “This is not the fault of the decree, but the result of 
economic conditions.” 

Nine, inquiries on the part of distributors inviting bids as to the 
contemplated admission fees to be charged by exhibitors have been 
used to circumvent the restriction against fixing admission prices. 

Marcus says, “We are watching this closely.” 

Ten, reduction in the number of pictures being produced has put 
the exhibitors further at the mercy of the distributors. 

Marcus said, “There is no way that the Department can force com- 
panies to turn out more product.” 

Eleven, the Government should exert its influence in favor of an 
equitable arbitration system. 


Marcus said, “Department cannot commit itself until a specific plan 
is submitted.” 
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Twelve, the Government should exert its influence to force the dis- 
tributors to try out a new zoning system in southern California. 

Marcus flatly said, “No; Department can’t get involved in regional 
trials.” 

Later we appealed to the Federal Trade Commission. And here is 
a copy of our letter to the Federal Trade Commission and their 
answer. 

(The correspondence referred to follows: ) 


SoUTHERN CALIFORNIA THEATER OWNERS ASSOCIATION, 
Los Angeles 7, Calif., June 9, 1952. 
Commissioner JAMES M. MEap, 
Chairman, Federal Trade Commission, 
Washington, D. C. 

HONORABLE Sir: I am writing to you on behalf of the members of the Southern 
California Theater Owners Association who own and operate most of the in- 
dependent motion-picture theaters in southern California and Arizona. 

Revolutionary changes in the exhibition branch of the motion-picture industry, 
during the past months, has been responsible for the closing of 200 theaters in 
our territory, known as the Los Angeles exchange territory. We have every 
reason to believe that by July an additional 50 theaters will close. 

An analysis of the forces which have created a serious panic in our business 
indicates that action by your Commission could bring the most immediate relief. 

The United States Government, through the Department of Justice, has at- 
tempted for the past 15 years to destroy a monopoly which controlled the produc- 
tion, distribution, and exhibition of motion pictures in the United States. This 
effort was in the form of an antitrust proceeding known as United States v. 
Paramount, et al. 

The case ended with the negotiation of consent decrees between each defendant 
and the Department of Justice with the approval of the United States District 
Court for the Southern District of New York. 

Three years of experience with these decrees has established beyond question 
the fact that the industry is today in a state of turmoil and its very existence 
is threatened. 

It is interesting to note that thé decrees separately provide that their revision 
can only be accomplished at the instigation of either the Department of Justice 
or the defendants involved in the litigation. The original district court decision 
indicated that its decree would affect approximately one-sixth of the nineteen 
thouands-some-odd motion-picture theaters in the United States. Many independ- 
ent theater owners attempted to intervene in the case of United States v. Para- 
mount et al., but were denied this right by the district court. We exhibitors now 
find ourselves in this dilemma; the producer-distributor defendants have revised 
their trading methods using as an excuse, compliance with the consent decrees. 
actually, these changes destroy property rights and good will of independent 
exhibitors all over the country. Not only were we denied the right to be heard 
in protest in the Paramount case litigation, but we are now prevented by the 
provisions of the consent decrees to apply to the court having jurisdiction for 
relief. 

We have made various attempts to enlist the aid of the Department of Justice 
to reopen the Paramount case and alter certain decree provisions. We have been 
informed that the Department of Justice does not have sufficient personnel to 
adequately dispose of all complaints received from exhibitors all over the 
country. We were also told that the calendar of the district attorney is so 
crowded that it would be impossible to grant hearings for all of the individual 
complaints made by exhibitors during the past 3 years. 

We have aiso made attempts to resolve our problems by direct appeal to the 
representatives of the producers and distributors in our industry. These appeals 
met deaf ears. The tactics now employed by the producer-distributors indicate 
a continued attempt to favor the theater interests formerly held by them and 
to create and maintain a market of scarcity for motion picture films. 

We have been advised that according to 15 U. S. C. A., section 47, your Com- 
mission is empowered upon its own initiative to make investigation of the manner 
in which final decrees in antitrust litigation have been or are being carried out. 

It is our unanimous, considered opinion that the decrees in the Paramount case 
have thrown the motion picture exhibition business into complete chaos. The 
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results hoped for by the Department of Justice instead of being realized are 
creating a monopoly which is more destructive and treacherous than that which 
existed prior to the negotiations of the decrees by the Justice Department. 

We have prepared a complete analysis of the motion picture distribution and 
exhibition business. This report, enclosed herein, was compiled after 5 months 
of research by practical businessmen who not only take the risks of the business, 
but encounter its problems in their day-to-day operation. We are therefore 
satisfied that the report contains the most important information that your 
Commission could require. The report not only presents a history of our business 
prior to the Paramount case but also outlines the effect of the Paramount case 
decrees on the exhibition business. The concluding part of the report suggests 
solutions to the problems created by current actions on the part of production and 
distribution which are designed to gradually destroy the business of independent 
exhibition. 

We are using this means of introducing our problems to your Commission 
rather than incurring the tremendous expense of making a formal presentation 
through legal counsel. In the event, however, your Commission would desir¢ 
a personal or more formal presentation of this matter, we would appreciate your 
advice as to what steps should be taken to accomplish the desired result. 

We respectfully request that your Commission make an extensive investiga- 
tion and hope that you will transmit to the Attorney General a report embodying 
your findings and recommendations, 

We also hope that the Commission itself will outlaw certain practices now used 
by producers and distributors in the release of motion pictures. Our report should 
establish that these practices are unfair methods of competition and constitute 
a restraint of trade. We earnestly solicit the aid of your administrative powers 
inasmuch as the Department of Justice has notified us of its inability to reopen 
the Paramount case litigation and revise or amend the decrees. 

We are looking forward to an early response from your Commission. 

Respectfully yours, 
Au Hanson. 


FEDERAL TRADE COMMISSION, 
Washington 25, October 16, 1952. 
In re BAM-1301. 
Mr. At HANSON, 
Southern California Theater Owners Association, 
Los Angeles, Calif. 


Dear Mr. HANson: I am in receipt of your letter of June 9, 1952, relative to 
the chaotic conditions confronting motion-picture exhibitors which you state 
result from the consent decrees in the antitrust proceedings known as JU. S. v. 
Paramount, et al., Equity No. 87-278, United States District Court for the 
Southern District of New York. You indicate that the producer-distributor 
defendants in these proceedings have revised their trading practices allegedly in 
compliance with the consent decrees, but you feel there has been a continued 
attempt to favor the theater interests formerly held by these defendants and to 
create and maintain a market of scarcity for motion-picture film which is giving 
rise to a more destructive monopoly than existed prior to the negotiation of the 
consent decrees. You state that many of the independent theater owners un- 
successfully attempted to intervene in the case of U. S. v. Paramownt, et al. 
Further, they are now prevented by the provision of the consent decrees from 
applying for relief to the court having jurisdiction. The Department of Justice, 
you state, has also refused to reopen the case and seek modification of certain 
provisions of the decrees on the basis of complaints lodged with that depart- 
ment by independent exhibitors, You, therefore, request that the Commission 
make an investigation upon its own initiative of the manner in which the 
final decrees have been and are being carried out under the authority of section 
6 (c) of the Federal Trade Commission Act (15 U. S. ©. A. sec. 46 (c)). In 
support of the request for investigation by the Commission, you submitted an 
analysis of the trade relations in the motion-picture distribution and exhibition 
business prior and subsequent to the consent decrees, with an outline of the 
situations your association feels should be corrected. 

Careful consideration has been given to the information presented by you. 
However, it is the joint policy of the Commission and the Department of Justice 
to avoid duplication of law enforcement proceedings in fields in which the two 
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agencies have concurrent jurisdiction. It, therefore, would appear to be in- 
advisable for the Commission to initiate an investigation into a matter of this 
nature, particularly since, as indicated by you, the litigation has extended over 
a period of some 15 years, the Department of Justice developed and prosecuted 
the matter, and the records of the investigation and litigation in the case are 
in the possession of that Department. 

Furthermore, the consent decrees are predicated on the opinion of the United 
States Supreme Court, as well as the judgment of the lower court, and there 
have been a number of instances of private litigation involving restraints of 
trade in the distribution and exhibition of motion pictures in which the courts 
have taken cognizance of and given recognition to provisions of the consent 
decrees holding various practices in the motion-picture distribution and exhibi- 
tion business to have been in restraint of trade. 

Since it appears that your organization and its members primarily desire 
modifications of various provisions of the decrees relating to first runs, clear- 
ances, etc., it is believed under the circumstances that it would be inappropriate 
for the Commission to initiate any action in the matter in view of the jurisdic- 
tion retained by the District Court over the cause for purposes of modification 
or carrying out the consent judgment. The Commission is informed that in the 
exercise of its jurisdiction, the court has extended the time within which some 
of the defendants are required to comply with certain provisions of the decrees 
regarding the disposal of theaters and the granting of special consideration to 
other theaters so that these provisions have not as yet become fully effective. 
In this connection, duly authorized representatives of the Department of Justice 
are permitted access to the records and other documents of the defendants 
relating to the matters contained in the judgments for purposes of securing 
compliance therewith. 

Your interest and cooperation, however, in bringing this situation to the 
attention of the Commission are appreciated. 

With kind personal regards, I am, 

Sincerely, 


JamMes M. MEaD, Chairman. 
Mr. Hanson. We also appealed to Eric Johnston about a year and 


a half ago. There was a committee of three of us who went out to 
see Mr. Johnston. We spent about 2 hours with him. We never even 
had an acknowledgment. Hesaid he would take this matter up with 
the distributors in New York and so on. He was going to New York 
the next day. We never even had an acknowledgment as to whether 
he took it up or didn’t take it up, or anything else. 

I might also add that after these subjects were submitted in the 
summary, to my best knowledge, we never had anything done—there 
was never anything done by the Department of Justice. There hasn’t 
been any move that I know of. 

Now, as I said before, we feel that this committee is the independent 
exhibitors’ last hope. We feel that we have tried every avenue that 
isopen tous. We feel that our problem stems from the consent decree. 

Senator ScHorrret. From the consent decree ? 

Mr. Hanson. From the Paramount decree. We are not charging 
the court with any fraud or anything else. We feel that there was an 
honest effort made and that the suit was filed for the benefit of the 
independent exhibitors, but it didn’t turn out the way we expected. 

As I said before, divorcement might have been good, but when di- 
vorcement was tied up with bidding and when divorcement was tied 
up with restriction of product then it turned out to be no good for the 
independent exhibitors. And, as far as that is concerned, the entire 
industry. That is my own opinion, and I can be wrong. We feel that 
this industry is important enough and great enough, and that in dis- 
tribution and in production they have the very best brains available, 
and that if these people will get together and work out a system of 
arbitration on a fair basis, we can go forward the way we used to go. 
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Everybody was able to live within the industry, if they had any good 
business sense and knew how to handle themselves as far as their eco 
nomics were concerned, and so forth, and that is the plea that we are 

making to you gentlemen. And thanks for the time you have given 
me. 

If there are any questions you would like to ask, I would be happy 
to answer them. Just a moment. I want to submit a couple more 
records before we close. 

I have before me—this is taken from Standard & Poor’s reports. 
This shows the gross revenue of each distributor, with the exception 
of United Artists, and I understand they are not ‘listed on the board, 
so there are only seven here. 

From 1941 through 1951 their gross revenues are shown. I have 
here also the income, the net income reported by these same companies, 
and this is also taken from Standard & Poor, and I might point out 
just as a quick figure that in 1941 this statement shows that the seven 
companies earned $ 29 million. And in 1951 they earned $28 million. 

Now, you will get individual profit and loss statements from ex- 
hibitors to show what their condition was in comparable years. |] 
think you will find most of the exhibitors’ reports will show from 
1947 to 1948 and a comparison with 1951. Some of them will prob- 
ably go back further, but I want to also introduce this. 

Senator Giterre. It will be received. 

(The material referred to follows :) 


Gross revenue data, 1941 to 1951, inclusive, as reported by Standard & 
Poor’s Corp. 


[In millions of dollars] 


j i ae THe 

Company 1941 | 1942 | 1943 1944 1945 1946 1947 1948 1949 1950 | 1951 
———_—__—_— —— —— —|— | | ~ a 
165.9 | 175.5 | 188.5 | 183.9 | 185.8 | 179.3 | 178.0 176. 


Loew’s 128.4 | 134.6 | 157 
Warner Bros_. 102.3 | 119.3°} 131. 
Paramount 96.0 | 101.2} 123. 
20th Century-Fox 48.0 | 68.2) 159 
4 
2 
1 


| 


| 141.2 | 146.6 | 163.9 | 170.4 | 146.0 | 140.9 | 132.4 | 120.6 
140.9 | 84.2] 103.6 | 98.2{ 86.5] 78.2] 81.8] 94 

| 178.8 | 185.2 | 195.9 | 185.2 | 177.1 | 182.3 | 162.2 | 163. 
84.9} 53. 69.6 | 73. 65.5 | 521) 465) 67.7 

37.0} 36.0) 465) 48.8) 469) 53.3] 57.2 5 

61.5] 51.0] 53.9] 64.9] 57.9| 56.7| 55.5 

@)..}. OD fl 2 OD: fh e- OX cheek) 


RIG.Wki5..3 53. 2 64. 78. 
Colum bia 21. 6 27. 32 
Universal 30. 6 39 46 
United Artists ) ( (@) 


em me TCO OO DDO 


1 Figures not available. 


Source of information as above dated: Standard & Poor’s Corp. 


Net income, 1941 to and including 1951 


{Income statistics reported in millions of dollars} 


| | | | 
Company 1941 | 1942 | 1943 | 1944 | 1945 | 1946 ote 1947 | | 1948 | 1950 | 1951 | Total 


20th Century-Fox .-| 4.92 }10. 10.90 |12, 48 62 14. 00 (12.51 |12.42 | 9. 55 | 

Loew’s. : ‘ 11.13 {12.13 |13.79 |14. 64 111.63 | 5.31 | 7.85 

Warner Bros__............] 5.43 | 8.58 . 24 | 6.95 | 9.90 119. 22.09 | 11. § |10. 7 |10. 27 | 

UDEV OPER 5.5. nnncccesosh ae Lime 3. 3.41 | 3. .{ 3. 23 |'3. 16 3 | 2.36 | 

Paramount. ie -| & 11 .55 | 8. 6.91 | 8. 8. 12. 74 ; 5 | 6.57 46 

Columbia___.-.._-- .55 | 1.61 | 1.80 | 2.01 | 1.95 | 3. 3. Take. | 1.98 | 1.50 0. 
c ‘ 1,44 |12.13 | 4.97 | 3.07 | 2.79 | 7.20 |11.04 |15. 5. . 33 | 


47 )124. 23 
. 80 |122. § 
43/122. 5: 


hee oe 


ee ee 


DU nist, 29.04 |41. 63 |51. 48 /49. 47 |52. 50 94. 65 (66.36 (27. 72 (29. 27 hia 


. 26 1502. 81 


¥ 





1 Deficit. 


NoTE.—No figures available for United Artists Corp. 
Source of information: Standard & Poor's Corp. 
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Mr. Hanson. I have another article here which is in the Daily 
Variety of Wednesday, March 18, 1953. This shows that in 1947 the 
combined gross—now, this includes the theater circuits of these pro- 
ducer-distributors because they weren’t divorced at that time. This 
shows $983 million and it shows that in 1952 the gross is off to $923,900,- 
000. That is less than 10 percent difference in gross. 

(The article referred to follows:) 


[From Daily Variety, March 18, 1953] 


DESPITE MOANS AND GROANS, F1LM Biz GRoSSES LAST YEAR PERCHED ON A Post- 
1947 PEAK 


Despite the hot-and-cold running fears for the future that beset the motion- 
picture industry, the business, during 1952, startlingly enough, had its greatest 
coin-amassing year since the lush economy of 1947. 

It’s the net profit that counts, of course, but the gross money chalked up by 
the principal film and theater outfits in 1952 gives dramatic emphasis to the con- 
tinued scope and importance of the business regardless of whether it’s 2—D, 3~-D 
or video’s impact. World-wide revenue amounted to $923,900,000 last year, on 
basis of figures provided by authoritative sources, including the companies them- 
selves, the Securities and Exchange Commission, and semiofficial analysts. 
That gross tally amounts to a jump of $10,500,000 over 1951 and was ahead of 
preceding years back through 1948. It was back in 1947 that heftier gross income 
was raked in, the outfits having drawn $938,700,000 in that session. 


Company 1947 1948 1949 1951 1952 


Columbia bs. Lee 800, 000} $46, 900, 000} $53, 300, 000} $57, 200, 000) $55, 400, 000) $59, 100, 000 
Loew's. ee all se 3, 900, 000) 185, 800, 000 300, 000} 179, 300. 000) 176, 200, 000) 178, 500, 000 
Paramount 98, 300, 000) 86, 600, 000 , 200, 000) 81, 800, 000) 94, 600, 000) 105, 400, 000 
Technicolor lesa , 400, 000} 20,000,000) 20, 200,000) 23, 500,000) 28,900,000) 33, 000, 000 
National Theaters os 3, 700, 000 85, 200, 000! , 500, 000) 65,700,000) 64,000,000! 62, 000, 800 
20th Century Fox... bon cle 5, 800, 000} , 200, 000) , 300, 000] 90, 800, 000! 92, 500,000!) 92. 000, 000 
UPT , 500, 000! 90, 000} ¢ 000} 97, 100,000!) 115, 700,000! 113, 000, 000 
Warner Bros_.__- ‘ | , 400, 53, , 000} ’ 000)... J ae 

Warner Bros. Pictures = | 68,400, 000} 69, 800, 000 
Stanley- Warner ‘ | 71, 200,000} 59, 500, 000 


i, 600, 000 
52, 200, 000 
Universal =k ‘5, ; 58, . 56, , 000) 55, 600,000) 65, 200, 000 100, 000 
RKO Pictures E 3, 000) 65,600,000) 52, 000} 46,600,000) 57, 700,000! 59, 000, OOK 
RKO Theaters 50, , 000} 45, 300, 000 2, ; 000} 37, 200, 000} 33,900,000) 34, 000, 000 


Total } 983, 700, 000! 920, 900, 000} S88, 5 , 000} 894, 000, 000! 913, 400, 000} 923, 900, 000 
! | i | 


Note.—Combined film-theater gross figures for Warners are given for 1947, 1948, and 1919. Thereafter 
the 2 new companies created via divorcement, Warner Bros, Pictures and Stanley Warner, are covered 
separately. Of the original so-called major companies, only Loew’s has yet to divorce domestic theaters 
from production-distribution. United Artists, not publicly owned, is not listed but, for the record, it 
gross coin in 1952 amounted to $30 million. 


The whopping totals for 1952 ram home the fact that film trade continues to 
packet a heavy share of the “show biz” dollar. And like its competitors for 
public’s entertainment coin layout, Hollywood is faced with the problem of 
holding up the level of gross returns while, at the same time, lopping off expenses. 

Striking example of gross vis-a-vis net earnings is provided by Columbia 
Pictures in its fiscal 1952. This production-distribution corporation rang up a 
record volume of gross business, amounting to $59,100,000. But the net profit 
was only $803,000, compared with a net of $1,498,000 in 1951. 

Major firms have been on an economy binge for the past 5 years and there have 
been some notable payoffs from the cost-cutting programs. Universal had a 
net profit of over $2 million in 1952 and, from present appearances, fiscal 1953 
will be even better. U has been on the upbeat since 1948 when its operations 
resulted in a deficit of $3,200,000. 

Another impressive contender is Paramount which, insiders relate, had a net 
profit of about $7 million in 1952 (official figures are to be released shortly). 
The net in 1951 was $5 million. 

Decidedly on the disheartening side of the monetary picture is RKO. Al 
though prexy James R. Grainger states he’s encouraged by the 1952 gross busi- 
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ness of close to $60 million, the fact remains that RKO’s earnings figures for 
that year are etched in deep scarlet. Wall Streeters relate the loss amounted 
to over $7 million. 

RKO, however, does not reflect the ups and downs in general film “biz” trends 
because of the outfit’s own internal uncertainties over management and pro- 
duction. Grainger last week, through, announced a full-lensing program to get 
under way shortly. 

On the domestic exhibition front business is picking up. 

Mr. Hanson. I think you will find that the independent exhibitors 
in this area will have an average of possibly 50 percent or more de- 
crease in their gross. 

The cooperation we got from the exchanges in reduction of our 
film that some of us got, nowhere compensates for the difference be- 
tween the gross which we are now obtaining and what we obtained in 
1948. 

I think that is all I have to say. 

Senator Gitterre. Counsel, do you want to ask some questions? 

Mr. Noone. Yes, sir. 

I would like to ask you particularly about your visits to Washing- 
ton, Mr. Hanson, and the efforts you made to get assistance from the 
Government agencies, particularly the Antitrust Division and the 
Federal Trade Commission. 

As I understand it, the Federal Trade Commission took the position 
basically that the matters on which you sought relief were already 
the subject of cases which were pending in the courts or matters other- 
wise under the jurisdiction of the Antitrust Division; is that correct? 

Mr. Hanson. That is correct. They said it was in the hands—I am 
pretty well satisfied that they said it was in the hands of the Depart- 
ment of Justice, and that they either had made their decision or were 
in the process of making it and there was no reason for them to inter- 
fere with the Department of Justice. 

Mr. Noonr. Now, in the Department of Justice you had a con- 
ference with Mr. Graham Morison. 

Mr. Hanson. Yes, sir. 

Mr. Noone. And at a later date, with Mr. Marcus. 

Mr. Hanson. I might add that Mr. Morison, Mr. Marcus, and Mr. 
Silverman, who were assistants in that Department, all participated 
in that conference. 

Mr. Noone. And, as I understand it, Mr. Marcus, during the con- 
ference here on the coast, stated that the Antitrust Division would 
undertake certain inquiries on the topics which you had under dis- 
cussion ; is that correct? 

Mr. Hanson. That is correct. 

Mr. Noone. Did you receive any word from the Antitrust Division 
as a result of those inquiries which he was going to make ? 

Mr. Hanson. No, sir. 

Mr. Noone. There has been no response of any kind since that Los 
Angeles conference ? 

Mr. Hanson. No, sir. 

Mr. Noonr. Do you have any other questions on that point, 
Senator ? 

Senator Giiuetre. No, not at this time. 

Mr. Noone. I have one other question. You have referred in sev- 
eral instances, Mr. Hanson, to the “market of scarcity in product.” 
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By that phrase I wonder if you are inferring that there has been 
any concerted effort or concerted action upon the part of the pro- 
ducers to limit product, or is it simply a result of economic 
circumstances 4 

Mr. Hanson. Iam not charging conspiracy. Let me put it that way 
plainly. There has been a restriction of product which has worked 
against all exhibitors, and particularly against the small independent. 

Mr. Noone. I just wanted the record to show that you are not charg- 
ing conspiracy on the part of the producers in this area. 

Mr. Hanson. No. 

Senator Gitterre. I just wanted to make this comment, Mr. Hanson, 
and for the record. This special committee has been set up by Con- 
gress and has a particular function. It has become apparent that be- 
cause of conditions that surround the small-business man, as a general 
rule, the agencies that are set up to meet business conditions and to 
administer laws that are enacted have worked to the small-business 
man’s disadvantage in a number of cases. It is our function, as the 
Chairman has said, it is our function to hear these complaints, and on 
the basis of the facts that are presented to us, to make recommenda- 
tions as to corrective measures. We have no authority to issue orders 
to any industry or any segment of an industry. 

We come here with no preconceived judgments of any kind. We 
come here to simply hear the facts and on the basis of those facts, rec- 
ommend perhaps legislation, perhaps executive action, perhaps judi- 
cial action, but to recommend it in order to give the small-business man 
an even break in his relationships in the entire industrial world, and 
I just want to emphasize that. We want the facts and on the basis 
of that. This special committee was set up just for that purpose, and 
that of course is our function here. 

Senator ScHorrret. Does counsel have any further questions? 

Mr. Noone. No, sir. We are through with our questions. 

Senator ScHoerre,. And we thank you, Mr. Hanson, and I under- 
stand now we will proceed with Mr. Wayne Hanson. That will start 
promptly at 2 o’clock. 

(See also appendixes Nos. 32, 33, 49 (a), 53, 65, and 66.) 

It is now 12: 20 and we shall reconvene at 2 o’clock. 


(Whereupon, at 12:20 p. m., a recess was taken until 2 p. m., of the 
same day.) 


AFTERNOON SESSION 


(At the hour of 2 p. m., of the same day, the proceedings were re- 
sumed, the same parties being present.) 
Senator Scuorrren. The committee will come to order. 


TESTIMONY OF WAYNE HANSON, SOUTH-LYN THEATERS, LOS 
ANGELES, CALIF.. AND MEMBER OF SOUTHERN CALIFORNIA 
THEATER OWNERS ASSOCIATION 


Senator ScHorrrey. Proceed. 
Mr. Noone. Will you state your name and your business affiliation 
for the record, Mr. Hanson. 


Mr. Wayne Hanson. My name is Wayne Hanson. I reside in Los 
Angeles 
geles. 
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After my release from the Air Corps in the latter part of 1945 I went 
to work for Fox West Coast Pictures. I was with them for a period 
of a little over a year, during which time I went through all their 
departments, buying and booking, real estate, film statistical work, and 
worked as an assistant manager in a theater. 

Early in 1947 I became associated with my father, Albert Hanson, 
in South-Lyn Theaters. As he told you, we operate six theaters, one of 
which is closed, having an investment of a little over a million dollars. 

I buy and book film for the theaters. I am a member of the South- 
ern California Theater Owners Association, and an alternate member 
of the board of directors. 

I am also a member of the Trade Relations Committee, which ren- 
dered the Trade Relations Committee report which you have in 
evidence. 

At this time I would like to elaborate on Mr. Noone’s question 
concerning the action of the FTC in regard to our request to them. 

As my father has told you, the FTC did refer us back to the Depart- 
ment of Justice and told us that was where the agency was that should 
take care of it. However, it was the duty of the Department of Justice 
to bring this complaint to the notice of the Federal Trade Commis- 
sion, which they have never done. We have never had any action on 
that score. 

Mr. Noonz. Why do you say it was their duty ? 

Mr. Wayne Hanson. It is my understanding and I believe the de- 
erees placed it in their power to call attention to any of the dis- 
crepancies in the carrying out of the decrees, as they are finally 
entered. 

Mr. Noone. Is it your contention the decree required Antitrust to 
bring these matters to the attention of the Federal Trade Commission ? 

Mr. Wayne Hanson. Before the Paramount case decrevs we knew 
the number of pictures that would be available on a given date, be- 
cause we had definite zones and availabilities from all the companies. 

In our particular area Huntington Park was the key town. By that 
I mean Huntington Park cleared or availed 7 days after first run 
Los Angeles closing, and my theater, South-Lyn, in South Gate, 
availed 7 days after Huntington Park closing. 

In this manner we knew when a picture closed first run Los Angeles 
it would be available in South Gate in 21 days, and we could buy and 
book and advertise our programs properly. 

The sufficient number of product that we had—and I believe my 
father told you 10 years prior to 1942 there was an average of 367 
pictures a year released—gave us a selection of pictures and an oppor- 
tunity to put together the best programs available. 

When these pictures were reduced—last year, on my records it 
shows release of 250 pictures, in which I don’t include the foreign or 
the small western, low-budget pictures—it left the exhibitor in the 
position of needing virtually all the product that was released, and he 
lost his buying power as a result. 

The chaiiall prereleases that have come into vogue have also caused 
an irregular flow of product and further ceaetanl our ability to 
plan ahead. 

The pictures at that time were generally classified in brackets, and 
there were a few that were sold percentage, but we bought them on a 
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block-booking basis for a certain availability and a certain run, and 
we knew that we had the product for the year. 

In connection with block booking, Senator Gillette, I would like 
to further state concerning your question on that score, that while 
block booking had certain ills and there were certain reasons why you 
received those letters, it might be compared to a patient who is sick. 
You don’t shoot the patient to try and cure him. 

So those ills, Senator, that we feel that block booking may have 
been attended with, instead of killing block booking entirely, the ills 
that contributed to the faults of block booking could have been 
removed. 

These percentage pictures that we had were generally of two types. 
There was the straight percentage, where the film rental is determined 
by a fixed percentage of the gross less the cost of the second feature, 
and also the type wherein the film rental finds its own level de pending 
on the gross of the feature picture, less the cost of the second feature. 

This ‘second feature deduction, 1 incidentally, does not mean that the 
distributor of the percentage picture pays for the second feature that 
plays with his picture. It means that he pays in the proportion of an 
amount of the percentage volume rental he receives. For instance, if 
you pay 25 percent for the percentage picture, you deduct the costs 
of the second feature, then the distributor is oe paying 25 percent 
of the cost on the percentage picture and the exhibitor is paying the 
other 75 percent, which naturally is added to his total film cost for 
the program, which, as a rule, normally run from 25 to 50 percent, 
and using as a basis for computation the house expense of the theater 
concerned, and also include the 50 percent of the film rental for profit 
in that computation. * 

As a matter of fact, 50 percent of the film rental for profit used to 
be the basis for adjustments of the pictures for all areas on percentage. 
But after the Paramount case decrees, with the shortage of product, 
the buying of film—well, there was actually no buying in the definitive 
sense of the word. The exhibitor needed the product. He was given 
a certain price, and while there was a form of negotiation carried on he 
actually had to beg for it, to make the best price that he possibly could, 
even in the face of losses that he might sustain. 

The salesmen didn’t call. In my case, with the exception of a sales- 
man from Metro-Goldwyn-Mayer and the salesman from Universal, 
I haven’t had a salesman, a film salesman, in my office i in the last year 
anda half. They have developed the habit of staying in the office and 
waiting for the exhibitor to come down and solicit them. 

After the Paramount consent decrees, the distributors embarked on 
a policy of changing zones and availabilities without regard to the 
profits of the exhibitors, and primarily the increased film rentals that 
soe might gather. There was no prior discussion with the exhibitors 
concerning these ch: anges that they made. 

In that connection I would like to submit to the committee a memo- 
randum on At War With the Army and Born Yesterday; At War 
With the Army from Paramount, and Born Yesterday from Colum- 
bia. We bought those pictures on percentage, with the understanding 
that we were following the Compton Drive-in, which played the first 
run in Compton. There was no clearance written in our contract. 
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Here again I might point out that before the Paramount case de 
crees every distributor wrote availability and clearance in every con 
tract. After the Paramount case decrees, today, with the exception of 
Metro-Goldwyn-Mayer, no distributor writes clearances in our con 
tracts. We have to buy under the assumption that what happened 
before will happen again. 

In this case it didn’t. Previous to my buying those two pictures, 
second run, the theater playing behind the drive-in second run had 
been held back about 21 or 28 days. This allowed or had been allow 
ing both the South Gate and Arden Theaters to run the play ahead 
of the second-run Compton. 

Senator Gitietre. What did you call that, Compton ? 

Mr. Warne Hanson. Compton. Compton is a town in my area. 

Inasmuch as we had purchased both of those pictures on percentage, 
we had to play them on separate programs. You can’t play two per 
centage pictures on one program, not very well. However, without 
any notification to us, Paramount allowed the second run Compton to 
come with the At War With the Army 8 days after the drive-in run. 
Born Yesterday allowed the second run to come immediately follow- 
ing the drive-in run instead of 3 or 4 weeks that thev had previously 
made them hold back. 

Senator ScHorrpreL. Mr. Hanson, what was the date of this? | 
notice that there is no date upon the exhibit that you offered here, at 
least I haven’t noted it. What is the date of it? 

Mr. Wayne Hanson. The dates were March 25 and 28, I believe. 

Senator ScHorpreL. Those were 1953 ? 

Mr. Wayne Hanson. No, sir; I believe that it was in 1951. 

Senator Scuorprret. Oh, 1951. 

Mr. Wayne Hanson. 1951 or 1952, I don’t recall which. I can get 
that information for you. 

Senator ScHorrreL. We will incorporate it as a part of the com- 
mittee files with reference to this case at this time, until you have an 
opportunity to check that. 

(Retained in committee’s files. ) 

Mr. Wayne Hanson. In other words, the result of this whole thing 
was that the second-run Compton was allowed to open both of those 
pictures on the same program ahead of us. Born Yesterday opened 5 
days before the date of avail to the Vogue, South Gate, and At War 
With the Army actually got day and date with the latter part of our 
run. They had them right on the same program. We had to play 
them separately, and that is pretty tough competition. 

While the distributors are blithely changing these zones and without 
any discussion, they have refused to accept justifiable requests from 
us, and in this connection I would like to submit a letter written by 
Mr. Alex Harrison, who was branch manager then of Twentieth 
Century-Fox, and Mr. Aspell, who is branch manager of Metro- 
Goldwyn-Mayer. 

Senator ScHorrreL. Under what date? 

Mr. Wayne Hanson. Under date in the case of Mr. Harrison of 


February 21, 1952, and in the case of Mr. Aspell, under the date of 
September 29, 1949. 
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I might point out, and I will point out further on, the reason for 
the late date. These requests were concerning an availability in the 
town of Bellflower. Bellflower and first-run Compton had been zoned 
for a number of years 7 days after Huntington Park closing. ‘They 
played day and date. Shortly after we bought the Bellflower Theater, 
they moved that up to 7 days ahead of our Bellflower Theater. For 
this reason I wrote those letters and requested that the Bellflower 
Theater also be moved to 7 days, in order to enjoy the same privilege 
of playing day and date as theretofore. 

Mr. Harrison’s letter was an acknowledgment and refusal to move. 
Mr. Aspell’s letter of this date also is an acknowledgment and refusal 
to move the theater up. 

Mr. Noone. On what ground, Mr. Hanson? 

Mr. Wayne Hanson. Their grounds are that—— 

Senator ScHorprEL. Are they set forth in the letters? 

Mr. Wayne Hanson. The grounds are set forth in the replies to 
the letter. Our reasons for the requests are set forth in our letter. 

The Fox answer has no real grounds. It says: 

Regret to advise that a recognition of all factors prompts our reply that your 
request cannot be granted at this time. 

Senator Gittetre. Was that the reason given in both of these 
replies? No more explicit than that? 

Mr. Wayne Hanson. No, sir. In the case of Mr. Aspell this has 
been going on for a period of 2 years. This 1949 letter was our initial 
request and we have through telephone calls, subsequent letters and 
meetings, requested, continually requested, this move-up. Just 3 weeks 
ago Metro finally gave us a move-up in Bellflower. However, instead 
of the 7 days’ move-up that we requested, it was 1 day. 

Senator ScuorprrEL. We will receive those letters in evidence. 

(The material referred to follows:) 

FEBRUARY 21, 1952. 
Mr. ALEX HARRISON, 
Branch Manager, Twentieth Century-For Film Corp., 
1620 West 20th Street, Los Angeles 7, Calif. 

DeaR ALEx: This will confirm our conversation of yesterday in regard to the 
present zoning of the town of Bellflower. 

In 1926, I bought the town of Compton and both Bellflower and Compton were 
zoned off Huntington Park with day and date availability. At that time Long 
Beach followed Los Angeles 7 days. Later Long Beach was moved up to imme- 
diately following Los Angeles first run and, with the exception of a few pictures, 
this zoning was in effect for a period of approximately 26 or 27 years. 

About the time of the decree, either a short time before or after, in 1948, Long 
Beach was moved into a day and date position with Los Angeles; Compton was 
moved up to immediately following Huntington Park. Bellflower was kept back 
7 days after Huntington Park. This has had the effect of moving up Long Beach, 
which is on one side of Bellflower, and moving up Compton, which is on the 
other side and, I believe, unfairly keeping the first-run Bellflower back of both 
situations. 

We feel that this has contributed substantially to the great losses which we 
have sustained during the last 3 years in Bellffower and we, therefore, ask 
that we be given an availability immediately following Huntington Park and 
not later than 8 days after the opening date in Huntington Park. 

May I hear from you at your early convenience? 

Very truly yours, 
ALBERT HANSON. 


33617—53——-4 
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TWENTIETH CENTURY Fox FILM CorP., 
Los Angeles 7, Calif., March 11, 1952. 
Mr. ALBERT HANSON, 
South-Lyn Theaters, 
9325-87 Long Beach Boulevard, South Gate, Calif. 


Dear Mr. Hanson: Receipt of your February 21 letter is acknowledged. 

Your request that this company make its product available for exhibition in 
your theaters at Bellflower, Calif., “immediately following Huntington Park 
and not later than 8 days after the opening date at Huntington Park” has had our 
careful consideration. 

We regret to advise that a recognition of all factors prompts our reply that 
your request cannot be granted at this time. 

Very truly yours, 
ALEX HARRISON. 


SEPTEMBER 29, 1949. 


Re: Availability of town of Bellflower, also its clearance over the area of Lake- 
wood and the towns of Downey and Norwalk. 


Mr. T. J. ASPELL, 
Loew’s Inc., 1620 Cordova Street, Los Angeles 7, Calif. 


Deak Mr, AsPeLL: For many years the key point town of Huntington Park 
had 7 days’ clearance over Bellflower and Compton, Calif. Bellflower, in turn, 
had a minimum of 7 days’ clearance over Norwolk and Downey, ranging up to 
365 days, depending upon the admission charged. 

The theater in Lakewood was built approximately 314 or 4 years ago and at 
that time the town of Bellflower was given 14 days’ clearance over this situa- 
tion. We now find that the town of Bellflower has 7 days’ clearance over 
Downey and Norwalk; however there has been a provision added that product 
becomes available for exhibition not later than 14 days after the Bellflower 
availability. The theater which was built in Lakewood still has the same avail- 
ability which they had previously, namely, 14 days after Bellflower. However, 
last year, approximately August, 1948, a drive-in was erected in the city of 
Long Beach and, for some reason, was classified as being in the Huntington 
Park area. Now we find that this drive-in theater has an availability of 7 
days after the Bellflower availability. This puts us in the position where, 
unless we can play a picture on the break date, which might be Tuesday or 
Wednesday, we have to play the picture day and date with the Lakewood 
Drive-In. 

Approximately 3 years ago the town of Compton was moved up to immediately 
following Huntington Park. At that time the town of Bellflower should also 
have been moved up. We are, therefore, asking that the availability of the 
town of Bellflower be moved up to immediately following Huntington Park and 
that we be given not less than 7 days’ time in which to book the picture and 7 
days’ clearance, if we book in the first week, over both the Lakewood drive-in 
and Lakewood theater. 

We feel that we are justified in asking for your cooperation in this matter as 
we are just completing the expenditure of slightly over, or under, $200,000 in 
the remodeling of the old Bellflower theater. We have increased the seating 
capacity and feel that this is the most representative place of amusement in the 
entire area. 

Very truly yours, 


ALBERT HANSON. 
Nore.—Request denied. 


{Night letter] 


Avaust 23, 1951. 
Mr. THoMAs J. ASPELL, Jr., 


Manager, Loew’s, Inc., 
1620 Cordova Street, Los Angeles 7, Calif. 


I wish to call your attention to the unfair playing position being forced upon 
the Vogue Theater, South Gate, Calif., on Showboat. Starting with Father of the 
Bride in August, 1950, your company on its own volition moved the Vogue, South 
Gate, up to immediately following Huntington Park so that it could play day 
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and date with first-run Compton. Recently, you moved first-run Compton to 
8 days following Huntington Park availability and first-run Bell from 7 days 
after Huntington Park closing to 15 days Huntington Park availability, but did 
not change the Vogue availability to conform with our past playing position of 
day and date with first-run Compton. This places the Vogue in a position of 
having to play Showboat after all of the comparable theaters in the area and 
leaves uS without any product for the date the picture would normally become 
available. We demand that we be allowed to play Showboat day and date with 
first-run Compton as we have in the past and that your company not place undue 
hardship upon us by withholding your picture and destroying our normal flow of 
product. 


Wayne A. HANSON. 


LoEw’s Inc.,’ 
Los Angeles 7, Calif., August 27, 1951. 


Mr. WAYNE A. HANSON, 
South-Lyn Theaters, 
9325 Long Beach Blwd., Southgate, Calif. 


Dear Mr. Hanson: We acknowledge your wire of August 23 which refers 
to your Vogue Theater, Southgate, as it relates to Showboat. 
As I informed you prior to the sending of your wire, we cannot accede to your 
demands on Showboat. 
Kindest personal regards. 
Sincerely, 


Tuomas J. ASPELL, Jr., 
Resident Manager. 

Senator Giutterre. The only reply they make is, in view of all the 
facts and circumstances, they don’t feel that they can accede to it. 

Mr. Wayne Hanson. That is right. 

Senator Grtterre. Without detailing what the facts and circum- 
stances are? 

Mr. Wayne Hanson, That is correct. 

Mr. Noone. And your contention is that the two theaters are com- 
parable, similar situations. 

Mr. Warne Hanson. The two theaters are comparable, and in prior 
years, the years prior to these requests, they had always been day 
and date. 

In connection with the changing of zones and the expansion, I would 
like to submit to the committee a description of the steps taken in the 
Paramount pan of expanding zones after the Paramount case decrees, 
and a map that graphically describes that expansion. 

The Paramount plan, I submit, is representative of all plans, be- 
cause they were the leader in this expansion and since that time all the 
other exchanges have followed basically their pattern. However, 
from our original 7 zones that I mentioned in our area that were keyed 
off of Huntington Park, after the Paramount decree, Paramount al- 
lowed the 3 theaters in Huntington Park proper to bid for their 
product on first run Huntington Park. 

A short time later they allowed the first-run Compton to bid with 
the 3 theaters in Huntington Park for a first-run Huntington Park 
playing position. 

No other theater in the area at that time was allowed. They divided 
the area into four subzones which keyed off of the winner of that 
bidding. 

Their next step was to expand the entire area into 1 zone, 1 huge 
zone, instead of the 7 it had thdeh and this placed 29 theaters in the 1 


* Distributors of Metro-Goldwyn-Mayer pictures. 
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zone, and in this original expansion they were all to bid for succes 
sive ie " they went down the line. 

Since this map was drawn, however, they again a another pla: 
into effec t, and that is dividing the 1 zone into 2 zones 

Senator Scnorrret. When was that done? Can you give us an) 
reference as to date? 

Mr. Wayne Hanson. The last division of zones, to my recollection, 
was within the last 2 months. It is rather difficult to peg a certain date, 
because we are not consulted. Nobody calls us and says, “We are going 
to do this.” All of a sudden you pick up the paper and you find you 
have 2 theaters playing where 1 used to play, and you ask why, and 
they said, “Well, we changed the zone. It is now two theaters. They 

can play day and date.” 

They don’t call up and say that, “In two weeks from today we are 
going to change the zone” or “On our next picture we are going to do 
sucha thing.” They do it and you have to discover it from ads, mostly. 

Senator Grterre. That partially answers the question I was going 
to ask. This change in zones is arbitrarily done without consulta- 
tion with the exhibitors ? 

Mr. Wayne Hanson. Yes. At least they have never consulted with 
us. 

Senator Gittetre. The distributors say, “We are just changing it.” 

Mr. Wayne. Hanson. Yes, sir. 

Senator Grtetre. They zone at their own sweet will. 

Mr. Wayne. Hanson. Yes, sir. 

Senator Scuorrret. This statement will be received and the map 
will be made a part of the files of the committee at this time. I pre- 
sume that is the only copy of the map that you have. 

Mr. Mrrcnety.? Would we be able to get copies of those things? I 
don’t mean the map particularly, but what they say in these letters. 

Senator Scnorpret. Yes, I think we can make those available. I 
did not want at this instant to incorporate all of these matters in the 
record. I desired to have an opportunity for the committee and coun- 
sel to check them to see to what extent we would want to burden the 
record. Some of it may of necessity be repetitious, but you will have 
a chance to have access to it, and in all robability there may be a 
question of photostating some of this. If you wish, copies will be 
available. 

T want the record as complete as possible. Yet I didn’t want to bur- 
den the record with matters that may, as this proceeding finally closes 
be simply repetitious material. 

(Map retained in committee files, text of statement follows.) 


PREPARED STATEMENT SUBMITTED BY WAYNE HANSON, FOR THE Record, Marc 
31, 1953 


Shortly after the consent decree, Paramount instituted bidding for the first 
run Huntington Park, setting up an availability of 7 days following the closing 
of the first run in the city of Los Angeles. 

They then established larger subsequent run zones following Huntington 
Park by putting Compton and Lynwood zones in one area and asking for bidding. 
At that time they also combined the cities of Bell and South Gate in one zone 
and created bidding. 


1 Homer I. Mitchell, attorney, representing the distributors in this proceeding. 
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The first run South Gate and the first run Bell had played day and date over 
a period of 12 to 14 years without any complaint from either exhibitor and the 
consolidation of these zones was an action taken by the Paramount Distribut- 
ing Co. without complaint by any exhibitor to our best knowledge. In this plan 
Paramount kept the first run Huntington Park in a separate zone from the rest 
of the area with clearance over all subsequent runs. 

In their next plan of selling, they created one large zone including Hunting- 
ton Park. A list of the theaters in this zone is attached and included in this 
zone are theaters which are 5 and 6 miles apart. We feel that this large zone 
was created for bidding purposes only and to extract exorbitant film rental from 
exhibitors. 

In July of this year Paramount brought forth another zoning plan which is 
presently in force. In this plan they divided most of the city and county of 
Los Angeles into 7 zones, asking for bidding for first run Los Angeles on a 7 
day and date run basis. They gave these 7 runs 28 days clearance from the first 
day of the run over the next subsequent runs, 42 days clearance over the next 
runs, 56 days over the third group of theaters and 70 days over the fourth group, 
etc., thus establishing 5 or more runs on which Paramount are asking for bidding 
in each situation. This proves that the distributors are taking full advantage 
of the consent decree, which released these companies from all precedence es- 
tablished in the past and gave them a free hand. It also shows their lack of 
fitness to be entrusted with this freedom and the necessity for government 
supervision. 

We feel that every move that Paramount has made in this area has been very 
detrimental to us and has created tremendous hardship and loss of money. 
The bidding and the changing of zones are created by Paramount and other 
distributors to increase their revenue and their arbitrary attitudes have made 
it necessary for us not only to lose tremendous amounts of money but to close 
two of the theaters which we were operating. This policy enriches Paramount 
and other distributors but forces the public to either pay an increased admis- 
sion to see their pictures at an early date, or to wait an unreasonable length 
of time. The smaller, independent theater is forced back from the availability 
it used to enjoy and, with the controlled shortage of product, many times is left 
without any current product to play. It also emphasizes the dissenting opinion 
of Supreme Court Justice*Douglas on the effect of competitive bidding when 
he said that it would only insure victory for the man with the longest purse. 

After the consent decrees were entered into there was a short period of status 
quo while the distributors were testing the competitive bidding provision of 
the decrees. Upon realizing the opportunity placed in their hands through the 
legality of competitive bidding plus the “market of scarcity” due to the reduc- 
tion in the number of pictures produced, all distributors fell into line, one after 
the other, to create bidding wherever possible as they realized the tremendous 
film rentals obtainable in this manner, and they immediately started to work 
out more situations where bidding could be instituted, and also increased the 
size of the zones, claiming that theaters were competitive when they actually 
were not. It was pointed out by Justice Douglas, in his comments, that com- 
petitive bidding was unfair and that the man with the “‘long purse” was sure to 
win in the event that competitive bidding was used as a yardstick. 

We are using Paramount as an example, however, most all of the companies 
are now working toward the Paramount plan, which will be ruinous to the small 
independent theater owner. This plan fits in with the two big operating com- 
panies in this area, however, not too well because they are bidding against each 
other so their costs are out of all business reason, however, they have the money 

nd the capacity to outbid any independent and, therefore, they are better off. 

Through the enlarging of zones and the creation of bidding these theaters 
which were historically noncompetitive were thrown together into large zones 
and told that despite the fact that they had played day-and-date for years, they 
would now have to bid for product. However, the producer-distributor defend- 
ints, sensing an assurance that the Government would not reopen the Paramount 
case and knowing that the independent exhibitor could not, soon dropped all pre- 
tense and rushed headlong into a policy of changing zones and competitive bid- 
ding, which is obtaining great revenue for them, however it is bankrupting and 
forcing out of business the small exhibitor. 

In the zoning which was used by all exchanges before the decree, the Hunting- 
‘on Park area was comprised of seven zones: 
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Huntington Park area 


Huntington Park zone: 
Warner Bros. Theater 
California Theater 
Park Theater 
Lyric Theater 
Huntington Theater 

Florence Avenue zone: 
Florence Theater 
Gentry Theater 
Kinesa Theater 
Nadeau Theater 
Florencita Theater 

Bell zone: 

Aleazar Theater 
Alpha Theater 
Bell Theater 
Maywood: * 
Maywood Theater 
Bell Gardens: ’ 
Towne Theater 

Bellflower zone: 
Bellflower Theater 
Circle Theater 


Bellflower zone—Continued 
Norwalk :* 
Norwalk Theater 
Downey :? 
Meralta Theater 
Avenue Theater 
Compton zone: 
Tower Theater 
Compton Theater 
Lynwood:? 
Arden Theater 
Lynwood Theater 
Willowbrook :* 
Valuskis Theater 
South Gate zone: 
Vogue Theater 
Allen Theater 
Avon Theater 
Watts zone: 
Linda Theater 
Largo Theater 


Shortly after the decree, Paramount created bidding in the first-run Hunting- 


ton Park. 


After Paramount exchange instituted bidding in Huntington Park they com- 
bined the Bell and South Gate zones and the Compton and Lynwood zones, re- 


ducing the number of zones to five. 


They took the Florence Avenue zone out of the Huntington Park area and set 
up their availavility at 21 days after Los Angeles first run. This gave the 
Florence Avenue zone a definite advantage over the rest of the zones in this 


area. 


At the time of the combining of the Compton and Lynwood zones into one and 


the South Gate and Bell zones into one zone, Paramount advised the exhibitors 
that there would be one run sold in the Compton-Lynwood zone. They also 
advised that there would be two runs sold in the Bell-South Gate zone. Compton 
was to be allowed to avail immediately following Huntington Park and the two 
runs in the Bell-South Gate zone were to follow 7 days after the first tun in 


Huntington Park. 
The five zones were as follows: 


Huntington Park zone: 
Warner Bros. Theater 
California Theater 
Park Theater 
Lyric Theater 
Huntington Theater 

Bell-South Gate zone: 
Alcazar Theater 
Alpha Theater 
sell Theater 
Gage Drive-In Theater 

Maywood :? 
Maywood Theater 
sell Gardens :* 
Towne Theater 
South Gate:? 
Vogue Theater 
Allen Theater 
Avon Theater 
South Gate Drive-In Theater 

Bellflower zone: 
Nubel Theater 
Circle Theater 


1 Subzones 


Bellflower zone—Continued 
Norwalk :? 
Norwalk Theater 
Downey :” 
Meralta Theater 
Avenue Theater 
Compton zone: 
Tower Theater 
Compton Theater 
Compton Drive-In 
Lynwood: * 
Arden Theater 
Lynwood Theater 
Willowbrook : * 
Valuskis Theater 
Clearwater :* 
Roadium Drive-In 
Watts Zone: 
Linda Theater 
Largo Theater 
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The next change in the Paramount zoning in this area gave the Compton- 
Lynwood zone the right to bid for the first run in the Huntington Park zone. 
This was the only zone in the Huntington Park area that was given this privileze. 

On July 9, 1952, Paramount created a new zoning system which included most 
of the city of Los Angeles and Los Angeles County. They divided this area into 
7 zones and asked for competitive bids for 7 day-and-date Los Angeles first-runs. 
Through the creation of this zoning system all of the theaters, numbering 29, in 
the Huntington Park area, which had operated successfully with six main zones 
on a noncompetitive basis, were arbitrarily told that they were competitive and 
would have to bid to obtain film for exhibition purposes from Paramount. 

Currently we have been advised that Jumping Jacks is available for third- 
run bid on a 56-day availability, which means the Vogue Theater will follow 
Los Angeles’ first-run opening by 56 days. Under the old system of zoning, 
we would have had this picture approximately 21 days after the Los Angeles 
first-run closing without bidding. 

While we have moved back considerably in playing time, the terms demanded 
by Paramount are in excess of what they previously asked and this they are 
able to do because of the “market of scarcity” and the “license to steal” given all 
distributors through the decrees. 


Zoning previous to consent decree, 1948 
IN HUNTINGTON PARK AREA 


Availability, Huntington Park, including Walnut Park (first run): 
To 35-cent theaters (or higher), 7 days after Los Angeles first-run closing. 
To 30-cent theaters, 14 days after Los Angeles first-run closing. 
To 25-cent theaters, 28 days after Los Angeles first-run closing. 
To 20-cent theaters, 56 days after Los Angeles first-run closing. 
To 15-cent theaters, 91 days after Los Angeles first-run closing. 
To 10-cent theaters, 183 days after Los Angeles first-run closing. 
To 5-cent theaters, 365 days after Los Angeles first-run closing. 
Clearance, Huntington Park, including Walnut Park (subsequent run) : 
To 25-cent theaters (or higher) 42 days after Huntington Park first-run 
closing. 
To 20-cent theaters, 70 days after Huntington Park first-run closing. 
To 15-cent theaters, 119 days after Huntington Park first-run closing. 
To 10-cent theaters, 175 days after Huntington Park first-run closing. 
To 5-cent theaters, 365 days after Huntington Park first-run closing. 


IN FLORENCE AVENUE ZONE 


Availability, Florence Avenue Zone, Florence Theater, Gentry Theater, Kinema 
Theater, Nadeau Theater, Florencita Theater, (first run) : 
To 35-cent theaters (or higher), 7 days after Huntington Park first-run 
closing. 
To 30-cent theaters, 14 days after Huntington Park first-run closing. 
To 25-cent theaters, 21 days after Huntington Park, first-run closing. 
To 20-cent theaters, 42 days after Huntington Park first-run closing. 
To 15-cent theaters, 70 days after Huntington Park first-run closing. 
To 10-cent theaters, 112 days after Huntington Park first-run closing. 
To 5-cent theaters, 865 days after Huntington Park first-run closing. 
Clearance, Florence Avenue Zone, above theaters (subsequent run): 
To 30-cent theaters (or higher), 7 days after Florence Avenue Zone first- 
run closing. 
To 25-cent theaters, 14 days after Florence Avenue Zone first-run closing. 
To 20-cent theaters, 28 days after Florence Avenue Zone first-run closing. 
To 15-cent theaters, 98* days after Florence Avenue Zone first-run closing. 
To 10-cent theaters, 182 days after Florence Avenue Zone first-run closing. 
To 5-cent theaters, 365 days after Florence Avenue Zone first-run closing. 
Availability, Bell (first run) : 
To 35-cent theaters (or higher), 7 days after Huntington Park first-run 
closing. 
To 30-cent theaters, 14 days after Huntington Park first-run closing. 


? But in no event later than 126 days after Los Angeles first-run closing. 
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Availability, Bell (first run)—Continued 
To 25-cent theaters, 21 days after Huntington Park first-run closing. 
To 20-cent theaters, 42 days after Huntington Park first-run closing. 
To 15-cent theaters, 70 days after Huntington Park first-run closing. 
To 10-cent theaters, 112 days after Huntington Park first-run closing. 
To 5-cent theaters, 365 days after Huntington Park first-run closing. 
Clearance, Bell (subsequent run): 
To 25-cent theaters (or higher), 63 days after Bell first-run closing. 
To 20-cent theaters, 91 days after Bell first-run closing. 
To 15-cent theaters, 126 days after Bell first-run closing. 
To 10-cent theaters, 182 days after Bell first-run closing. 
To 5-cent theaters, 365 days after Bell first-run closing. 
Availability, Maywood : 
To 25-cent theaters (or higher), 14 days after Bell first-run closing. 
To 20-cent theaters, 21 days after Bell first-run closing. 
To 15-cent theaters, 70 days after Bell first-run closing. 
To 10-cent theaters, 112 days after Bell first-run closing. 
To 5-cent theaters, 365 days after Bell first-run closing. 
Availability, Bellflower (first run): 
To 35-cent theaters (or higher) 7 days after Huntington Park first-run clos- 
ing. 
To 30-cent theaters, 14 days after Huntington Park first-run closing. 
To 25-cent theaters, 21 days after Huntington Park first-run closing. 
To 20-cent theaters, 42 days after Huntington Park first-run closing. 
To 15-cent theaters, 70 days after Huntington Park first-run closing. 
To 10-cent theaters, 112 days after Huntington Park first-run closing. 
To 5-cent theaters, 365 days after Huntington Park first-run closing. 
Clearance, Bellflower (subsequent run) : 
To 25-cent theaters (ov higher), 63 days after Bellflower first-run closing. 
To 20-cent theaters, 91 days after Bellflower first-run closing. 
To 15-cent theaters, 126 days after Bellflower first-run closing. 
To 10-cent theaters, 182 days after Bellflower first-run closing. 
To 5-cent theaters, 365 days after Bellflower first-run closing. 
Availability, Norwalk, Downey: 
To 30-cent theaters (or higher), 7 days after Bellflower first-run closing. 
To 25-cent theaters, 14 days after Bellflower first-run closing. 
To 20-cent theaters, 42 days after Bellflower first-run closing. 
To 15-cent theaters, 70 days after Bellflower first-run closing. 
To 10-cent theaters 112 days after Bellflower first-run closing. 
To 5-cent theaters, 365 days after Bellflower first-run closing. 
Availability, Compton (first run) : 
To 35-cent theaters (or higher), 7 days after Huntington Park first-run 
closing. 
To 30-cent theaters, 14 days after Hunting Park first-run closing. 
To 25-cent theaters, 21 days after Huntington Park first-run closing. 
To 20-cent theaters, 42 days after Huntington Park first-run closing. 
To 15-cent theaters, 70 days after Huntington Park first-run closing. 
To 10-cent theaters, 112 days after Huntington Park first-run closing. 
To 5-cent theaters, 365 days after Huntington Park first-run closing. 
Clearance, Compton (subsequent run): 
To 25-cent theaters (or higher), 63 days after Compton first-run closing. 
To 20-cent theaters, 91 days after Compton first-run closing. 
To 15-cent theaters, 126 days after Compton first-run closing. 
To 10-cent theaters, 182 days after Compton first-run closing. 
To 5-cent theaters, 365 days after Compton first-run closing. 
Availability, South Gate (first run) ? 
To 30-cent theaters (or higher), 14 days after Huntington Park first-run 
closing. 
To 25-cent theaters, 21 days after Huntington Park first-run closing. 
To 20-cent theaters, 42 days after Huntington Park first-run closing. 
To 15-cent theaters, 70 days after Huntington Park first-run closing. 


?On pictures which played Warner Brothers theater first run, the first availability was 
set back to 21 days, or 7 days more than the regular availability. 
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Availability, South Gate (first run)—Continued 
To 10-cent theaters, 112 days after Huntington Park first-run closing. 
To 5-cent theaters, 365 days after Huntington Park first-run closing. 
Clearance, South Gate (subsequent run) : 
To 25 cents theaters (or higher), 63 days after South Gate first-run closing. 
To 20 cents theaters (or higher), 91 days after South Gate first-run closing. 
To 15 cents theaters (or higher), 126 days after South Gate first-run closing. 
To 10 cents theaters (or higher), 182 days after South Gate first-run closing. 
To 5 cents theaters (or higher), 365 days after South Gate first-run closing. 
Availabilities, Clearwater, Hynes, Lynwood :* 
To 25 cents theaters (or higher), 14 days after Compton first run closing. 
To 20 cents theaters (or higher), 42 days after Compton first-run closing. 
To 15 cents theaters (or higher), 91 days after Compton first-run closing. 
Willowbrook : 
To 5 cents theaters (or higher), 365 days after Compton first-run closing. 
Availability, Watts: 
To 35 cents theaters (or higher), 21 days after Huntington Park first-run 
closing. 
To 30 cents theaters (or higher), 28 days after Huntington Park first-run 
closing. 
To 25 cents theaters (or higher), 35 days after Huntington Park first-run 
closing. 
To 20 cents theaters (or higher), 63 days after Huntington Park first-run 
closing. 
To 15 cents theaters (or higher), 112 days after Huntington Park first-run 
closing. 
To 10 cents theaters (or higher), 168 days after Huntington Park first-run 
closing. 
To 5 cents theaters (or higher), 365 days after Huntington Park first-run 
closing. 


Mr. Mircneii. Do you want us to make the copies in Washington ? 
Senator Scnorrret. Might I suggest that at the conclusion of this 


hearing you confer with counsel on that, and we will try to arrive 
at a policy so that copies will be made available for the parties here, 
or an opportunity to see them. 

Mr. Mrrenewi. Thank you. 

Mr. Wayne Hanson. Senator Gillette, I would like to qualify or 
add my answer to your question. On the first expansion when this 
thing first started with Paramount, when they expanded to one big 
zone, they sent a formal letter to everybody. And when I say “no 
prior discussion,” I mean that they don’t call the exhibitors concerned 
and say that they plan to do so and so, and “What do you think of the 
idea” or “How will it affect you” or “Is there : anything adverse that 
we can remedy before we put the plan into operation?” 

When bidding started and as it has developed and as they, through 
all of these zones and all these theaters in large zones, in the bidding, 
they do send out bid letters and they do send out notification of what 
they are going to do, but they don’t discuss it with the exhibitor be- 
fore they ‘do it. 

Senator Gitterre. It is their decision. 

Mr. Warne Hanson. It is their decision, and today in our area we 
receive a bid letter on every picture and if we use—we are a split- 
week theater. We use 208 pictures a year. You are continually 
receiving bid letters and you can’t—I mean it is impossible to sit 


® With some exchanges the town of Lynwood had an additional availability of not later 
than 21 days after Huntington Park. 
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down and read all the fine print or everything that is printed on a bid 
letter. You just can’t. 

They have said, “This is our plan.” It may be incorporated in one 
of the bid letters that you receive, but it is never discussed prior to 
your receiving that letter. If you want to bid on that they are not 
concerned with how it affects you. 

Senator Scuorrren. Are the bid letters uniform in character ? 

Mr. Wayne Hanson. Just what do you mean, Senator ? 

Geneter Stemenneunc’ Will, andthe Meaielah Genin. foren ae Wench 
bid letter different? 

Mr. Warne Hanson. Well, generally they are the same. They call 
for a bid. They call for the amount of money you will bid and 
amount of playing time you will give them, the playing position that 
you desire or the playing position you are bidding for. 

Senator Gutrerre. You call it bidding. It isn’t competitive bid- 
ding, is it? They simply want you to submit a proposition to them. 

Mr. Wayne Hanson. Yes, sir. 

Senator Guerre. That you will give them so much. 

Mr. Wayne Hanson. Yes, sir. 

Senator Giterre. It isn’t a question of choosing the high bidder? 

Mr. Wayne Hanson. No, sir. I will go into that later. 

Senator Guerre. They rejected or accepted arbitrarily. 

Mr. Wayne Hanson. Yes, sir. With these changes of zones and 
availabilities, we find that it is very difficult and sometimes impossible 
to book pictures and to know what you have coming in order to 
advertise. 

In this connection I would like to submit a memorandum on our 
attempts to buy and book Greatest Show On Earth. We wanted that 
for the Lakewood Village Theater. That is a theater that we are 
operating for another corporation, or were at that time. 

In this connection I negotiated a deal with the Paramount salesman 
and subsequently gave Paramount a booking in the Lakewood Theater, 
which they accepted. 

After that the salesman called me and told me that the deal would be 
all right and that we would play it on a Wednesday-Saturday, Sep- 
tember 3d to 6th. 

Shortly after that he again called me and told me that he had a con- 
ference with the branch manager of Paramount, and the assistant 
branch manager, and that they had to have 7 days on the picture 
instead of the 4 previously agreed upon. 

I told them that I had already advertised the picture and I felt that 
I was obligated to run it, that my patrons expected to see it and there- 
fore a give them 7 days playing time instead of the 4 that he 
asked for. 

The next request that he made was that, when I called the booker to 
get a print in the Lakewood Theater, he told me that there was no 
print—I couldn’t have a print on that date. I told him that I had to 
advertise the picture and, again, that I had to run the picture because 
I had advertised it, and that even though the expense was high I had 
to have a print. I had another print, however, in another theater of 
mine and I would tag the 2 theaters—share the print between the 2 
theaters in order that I could run it as I planned. 
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Later on in the afternoon of that day, the assistant branch manager 
called me and apparently these two previous requests were made in 
order to make me mad enough to pull the picture, because the assist- 
ant branch manager finally h: id to tell me the truth. He told me that 
he had sold a previous run in the area in which the Lakewood Thea- 
ter was located, who had clearance over the Lakewood Theater, so that 
he would have to refuse to serve me the print. It was just a plain pre- 
vious sale, but they went through a very devious routine before they 
told me that I could not have the print definitely. 

All that time I am advertising the picture and my people are ex- 
pecting to see it. 

Senator GiLteTtre. In circumstances such as that you have no con- 
tract? There is no written or verbal contract ? 

Mr. Wayne Hanson. Usually today, at least in our case, many 
times you buy a picture and you play the picture and it is gone before 
the contract is signed or before it even comes into your oflice. 

Many times you will call on the telephone and contract to play a 
picture. The salesman will mail it to you. There might be a period 
of a week or a week and a half before you get the contract. We honor 
our part of the contract; if the agreement to play the picture is made 
over the telephone, we play it. There is not always a written con- 
tract, and, as I stated, the contracts don’t call for any clearance, so 
even if there is a written contract, there is no written evidence of 
clearance over another theater. 

I have contracts in my files on all the pictures, and they show they 
do not put the clearance in them. 

Mr. Noone. Isn’t clearance implied, though, when you sign a 
license agreement on one of the pictures? Isn’t it implied that you are 
being afforded proper clearance and no conflicting runs have been 
licensed ? 

Mr. Wayne Hanson. Unless it is bidding. If you just buy the 
picture, the only implication or the only reason you have to believe 
that you are going to play ahead of certain theaters is that you have 
done so in the past. 

But as I point out on my other exhibit, that does not always hold 
true. 

Senator Gitterre. You have no protection excepting good faith. 

Mr. Warne HAnson. Excepting good faith. 

Senator Giittette. If they are willing to act in good faith, all right, 
but if they are not you have no protection. You have no w ritten 
contract and no verbal contract, no specification that you ean hold 
them to. 

Mr. Wayne Hanson. In my contracts, no, sir; I have no clearance 
written in. That is with the exception of Metro-Goldwyn-Mayer. 
They are the only ones and they have not gone into such an exp: anded 
version of this thing. 

Mr. Noone. Can you write clearance into the contracts? 

Mr. Warne Hanson. As I say, in bidding—if, when you put in your 
bid you request clearance over certain theaters, yes. But again you 
come into the multiplicity of bid letters, the terrific number of changes 
in zones and av ailabilities and the large number of theaters that may 
be involved; as in our case, the one large zone with 29 theaters. 
Naturally, they are not all competitive, but it is rather difficult to 


] 
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sit down and name each one of those theaters, because you don’t knoy 
which ones are going to play prior to you or after you in many cases. 

Mr. Noonr. What was the arrangement on Greatest Show on Earth? 
Was it a flat rental or percentage? 

Mr. Wayne Hanson. The arrangement on Greatest Show on Eart! 
was 50 percent of the profits. 

Mr. Noong. And did you obtain it after competitive bidding? 

Mr. Wayne Hanson. No, sir, I didn’t. It had played many runs 
in the area ahead of us. There was nobody left to bid. 

Mr. Noone. Were all the theaters in the zone competing for that 
picture ? 

Mr. Wayne Hanson. The prior runs; yes, sir. The idea was that 
any theater in the zone should put in a bid for that picture reg ard. 
less of whether they were competitive or not. That is true on any 
picture. For instance, in these zones, as they are set up, some theaters 
are 10 miles apart and they are called competitive. 

I have a note to point out later, but I will do so right now. Many 
of the theaters in the zones had also played day and date, circuits and 
independent together. They had always played day and date. They 
had never considered themselves to be competitive, and there never had 
been any complaint until the distributors said, “You are competitive, 
you have to bid.” 

Senator ScuorpreyL. Let the record show that the exhibit which you 
offered will be received. 

( The material referred to follows :) 


MEMORANDUM FOR FILE, SEPTEMBER 9, 1952 


On August 19, 1952, I phoned Mr. Abelson, Paramount Distributing Co., with 
reference to the purchase of the Greatest Show on Earth, in the Vogue Theater, 
South Gate, and the Nubel Theater, Bellflower. 

Subsequently the contract was consummated and we dated the picture day 
and date in both theaters, Wednesday to Saturday, September 3 to 6. 

At the time the contract was consummated for the exhibition of the Greatest 
Show on Earth, in the Nubel and Vogue Theaters, Mr. Abelson asked for dates 
in the Arden Theater, Lynwood, and the Lakewood Theater, Lakewood. I told 
him that I was not sure of the value of the picture and that I would not make 
up my mind as to giving him subsequent dates until the picture opened at the 
Vogue and Nubel Theaters. 

He called me at least twice, trying to get a contract for these two runs. 
Finally I told him that “the picture has not opened in the Vogue and Nubel and 
I will call you on Thursday, September 4.” However, when I got into my 
office, Mr. Abelson had called and I answered his call and told him that we 
would take the picture in the Arden and Lakewood Theaters and gave him the 
dates of September 10 to 13. 

When I called the booker he said that Mr. Abelson had told him a couple of 
days previously that he did not expect to get the Arden and Lakewood dates 
and that they had shipped their prints to San Francisco. He said, however, 
that he could ¢lear 1 print and that he did not feel it would be too great a task 
to obtain the other 1. 

On the morning of September 5, my son, Wayne, called Gene, the Paramount 
booker, and was told that he could not get a print. Wayne suggested that 
since he had a print for 1 of the theaters, the other theater could tag with the 
1 which had the print. 

Later, Mr. Abelson called and said that Lakewood was a bidding situation 
and that, in order for them to serve a print, we would have to guarantee a 7-day 
booking. This was after a conference with Mr. Taylor, the manager, and Mr. 
Carmichael, the assistant manager. We then told Mr. Abelson this was agree- 
able with us and that we would play the picture on a 7-day basis, and presumed 
that this settled the matter. However, later in the day we received a call from 
Mr. Carmichael saying that they could not serve us under any circumstances, 
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as the Towne Theater in Long Beach had purchased this picture several weeks 
previously and that they demanded clearance over the Lakewood Theater, Lake- 
wood, therefore our date was taken out 5 days before the run was supposed 
to start and after we had advertised this picture with trailers and advance lobby 
advertising. 

This is being submitted to show the necessity for uniform zones and orderly 
distribution. 

Mr. Wayne Hanson. The next one I would like to offer is when 
we attempted to buy a picture from United Artists film exchange, 
[Isle of Desire—this memorandum is dated September 17, 1952 

After negotiating for this picture for some time a deal was finally 
made on August 21. At that time we asked the salesman to wire the 
deal into New York inasmuch as we wanted to open the picture on 
August 27 and we wanted to advertise it over the weekend. They 
did this. 

We called on August 22. There was no word from New York. 
We called again in the afternoon on August 22 and there still was no 
word, but the branch manager and the salesman said they felt the deal 
would be approved and that we should go ahead and advertise the 
picture and figure on playing it. So we did. The 22d was on a Fri- 
day and it was advertised over the weekend. 

In this connection I might point out here that in order to get your 
Sunday advertising in the Los Angeles papers, we have to have that 
advertising copy in to the newspapers on a Wednesday prior to the 
Sunday opening. That was our reason for requesting a wire and 
following it up so closely, so the advertising would be in. 

So we put it in on Monday. The 25th we called in again and still 
no word from New York. And again on the 26th, however, they said 
to us, “You are playing the picture.” This was the day before the pic- 
ture was supposed to open. We had been trying to get word for a week 
from New York. New York had the wire. 

On the afternoon of the 22d the salesman called me and said they 
had a wire, had an answer from New York and they had rejected our 
offer. It had been approved by the local manager and that the deal 
would have to be negotiated. This left us in the position of having 
the picture advertised and expecting to open it the following day, 
when we get a call in the afternoon that tells us we won’t have it 
unless we agree to their terms. 

Senator Girietter. All these contracts have to clear in New York? 

Mr. Wayne Hanson. Yes, sir. 

Senator Gitterre. You can’t deal with those local exchanges separ- 
ately and make a contract with them, without having it cleared i 
New York? 

Mr. Wayne Hanson. New York does have to clear every contract 
O. K. every contract. 

It was pointed out in the previous testimony that New York is also 
use d as a scapegoat in many instances wherein a contract is made and 

then they say, “We will have to get New York approval.” Then they 

call and say, “Well, New York Tejected it.” Possibly it wasn’t even 
sent to New York. But New York rejected it, “And we will have to 
get more money.’ 

Normally we only call once. They say, “If you need the picture, 
give us more money,” and you arrive at a price for the picture. 
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In this instance I believe that the wire went to New York and it was 
kept there and it wasn’t answered until the day before we opened the 
picture. That is an illustration of an eee to force a price, be- 
cause they figure they have got us over a barrel. 

Senator Scuorpren.. The exhibit will be received. 

(The material referred to follows :) 


MEMORANDUM FOR FILE, SEPTEMBER 17, 1952 


On August 19, 1952, I tried to contact Mr. Warner, a salesman at United Artists 
Film Exchange. I was unable to reach him on the phone on either the 19th or 
20th ; however, he did try to call me on the 19th but I was not available at th 
time he called. 

I wish to point out that Mr. Warner is very friendly toward my son and 
myself and there was no malice or disagreement in our not getting together on 
the phone. 

On Thursday, August 21, at approximately noon, I went into the United Artists 
Film Exchange and, after negotiating with Mr. Warner, we arrived at terms to 
cover the exhibition of Isle of Desire in the six theaters, which I operate. I ex- 
plained to Mr. Warner that the picture was to open on the following Wednesday, 
August 27, and play through the 30th in two of the theaters for which we had 
negotiated a deal. 

I asked whether or not the deal could be wired into New York so that I could 
advertise the picture, through trailers and newspapers, over the weekend begin 
ning August 22, as the next coming attraction. I called Mr. Warner on the phone 
and he advised that they had not received a confirmation from New York ; how- 
ever, he had discussed the deal with the local manager and that they were both 
certain the deal would be accepted. We were to pick up our advertising and 
advertising trailers so that we could advertise this picture over the weekend 
before it opened the following Wednesday. This we did. 

On Monday, August 25, I called Mr. Warner again and was advised that they 
had not received an approval from New York. On Tuesday I called again in the 
morning and was told that they still had not received an approval, however, not 
to worry about it but to go ahead and open the picture on the following day, which 
was Wednesday, August 27. 

At 1:30 in the afternoon of Tuesday, August 26, we received a call from Mr. 
Warner stating that the deal submitted had been rejected in New York and that 
it would have to be renegotiated. 

This is pointed out as an example of what is wrong with the film business. We 
were forced to advertise a picture for 5 days as the next coming attraction and 
substitute a picture, the day before the opening, on which we were unable to 
advertise at all. This, I trust, points out the need for orderly distribution and 
rules through which the exhibitor can be protected against holdups of this kind. 
The idea behind this type of trading is that the exhibitor is unable to change his 
program and, therefore, has to agree to an increased rental as he does not have 
time to obtain another picture, or possibly there is no other picture available. 


Mr. Noone. You stated, Mr. Hanson, that the New York office is 
used at a scapegoat in some of these cases, and you have indicated 
that the local exchange managers didn’t actually correspond with 
New York, that he was just delaying, trying to force your price up. 

Mr. Wayne Hanson. Yes. 

Mr. Noone. Do you have any first-hand evidence or any proof of 
that! 

Mr. Wayne Hanson. I said it was my belief that the New York 
office—and it is my belief, and as I have no definite testimony, there 
are others in the room that could probably give direct testimony on 
that point. . 

I mentioned that the percentage pictures were normally of straight 
percentage or sliding scale. In the previous testimony it was pointed 
out one distributor instituted a sliding scale and they caught the 
rising market, and it was picked up by almost every other distributor 
and returned good revenue to them. 
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However, when the business went off they abruptly departed—in 
this case Metro-Goldwyn-Mayer abruptly departed from the scale. 
They had audited our books in 1946. They brought two men from 
New York and made a complete audit of our books. We gave them 
income tax reports and these two auditors certified to the correctness 
of our figures. In fact, they said it was the best set of books they 
had seen in theaters. 

So as a result of this, we were on—this was in 1946—we were on the 
sliding scale with Metro. When the business went off Metro abruptly 
dropped the sliding scale and said they had to have 35 percent for their 
pictures. 

We played the pictures on 35 percent, a few of them. Then they 
reduced it to 30 percent on a straight percentage. 

Senator Girtterre. That is the gross? 

Mr. Wayne Hanson. Thirty percent of the gross, less the second- 
feature cost. We played a number of products on straight percentage, 
and all the time we were furnishing them with figures on the results, 
our figures on the results of the play dates. 

I might say here that we furnish any exchange the results of their 
play dates on any picture, be it flat or percentage. We have made 
a practice of it and we have offered time and time again to do this. 

For a short period Metro again allowed us to play a few pictures 
I believe there were 5 or 6—on a sliding scale. However, the sliding 
scale didn’t develop the 35 percent they claimed they had to have. 
They didn’t explain why they had to have it, but they claimed they 
had to have it, so they took us off the sliding scale and said, “You are 
back on the straight percentage again,” even in the face of the losses 
we had given them, and the fact they had audited our figures and 
knew them to be correct. 

After 2 years of this straight percentage, they finally made up a 
scale themselves and put us on that. The scale they made up bears 
no relation to our operating expense, as a normal sliding scale does. 
But, in order to get this scale, we had to give them extended playing 
time or preferred playing time on their percentage pictures. They 
still demand 35 percent on special pictures, such as Ivanhoe, which is 
going around now, without any regard to whether the exhibitor is 
going to lose money on the picture or not. It is just that they have 
got to have it. The company policy is 35 percent. 

Also included in these pictures were the prereleases which were 
mentioned earlier, and the prereleases were set up as long-run pictures 
and prestige pictures. In many instances the policy of increased 
film rentals was carried on into the lower runs all down the line. 

In this connection I wish to give to the committee a memorandum 
concerning our buying of “Greatest Show on Earth,” which was 
previously mentioned, and our request for an adjustment after playing 
the picture. 

Senator ScHorrrex. It will be received. 


MEMORANDUM RE PaRaMouNT DisrriutTine Co.’s MeTHop or SELLING 
“GREATEST SHOW ON EARTH” 


As stated in other memoranda, Paramount has included in their Huntington 
Park area 29 theaters. The following are the runs and the number of days 


Which Greatest Show on Earth has played in the area designated by Paramount 
as being competitive: 
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Theater | Date 


Warner Bros, Huntington Park --..--.-------| July 9-20, 1952. 
Lyrie, Huntington Park ; ‘ , ‘ ..| Sept. 3-9, 1952 
Aleazar, Bell a pees Sy. Aug. 20-26, 1952 
Vogue, South Gate < [ g | Sept. 3-6, 1952 
Nubel, Bellflower satan ; | Sept. 3-6, 1952 s 
Meralta, Downey — meta : Aug. 20-26, 1952... - 
Compton Drive-In, Compton -- —_ P ote | Aug. 6-16, 1952____-. 
Arden, Lynwood ..| Sept. 10-13, 1952_...-. 


Total.- 


Yesterday, September 17, I called upon Mr. George Smith, western district 
manager, of Paramount, and presented to him a profit and loss statement showing 
the results of the engagement on Greatest Show on Earth at the following 
theaters: 


Days Date Film cost Gross 


_| WTFS! Sept. 3-6, 1952 th $1, 043. 71 $2, 087. 41 
W RES;..+3- | Sept. 3-6, 1952___- 675. 24 1, 350. 47 
| Sept. 10-13, 1952__. 625. 63 1, 251. 26 


1WTFS=Wednesday, Thursday, Friday and Saturday. 


The distributor demanded, and got, 50 percent of the gross as film rental al- 
though previous to the playing of this picture in these theaters, the picture had 
played a total of 51 days in this so-called competitive area. However, I was 
forced to pay the same terms as the theater which obtained this picture first run, 
to my best knowledge. 

I presented these figures to Paramount with a request that an adjustment be 
made so that I would be able to show a profit on this picture in these theaters. 
I was told by Mr. Smith that there was an absolute order from New York that no 
adjustments could be made on Greatest Show on Earth. I then asked Mr. Smith 
whether or not the terms would be changed for two of the last theaters which are 
left in this area to play this picture, and he advised that there would not be an) 
reduction in terms. I do not believe there is any justification for selling a piece 
of merchandise at the same terms after it has been used 8, or 9, or 10 times. We 
are left in the position of either meeting the distributor’s terms and losing money 
and underwriting the results in order to give our patrons this picture, which is 
one of the biggest grossers of the last several years, or not to play the picture and 
deprive the public in this area of the right to see this attraction. 


Mr. Wayne Hanson. This picture played in—we just recently 
bought it, and to digress a moment, in the theaters Compton is the 
last run in the area; it has had 9 runs in the area. We bought it after 
the academy award, over 8 months after the opening of the first run 
in our area. 

We offered to pay them—they requested the 50 percent that they had 
been requesting all along, irrespective of the fact we were ninth run 
in the area. We offered to pay them the 50 percent, in view of the 
academy award performance, but we requested a reversion to at least 
35 percent, in the event that we lost money on the run. This they 
neglected to do. 

Now, in the exhibit I have submitted you will note we have played 
the pictures in three theaters. We have paid Paramount a consid- 
erable amount of money and lost money in each of the three engage- 
ments. 

After those three engagements we went in and had a discussion with 
Mr. George Smith, the division manager of Paramount, and requested 
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an adjustment on the picture and told them we felt, inasmuch as they 
had received this huge amount of film rental for it, that is, in propor- 
tion to our theaters, we should at least be allowed to make a profit on 
the picture. 

He flatly told us there was a national policy of no adjustment, and 
that was it. We have played the picture in all of our theaters and 
we have paid Paramount a total film rental of $2,934.70, and we have 
lost $710.78. And they still say it is a national policy; no adjustment. 

Mr. Noone. No adjustment on that particular picture 4 

Mr. Wayne Hanson. No adjustment on that particular picture. 
Now, up until Gone With the Wind—and I believe Gone With the 
Wind was the first picture they demanded percentage—up to that 
time there hadn’t been over 50 percent of the gross demanded as film 
rental for these road shows mentioned earlier. 

On Gone With the Wind they demanded 70 percent of the gross 
asa guaranty. But they helped the exhibitor this much, they in turn 
gus aranteed the exhibitor 10 percent of their gross as a profit. They 
at least guaranteed him he would make a profit on the picture. 

On the releases today they are asking 50, 60, and 70 percent—or 50 
and 60 percent. There is no guaranty of a profit. 

In the case of Metro’s Quo Vadis they asked 70 percent, but would 
not give us the 10-percent guaranty of the profit. They eventually 
let us, in the event we did not make a profit or reach the 70 percent 
figure, revert to a 50-50 basis. This was after the picture had played 
a couple of runs ahead of us. 

The distributors, as I have pointed out here, were quite disinter- 
ested in our expenses or our beake We time and again have offered to 
allow them to audit our ‘books, to determine the correctness of the 
figures. We have offered to give them any figure they care to have. 

They have refused these invitations, because if they do audit the 
books and they do certify to the correctness of the figures, as Metro did 
in 1946, they are then placed in a position of having to recognize that 
our losses we are telling them about are true. They can’t say we are 
padding the payroll or we are doing any cheating of any sort. 

I might add here that Metro since 1946 has | again been offered, 
invited to audit our books. Up to this point they haven’t accepted 
since the original audit. 

Senator GiuLerre. Have they contended at any time that your 
books did not reflect the actual conditions ? 

Mr. Wayne Hanson. Their contention is the general contention 
this this exhibitor’s figures are padded, that they are not honest. That 
isa general contention. 

However, I don’t believe it is borne out by the very fact they do 
refuse to audit the books and certify whether the figures are honest. 
lf there is one dishonest exhibitor, there is no reason to put all the 
exhibitors in the same barrel. 

Senator Guuerre. If they don’t check their books, on what basis 
do you determine the percentage, on your report, of what business 
you did? 

Mr. Wayne Hanson. Yes, sir; on the gross. As I explained, on 
the sliding scale—— 

, Senator Gitterre. They accept your report you grossed so much 
husiness ? 


a a 
83617—53——5 
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Mr. Warne Hanson. They have checkers they send around. The 
checker stands in the foyer of the theater, with a little hand clock and 
clocks each person that come in. 

Senator Guerre. In what position are they to claim you are 
padding if they had made a check on the admission 

Mr. Wayne Hanson. Their claim is in the case of sliding scale, 
where they use the operating expenses of the theater, as a basis for 
the computation of the scale, that the expenses you have used are noi 
true. 

In the case of the straight-percentage picture or a flat picture, to 
come in and say, “Here is what I have lost on this engagement.” 

They say, “You haven’t lost that much because your figures are 
not right.” 

Senator Giuterre. Mr. Hanson, regardless of what your expenses 
may have been, whether you have misstated your expenses or not, if 
they are getting a percentage of the gross, they get a percentage of 
the gross regardless of what you say your expenses are. What differ- 
ence does it make? 

Mr. Wayne Hanson. If they are getting a straight percentage, 
that is true; yes, that is true. 

Senator Giruerre. As far as I see, the only difference it would 
make would be if you were losing money, that your running expenses 
were so much, and that you had to get a profit. Then of course there 
would be the possibility of making a distorted picture out of that 
for the purpose of figuring what percentage on the gross on your own 
figure. I don’t see what possible effect there would be in having 
determined what it costs you to run the picture. 

Mr. Wayne Hanson. Well, as I say, that argument was used widely 
as an excuse for their going off the sliding scale generally. We have 
found on the straight percentage they don’t want to even inquire into 
the cost statements that you bring them. 

For instance, I would like to give to the committee as an exhibit 
our own profit and loss statements for the South Lyn Theaters, for 
all the theaters that we have, which cover the years 1943 to 1959. 
That is why the exchanges want the figures to be made up, because 
they don’t wish to be placed in a position where they get the figures 
and those figures show a loss. In the case of the last 3 years the 
South-Lyn Theaters lost a total of $146,903. This loss also includes 
the building profits and the concessions profits, all the profits that we 
have made in these theaters. And in figuring up the profits we have 
made no profit, all the profits that we have made in the form of con- 
cessions and our operations, and this also does not include any 
executive salaries whatsoever taken out of those theaters since March 
of last year. There have been no executive salaries, and we have in 
here an investment of over a million dollars. 

But the distributors won’t recognize it and they won’t take steps to 
be put in the position where they have to. 

Senator Scuorrren. That will be received. 
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Recap of combined profit-and-loss statements, South-Lyn Theaters, including 
buildings, operations, and confections, Jan. 1, 1943, to Dec. 31, 1952 


Skip-Bot 
Bldg. Cory 
(Nubel and 


( 


Allen Arder Compton 
Theater Theater Cheater al 


rT 
b tr 
hea 


1943 

1944 

1945 

1946 $18, 190. 55 

1947 23, 679. 33 

1948.... 20, 186. ¢ 

1949 

1950 : : 6 $3, 208. 72 
196).;.5-<. 2 7, —1, 907. 46 
1952 : aa 2 5 AD 4, 683. 25 
1 Arden and Lynwood Theaters opened under South-Lyn management Marct 
2 Skip-Bob Building Corp. opened Nubel and Circle Theaters under South-! 
’ Nubel Theater closed from June 5, 1949 to Oct. 13, 1949, for remodelir 

4 Lynwood Theater closed as of July 16, 1950. 

‘ Circle Theater closed as of July 23, 1950. 

6 Includes $4,600 from Fox West Coast in adjustment re divorcement 


No executive salaries taken out of these theaters since March 1952. 


Mr. Wayne Hanson. Also in that connection I would like to give 
to the committee letters which were written, 1 to Mr. Henry Herbel, 
divisidh manager, Warner Lros., on September 24, 1951; 1 written to 
Mr. George Smith on December 15, 1950; 1 written to Mr. Harry 
Cohen on August 31, 1949; and 1 written to Mr. Aspell, branch man 


ager of Metro-Goldwyn-Mayer, on March 15, 1951. 

All of these tetters are requests for an adjustment, and a written 
invitation to audit the company’s books, as I stated. 

Senator Scuorpre.. They will be received. 

(The material referred to follows:) 


SEPTEMBER 24, 1951. 
Mr. HENRY HERBEL, 
District Manager, Warner Bros. Pictures Distributing Corp., 
2025 South Vermont Avenue, Los Angeles 7, Calif. 

Dear Sir: I was very much amazed when my son, Wayne, told me that you 
had refused to sell On Moonlight Bay to the Nubel theater, Bellflower, except 
on percentage terms. 

Over a period of months we have purchased your pictures flat in this situation 
and have submitted, time upon end, profit-and-loss statements showing that the 
terms which we were paying were unwarranted and that we were sustaining 
great losses. However, you adamantly have taken the position that you were 
not interested in our expenses; that you did not care whether or not we pur 
chased your company’s pictures. In fact, at one time you made the rather blunt 
statement that you would just as soon not sell us. This, to me, seems a rather 
hard position to take with a customer who has been purchasing Warner film for 
28 years. 

In negotiating for Strangers on a Train, we were told that you wanted to use 
this picture as a check picture and demanded 30-percent terms, but in view of 
the fact that we have been unable to get adjustments on any of these check 
pictures which we have played, we counteroffered a 25-percent scale with a revi- 
sion to 20 percent against loss. This was refused by your company and at a 
later date the picture was offered to us for $250, which was an increase over 
other pietures, which possibly were better, on which we had shown losses. 

Now, it should be quite evident to you, or to any reasonable person, that it is 
just as easy to check a house at 20 percent as it is at 30 percent. With most 
major film companies, when they have percentage pictures for check purposes, 
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they adjust the flat film rentals on subsequent releases in proportion to the film 
rentals received from the percentage pictures. This you have refused to do on 
every occasion. 

You are, I am sure, conversant with the fact that there have been 6 drive-ins 
built and are now operating in the area from Huntington Park to Long Beach, 
which is approximately 12 miles and parallels all of our theaters. You should be 
getting greatly increased film rentals through these new sources as our grosses 
are less than 50 percent of the average for 1947-48. 

If there is any question as to the authenticity of the expense figures which 
I have offered you from time to time, I again make the same offer, which is that 
you may have any auditor you wish check any figure given to your exchange and 
we are perfectly willing to rest our case upon the result of said audit. 

As you know, we have closed 2 of our 7 theaters.and may have to close addi- 
tional ones; in fact all, unless we can hit upon some fair basis to purchase film. 
We want to be reasonable; however, we cannot go on paying prices for film from 
which we do not even get our expenses back. The theaters which we have closed 
are not so-called fringe theaters. One of these was built in 1933 and was never 
closed until we had to close it. The other opened in 1941 and was operated every 
day until we found it necessary to close it. 

I want this letter to be of record confirming the negotiations on these two 
pictures and all previous correspondence. 

If your firm is honestly interested in checking our grosses at the Nubel Theater, 
or any other of our theaters, and will base your future film rentals upon these 
figures, we will be more than pleased to cooperate with you and will play selected 
pictures on our 25-percent scale. 

May I hear from you at your earliest convenience? 

Very truly yours, 
ALBERT HANSON. 


DECEMBER 15, 1950. 
Mr. GrorGe A. SMITH, 


Division Manager, Paramount Film Distributing Corp., 
Los Angeles 7, Calif. 


Dear Mr. SmitH: Have tried to reach Mr. Taylor or yourself by telephone for 
an appointment a great many times but have been unable to do so. Most of the 
time we have been referred to your salesman, Mr. Stein. We have explained to 
Mr. Stein that we cannot continue to pay the prices you are demanding for your 
product. Mr. Stein’s only answer is that he cannot change the deal. 

In the past I have offered you and Mr. Taylor the right to audit our books. This 
you have refused to do for obvious reasons. I have a question to ask. Is it im- 
possible for your company to be fair and equitable to a customer who has been 
on your books for 27 years? 

Recently published statements of your company show that your earnings were 
between $6 million and $7 million. My statement at the end of this year will 
show a loss of approximately $70,000. This figure will include all profits on the 
five theater buildings which we own, the candy concessions and, in fact all income. 
I might add, at this point, that my salary is very nominal. Our books are audited 
by Thompson, Moss & Company, certified public accounts. 

I feel that the treatment we have received from your company is not only 
unbusinesslike but unconscionable. It is very easy for your salesman, or Mr. 
Taylor, to sit back and say pass the picture but, while you are saying this, you 
know that, due to the small number of pictures now being produced, a market 
of scarcity bas been created. In 1940 there were approximately 328 pictures 
made by the 8 major producers. Today these same producers are making approxi- 
mately 185. In my particular theaters we need 208 pictures a year. With this 
common knowledge and your financial strength, due to your tremendous earn- 
ings, it does not take a great man to tell a customer, either play the picture at the 
price quoted or pass it. 

Another aspect of this matter is that you are depriving the people in the area 
which we serve of seeing your pictures. I understand that a few years ago a 
Senator proposed that the picture business be made a public utility. Keeping your 
pictures from being presented in given neighborhoods may hasten this action. 

I am not asking your company to guarantee me a profit. All I want is your 
product and the product of other companies at a price which is a fair percentage 
of the gross. This is the only business I know of where the policy of a company 


shows such a lack of foresight that they are forcing their retailers, or show 
windows, out of business. 
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As you no doubt know, it has been necessary for me to close 2 of the 7 theaters 
which we operate. Is it too much to ask that a customer of 27 years have an 
appointment to discuss purchase of your product? 

Very truly yours, 
ABERT H ANSON 


Avuaust 31, 1949 
Mr. Harry COHEN, 
RKO Radio Pictures, Inc., 
1980 South Vermont Avenue, 
Los Angeles 7, Calif. 

DEAR MR. COHEN: Following are the results of the exhibition of The Big Steal 
in the Vogue Theater, South Gate: 

Feature: The Big Steal. Other: Africa Screams. Days: Friday, Saturday, 
Sunday, Monday. Date: August 19-22, 1949. Feature: $400. Other feature 
$225. Gross: $1,695.22. Loss $119.78. 

Will you kindly review the above figures and advise the amount of credit 
which is to be allowed in order to permit us to make a fair percentage of the 
film rental as profit? May we have this at your earliest convenience. 

Very truly yours, 
WAYNE A. HANSON 

Nore.—No adjustment received. 


SEPTEMBER 7, 1949 
Mr. Harry COHEN, 
RKO Radio Pictures, Inc., 
1980 South Vermont Avenue, 
Los Angeles 7, Calif. 

DeaR Mr. ConeN: Following are the profit-and-loss figures on the exhibition 
of the Big Steal in the Arden Theater, Lynwood: 

Feature: Big Steal. Other: Massacre River. Days: Sunday, Monday, Tues 
day. Date: September 46, 1949. Feature: $200. Other feature: $130 
Gross: $1,144.43. Loss: $75.57. 

Will you kindly review the above figures and advise the amount of credit which 
is to be allowed in order to permit us to make a fair percentage of the film rental 
as profit? May we have this at your earliest convenience? 

Very truly yours, 
WAYNE A. HANSON 

Nore.—No adjustment received. 


RKO Rapto Picrures, INc., 
Los Angeles 7, Calif., September 30, 1949 
Mr. WAYNE A. HANSON, 
South-Lyn Theaters, 
9325-37 Long Beach Boulevard, 
South Gate, Calif. 

DeaR Mr. Hanson: Replying to your letters of August 31 and September 7 
with reference to request for adjustment on Big Steal in the Vogue Theater, 
Southgate, and the Arden Theater, Lynwood, I am sorry to advise that your 
request has been rejected by my home office. 

Kindest regards. 

Very truly yours, 
H. C. CoHEN, 
Branch Manager. 
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JuLY 6, 1950. 
Mr. Harry COHEN, 
RKO Radio Pictures, Inc., 
1980 South Vermont Avenue, 
Los Angeles 7, Calif. 

Dear Mr. Conen: Following are the profit-and-loss figures on the exhibition of 
Wagonumaster in the Nubel Theater, Bellflower : 

Feature: Wagonumaster. Other: No Man of Her Own. Days: Sunday, Mon- 
day, Tuesday, Wednesday. Date: June 11-14, 1950. Gross: $1,066.40. Fea- 
ture: $250. Other feature: $250. Loss $633.60. 

We both know that subsequent-run theaters of this type cannot afford to pay 
anywhere near 50 percent of the gross for the total film rental. If we take into 
account the news and shorts on the program, we pay approximately 53 percent. 

These theaters should operate at a maximum of 30 percent for film rental. 

You will note that the companion feature on the program was from Para- 
mount. This exchange has agreed to adjust its film rental in relation to its 
proportionate share. 

I would appreciate you letting me know as to what adjustment we may expect 
on Wagonmaster. 

Thanking you for your cooperation in this matter, I remain, 

Very truly yours, 
WAYNE A. HANsSon, 

Notre.—No adjustment received. 


RKO RApio Picturgss, INC., 
1980 SoutH VERMONT AVENUE, 
Los Angeles 7, Calif., July 24, 1950. 
Mr. WAYNE HANSOonN, 
South-Lyn Theaters, 
9325 Long Beach Boulevard, South Gate, Calif. 

DEAR WAYNE: During Mr. Cohen’s absence on vacation we are replying to your 
letter of July 6 in which you requested a reduction on Wagonmaster at your Nubel 
Theater, Bellflower. 

We have just received advice from our home office that the producer of this 
picture will not grant any reductions on flat rental engagements. 

Sorry. 

Kindest regards. 

Very truly yours, 
RKO Rapdio PIcTuRES, INC., 
JoHN De Costa, Office Manager. 


Marcu 15, 1951. 
Re King Solomon’s Mines. 


Mr. T. J. ASPELL, Jr., 
Manager, Loew's, Inc., Los Angeles 7, Calif. 


Deak Mr. ASPELL: Following are the results of the exhibition of the above- 
mentioned picture in the following theaters: 
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You will recall that I offered $275 as a flat rental for this picture in th: 
Compton Theater. However, the offer was turned down by your company. Ai 
the time the offer was made I explained to you quite carefully that we had paid 
you the highest sum that we had paid any exchange this year for King Solomon's 
Mines in our three first-run houses in Bellflower, South Gate, and Lynwood. Ws: 
also told you that, even though this was the best attraction which we have 
played, we lost money on the combined three engagements. Due to this loss 
we felt that we were justified in asking for consideration in the two smaller 
second-run theaters. We pointed out that even though this picture was sold 
to us in the Compton Theater on the terms proposed by us we knew we would 
not make any money. However, we would have encouraged a greater attendance 
to the theater, due to the better playing time we would have given the picture 
if played on a flat rental basis. 

It is common knowledge in the theater business that theater attendance is a 
habit. If a great many people see a thoroughly enjoyable program they are 
ready to come back in the following week, or weeks, to see another program 
When they see a bad one they do not have the inclination to return. Therefore 
I feel that it behooves both the distributor and the exhibitor to give the very 
few good programs, which are available, the greatest amount of playing time. 
However, in order for the exhibitor to do this, he must have the cooperation of 
the distributor and be given fair terms. 

It is very easy for Loew’s, Inc., to sit back and say that you have to have 
30 or 35 percent for your pictures when you have a monopoly of scarcity in the 
industry. However, I am not so sure that you will be able to get up in court 
and justify asking 30 or 35 percent from an exhibitor when you know he is 
losing money, especially when you have demanded the right to audit his books 
and have done so. 

In the past two seasons we have paid your firm approximately $40,000 for 
film and during those two seasons we have lost approximately $20,000 on your 
product. Now I know the obvious and usual answer which I get is “Don’t play 
the product.” However, this answer would not be so ready on the tongues of 
yourself and your sales representatives if there were 320 or 330 pictures being 
made and released in the current year, as there were previous to 1943. 

I feel that the motion-picture industry comes very close to being a public 
utility and that neither you nor I have the right to keep your pictures from 
being presented in the various communities and it just doesn’t make sense that 
I should be required to lose money on all the pictures played when your company 
is making 3 or 4 times the profit which you made previous to the war years. I, 
therefore, respectfully request that we be allowed a fair adjustment in the film 
rentals on the five engagements of King Solomon’s Mines so that we will make 
a fair profit considering the film rentals paid. 

Very truly yours, 
ALBERT HANSON. 

Notr.—No adjustment received. 


Lowe’s Inc.,’ 
Los Angeles, Calif., March 27, 1951. 
Mr. ALBERT HANSON, 
South-Lyn Theaters, South Gate, Calif. 
Dear Mr. Hanson: This will serve to acknowledge your letter of March 15 
which refers to King Solomon’s Mines. 
This picture was licensed to you on the same terms as other theaters and our 
rental was determined by the gross of the picture. 
Kindest regards. 
Sincerely, 
Tuomas J. ASPELL, Jr., 
Resident Manager. 


Mr. Wayne Hanson. The letter to Mr. Cohen on the request for 
adjustment, we have a reply that nothing can be done. For instance, 
the reply to our letter of August 31, 1949, “I am sorry to advise that 
your request has been rejected by the home office”; purely a form of 
acknowledgment. 


1 Distributors of Metro-Goldwyn-Mayer pictures. 
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The letter to Mr. Aspell is in connection with a request for adjust 
ment on King Solomon’s Mines. We played this picture in all of our 
theaters. We paid them a total of $2,141. We lost $334 playing the 
pic ture. 

I might say here that pictures such as Greatest Show and King 
Solomon are big-box-office attractions and the theaters have a fee ling 
they just can’t afford to let them go by and get the reputation of being 
a slough house or not playing the best product. 

I wrote this letter and requested an adjustment in these film rentals, 
and received the reply that the picture was leased to us on the same 
basis as other theaters. The rental was to be determined by the gross 
of the theater. The rental never was a fixed percentage. It was deter- 
mined by the gross of the theater. 

The distributors, when they do reply, just refuse to do anything 
or show a disinterest in our books, in many cases. 

[ would like to submit to you a letter written to Mr. Byron D. 
Stoner, assistant division manager of Fox, on March 3, 1952; another 
letter to Mr. Aspell, branch manager of Metro-Goldwyn-Mayer, on 
June 6, 1951. 

In those letters we have asked for a meeting with the executives of 
the company beyond the branch-manager level, in order to sit down 
and talk over these matters and show them our figures and go over our 
problem with them. We have never asked that they guarantee us @ 
profit. All we want to do is explain our position and try to arrive 
at a film rental where we can at least anticipate a profit, and by proper 
booking and advertising, get into a position where we can come out 
on the pictures. 

Mr. Aspell acknowledged the letter. I might say that some ex- 
changes make a habit of acknowledging each letter. However, it is 
just an acknowledgement and very vague in terms. In this instance 
his acknow ledgement made a statement that upon Mr. Hickey—Mr. 
Hickey is the division manager of Metro—‘Upon Mr. Hickey’s re- 
turn we will again review the subject and as soon as possible there- 
after I will get in touch with you.” Nothing develops. 

In the case of Mr. Stoner’s letter, they have never done anything 
since June 1952, June of last year, and we still haven’t got an adjust- 
ment. This letter was written March 3, this year. 

Senator Scuorrre.. The letters will be received. 

(The letters referred to follow :) 

Marcu 3, 1953. 
Mr. Bryan D. STONER, 
Assistant Division Sales Manager, Twentieth Century Fox Film Corp., 
245 Hyde Street, San Francisco, Calif. 


Dear Buck: As you are Well aware, I have tried to make an appointment with 
you to discuss the problems of the South-Lyn Theaters since June 1952. Re- 
cently, I was 3 days trying to reach you by telephone in San Francisco; this 
I was unable to do. 

For your information I am tabulating below the film rentals which I have 
paid your company during the last 4 years and to date on 1952-53 product: 
1948-49_______ J ; L ,.. $28, 211.96 

19, 105. 51 

.. '1%,626)22 

2 OS ce SE. JS) Saar 

1952-53 gis Vc ft El 449. 52 


va 


During this period of time the grosses in these theaters have gone down about 
60 percent, and they are still falling. 
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I took myself off the payroll last March 5, and haven’t drawn one penny since 
However, I have had to put up roughly between 10 or 12 thousand dollars in 
order to keep these theaters open. 

Now I know that the producers enjoy a monopoly of scarcity, and due to the 
restriction in the production of product it is practically a necessity that all pic- 
tures be played. However, your company has seen fit to be the toughest with 
me in trying to meet my problem. It is not my fault that we had a “consent 
decree” that removed all orderly distribution from this business; again it is 
not my fault that an industry like television came in; again it is not my fault 
that six drive-ins have been built in this immediate area; again it is not my 
fault that your company has seen fit to change the availability of these theaters 
so that they are now playing behind everyone in the area. Now possibly the 
moves which you have made are to the advantage of your company. However, 
you and your company should have enough fairness to at least meet the new 
playing position of these theaters. 

I and my associates have over $1,090,000 depreciated capital invested in the 
five remaining theaters. My associates look to me to try to save this money ; 
however, frankly, I do not at this stage know how it is to be accomplished. | 
am sure that if you would give me an hour of your time we could work out some 
sort of deal, which I know would not allow me to make any money, I have no 
such hopes, however, it might keep these theaters open. 

Now, Buck, I have been a customer of Fox Film and Twentieth Century Fox 
for pretty close to 30 years; you have never had to place a c. o. d.; you have 
never had any difficulty collecting, and I feel that as goodwill and customer re- 
lation between buyer and seller I am entitled to consideration by your company 

Very truly yours, 
ALBERT HANSON. 


JUNE 6, 1951. 
Mr. T. J. ASPELL, 
Manager, Lowe’s, Inc., 
1620 Cordova Street, Los Angeles, Calif. 


Dear Mr. ASpeLL: In continuance of our efforts to get relief from your com- 
pany, we are attaching a number of schedules which I trust you will thoughtfully 
study. I am sure that your company will make an effort to cooperate with us 
after this study has been completed. 


194849: 
Film rental : 2 ev 4 
. 49 

1949-50: 
Film rental 564. 27 


Loss 544. 44 


I am also attaching a statement showing the results in our 5 theaters now 
operating, covering your 1948-49 releases. We have also showed the percentages 
of the top flat rental pictures against the average earnings of the percentage 
pictures. We are also attaching an additional schedule showing the results of 
the 1949-50 product in the same 5 theaters. Here again we are showing the 
percentage cost of the high flats against the average of the percentage pictures. 

I might point out to you that in 1948-49 we paid in excess of the average 
earnings of percentage pictures for flat rentals based upon your method of 
selling circuits and that at the end of the season I asked for an adjustment. 
This adjustment was denied forthwith without any explanation. 

On the 1949-50 statement you will note that your film rentals are higher than 
your average earnings on percentage pictures. This is contrary to all rules of 
film selling that I have come in contact with during my 30 years in this business, 
and in my estimation it does not show a fair seller and customer relationship. 
May I further point out that during the 1948-49 period we had a sliding scale 
with a 25-percent minimum. 

During that period we gave you better playing time and your resultant dollar 
earnings were greater than in 1949-50 when the sliding scale was withdrawn 
entirely and a 35-percent minimum set. Later in the season, when a complaint 
was made to your company that we were suffering great hardship, the sliding 
scale was reinstated with a 30-percent minimum, which we insisted was unfair. 
However, due to the monopoly of scarcity which exists in the motion-picture 
business, we had to accept your demand. 
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As you can see from the attached statements, there has not been any real 
reduction in film rentals in comparison to reduced grosses to help us meet the 
new competition, consisting of drive-ins and theaters, which has come into this 
area during the last 3 years, some of which play ahead of us, others day and 
date, while formerly we had clear runs in this area. However, your percentage 
terms on pictures have not been reduced, in fact they have been increased. This 
has created a situation where it is impossible for us to operate profitably. 

We feel that this has to be met realistically and now. As a customer of yours 
for the past 27 years, we believe that we have a right to ask you not to force us 
out of business. To date we have closed 2 of our 7 theaters. We are attaching 
a statement which shows the combined results of all our operations, including 
the ownership of buildings, confection profits, and operation losses. At the 
bottom there are several notations which give you further information in re 
gard to our complete picture. This statement is tied in with my income-tax 
statement for the year ending 1950 and we reiterate our offer to allow yor to 
audit our books at your convenience to verify any statement submitted to you 
during the past years, as well as the statements attached to this letter. The 
reason for this letter at this time is Mr. William IF. Rodgers’ statement in 
Variety of Wednesday, May 9, 1951. I am sure that a man of Mr. Rodgers’ 
stature in this business would not cause a statement of this kind to be published 
unless it were based upon fact and I, as an independent exhibitor, am grateful 
for his enlightened attitude. 

From the attached statements you can readily see that our need for help is 
immediate. It would do us, your customers of 27 years, no good to close up 
further theaters or definitely go broke and then have our successor obtain better 
film rentals, which is the history of this business. 

I am sure that your company is conversant with the fact that my grosses 
are reduced an average of 50 percent and that there is an absolute necessity 
for immediate reduction in film rentals in all brackets for all theaters as, at the 
present time, we do not have one theater in the black. While the Compton 
Theater is shown in the black on the statement which is attached, this is due 
to an adjustment of $4,600 received from Fox West Coast in conjunction with 
the divorcement. I believe that you have a definite interest in our theaters as 
we have been an outlet for your merchandise for over a period of 27 years 
In order to show the extent of our cooperation, I am willing to write into every 
contract that, while we are going through this cycle of bad business, we will 
pay you an average or profit above our expenses during same. We also offer 
that you may audit our books at any time showing that there are no changes in 
our bookkeeping methods or no increase in expenses which are controllable 
by us. 

May I ask that all of the above be given your earnest consideration and if there 
is any further information that you need to reach an immediate decision please 
request same. 

May I look forward to an early reply. 

Very truly yours, 
ALBERT HANSON, 


Combined net results including buildings, operations, and confections of 
South-Lyun Theatres, Dec. 81, 1950 


Operations Confections | Buildir 


Skip-Bob Building Corp., Bellflower — $38, 141. 79 
Vogue Theater, South Gate —19, 722. 46 
Allen Theater, South Gate — 13, 958. 50 
Arden Theater, Lynwood — 32, 006. 69 
Lynwood Theater, Lynwood —R, 618. 84 | 
Compton Theater, Compton —9, 248. 43 


121, 696. 71 


While the total figure is in the black, it was actually in the red, asa 
adjustment of $4,600 on settlement of the sale of shares in the West 
by the divorcement. 
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On administration my income tax shows a loss of $1,283.51. 

Salaries drawn by me were $11,206. 

Advances made by Albert Hanson and Ruth Hanson were $15,000. 

Undepreciated capital investment in all of the above cases, $1,185,480.78 book 
value. 

The only other income received by any owner or stockholder is interest on ad- 
vances made to the Skip-Bob Building Corp. This interest has to be paid as 
one of the shareholders is deceased and the trustee insists that interest be paid, 
although the other stockholders have agreed to waive same. 


1948-49—MGM percent 


| 


Hubel Vogue Arden Allen 


Days! | Percent; Days! | Percent} Days! | Pereent| Days! 


Any Number Can Play WTFS WTFS 
Barkeleys of Broadway | SMT : SMT 
Command Decision TW 7 SMTW 7 SMT 
Juli: Misbehaves T 25; SMT é SMT 
Little Women SMTW 397.87 | SMT 
Neptune’s Daughter SMT 5 SMT 
Southern Yankee SMT 361. : SMT 
rhe Stratton Story SMTW SMT 
Take Me Out To the il SMTW 5 | SMT 
Game 

Three Godfathers . SMT : 3 SMT 
Three Musketeers T SMT SMT 
Words and Musie 7 SMT 33 SMT 

Total 

A veragt percent 

Top fiat 
Top fist percentage of average 


percentage pictures played 
Letters denote d ivs of the week, 
Note.—Compton operated by Fox West Coast 
1949-50—MGM percent 
Nubel Vogue Arden 


Comp- 
ton 


Days! | Percent Days ! Percent | Days! | Percent 


On the Town 216.92 | SSMT. 251. ! SSMT. 209. 75 91.69 
Adam’s Rib 245.92 | SSMT-. 362. 7! | 168.34 98. 94 
Forsyte Woman 161. 22 102. ; 66.97 |... 
Malaya 243. 87 234. 183. 77 
Ambush 176. 96 |_- 134. 7! ‘ 105. 51 

Key to the City WTFS 280. 69 87. y .---| 159.80 

Nancy Goes to Rio WTFS 216.03 |. | 143. 7 ; 100. 90 | 

Annie Get Your Gun nao) See | 253. ; a 

Father of the Bride . 261.09 | SMT WT 354.33 | SMTW 230. 00 

Three Little Words WTFS 322.15 | TFS a 
Duchess of Idaho 307. 02 ‘ oF 173. 51 
Summer Stock ; . 58 |. 229.67 | SMT W 248. 81 


Total 2, 898.07 |...-.-.- 2, 6 1, 683. 36 | 190.63 | 160. ; 
Average percentage s 241. 50 |... 7 uJ 168. 33 80.31 | 59.! 
Top flat 250. 00 { -| 150.00 90.00 | 70. 
Top flat percentage of aver- | 
age percentage picture 


played ae T Pet | 89.1] 1121! 117.6 


1 Letters denote days of the week. 


Norte.—Percentage figure does not include Battleground, which was sold as a special attraction. 
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MetTRO-GOLDWYN-MAYER PICTURES, 
1620 Cordova Street., Los Angeles 7, Calif., June 18, 1951 
Mr. ALBERT HANSON, 
South-Lyn Theaters, 
9325-9327 Long Beach Boulevard, South Gate, Calif. 

Dear Mr. Hanson: I want to acknowledge your letter of June 6, 1951, and con- 
firm my subsequent conversation with Wayne regarding your letter. As I ex- 
plained to Wayne, we haven’t had an opportunity to thoroughly analyze the 
figures you submitted with your current letter but the situation, as it pertains 
to your various theaters has on numerous occasions, been discussed in my office 
as Well as on the occasions when you approached Mr. Hickey and Mr. Gardner. 

However, in view of this recent letter, we will again review the subject upon 
Mr. Hickey’s return to the office. As soon as possible thereafter, I will get in 
touch with you. 

Kindest personal regards. 

Sincerely, 
THomas J. ASPELL, Jr., 
Resident Manager. 

Senator Grtterre. Mr. Hanson, if the situation is as you have out 
lined here with reference to those managers and assistant managers, 
that they have no authority other than is cleared through the home 
office, what adjustment could they make? They are not in a position 
to change a contract or make an adjustment. 

Mr. Wayne Hanson. I stated earlier that, in answer to Mr. Noone’s 
question, that it was my belief that the New York office was used as a 
scapegoat. The local manager can make a deal. Normally the deal 
that he makes and the adjustment that he makes within bounds is 
approved. 

Senator Gittetre. You think he has the authority to do that?! 

Mr. Wayne Hanson. Within limits, yes. In this case that is why 
I requested the consultation and meeting with the executives above the 
branch-manager level. 

In the case of Metro there was a wire received from Mr. Rodgers, 
who at that time was the national sales manager, definitely stating that 
the branch manager had the authority to make deals. 

Senator Gitterre. Do you know whether or not the compensation 
of those men is a fixed compensation, or is it contingent on commis- 
sions on sales of films? 

Mr. Wayne Hanson. No, sir, of my own knowledge I don’t know, 
but I believe that it is a fixed salary. 

Senator Gitterre. That is all. 

Mr. Wayne Hanson. When the distributors inaugurated bidding, 
as I pointed out, they created the zones. They didn’t do it all at 
once. They approached the subject tentatively and little by little they 
increased the number of zones and increased the number of theaters 
that they said had to bid for the product. 

Directly after the Paramount case decrees it was a tentative thing, 
because they didn’t know just how far they could go, what the decrees 
had told them, and they, in the final analysis, did not realize how 
free they were of restrictions. Afterward, as they developed these 
bidding zones, they discovered that they did not have the restrictions 
for the bidding, the Department of Justice would not reopen the 
suit. They knew that the exhibitor could not reopen the suit, and 
they were free to do whatever they wished. 
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After they fully reached their conclusion, they have worked out 
these terrific areas that had 29 to 31—in the first Fox plan they had 
31 theaters in the area, and all those theaters were supposed to bid 
for runs, even though many of them had been noncompetitive and 
had played day and date, as I mentioned before. 

The only reason that I can see for this tremendous expansion was to 
increase film rental, and force the theater into bidding and to increase 
its price. The reason that I say this is that the bidding i is under set- 
tled rules, and it was not used by the distributor in the spirit of the 
decree. It was not used to help the independent exhibitor. It was used 
to extort more film rental. 

When these bid letters go out, the exhibitors in the area that wish 
to fill them in with the bid, the terms that they offer, the playing 
time, and so on and so forth, and send them back to the exchange. 
Then many times the exchange rejects all the bids. They say you have 
to bid for the picture, so you bid, and then they reject them all. 

Then they start what they call the process of renegotiation. In this 
renegotiation they wire all of the parties to the bidding, the salesman 
does, and he says all the bids have been rejected, so we will have to 
renegotiate, competitive renegotiations. 

Now, if you will up your bid a little, if you will raise your bid a 
little bit, maybe you will get the picture. He never says you will get 
the picture. He says you may get the picture, because once a party at- 
tempts to bid, in order to meet his competitors and possibly he wants a 
particular time which he must have, then he thinks I am going to raise 
my bid and maybe I’m going to get the picture. 

“‘W ell, as the result of this shortage of product and the fact that 
there is not enough product for you to play, he has no selectivity, 
and he has to operate, many times he does raise his original bid. 
Maybe he will raise it 2 or 3 times. He doesn’t do it under good 
business judgment. He does it because he has to to get a picture and 
to keep his theater open, and maybe that is the only picture he has 
then on a double bill, maybe it is 1 or 2 pictures that he has avail- 
able. I have been in that position myself. 

So that is really the thing, the need for the product, coupled with 
use of bidding, that is the vicious combination. There is no way of 
beating it. 

Mr. Noone. On this matter of competitive bidding, can you be more 
specific on just how this has affected your theaters, Mr. Hanson? For 
example, in how many situations are you being requested to bid? 

Mr. Wayne Hanson. With some exchanges, as I say, these bid let- 
ters come out as a matter of form. If you are in the area you auto- 
matically are bidding on every picture. 

Mr. Noone. On every picture? 

Mr. Wayne Hanson. On every picture. 


Mr. Noone. Do pictures go out that are not on the basis of competi- 
tive bidding? 
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Mr. Wayne Hanson. No; I say not with the exception of Metro 
in my area and RKO. Tam ’ supposed to bid on every picture, unless 
I go back to the position of late run. 

“Mr. Noone. How late? 

Mr. Wayne Hanson. You see, formerly under the old zoning clear- 
ance, as | mentioned, Vogue Theater availed 21 days after downtown 
Los Angeles. 

Mr. Noone. What is that, second run? 

Mr. Wayne Hanson. That is first run, first run in my zone. To- 
day, in order to compete or in order to play 21 days after downtown 
Los Angeles, I have to bid, and the distributor says many times when 
[—in this w ay they force those theaters to pay into earlier availabil- 
ities. ‘They charge them so much money. They charge them as much 
money if they were playing 35 days as they do when they are playing 
28 or 21. 

So you make your bid on 21 days. Well, on that day they say you 
didn’t bid on it, and they will say you didn’ t bid for the picture. The 
Huntington Park theaters, which are sizable theaters, with a great 
investment, and they have probably 1,200 seats or a thousand seats 
more than I do in my Vogue Theater. I have drive-ins. The fact 
that they give you the right to bid is an empty right. I can’t bid 
against those theaters. 

Our position has never been that they should not sell those theaters. 
I am speaking for myself now, for the South-Lyn theaters in our area. 
Our position with the distributor is that if they have these prior runs 
that they can sell for more money than they can us, that is good busi- 
ness, but if they sell those prior runs, then they should take our losses 
and take the fact that we are playing a later run than we formerly bid 
and to consider that and adjust our film rentals to the point where we 
can afford to run an old run. 

Fox, Twentieth Century-Fox are still trying to charge me the same 
amount of money that I paid in the Vogue Theater prior to the ex- 
change zones that they put into effect. At that time I was playing 7 
days after Huntington Park. Now I may be playing 3 weeks after 
Huntington Park : and they still want the same money. 

Mr. Noonx. The same percentage ¢ 

Mr. Wayne Hanson. ‘The same flat and the same percentage. 

Mr. Noonr. Do you have any idea how the introduction of com- 
petitive bidding has affected your film rentals? I gather that it has 
increased them, but do you know how much? 

Mr. Wayne Hanson. The introduction of competitive bidding, 
where you have bidding, has been, as I stated before, with all exhibi- 
tors to raise the film rental. ‘The reason is because you have two people 
bidding, they both need pictures, and sometimes you bid beyond the 
bounds of good business judgment. 

In this connection I would like to submit—I planned to submit it 
at a later date but I would like to put it in now, because it shows some- 
thing of what you have stated. It is a comparison in our theaters of 
percentage film cost to gross between the years 1948 and 1952. It 
shows that during this period, while our gross was going down by 50 
percent, the cost per film went up 6 percent in relation to the gross. 

We were paying in 1948 a total program cost for all film and other 
programs of 29.03 percent of the gross. 
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In 1952, with our approximately 50-percent decrease, we paid a total 
program cost of 34.94 percent. 

Now, it is true that in some instances we did receive reductions in 
the amount of film rental charged, but the reductions have lagged so 
far behind the reduction in gross that they are meaningless per film in 
relation to our gross. 

Senator ScHorprer. It will be received. 

(The material referred to follows :) 


EXHIBIT M 


South-Lyn theaters, percentage of film cost to gross, 1948-52 


Film Other program 


Gross } 
. Percent to nace Percent to 
Cost | gross | Cost |“ ‘gross 
ap | 
1948 ‘ g ee $529, 584.95 | $152,790.17 | 28. 85 $989. 52 0. 18 
1952__. * waves be de 287, 297. 68 | 90, 476. 02 | 31. 49 | 9, 930. 66 3. 45 
| 


Nore.—The above figures are taken on a yearly basis for the Allen, Arden, Nubel, and Vogue theaters, 
as they are the only ones which are still open that were open in 1948. 

In 1948 our total program cost, consisting of film and other program, was 29.03 percent of gross. You 
will note that in 1952, with approximately 50 percent of gross which we obtained in 1948, our total program 
cost was 34.94 percent of the gross, in other words an inerease of nearly 6 percent in cost. If our film and pro- 
gram cost in 1952 were on a basis, 6 percent less than in 1948, it would be more nearly equitable. However, 
we would still be showing a loss in 1952, 


Mr. Wayne Hanson. As I stated, these changing zones and avail- 
abilities, you never know just where you are going any one day, 
whether you are going to have a show and when you are not, and it is 
hard to advertise a picture on some one day because you can’t be cer- 


tain. 

In this connection also in connection with your statement, Sena- 
tor, on the New York office, I would like to submit a series of letters, 
the first letter December 2, 1949, concerning our attempt to bid a 
picture in the future from RKO, in advance. That picture was She 
Wore A Yellow Ribbon. 

We negotiated for the picture in plenty of time before our exhibi- 
tion date, and from them I was told 1t was on a percentage. They told 
us it was on a sliding scale. They told us that for the first play, 
if it was on a previous picture like some producers, it was 38 percent 
straight on the previous picture and we had given them Sunday to 
Tuesday. 

We negotiated for the opening, pointing out the fact that we had 
lost money on the previous picture and we had never received an 
adjustment, and that we just couldn’t afford to do business that way. 

In the meantime they further declined that, and we finally had to 
take the picture at their terms, 35 percent and Sunday to Tuesday. 
The deal was wired in to New York to the booking department of 
RKO, the exhibition date being November 27 to 29. This deal, as I 
say, was wired in the previous week, and the booking accepted. 

We advertised the picture and assumed we were going to play it. 
On the afternoon of November 25, which would be the day before or 
the Friday before the play date, late in the afternoon after the book- 
ing office had closed, the booking offices in the exchange are open 
from 10 in the morning until 4 in the afternoon, late in the afternoon 
I received a call from the branch manager requesting me to call him. 
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I called him but he had gone home, and I finally got hold of the 
sales manager, and he told me that New York had rejected the deal, 
that they insisted on 7 days playing time. Now, the playing time 
had already been agreed upon, and they insisted on 7 days. I had 
advertised to play the picture on Sunday the 27th. On Friday after- 
noon after all the exchanges were closed, and they are closed over the 
weekend, incidentally, and there was no chance to substitute another 
picture, New York wires back, after having had the deal for a week, 
and says that I have to give them 7 days. ‘There was nothing I could 
do but give them 7 days, so I told them that I would give them 7 days 
and played the picture. 

After a Sunday, Monday, Tuesday play date I had lost $82.17 and 
paid RKO $412.91. The gross of the picture was dropping, so all I 
could do was lose more. I therefore took the picture off on Tuesday. 

Now, it might be mentioned here that it is normal procedure in 
this business that if you contract to play a percentage picture and 
it doesn’t perform, that it is taken off. Therefore I took the picture 
off. 

The next week I received a letter from the office manager and an 
arbitrary billing for the 4 days that the picture didn’t play, an addi- 
tional billing beyond the film rental I had given them for the 4 days 
the picture didn’t play in the theater. However, after some corre- 
spondence and a letter to the division manager of RKO, the matter 
was dropped—we thought. 

Senator Gruietre. How could they bill you on a percentage basis 
when you hadn’t played the picture? 

Mr. Wayne Hanson. Well, I played the picture Sunday-Tuesday 
and didn’t play it for the full 7 days. 

Senator Guerre. But they billed you for the days you didn’t show 
it? 

Mr. Warne Hanson. Yes. 

Senator Grttetre. How could they bill you if there were no re- 
ceipts ¢ 

Mr. Wayne Hanson. Here is the way it was billed: “We are billing 
you arbitrarily at 75 percent of Tuesday’s gross for Wednesday, 75 
percent of Wednesday’s gross for Thursday, 75 percent of Thursday’s 
gross for Friday, and 11% times Friday’s gross for Saturday.” 

Senator Gmuterre. They just picked that out of the air. 

Mr. Warne Hanson. It was a formula they made up and assessed 
us that amount. 

About a month later I bought another picture from RKO, which 
was made by another producer. It had no connection with the pro- 
ducer of the other picture. I made the deal and booked the picture. 
The booking was accepted and it was booked to open on December 21. 

On the morning of December 21 my film delivery man called me 
and said that RKO would not give him the film unless he paid the 
amount of money they had arbitrarily assessed me on the unplayed 
portion of She Wore a Yellow Ribbon. ; 

Senator Guerre. Are those letters incorporated in the ones before 
you ¢ 

Mr. Wayne Hanson. Yes, sir. 

Senator Scnorrre.. They will be received. 
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RKO Rapto PicrurEs, INC., 
Los ANGELES EXCHANGE, 
Los Angeles, Calif., December 2, 1949. 
Re Vogue Theater, South Gate, Calif. 
Mr. WAYNE HANSON, 
South-Lyn Theaters, 9325 Long Beach Boulevard, 
South Gate, Calif. 

Dear WAYNE: She Wore a Yellow Ribbon was sold for the Vogue Theater, 
South Gate, for 7 days at 35 percent of the gross less double bill. The picture 
was booked and confirmed to play November 27—December 3. You opened the 
picture Sunday, November 27 and then, for reasons best known to yourself, 
violated your contract by pulling it after 3 days. 

In accordance with the terms of the contract which you signed we are billing 
you arbitrarily at 75 percent of Tuesday’s gross for Wednesday; 75 percent of 
Wednesday’s gross for Thursday; 75 percent of Thursday’s gross for Friday, and 
11% times Friday’s gross for Saturday. Of course, the terms apply to the entire 
gross, which is as follows: 

Sunday, November 27, played, $863.21. 
Monday, November 28, played, $165.24. 
Tuesday, November 29, played, $223.79. 
Wednesday, November 30, not played, $167.84 
Thursday, December 1, not played, $125.88. 
Friday, December 2, not played, $94.41. 
Saturday, December 3, not played, $141.62. 
Total, $1,781.99. 

This total, less $72.50 double bill, leaves $1,709.49. Applying 35 percent to that 
figure our share on this engagement totals $593.32. 

You told me over the phone that you would not pay for the unplayed days. 
However, in accordance with the terms of our contract I have no alternative 
but to bill you for same and demand payment forthwith. We would appreciate 
your check to cover so that we may clear our records on this unpleasant matter. 

Thanks for giving the above your personal attention. 

Kind regards. 

Very truly yours, 
RKO Rapro Pictures, INc., 
JOHN DE COSTA, 


DEcEMBER 6, 1949 
Mr. Joun Dr Costa, 
RKO Radio Pictures, Inc., 1980 South Vermont Avenue, 
Los Angeles 7, Calif. 

Dear JOHN: Re your letter of December 2, concerning She Wore a Yellow Rib- 
bon in the Vogue Theatre, South Gate, the following is the result of that play 
date: 

Feature: Yellow Ribbon. Other: Sts. of San Francisco Days: SMT Date: 
11/27-29/49. Feature: 412.91 Other Feature: 72.50 Gross: 1252.24 Loss: 38.17 

I started negotiating a deal on this picture with Eddie Ashkins approximately 
November 8, 1949. At that time he quoted the picture the same as Fort Apache. I 
offered him a flat deal at less than Fort Apache film rental, inasmuch as Fort 
Apache was not a successful engagement. 

Subsequently, I had another conversation with Eddie Ashkins, and a meeting 
with Mr. Cohen. At both of these times Mr. Ashkins and Mr. Cohen insisted 
that the Fort Apache deal was the only one that they could get through. 

I pointed out that the business in our area was off approximately 40 percent 
and we could not play Yellow Ribbon at 35 cents for a Sunday-Tuesday and 
show a profit. 

My father and I called upon Mr. Cohen and Mr. Ashkins and offered them a 
conversion deal on the basis of the film rental paid for Fort Apache. I was sub 
sequently notified by Mr. Cohen, that the New York office insisted on the same 
deal as Fort Apache. Following this conversation, I called Eddie Ashkins and 
told him that we would play the picture on the same terms as Fort Apache. This 
deal was wired to New York a week before the opening date in the Vogue Theatre, 
and I booked Yellow Ribbon Sunday through Tuesday, November 27-29. 

Last Friday afternoon, November 25, I received a request to call Mr. Cohen. I 
returned his call and he was gone for the day, however, I talked to Jack Osserman. 
He told me that New York now insisted on a 7-day contract. You can appreciate 
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the position this left me in. New York, after having had the deal for a week, 
waits until the exchanges are closed on Friday and then notifies us that we can- 
not have the picture, which is advertised for the following Sunday opening, 
unless I sign at their terms. For your further information we must have our 
Sunday advertising copy in not later than the previous Wednesday morning. 

It is a general practice in the industry, that when a percentage picture does 
not justify greater playing time it comes off. I believe you can find many in- 
stances within your own exchange to back up this statement. I am sorry this 
picture did not warrant holding for the extended playing time. If any picture 
justifies holding we would most certainly do so as there are not enough pictures 
today that the exhibitor can break even on, let alone make money. However, 
I know that RKO, being a large and honest film company, will give full considera- 
tion to the above figures and work out an adjustment whereby we can at least 
break even. 

Thanking you for your attention in this matter, I am, 

Very truly yours, 
WayYNeE A. HANSON. 
Nore.—No adjustment received 


RKO Rapro Pictures, INc., 
Los Angeles, Calif., December 7, 1949. 
Re Vogue Theatre, South Gate, Calif. 
Mr. WAYNE HANSON, 
South-Lyn Theatres, South Gate, Calif. 


DeaR WAYNE: This is a follow-up to my letter of December 2 regarding the 
billing arbitrarily of 4 days short of contract terms for She Wore a Yellow Rib- 
bon in your Vogue Theatre, South Gate. 

A mistake was made in the method in which we billed the arbitrary days. Ac- 
cording to contract terms we are to take 75 percent of the last day’s gross for 
Wednesday, Thursday, and Friday, and 114 times the last day’s gross for Satur- 
day. Therefore, I am listing below a new breakdown of the entire matter: 
Sunday, November 27, played $863. 21 
Monday, November 28, played__ AL bre see eed 165, 24 


Tuesday, November 29, played 223. 79 
Wednesday, November 30, not played 167. 84 
Thursday, December 1, not played eo = 167. 84 
Friday, December 2, not played 167. 84 
Saturday, December 3, not played 335. 69 


ove). 


2,091. 45 
This total, less $72.50 double bill, leaves $2,018.95. Applying 35 percent to that 
figure our share on this engagement totals $706.63. 
We would appreciate your check to cover by return mail so that we may clear 
our records in this matter. 
Kind regards. 
Very truly yours, 
RKO Rapro Pictures, INc., 
JOHN De Costa, Office Manager. 


RKO Rapro Pictures, INc., 
RKO Building, Radio City, 
New York 20, N. Y. 


December 9, 1949. 
Mr. W. A. HANSON, 


South-Lyn Theatres, 
9325 Long Beach Boulevard, South Gate, Calif. 

Dear Str: We have been informed by our Los Angeles office that you exhibited 
She Wore a Yellow Ribbon in your Vogue Theatre, South Gate, Calif., on a 
Sunday, Monday, and Tuesday, but that you failed to exhibit the picture on 
Wednesday, Thursday, Friday, and Saturday. 

Your license agreement with us provides for the exhibition of this picture for 
7 consecutive days. We have also been informed by our Los Angeles office that 
they have billed you in accordance with clause 17 of your license agreement 
for the days for which you failed to exhibit this picture and that you hav® failed 
to make payment of the amount that was billed to you. 
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This is a material breach of the terms of your license agreement and we must 
insist that you get in touch with our Los Angeles office and make payment for 
the rental billed to you without further delay. 

We are sending a copy of this letter to our Los Angeles office and have asked 
them to advise us within the next 7 days whether you have made payment as 
requested. 

Yours very truly, 
RKO Rapbio Picrurgs, Ine. 
C. J. McGuire. 

DECEMBER 14, 1949. 
RKO Rapio Pictures, INc., 
1270 Avenue of the Americas, 
Rockefeller Center, New York 20, N. ¥. 

(Attention Mr. E. J. McGuire, law department.) 

GENTLEMEN: Replying to your letter of December 9, 1949, attached please 
find copy of our letter of December 6, 1949, to your Los Angeles office. 

Very truly yours, 
WAYNE A. HANSON 


[Straight wire] 
DECEMBER 21, 1949. 
Mr. Harry CoHEN, 
Manager, RKO Radio Pictures, Inc., 
1980 South Vermont Avenue, Los Angeles: 

You have agreed to license to us They Live by Night for exhibition in the 
Vogue Theater, South Gate, Calif., and your company accepted exhibition dates 
of December 21 through December 24, inclusive. In accordance with such agree- 
ment another print of the picture has been delivered to the Nubel Theater, Bell- 
flower, Calif. However, we have been advised by your Mr. Harry Cohen, by 
telephone, that a print of the picture would not be delivered to the Vogue Theater, 
South Gate, Calif., until a settlement has been made on Yellow Ribbon. We had 
entered into separate agreements for each picture and definitely feel that the 
delivery of They Live by Night should not be contingent upon any settlement on 
Yellow Ribbon. This is to notify you that if delivery of They Live by Night is 
not made by your company to the Vogue Theater, South Gate, by 5 p. m. today, 
December 21, we will consider we have no obligation under our agreement cover 
ing this picture. 

SouTH-LYN THEATERS, 
By ALBERT HANSON. 


JANUARY 5, 1950. 
Mr. J. H. MacInryrze, 
District Manager, RKO Radio Pictures, Inc., 
1980 S. Vermont Ave., Los Angeles 7, Calif. 

Dear Mr. MacIntyre: It is my desire to bring to your attention the facts 
concerning a dispute between the Vogue Theater, South Gate, and your company. 
This dispute centers on the engagement of She Wore a Yellow Ribbon in the 
Vogue Theater. Enclosed you will find copy of a letter I sent to your Mr. John 
De Costa in reply to the previous communication from him. Also enclosed you 
will find copy of the wire sent to your Mr. Cohen by Albert Hanson, which con- 
cerns the aftermath of our engagement of Yellow Ribbon. 

After this altercation had been started my father made a deal with your Mr. 
Ashkins on They Live by Night. The deal was submitted to New York and 
Mr. Ashkins telephoned me that it had been approved. I booked the picture 
in the Vogue Theater to open on December 21, 1949. Nothing more was heard 
until my film delivery man called me on the morning of December 21, and said 
that RKO would not release the film to him. I called your exchange and en- 
deavored to find out why. I finally contacted Mr. Cohen and he told me that 
our credit with RKO was no longer good and that he would send the film on a 
c. o. d. for the arbitrary film rental he claimed was due on the unplayed 4 days 
of Yellow Ribbon. After much discussion during which I pointed out that the 
two pictures were even from different companies, I offered to pay a c. o. d. 
on the film rental of They Live by Night. This was refused by Mr. Cohen and 
there the matter stood. As a result of this conversation I contracted for a pic- 
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ture from another company to play in place of They Live by Night. About 3 
hours after my conversation with Mr. Cohen, your Mr. John De Costa called 
me and told me that RKO would release They Live by Night to the Vogue 
Theater. Therefore, as a result of Mr. Cohen’s arbitrary action, I not only spent 
a few hectic hours but incurred the additional liability of an unliquidated con- 
tract with another company. 

I call these matters to your attention because it has become increasingly dif- 
ficult to make film deals with RKO. At this point it is virtually impossible. 
Business is bad enough, and poor exhibitor-distributor relations merely aggra- 
vate the situation. Over a period of years South-Lyn Treaters have tried to deal 
fairly with all distributors and play all products for we feel that the industry 
can be healthy only through such mutual cooperation. It is our desire 
to continue such a policy but we cannot walk through a blank wall. For this 
reason, and in order to pursue a progressive policy, | would appreciate it if you 
would give this matter your attention. 

Very truly yours, 
Wayne A. Hanson, 

Mr. Wayne Hanson. And they would not deliver the film. They 
had not notified me. They couldn’t have thought it up in 5 minutes. 
They knew. They waited until the morning of the day I was sup- 
posed to open the picture and without even notifying me just refused 
to deliver the film. 

In that way they were trying to force as the last resort my paying 
the arbitrary amount they had assessed against me. 

After a wire to them pointing out that the consent decree in the 
Paramount case had made mention of tying pictures together—these 
two pictures were bought on separate contracts and were made by 
separate producers—they finally agreed to deliver the film, and I paid 
for it c. o. d. to get it out to the theater in time to open that night. 
But that is an example of the arbitrary position that the distributors 
take and the defenseless position the exhibitor finds himself in. 

In relation to your question, Senator Schoeppel, on the 20 percent 
tax and the elimination of that 20 percent tax—and this is also tied 
in with foreign films which Eric Johnston mentioned—the 20 percent 
tax would help the exhibitor if the distributor didn’t walk in and 
pick up the difference that was left, which I believe they will. 

In the matter of foreign revenue there is an amount of money that 
comes in and the amount of money that is left here in this market, 
in this country—there is this aspect: The foreign market and televi- 
sion is another competitive medium. Maybe it has cut down the gross 
that is left to us, to the exhibitor, but our point is that we feel the 
distributor should reduce his demand of the gross that is left. That 
should be shared equitably. Maybe we are cut down but that doesn’t 
mean that the exhibitor has to take the entire cut. The way it is 
worked now the exhibitor—the distributors have suffered a net. loss 
of $1 million during the past 10-year period while the exhibitors have 
suffered a loss of from 50 to 60 percent. of their gross and we are con- 
tinuing to show the tremendous losses in our theaters. 

The distributors’ profits have only decreased that little, because he 
has lived off of the fat of the exhibitor. We have been paying and 
taking our losses in order to keep their net up and we are in no posi- 
tion to combat that. 

Senator Gruterre. In figuring your percentage, Mr. Hanson, it is 
figured after the 20 percent Federal tax is deducted? In figuring 
the gross? 
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Mr. Wayne Hanson. Yes, in figuring your percentage, on a per- 
centage picture, you take the net admissions to the theater. Also 
after all of this trying to get a picture and you go through the begging 
and the wheedling and the agony of trying to make a deal on these 
pictures, then the distributors m: ny times will say, “Well, we have 
no print.” 

You have spent days trying to make a deal on a picture and then he 
says, “We have no print for the day on which it is available,” and now 
again that is true because of the shortage of product that you may 
need. That is the reason I went through | all that. That is the reason 
we take the beating we have to take to get the picture the day it was 
available, so there is only one thing that we can do. We have to tag 
the picture—bicycling, as it is known in the East—and that is sharing 
one print between two theaters. 

Now, to do that you hire a man to run the picture back and forth. 
The two theaters coordinate their schedules and you hire a man to 
run the picture back and forth between the two theaters. 

In addition to the difficulty of the operation that is entailed, it 
costs in our area $9 an evening and $18 per day for a full day 's tagging. 
Today the exhibitor has to pay that in addition to the film rental 
that he finally agreed upon. 

And I have had tags that run as much as $80 for a program. So 
I am not buying a picture for $150. I am paying $230 for it. 

Now, the distributor claims that the exhibitor has brought this 
condition on himself because he has moved up his availability. Every- 
body wants to play on an earlier availability and therefore you have 
too many theaters on the same availability. However the demand 
made upon the exhibitor, regardless of whether he plays early or 
late, has forced him to move up to the earlier availability. 

If he had a lesser film rental and his playing position was taken 
into account, possibly he would be satisfied w ith a later playing posi- 
tion. But it is also significant that at the times they were forcing 
these theaters to try for earlier availabilities they were cutting down 
the number of prints that they were allowing the exchanges to use, 
to service the theaters. 

Senator ScnorrreL, Of course it is possible to limit the number of 
productions and then to limit the number of prints and that practi- 
cally forces a terrific beating if you had your investment in theaters 
all over the country in order to keep your business alive and recoup. 

Mr. Wayne Hanson. That is true, sir. The shortage of prints is 
used. I have had distributors tell me, “We can’t service your theater. 
Why should I sell this little theater of yours for $50 or $100 or $125 
when I can use that print in the theater that will give me $250¢” 

Now, when he says that he says, “If you want to have these prints 
and if you don’t want me to just shove you away back, you are going 
to have to increase your film rental.” 

Mr. Noone. Can you give us a concrete example of where that 
occurred ¢ 

Mr. Wayne Hanson. Mr. Henry Herbel, division manager of War- 
ner Bros., told me that. 

Mr. Noonr. When and under what circumstances? What picture 
was involved ? 
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Mr. Wayne Hanson. Oh, I don’t recall the exact picture that was 
involved. It was during the—Warner Bros’ salesmen have also told 
me that. You get those replies so often in almost every attempt to 
purchase a picture, that unless you write the note down it would be 
almost impossible to peg the particular picture. 

Senator ScuorrreL. Do you find there is a legitimate reason for 
a delay in these prints? It would seem to me there would be if you 
advanced the dates of showing, because there would be an increased 
demand. 

Mr. Wayne Hanson. Well, the only reason I can think of offhand 
for decreasing the number of prints, it was first started in order to 
cut down the expense. I say that because I have just discovered some- 
thing here in the last 3 days that I didn’t know, and that existed for 
the last 2 or 3 years. 

The exchange men have been telling me that they paid $800 for 
a technicolor print and they couldn’t ‘afford to order out any more 
prints to fill these dates, and that they would have to cut down the 
number of prints, and if the theater couldn't get in on a print, then 
he was just going to have to move back where he could get in on a 
print. 

I have since discovered in testimony in a previous case that it is 
actually $450 that they pay for technicolor prints and $150 for a black 
and white. But in our discussions it was always $800 that they used 
as a figure in talking to me. To me it is not good business to cut down 
the number of prints because it hurts me. The exchange saves the 
money on the print but I have to make it up out of my losses. 

The things that I have told you have happened to me. They are 
basic and they probably can be multiplied many times, as many times 
as there are exhibitors, but they are things that I have run into in 
my area, and they do demonstrate the position of a virtual monopoly 
that the producer-distributors have, and the exhibitors just can’t 
protect themselves. He has got to have the product. The distributors 
have it. The exhibitor can’t get it from any other source and he can’t 
close his theater, so he has to finally meet the demands of the dis- 
tributors. That is why they feel free to give us these answers that 
I have encountered, and I would like to run through them again, 
because they are shocking when you sit down and try to make a busi- 
ness deal and to have these answers thrown at you. 

“Pass the picture. We don’t care whether we sell you or not. Don’t 
buy it.’ 

They know you have to have the picture. 

“This is the only picture breaking and we know you have to have it.’ 

Mr. Noong. Who said that? 

Mr. Wayne Hanson. Frank Reamer, sales manager of Warner 
Bros. “You should buy our picture at our terms, because you will lose 
less playing it.” 

Mr. Noonr. I think the record should be complete. 

Senator ScnorrreLt, Who said that and do you have the dates? 

Mr. Wayne Hanson. I have no dates, no, sir, but Mr. Aspell, branch 
manager of Metro-Goldwyn-Mayer, made that statement. He was in- 
sisting on 35 percent of the gross for a picture and we were trying to 
point ‘out that we couldn’t afford it. He agreed that we couldn’ t afford 
it, but, “We would lose less playing his picture.” 
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A statement made by Henry Herbel, division manager of Warner 
Bros. Theaters, when we were trying to get an adjustment on some 
pictures that we had played and we had given him the figures and 
shown him the losses on these pictures: “I don’t think I will sell you 
our product for about 6 months. Maybe after that you will ap- 
preciate it more.” 

Senator ScHorrrren. Do you have the dates on that? 

Mr. Wayne Hanson. I have no dates on these, sir, because they are 
conversations that you run into all the time—‘Pass the picture. You 
have to have it.” 

Mr. Noone. Was that within the last year? 

Mr. Wayne Hanson. They are within, yes, all of them would be. 
Mr. Aspell’s statement and Mr. Herbal’s were sometime in the early 
part of 1952, and possibly Mr. Aspell’s was in the latter part of 1951. 
It was in the period when we were taken off the scale and being forced 
to play on a straight percentage. 

“If you can’t afford to play our pictures at these prices, put the 
key in the door. Lock it up.” 

That was made by Mr. Reamer of Warner Bros. 

“Do you want us to guarantee you a profit?” by Mr. Purcel, sales 
manager of Columbia. 

In this connection we have never asked anybody to guarantee us a 
profit. All we ask is that they will sell us at a price that is commen- 
surate with the playing position we have been forced into and give us 
a chance to at least, through our own efforts, anticipate a profit. 

Now, gentlemen, that is a summation of my experiences in the busi- 
ness, and unless we can get some help from this committee we may 
have to do just as the salesman suggested—“Lock our doors,” because 
in ourselves we have no defense. 

Senator ScnHorrreL. What do you suggest this committee do spe- 
cifically ¢ 

Mr. Wayne Hanson. I think personally that the committee before 
it finishes all its hearings and on the basis of the evidence, can see the 
advantages of a uniform system of availability and clearances and 
zoning, based on the prices set by the exhibitor, and availability and 
so forth, and depending on the legal method on which you operate. 
That I don’t know about. 

But by a conference with possibly the New York court to reopen 
the order—inasmuch as the court has jurisdiction, I understand, to 
reinstitute these things and set up a method of arbitration and to 
watch that this method is followed out particularly and not used in 
the way that the bidding provisions have been abused. 

Senator ScnHorrreL. Do you have any further questions? 

Senator Guttetre. Yes, I have three questions. The first question is 
this: Do you exhibitors have an organization for your mutual pro- 
tection ¢ 

Mr. Wayne Hanson. We have an organization known as the South- 
ern California Theater Owners Association, but inasmuch as we are 
all in the same boat, there is not much we can do toward mutual 
protection. 

Senator Giuterre. But you do have an organization. 

Mr. Wayne Hanson. As was mentioned in the previous testimony, 
at times a committee from this association has gone to the various 
distributors locally. 
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Senator Giuterre. My thought was this, Mr. Hanson: If the dis- 
tributors here were to say, “All right, Mr. Hanson, if you don’t want 
to pay this, close your door, turn the key in your door and quit busi- 
ness,” that would shut you off as one customer, but if there is a com- 
bination of customers, if you did have a combination of customers, 
they couldn’t play one against the other. 

If you were working together you could present a united front. Do 
you have that? 

Mr. Wayne Hanson. Well, we have the organization but we don’t 
have the combination that can do that, because all of the theaters need 
all of the products that are released. If you try to say, “Well, here 
you have done this to Mr. Hanson, we don’t think it is fair, we are not 
going to play your product,” then they are not going to have any 
product to play in their theaters. That is the grip that the distributors 
have on us. 

Senator Gitietre. Now, the second question I want to ask—and you 
perhaps cannot answer this—but are the conditions you have described 
here, that you are complaining about, do they exist elsewhere through 
out the country, or are they limited to this area? 

Mr. Wayne Hanson. Generally the shortage of product and the 
bidding provisions exist everywhere as an evil of the bidding pro- 
gram. As to other areas, I have no direct knowledge. 

Senator Griietrr. Now, my third question is, Would you anticipate 
that because of your presentation of your difficulties and your prob- 
lems to this subcommittee that there will be any reprisals against the 
men who appear here ? 

Mr. Wayne Hanson. I don’t believe so. 

Senator Giiterre. That is all I have, Mr. Chairman. 

Senator Scuorrrer. Thank you, Mr. Hanson. We will take a 
5-minute recess before we call the next witness. 

(Whereupon, at 3:45 p. m., a recess was taken.) 

Senator Scnorpret. We would like to recall Mr. Wayne Hanson 
for two or three questions with reference to testimony that is already 
in the record. 

You may proceed, Mr. Noone. 


TESTIMONY OF WAYNE HANSON—Resumed 


Mr. Noonr. Mr. Hanson, in your testimony on this matter about 
complaints to the Antitrust Division, as I understood your testimony, 
you stated that it was the responsibility of the Antitrust. Division, 
under the consent decrees, to refer such complaints to the Federal 
Trade Commission. 

My question is, Could you have been referring to the legislation 


governing the Federal Trade Commission, namely, title 15, section 43, 
of United States Code Annotated ? 


Mr. Wayne Hanson. That is correct. 
Mr. Noone. That is the first point, and I wanted that in the record. 
The second point is a question with relation to competitive bidding. 


As I understood your testimony, you state you are required to bid 
against all theaters in the zone for a picture; is that correct / 
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r. Wayne. On a given run, for a run I want, if I want to bid—if 
I wi ae for instance, the first run in our zone—I have to bid against 
all the theaters that are designated by the distributor for that run. 

Mr. Noone. You specify the run, however; is that correct? 

Mr. Wayne Hanson. I specify the run I am bidding for. How: 
ever, the distributors send out letters, and they will say that this letter 
is to submit a bid for Down Among the Sheltering Palms, which will 
be available the first run Huntington Park area on such-and-such a 
date. 

If I wish to bid for that picture, first run Huntington Park area, on 
that date, I have to submit a bid in competition with all the other 
theaters in that area that also submit bids. 

Mr. Noone. All the theaters, in other words, wanting to buy that 
picture for the same run? 

Mr. Wayne Hanson. Yes, sir. 

Mr. Noone. Are you then required to bid against theaters you con- 
tend are not in competition with you? 

Mr. Wayne Hanson. Yes, sir. 

Mr. Noone. What is the lowest run among your theaters? 

Mr. Warne Hanson. Under the old zoning, the other theaters that 
we have are second run within their various zones. Under the new 
method of selling, there is no way of definitely fixing the run which 
itmay have. AsI pointed out, on Greatest Show on Earth, the Comp- 
ton Theater, Compton, was ninth run in the area. 

Mr. Noone. Speaking of runs alone, do you know of any situations 
where theaters on earlier runs have paid less rental than your theaters 
for a particular picture? 

Mr. Wayne Hanson. As to the exact amounts they have paid, I 
don’t know exactly. I do know that previous run theaters have been 
able to buy pictures, such as I pointed out, in The War With the Army 
and Born Yesterday, and just recently Niagara, from Twentieth 
Century Fox, and Mississippi Gambler, from Universal, in such a 
manner they could play them on the same program. And I also 
pointed out that we had to buy those pictures on percentages. 

Mr. Noone. You assume, because they play two good pictures on 
the same program, they must have received one on a flat rental? 

Mr. Wayne Hanson. Yes. 

Mr. Noone. Do you know, as a matter of fact, that they did receive 
it on a flat rental? 

Mr. Warne Hanson. I know Niagara was sold on a flat rental. 

Mr. Noone. Do you know what that rental was? 

Mr. Warne Hanson. No. 

Mr. Noone. That is all, Mr. Chairman. 

Senator Scnorrren. Mr. Gillette? 

Senator Grtetre. No. 

Senator ScHorpreL. That is all. Thank you, sir. 

(For supplemental data submitted by Mr. Wayne Hanson see ap- 
pendixes Nos. 1 and 2. See also appendixes 32, 33, 40, 49a, 53, 64, 
65, and 66.) 

Mr. Burton I. Jones. 
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TESTIMONY OF BURTON I. JONES, PRESIDENT, SAN DIEGO COUNTY 
INDEPENDENT THEATER OWNERS ASSOCIATION, AND THEATER 
OPERATOR, SAN DIEGO, CALIF. 


Mr. Noone. Mr. Jones, will you state your name and business affilia- 
tion for the record, please ? 

Mr. Jones. I am Burton I. Jones, president of the San Diego County 
Independent Theater Owners Association and I operate the Helix 
Theater in La Mesa and I have a closed theater in La Mesa and I op- 
erate the Reseda Theater in the San Fernando Valley of the Los An- 
geles area. 

Mr. Noone. Are those theaters in the Los Angeles exchange district ? 

Mr. Jones. Yes. 

Mr. Noone. All three of them? 

Mr. Jones. Yes. 

Mr. Noone. What has been your experience with respect to the 
problems mentioned generally by the exhibitors earlier today ? 

Mr. Jones. Well, maybe we would like to have Senator Gillette 
move into this territory and buy some theaters around here, and lead 
us in a little bit of what he has said about maybe we should all get 
together a little bit closer and share our problems. 

Senator Giuuetre. You are not suggesting I make an investment 
in them ? 

Mr. Jones. Yes, indeed. Of course, we think, too, Senator, you 
might be advocating a little collusion if you suggested the theaters get 
together and all of them close at once. Maybe it isn’t so good after all. 

This Los Angeles area is especially chaotic for exhibitors. The San 
Diego area is not quite so bad. San Diego is approximately 135 miles 
to the south, with a population of about half a million. 

There is less bidding there. There is practically no bidding in the 
San Diego area. That is probably one of the reasons for our com- 
parativ ely healthy condition. I don’t say it is healthy down there. 
It is certainly healthy in comparison with the Los Angeles area. 

I might say further that the bidding down there is out because the 
people that did bid went broke and they are not in the business any- 
more. I think there are a couple of owners here that can testify to that. 

A man had a theater in Coronado. There was competition there and 
they bid for the product. One man had to go broke. One man owns 
both theaters. One is closed. He is in with a tremendous investment. 
I don’t know how he will get out. 

The same thing is true in La Jolla. One man is out of business, 
his theater is closed. 

In Chula Vista you have a similar situation there because of the 
Seville and the Vogue. The owner of the Vogue bought out the 
owner of the Seville, so one man has gone on. I think he is deliver- 
ing newspapers. In fact. I know he is one of these distributors 
delivering newspapers. He used to own the theater there. 

The most general complaint we have is that the distributors are 
violating every phase of the decree. There is no one that an exhibitor 
can turn to for help. 

There is no system set up to enforce the provisions. There is no 
compliance for the decree. We have had occasion to write the De- 
partment of Justice and they listen to our complaints very carefully, 
but that is where it ends, as you have already heard. 
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Senator Scnorerrer. Mr. Jones, we have a czar in baseball. We 
have a czar in college football. They call him a czar, the individual! 
they can turn to for readjustment, in a measure, of differenc es under 
the laws of the sport, and the rules and the regulations of the sport 
agreed to. 

I take it from what you have said here that under this consent 
decree and all the ramifications following thereunder, that this ap 
parently is left up in the air, so that if a consent decree has not been 
fully complied with, you have no entity that you can turn to that will 
give you relief. 

Mr. Jones. Exactly. You expressed it perfectly, Senator. 

Senator Scuorrrent. It would seem to me that—— 

Mr. Jones. There is a code of law 

Senator Scnorpret. Is a situation that ought to be remedied som« 
where down the line. That is one of the reasons we welcome the op 
portunity to get all phases of this picture on the record. 

Mr. Jonxs. As somebody has already said, this is our last stand. 
I mean, you people are our last hope. We don’t know who to go to. 
There is definitely a code of law which we can all go to. 

I think in your hearings across the country you will find there are 
going to be certain exhibitors say that the decree did help them. They 
will be in smaller isolated towns, with a clear-cut case. 

Previously there was an affiliated circuit that practically controlled 
exhibitors in that town and probably a little fellow with a very small 
theater had a difficult time to get started. 

The consent decree opened up bidding, so he could go in and bid 
against the affiliated circuit, or, circuit as it is now, today, nonaffiliated. 
You will hear testimony like that. 

You will find that many of those people have gone to the courts 
of Jaw, had antitrust suits or restraint of trade—or these various suits 
suing on various bases and collecting on triple damages. I think for 
every 1 of them, I think you will find 100, 500, maybe 1,000 exhibitors 
who have 50 small complaints of where the distributors are flagrantly 
violating parts of the consent decree. It just doesn’t take a lawyer 
to interpret it. You know they are there. 

For instance, the juggling of availabilities in this Los Angeles 
area is enough to drive you crazy. Imeanit. As any of those men out 
there can tell you. 

Mr. Noone. Let’s be specific, now, Mr. Jones. What has been your 
experience ? 

Mr. Jones. I can be very specific. I can be very specific. We say 
availability and we mean this theater is running on a 14-day avail- 
ability and we expect that availability. 

Here is a letter. I don’t know whether you want me to read 
This is specific. Do you want it? 

Senator Scuorpre.. Go ahead and get it into the record. 

Mr. Jones. This is in regard to the Reseda Theater. This is my 
film buyer in Los Angeles writing a letter. 

At 12:11 p. m— 
he doesn’t say 12:10 or 12: 15— 


October 17, Universal’s branch manager, Abe Swerdlow, wired me that Willie 
and Joe Back at the Front and Bonzo Goes to College would be available for 
the first swing, Wednesday, October 22— 
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That is 5 days’ notice— 


and set a deadline for filing the offers on one or both of these pictures not later 
than 3 p. m., Monday, October 20. 


In other words, they wire you on Friday and say, “Please get your 
bids in on Monday, and Wednesday you can play the picture. 


These pictures opened first in Los Angeles on October 15, closing October 21, 
and since we normally take our availability 7 days from closing, the availability 
should have been established as of October 29. 

You can see that they moved this availability to the day following the Los 
Angeles closing which caught the Reseda Theater with 2 Columbia pictures 
under contract making it impossible to file an offer on either 1 of the Universal 
epics. 

He should have put parentheses around epics. 


It is my opinion that had we known this earlier and had we been successful 
in negotiating a bid for Back to the Front and Bonzo, we would have had a much 
better show than the Golden Hawk and Paris Assignment— 


which we ended up with. 
That is about as silly as a person can get. Offer a picture on Friday 
to bid on Monday and open up 2 days later. It is just suicide. 
Senator ScHorrre,. Would you make a copy of that available for 
the record ¢ 
Mr. Jones. I will give you the letter. We have a copy in our files. 
Senator ScHorrreL. That will be incorporated in the record. 
(The letter referred to follows:) 


THEATER SERVICE Corp., 
Los Angeles 7, Calif., October 22, 1952. 
Ke Reseda Theater. 
Mr. Burt JONES, 
P.O. Box 445, La Mesa, Calif. 

DEAR Burr: At 12:11 p. m., October 17, Universal’s branch manager, Abe 
Swerdlow, wired me that Willie and Joe Back at the Front and Bonzo Goes to 
College would be available for the first swing, Wednesday, October 22, and set 
a deadline for filing the offers on 1 or both of these pictures not later than 3 p. m., 
Monday, October 20. 

These pictures opened first in Los Angeles on October 15, closing October 21, 
and since we normally take our availability 7 days from closing, the availability 
should have been established as of October 29. 

You can see that they moved this availability to the day following the Los 
Angeles closing which caught the Reseda Theater with 2 Columbia pictures under 
contract, making it impossible to file an offer on either 1 of the Universal epics. 
It is my opinion that had we known this earlier and had we been successful 
in negotiating a bid for Back to the Front and Bonzo, we would have had a 
much better show than the Golden Hawk and Paris Assignment. 

I thought you would like to have this information for your files. 

Very truly yours, 
THEATER SERVICE Corp., 
Roy DicKson, President. 

Mr. Jones. For just one company, Columbia, here is how they jug- 
gle the dates of availability. Death of a Salesman and Rough Tough 
West—let me put one qualification—Metro-Goldwyn-Mayer does not 
juggle availabilities. I think that is the one company that doesn’t. 
lhey won’t juggle an availability 24 hours or 12 hours. 

rhere are enough other things we can hang them for without that, 
though, I guess. 

Death of a Salesman should have been available—that is all right. 

Storm Over Tibet should have been available seven—July 12 and 
they moved it up to the 9th, to get a Wednesday opening. 
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Walk East on Beacon and Montana Territory moved up from July 
4 to July 2. 

Paula and California C onquest moved up from June 22 to June 18 

Sniper and Apache Country—Apache Country didn’t move 
Sniper moved from May 21 to May 14. 

My Six Convicts from June 22 to June 4. 

Half the bill they moved back the other way. That is really humor 
of the good old variety days. They have a double bill playing sixth 
run, My Six Convicts, and Brave W arrior. One they moved back t: 
June 4 and the other one up to June 11, so they can get a play off of 
both places. 

Sound Off and Yank in Indo-China should have been availabl 
April 18. They moved it to April 23. 

Senator Scuorprret. Do we have in the record what companies ar 
involved there? 

Mr. Jones. That is all Columbia. Here’s another. 

Paramount is moving the availability on Road to Bali back to February 4. 

Undoubtedly this is brought about by Million Dollar Mermaid and Against Al 


Flags plus the fact that there isn’t much for the 4th, at least not enough for tw< 
changes starting the 4th. 

Here is another: 

Warners advise they will be unable to supply prints of April in Paris on th« 
normal 28-day break which should be February 4. 

The 28-day break is being established as of February 11. 

That is an old dodge. They always used the print angle when they 
are in trouble, and they don’t know anyone else to blame it on, so they 
say they haven’t got prints. 

‘You can have this [indicating]. And we have all sorts of examples 
of their changing the dates of availability. 

To get back to the various other types of violations, first of all I 
would like to generalize just a moment, if I may, gentlemen. 

Bidding has given the distributors a closed sellers’ market. If you 
are operating a merchandising store, ladies’ hoisery or men’s hats, or 
whatever it h: appens to be, you have a choice of two things. One of 
them is for volume. The other is for mar kup. It is the same way in 
the motion-picture business. 

A distributor can go out after playoff or he can go out after markup, 
a huge markup. That is what the distributors have decided to do ir 
this business, is to go out for the earlier runs and the high markup 
or the high-priced merchandise. 

They care very, very little about the small exhibitor that pays $25 
or $50 for his film, because the print that is being used for 2 or 3 days 
for a $25 account might be used for 3 days in a theater that will 
pay $300 for that account. And they realize that they can keep 
pressing exhibitors to move up and up and up, and pay more and more 
and more and have fewer and fewer theaters. 

Two theaters closed today, since this hearing has been in session. 
We hear there are between 2 and 3 theaters closing every day in the 
United States. 

This economy of scarcity, it is like plowing little pigs under. It 
sort of has brought about a go-to-hell sales policy on the part. of the 
distributors. And I know of no better way to describe it. 
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You have heard other gentlemen testify to the same thing. They 
say, “If you can’t pay it, don’t bother. We would just as soon you 
wouldn’t play it.’ 

I can understand the salesmen. They are getting pressure from 
New York. They have had their ears slapped down numerous times, 
trying to put through a deal. They can’t get it through and they 
are sort of like whipped dogs. They say, “All right. New York 
wants so and so. Let them have it. I am not going to argue. If 
you don’t want it, don’t take it.” We had it time and time again. 

* This go-to-hell sales attitude is because the distributors are living 
on the fat of the land, brought about by bidding. 

Today when we have a go-to-hell sales policy we can’t made a deal 
with a picture like Never Wave at a Wac because of bad terms. We 
are forced to go to revivals or inferior pictures, pictures of inferior 
quality. The “public can never be sure whether their favorite neigh- 
borhood theater is going to pl: iy Never Wave at a Wac, Road to Bali, 
or Stooge or any important pictures they want to see. And they have 
no faith in a neighborhood theater any more. 

We used to have a regular clientele in a suburban theater. We do 
not have it any more. They are a thing of the past. The public will 
pick up a newspaper and sé “What's playing at what theater?” 
especially in Los Angeles ies everything is on wheels. The trans- 
portation problem is that they will drive that extra 5 or 10 miles 
to the theater with the combination they want to see. You will hear 
a great deal about it—not about being against percentage pictures. 
But these double-bill areas, the public is buying combinations and 
they are not buying individual pictures. 

They do that because they have been educated. A young man 20, 
22 years old today doesn’t know anything about—he grew up in the 
era of huge double-bill combinations. You show him a single feature, 
why, he is just going to laugh. Or a feature with one top and one 
small picture on the bottom and he laughs. He won’t go for that. 
All his life he has been educated to billing, top double-bill combi- 
nations. 

Price fixing on the part of the decree, that they could not, the dis- 
tributors could not say what admission price we could charge. They 
have gotten around it with this prerelease situation. That is one of 
the most horrible and vicious things there is, this prerelease thing. 

I would like to present this letter,if I may. It might be interesting. 
This tells a little story. This is from my film buyer. 

Not only is Fox looking for Wednesday to Saturday and 50 percent of the gross 
on Snows of Kilimanjaro, but they are also seeking road show admission prices. 

I tried last Friday to negotiate for Sunday, Monday, and Tuesday at 50 percent 
retroactive to 35 percent to show a profit if the 50 percent caused us to go in 
the red—and then our regular admission price schedule, and I was told by Mr. 
Wall that both Coronado and La Jolla were coming in on November 26 at upped 


admission prices and that the exchange would not accept that Sunday, Monday, 
and Tuesday playing time in your area now. 


You can read what exchanges and what people are involved in there. 

I would just as soon that the word didn’t get out in the room out there. 

Senator Scnorrren. I will be very frank with you, Mr. Jones. If it 

is to have value for the committee, and it does, I think we should have 

the names of the parties involved. Do you have any objection to that? 

Mr. Jonrs. Well, rather than keep it out of evidence, I think you 
can have it, you can go ahead and present it. 
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Senator Scuorerren. It will be made a part of the record. 
(The letter referred to follows:) 
THEATER SERVICE Corp., 


Los Angeles, Calif., November 10, 1952. 
Re Helix Theater 


Mr. Burt JONES, 
Las Mesa, Calif. 


Dear Burr: Not only is Fox looking for Wednesday to Saturday and 50 percent 
of the gross on Snows of Kilimanjaro but they are also seeking road show 
admission prices. 

I tried last Friday to negotiate for Sunday, Monday, and Tuesday at 50 percent 
retroactive to 35 percent to show a profit if the 50 percent caused us to go in 
the red—and at our regular admission price schedule, and I was told by Mr. Wall 
that both Coronado and La Jolla were coming in on November 26 at upped 
admission prices and that the exchange would not accept Sunday, Monday, and 
Tuesday playing time in your area now. 

Very truly yours, 
Roy Dickson, President. 

Senator Scuorpre.. The company involved is Fox, and the picture 
is Snows of Kilimanjaro. 

Mr. Jones. Don’t let the salesman lose his job, though. 

Senator Scuorrren. The letter is written by Theater Service Corp., 
by Roy Dickson, president. 

We would be interested to know what the followup might be on 
this, too. 

Mr. Jones. Thank you. <A prerelease is an—is, in effect, putting in 
two first runs downtown. For instance, in San Diego there are two 
prerelease pictures in general circulation. 1 mean by that Peter Pan 
and Hans Christian Andersen. 

I don’t know what the admission scale is. I know it isa minimum of 
50 cents for children and probably 60 for adults. Probably $1.25 
general admission. That, or a little higher than that in Hans Chris- 
tian Andersen. ‘Those pictures are playing at advanced prices down- 
town. 

That is a dupe for the public. The public pays regular prices for 
plenty of ordinary pictures. 

Once in a while they should get a bonus. I don’t say they always 
get bad pictures, but we think our admission is pretty reasonable, and 
we think they are entitled to a bonus by getting acceptable pictures. 

And you are not going to get this other thing called Salome at regu- 
lar prices, either. 

Here is what happens. Hans Christian Andersen is playing in this 
one theater in San Diego today. It will be pulled out and will not go 
on general release unless a few outlying theaters decide that they want 
to raise their admission prices. 

Maybe I shouldn’t speculate on sales policy, but that is done so many 
times, and I don’t see any reason why they determined to change the 
whole deal, but too many have operated that way. 

So a few outlying theaters were showing this picture in San Diego 
for the entire first run at regular prices, at which time it would start 
playing on its regular availability, so that when you show it on 28 days’ 
availability all of a sudden the picture is in an inferior place, because 
it has had two prior runs plus a few spotty neighborhood runs, That 
same thing happened with quite a few other pictures. That happened 
to The Greatest Show on Earth. No one could pick it out in a distribu- 
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tion policy. The Greatest Show on Earth was issued first in New 
York, and that was limited to 50 percent and running for 7 days, and 
there are still some of them that are receiving 50 percent for it regard- 
less of how they are playing it, so you might have just as well played 
it earlier. 

One of the worst things is that there are 2 theaters in downtown 
San Diego that are playing it in the regular order of release, and they 
are playing it on 2 separate bills, and the second-run availability 
schedules are 4 weeks away. Not only that but a few neighborhood 
theaters are covering it. Their manager is enjoying their success, and 
is probably doing better than the downtown theaters, since we give 
them the direct run and in a great many instances where we give them 
the New York production itself, but the downtown theaters are get- 
ting the cream of those pictures, and they are price fixing. This is one 
instance where the Snows of Kilimanjaro was playing 2 theaters in 

San Diego at 99 cents, not a dollar but 99 cents. 

Mr. Noone. Was that the fixed price? 

Mr. Jones. There may be a so-called price for children, a fluctuat- 
ing children’s price, a fluctuation of their level, but, to me, that is 
laughable. We are getting a regular playing time. For years we have 
been in the 28-day slot. We think that the proper way to do business 
would be so that we would have a certain flow of product based on what 
New York had sent out for us, and all of a sudden we get this great 
big notice. 

{ submit this is the point, gentlemen. You take the Covered Wagon, 
or take The Big Parade, you are pl 1ying aroad show. Soitis. Those 
ire tworoad shows. They weren’t shown fora year or a year and a half 
in any place except New York, Chicago, Philadelphi: i, Los Angeles. 
But David and Bathsheba comes out and 2 or 3 months later we just 
haven’t got the nerve to look my customers in the face who paid me a 
dollar and a dollar and a quarter for that picture and 3 weeks later 
“ fellow down the street is playing it at general admission prices 

I submit there should be no restriction on our playing them, not 
playing them at a dollar, I mean; in other words, these releases ought 
to come along and not within 7 days, naturally, since we are not 
charging them a dollar price level but downtown is, but we should 
have that period in there. We know that anybody when they are in 
the neighborhood theater they say “No,” but when you go downtown 
you become a big spender, we don’t mind getting stuck a little, but 
when you are dealing with the neighborhood retailer, you are very 
careful, you expect good honest treatment. We are 10-cent tippers 
at home in our coffee shop and the big spenders and the heavy tippers 
so that the waiter won’t give us a dirty look when we go downtown. 

It is the same with the theaters. That seems to be the w: Ly it works. 
They pay a dollar, dollar and a half, and a dollar-eighty, like I see on 
Broadway, for a picture like Salome and Hans C hristian Andersen 
and so on, but when they get down to the neighborhood theater they 
don’t do it, no, sir, not in the neighborhood. 

And now, in connection with the so-called avail: ibilities, I will give 
you an example. They called for bids—Quo Vadis was put to bid 
in the San Diego second run areas for as many as 5 different zones 
first zone theaters and 1, 2, and 3. In the bid letter sent out 
nviting bids, they suggested that we open at such and such a date; 


33617 





92 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


that the picture will be available upon such and such a date. So our 
bid went in to open that particular day, and we bid it accordingly. 
Lo and behold, a few days before or possibly a week, I would have to 
look up the information, I heard that the Fox West Coast Theaters. 
which is the dominant circuit, would like to move that up. It was 
Sunday opening, Quo Vadis was supposed to open Sunday, and 
they would prefe r to open Friday, so they asked me if I would like to, 
and I said “No,” I would not, and they asked the other independent if 
he would play it and he said “No, * he would not. But Fox West Coasi 
talked to Metro-Goldwyn- Mayer and Metro-Goldwyn-Mayer said 
O. K. you cs = ome it on Friday, so the other fellow, the second man 
said, “Well, I can’t let them play ahead of me, 2 days ahead of me. 
I’m going oo move it up and open Friday.” I said “No,” I had already 
taken a picture and I couldn't afford to take another, and I couldn't 
amortize the cost for 2 days, opening 2 days early, and I was 
just going to have to stand on that decision and open it, and I opened 
it 2 days late. We have an example right now of the—well, it is such 
a long story and it is getting a little bit late, and I hate to go into it. 

I see stories in the trade papers and so on about the distributors and 
executives in the distributing companies decrying multiple runs on 
the print shortage, saying that their business is quite chaotic and they 
don’t feel that there should be so many theaters empty and that this 
early play tends to make the picture fall off too quickly, that 90 per- 
cent of it is liquidated in 8 weeks, we will say, but gentlemen, | 
submit that is being caused by the distributors themselves, because 
mainly they are asking the same terms as you have heard Mr. Hanson 
testify, for a late playing position as they are in the early playing 
position. 

The exhibitor who is playing the picture late gets the same high 
terms. He is insulted over being forced into these high terms and he 
has to get it back from the public so he moves the price up, which is a 
natural reaction, you just can’t look at it any other way, but we submit 
that the distributors are causing this multiplicity of runs and causing 
this shortage of prints. 

And this goes a little bit farther than Mr. Hanson testified, I think, 
in the San Diego area. We find we lose prints. All of a sudden a 
print doesn’t show up on Sunday morning and we have to go to 
the railroad station and pick it up, which is inconvenience at. its worst 
and it is an added cost, and they say that we never had a print to begin 
with, and we are just on the cuff, it was such and such, it was a night 
shipment, and things like that, so we have no way of knowing. ‘The 
shortage of prints is a very serious thing, and it does often come up. 

Further, as I wanted to say, I just want to state we believe that the 
distributors should not accept a deal unless they are prepared to 
furnish a print with that deal. 

We have something else that we think is very vicious, and we call 
that discriminatory selling. A man who is a sucker gets one price 
and a man who is a tough buyer gets another price, and in this short 
supply in this close market with the throttle on our neck and the 
go-to-hell sales policy and the absent treatment with no salesmen 

calling on you, we submit that we are getting discriminatory ae 

I felt so strongly about it a age of years ago that I closed : 
theater and it was closed for 12 days, and the purpose for hailing 
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that was to try to maintain my self-respect. They can push me just 
so damned far, and that is all they are going to push me. 

You might say, “What were the results of that?” Somebody is 
always asking me that. For one thing, the people in the town, your 
local customers, realize how far you have to go to protect yourself 
as a small-business man. They realize what ends you have to go to 
io try to bring them representative programs. At the time I closed 
this theater there were some very important pictures available that 
I couldn’t negotiate for. Two of them were—one was Universal’s 
Francis, the Talking Mule, the other one was Walt Disney’s Cinder- 
ella. In addition to that there were numerous other important pic- 
tures offered. They were just absolutely flagrant in their demands. 
This is enough to make your stomach turn over and jump in your 
face. Pictures that should be $85, they wanted $225 for. Cinderella, 
they wouldn’t take any sales but Wednesday to Saturday time, and 
if you wanted to give Cinderella a Wednesday-to-Saturday playtime, 
they wanted to come along with Jane Russell in Macao, or some- 
thing like that on the Wednesday-to-Saturday playtime, and once 
you get yourself on Wednesday-to-Saturday playtime you are on 
there for good; so maybe Cinderella might play the last half of the 
week and also Francis might play the last half of the week, and we 
couldn’t see getting those two pictures by letting the distributors de- 
cide what days of the week those pictures would play, because we 
knew that the next picture was going to be of an adult nature, and 
we would still have to handle it on the Wednesday-to-Saturday, so I 
couldn’t deal on any one of those two pictures, but a week after we 
closed the circuit house played them together on the same program. 

I will submit this in evidence, if you would like to have it. 

Senator ScHorrren. It will be so received. 

Mr. Jones. It is an ad we put in telling why the Helix Theater is 
forced to close. 

Senator ScHorrren. That will be made part of the record. 

(The advertisement referred to follows:) 


Wuy THE Hettx THEATER Is FoRcED TO CLOSE 


We take this drastic move with great reluctance because it will inconvenience 
so many of our patrons. To you we apologize and hasten to explain. 

You are perhaps uninterested in the problems all theater owners face in nego- 
tiation for films in a closed market. But we believe this explanation is neces- 
sary because a theater is a vital cog in community life. We want you to know 
that our efforts have been tireless and unending in our struggle to secure the 
very best movies. We have, however, reached that very crucial point where 
we have no alternative except to close. We assure you that we will reopen just 
as sOon as we can secure suitable pictures. 

We could remain open and present inferior B type pictures or revival com- 
binations. But we know our patrons are discriminating and would reject such 
programing and rightfully so. A theater such as the Helix, offering the best 
comforts and conveniences, should not be forced to lower its prestige or grade 
of entertainment. . 

In recent months the demands of many of the large motion picture corpera- 
tions have become exorbitant and prohibitive. Our business has declined rapidly 
as we have been forced to reject some very excellent pictures because of the 
completely unreasonable demands. We have vigorously tried to negotiate on a 
fair basis. But many quotations have been 2 and even 3 times higher than 
similar pictures were allocated in the immediate past. Our appeals for fairness 
have been rejected with apathy and a flat take it or leave it basis. 

We have had our letters and our attorney’s letters pointedly ignored by the 
big distributors simply because they are afraid to confirm on paper requests 
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that they know are discriminatory and damaging. Afraid, because such writ- 
ten evidence would haunt them in the courts. 

Practically every salesman for the motion picture corporations has nothing 
but disgust for the insatiable demands of his employers. They tell us and other 
exhibitors very frankly that they know their companies are being unfair and 
even confiscatory. They personally have no stomach for such horrible demands 
but that they too are victims of the system. 

If you are personally acquainted with other theater owners or managers we 
invite you to discuss our problem with them. You will undoubtedly find that 
even our competitors are in complete sympathy with our position and will verify 
all statements made here and will cite even more evidence of their own of harm- 
ful and discriminating policies of the large companies. 

For the time being our employees are all on paid vacations. We hope to be 
able to recall them in a very short time. We have no taste for long, drawn-out 
legal wars. We have no desire for the Helix case to become a cause celebre 
for another Dreyfus case. 

We simply want our patrons to have programs equal to those offered in any 
other theater and we will leave no stone unturned to attain that end. We 
operate our business with high purposes and haye no intention of losing our self- 
respect to those large corporations out to either devour us or to make us cringe 
under their monopolistic demands. 

There is entirely too much ill will between the studios and the theater owners 
the country over. Untold prosperity would come to all phases of our business 
if the producers would adopt a policy of helpful cooperation. 


BuRTON JONES, 
Manager, Helix Theater. 

Mr. Jones. There is a story in the same newspaper on this dis- 
criminatory selling that may be a little bit unusual, Senator. 

Mr. Noone. Excuse me, Mr. Jones. Before you go into that, is it 
these circumstances that you have just related that led to your closing 
your theater ? 

Mr. Jones. Yes,sir. Incidentally, I had it later on Sunday, Monday 
and Tuesday playing time and I submit that it is the worst thing that 
I had to take such drastic action to get it, and I have correspondence 
to back that up. I think this discriminatory selling is sometimes not 
as vicious and premeditated as it looks. We think we have a system 
of competitive selling in America. I shouldn’t say we, I think so. It 
is like a footrace. Everybody wants to win. The branch manager 
in an exchange has little voice, except with Metro-Goldwyn-Mayer. 
They have some other things. The other exchanges, your salesmen, 
most salesmen have drives; the district manager driving to be a 
branch man and the branch man driving for district manager, and 
the salesmen—and the district manager is bucking to be district man- 
ager in New York and the sales manager is bucking, as we used to 
say in the Army, to be vice president in charge of sales and the man 
who is vice president in charge of sales is bucking to become presi- 
dent of the company and the president of the company has a pro- 
ducer who gives him a picture like Salome and then says to Mr. 
R. K. O., “It’s a picture like Hans Christian Anderson, and should be 
put into the prerelease ao 

And take a picture like David and Bathsheba or the Snows of Kili- 
manjaro. Neither one of those pictures was well received by the 
critics but they got all this prerelease treatment. They got it and 
the phenomena] prose out of all professions in the entertainment fields 
and theater, so some sales manager for B company looks over the 
policy of company A. So he says, “We can’t let that man get ahead 
of us,” so they give their picture the treatment. He has to do the best 
job he can, and he has to give it all the treatment, and when it gets 
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down to me, the exhibitor, we get a heavy price shoved on it, and I 
have to get it from the public. They don’t like it and I’ve had some 
of the public phone me about it. 

And so I think it is really the spirit of competition in the market 
when they come to selling that is bringing about conditions like this. 
I don’t believe that Al Taylor would say Iamasuch-and-such. I think 
he is a victim of the system. So we have to have rules governing the 
system, and we are going to have to have a referee some place along 
the line to see that the game is played according to the rules. We can’t 
do anything else about this discriminatory selling. 

And we have worked the things out. We submit our own bid first 
to New York. They’re a long way from the west coast, but we find 
that we can’t get the local exchange to do anything and they just 
won’t even submit it to New York very often. ‘The only thing that we 
can do is to go by the Los Angeles branch and go to New York, and 
New York will know that we are trying to bid these pictures and we 
think we are making a fair proposition. 

Mr. Noone. With what companies do you have that difficulty ? 

Mr. Jones. Well, Metro-Goldwyn-Mayer, RKO, and Twentieth 
Century Fox. We have written letters to RKO in the past, but we 
do have quite a definite feeling that New York doesn’t believe all this, 
but we cannot get statements to New York if the branch manager stops 
them here, and we know that they are fair. There is a system. 

I know there is a print shortage, of course. Our tongues are hang- 
ing out. We pick up one and three days later we have to have a pic- 
ture and have to bid on it. 

Mr. Noonr. Do you have any succeess in getting pictures from the 
New York office when you write them ? 

Mr. Jones. I sure have. 

Mr. Noong. With what company? 

Mr. Jones. Metro-Goldwyn-Mayer submit theirs in writing, too. 
Twentieth Century Fox, they don’t like this correspondence in the 
files, and I don’t understand. Files are supposed to be for correspond- 
ence, but they don’t care to have all that correspondence. They just 
don’t want it in there. 

However, another problem that arises—move-overs. There should 
be no move-overs. Move-overs are bad policy. They are, in effect, 
apriorrun. They are like a release, and give an extra run before the 
regular suburban run comes in. In San Diego we have not been able 
to stop move-arounds. However, Columbia and Universal and 
Warner Brothers—there is a theater there that has move-over runs and 
we have sent letters in but they just don’t ever answer us, so they 
just keep on serving this theater and move-over. When the salesman 
comes in we say, “Where is that coming from?” and they say, “Look, 
now, it is all right. I can’t do anything about it. Return it to us 
if you don’t want it.” 

This go-to-hell sales policy is really horrible. It is horrible for 
the salesmen, it is horrible for the sales managers, and it is discrim- 
inatory selling in this closed market that we are bidding in now, where 
the supply is very limited. 

I want you to know that they have the sales policy at Metro and 
across the country generally. Formerly, that was four pictures, a 
percentage of four pictures in the A bracket, and that was standard 
operating procedure at Metro for quite a few years before the decree. 
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Mr. Noone. Is that four pictures a year? 

Mr. Jones. Yes, when they were doing a block of pictures. Inci- 
dentally, block booking is a misnomer, Senator. It isn’t block book- 
ing, it is blind selling. Where we formerly in my area—Metro had 
just four pictures in the A bracket a year, today do you know how 
many pictures Metro has in the A bracket? A minimum of 16. I 
submit, Senator, that Metro-Goldwyn-Mayer is not making 4 times 
as many A pictures each year for the past 15 years or even 15 years 
ago. I think they were offering just as good, just as many fine lines 
of pictures as they used to have, but they have 16 pictures in the A 
bracket today, and a minimum of that as compared with 4, 15 years 
ago. 

“Mr. Noone. Are only A pictures sold on percentage ? 

Mr. Jones. No, any picture that will book. 

Mr. Noons. What is the significance of the A picture. That is what 
I am trying to get at. 

Mr. Jones. I would say that in the A bracket alone—this is entirely 
from my information—in the A bracket a large percentage, I would 
say 80 percent of the instances, the A bracket are percentage. In 
other words, there were 4 deluxe pictures produced by Metro-Gold- 
wyn-Mayer then and now they say there are 16 pictures. I still say 
there are probably 4, all right, but the other 12 are just on the books 
because of the consent decree, and that is all. 

Mr. Noonge. What difference does it make whether there are 4 or 
16 inthe A bracket? Istherea difference in price ? 

Mr. Jones. And how. Those A pictures are supposed to be top 
quality and they have a corresponding price. The B picture is a little 
bit less and the C is a little bit less, and they have their correspond- 
ing prices. 

I know you want to see what help can we be to the small-business 
men. We believe that there can be some enforcement of this consent 
decree. I believe that there should be teeth in the antitrust laws. To 
me a consent decree is simply a slap on the wrist to a big multimillion 
or even billion- — corporation. The corporation says, “I have 
been a bad boy for years and I have cheated, stolen, broken the law, 
done everything I aaa not do, and now you slap me on the wrist 
and fine me $10,000 or $25,000, and I will promise to be a good boy 
from now on.” 

But you have to get that consent decree. It almost puts a halo 
around them, even if you make that for the Justice Department to 
enforce. 

I don’t think you are ever going to have an antitrust law or anti- 
monopoly law worth a darn until you put real teeth in it. About the 
only thing that is going to be effective is to put a vice president of the 
company back of the bars. 

I can’t fine a multimillion dollar corporation a measly $10,000, 
$25,000 or $50,000, and have it mean anything. They laugh at it. 
It is a joke. 

You have to put teeth in these laws. We need enforcement of this 
consent decree. We do not advocate Government interference. We 
don’t come running to the Government to protect us at every crossing, 
like the white lines as we cross the street on. 
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We are here as a measure of protection. Possibly an arbitration 
setup is what it could be, so that some measure of enforcement, so we 
can go to someone and arbitrate or have hearings before a conciliator. 
We need someone in the middle to adjudicate this, to be a czar, as you 

say, in that area, who is going to dr: aw the line between C ompton and 
South Gate, who is going to say, “This line is wrong and this line is 
right.” 

It is a very difficult problem. There are so many inequities today. 
We are fighting so hard to keep our theaters that I don’t know of any- 
thing else to recommend. ' 

We know that the distributors back in 1940 said, “We have lost our 
foreign market. It is going to pieces because of the war. We have 
got to have more film rental to make up for the loss of that foreign 
market.” 

In the last year and a half, Senator, the foreign market has returned 
hugesums. The last figures I saw were that it was today returning 39 
percent of the distribution dollar. But we haven’t seen the distribu- 
tors coming along and say, “You can have some of this back now. We 
have gotten our foreign market back.” 

This is just a general thing that I wrote. I think I would like to 
have you accept that, too; a general statement as we have seen it in 
our area. 


Senator Scuorrre.. It will be so received and incorporated in the 
record, Mr. Jones. 


PREPARED STATEMENT SUBMITTED BY BURTON I. JONES 


The exhibition branch of our industry is deathly sick today. Thousands of 
theaters have been forced to close. Every day three more theaters close. Thou- 
sands are living on borrowed time and probably borrowed money. It has been 
proven that a theater is a vital cog in community life. In hundreds of instances 
nearby merchants have tried to operate closed theaters so the community would 
not feel the loss. With the prospect of many hundreds of new TY stations ready 
to start operation our problems become even more acute. 

Thousands of theaters are operating in the red but managing to keep the doors 
open with hope for the future of 3D and wide-screen presentations. 

Of all exhibitions problems, none begins to approach the seriousness of our 
problems of distribution. And there is no pat solution to these complex patterns 
that face us every day. 

The court that set up and recommended competitive bidding never dreamed 
that the distributors would twist this into a force for gouging their customers. 
It is now the tool of the culprits it was aimed at. Competitive bidding has been 
the instrument for the distributors to set up an economy of scarcity in our 
industry. 

We can see that bidding did aid in a very few clear-cut cases of an independent 
exhibitor in clear-cut competition with an affiliated circuit. But for every one 
of these, there were a thousand instances where distributors used every piece 
of trickery and chicanery to further gouge exhibitors. This has been especially 
prevalent in the larger metropolitan areas where there is a lack of clear-cut 
boundaries to determine the zones of competition. Also in these areas it was 
overly simple for the distributors to pit theater against theater in competition 
for the favors of potential customers. Here the public can select theaters with 
the strongest booking to give its patronage. 

Almost all of southern California is in such a position. All over Los Angeles 
and San Diego Counties the patron will drive a few miles further to see a more 
desirable program. This is true in San Bernardino-Riverside-Redlands; in 
Bakersfield and in all except the most remote and isolated towns. 

Today the vast Hollywood studios and their personnel drawing salaries in 
stratospheric denominations are being amortized with from 18 to 30 pictures a 
year. Prior to the consent decree these same studios were turning out 50 to 
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60 pictures a year and in one year back in the thirties Paramount announced 
a program of 104 features. By pitting exhibitor against exhibitor, the distribu 
tors have been able to choke off 35 percent to 50 percent of their customers at a 
time and still maintain high collections in their exchanges. They openly state 
that they are not interested in small exhibitors because of the large returns 
they can get from the larger theaters where bidding is prevalent. 

The arrogance of the distributors in their manner of dealing with their 
customers is something bordering on a phenomena. If any merchant treated 
his customer in such a manner, he would be out of business in no time at all 
A public inspection of unsold possibilities on distributors books would be most 
revealing. What would be even more interesting, and perhaps most interesting t 
producers and their stockholders would be the number of fair offers made by 
exhibitors and refused by distributors. 

To get down to the specifics of the matter at hand. Our organization has n« 
all-encompassing cure-all to suggest. There is no magic potion, but there ar: 
certain things that we wish to point up. 

The antimonopoly laws do not have sufficient teeth. Fining a hundred millior 
dollar corporation a few dollars is humor of the corniest variety. Permitting a 
large corporation to sign a consent decree in effect says this: “I have been a bad 
boy ; I have robbed, stolen, lied and cheated. I have knowingly broken the law of 
the land. But I will permit you to slightly slap my wrist by signing a consent 
decree. In so doing I now have the protection of the law to be sure they wil 
harass me no further.” 

Until such time as some white collared vice presidents are in back of bars 
for a good long term, we will never have an antitrust law worth a cent. 

There must be some method or system set up to enforce the provisions of the 
consent decrees. Hundreds of exhibitors have won suits but there are thousands 
of violations of smaller items that have tremendous weight upon the backs of 
the exhibitors but they are singly too small to fight through a court of law. 

Here are some of the examples of where the decree has been and is being 
violated. 

Nation-wide the distributors are almost all evading the price-fixing clause by 
designating certain pictures in a category of prereleasing. It is no accident 
that pictures such as David and Bathsheba, Ivanhoe, Streetcar Named Desire 
Miracle of Fatima, Quo Vadis, Greatest Show on Earth, Hans Christian Ander- 
son, Peter Pan, Snows of Kilimanjaro, and Salome are showing in 60 cent 
neighborhood theaters at 99 cents, maybe $1 even if there is a city tax. To 
think this is an accident is the best joke of the year. It is only a suggestion 
of the distributors. Thus the public is gouged but by the distributor, I insist 

This system of prereleasing is the most vicious practice in our business today 
It is condemned by the public unanimously and by 99 percent of exhibitors 
There are two other results of prereleasing. One is that in a large city th« 
downtown theater, which is usually a circuit, gets an additional prior run ahead 
of the outlying neighborhood theaters. This is specifically condemned in the 
decree but what can one small exhibitor do to combat this trend. Sometimes 
there is more than one advanced-priced picture playing in the first runs at one 
time. This means that there is a big hole in the availability chart of all subse 
quent run theaters in that area. Four weeks later there will be no pictures that 
are available to him. 

Easter week in Columbus, Ohio, there will be three advanced-priced pictures in 
the first-run theaters that may run from 3 to 6 weeks each—Salome, Hans 
Christian Anderson, and Peter Pan. Two are from the same distributor. 

Subsequent-run exhibitors have a problem of trying to keep a steady flow 
of pictures for their patrons. They have embarrassing questions of their 
patrons to answer. Our customers want to know if we are going to have Peter 
Pan. If we say “Yes,” they say “When?” If we say “Immediately at advanced 
prices,’ we really get a look that means death. The same person may go 
downtown and feel like a sport when he pays advanced prices but when he pays 
a few cents more in his own neighborhood he feels like a sucker, and lets you 
know it. 

In one city in the Middle West there are children picketing the front of a 
theater saying “This theater is unfair to children by gouging us 50 cents to 
see Peter Pan.” A sack of popcorn and busfare will use up the youngster’s 
allowance for a month. We know of exhibitors who have had to bend to brib- 
ery to secure a print of a picture when the distributors thought the exhibitor 
might not charge the admission prices he should. 
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When an exhibitor mentions that he might be forced to sue to protect his 
rights, the stock reply goes something like this: “Get in line; you have to 
line up to sue us. We have so many on file now, one more doesn’t faze us a 
bit.’ What arrogance. 

We have dozens of examples of distributors juggling availability dates so a 
picture will fall into a “soft” spot where no other picture is available. 

Divestiture of theaters has not been all that a fairminded person should want. 
It is quite apparent that theaters to be divested very often go to some individual 
who may be a source of no trouble. The ads offering the theaters for sale 
have seldom produced anything but a blind for the circuit. 

The decree divorced distribution from exhibition. But today we have dozens 
of employees of distributors who own shares and usually controlling interest in 
theaters. In a case like this, you would have a hard time getting an admission 
that these men do have these interests. But there is usually the device of 2 
wife or other relative actually holding the shares. Competing theaters for 
specific runs of film being scold by a man who owns a competing theater is 
hazardous to say the least. There are dozens of well-known examples of this 
all over the State. I would hate to have to bid against an employee of Para- 
mount for a Paramount picture. There are individuals who own individual 
theaters while they are an employee of a circuit (formerly affiliated). Such 
a person stands to receive preferential treatment, too. These men’s identities 
are well known. 

There are tie-in sales of features, newsreels, and shorts. It is quite difficult 
to prove but we do have instances. We cannot get distributors to submit work- 
sheets in writing because they feel that we might take only part of a group of 
pictures offered. We cannot get distribution to put anything in writing. They 
won't even answer correspondence. 

We have been put in the seller's market with all cards stacked against us. This 
has always been a “dog eat dog” business but never has it approached the critical 
point that it is today. With this tremendous shortage the distributors are 
forcing higher and higher terms that we cannot possibly meet. While we attempt 
to negotiate terms we find a big shortage exists. Distributors know this and 
take every possible advantage by allocating their pictures all out of reason. If 
we stall and try to zet a picture priced reasonably, we find we have lost our 
availability. We have received quotations on revival pictures 10 and 15 years or 
more old that are double and triple the price we paid when the picture was 
brandnew. 

Exhibitors have no inventory. We do not know what we are playing from 
one week to the next. We never properly advertise our programs. I own one 
theater in Los Angeles where we have no trailers on the screen 50 percent of the 
time. We have no regular clientele for our theater because the public can never 
be sure if we will play the pictures they want to see. So, they constantly go 
from one theater to another seeking the programs they want. In former times 
we were a definite outlet for certain distributors. 

In San Diego there are still move-over and swing-type bookings. In San Diego 
right now, the dominant circuit is putting in a new prior subrun on Bwana Devil 
in a house that has never before enjoyed such a playing position. United Artists 
are releasing that picture with flagrant violations of their established pattern of 
releases, Precedents set up on this one picture will then be established for the 
future. Is it because that Fox West Coast now are not an affiliated circuit 
(except by blood brothers) so they can act with immunity? 

A perfect example is that in one de luxe theater in a San Diego neighborhood 
we have been unable to negotiate successfully for the following pictures during 
the past year; offers (fair ones, too) were made on every one: Flat Top, Walk 
East on Beacon, Rainbow Round My Shoulder, Eight Iron Men, Carbine Williams, 
Young Man With Ideas, Skirts Ahoy, Sky Full of Moon, Clash by Night, Half 
Breed, The Lusty Men, Snows Kilimanjaro, Steel Trap, Night Without Men, 
Don’t Bother To Knock, Les Miserables, What Price Glory, Dreamboat, Bwana 
Devil, Big Jim McClain, Against All Flags, Iron Mistress, and many many more. 
This is not an isolated example. Every subsequent run down there has the 
same problem exactly. The year previous it was even worse because MGM was 
even more difficult then. 

The answer—I don’t know, frankly. The Department of Justice is not set up 
to enforce the decree. Arbitration seems our only solution, but it must have 
ilm prices and allocations included as well as some control of prereleases, and 
there must be some form of compliance enforced. 
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Mr. Noone. Mr. Jones, when you first mentioned discriminatory 
selling, you made reference to the fact there may be two prices, one for 
the man who yields and one for the man who is obstinate in his deal] 
ings with the exchange manager. Would you explain that a little bit 
more exactly, what you are referring to? Have you had some experi 
ence along that line? 

Mr. Jones. There is a perfect illustration of that right today 
There is a man who is a competitor—he really isn’t a competitor of 
mine, but he has a drive-in theater near me. 

We have had an excellent availability. He is having trouble dea] 
ing with one particular company. It happensto be Universal. A lot 
of people are having trouble with them. 

He has been blocked in making deals with this company to such a 
point he is a man with a strong grievance, and he sees me playing 
Universal pictures one right after another, and he can’t make deals 
with them. 

And it gets on his mind and it begins to weigh on his shoulders, 
and prey on his mind. It just happens that I get along swell with 
Universal. Maybe I won’t after this testimony. I just happen to 
get along well with Universal. They haven’t had a picture passed 
in my theaters for, oh, a couple of years, I guess. 

My film buyer happens to be friendly, ‘and I get along fine. 

My neighbor has already written in. Just the end of this last week, 
I think Thursday or Friday, he has written in asking to bid against 
me. You can see what is ae on in his mind. We are not really 
competitive. Weare about 3 miles apart. We have had equal avail- 
ability. But he is a drive-in and in the city of San Diego. I ama 
conventional theater inside the city of La Mesa. They adjoin. 

He has asked for bidding simply because he knows no way out of 
the situation. We haven’t had bidding before. He feels all he has 
to do is pay $25 more than I and he will get that run from me. 

He figures Universal is discriminating against him and he has no 
way out except to ask for bidding. It is a sad state of affairs. 

Another situation is that United Artists is now ignoring the way 
of runs on their handling of Bwana Devil. 

I will read this in part, if I may. This is my film buyer to the 
manager of United Artists. [Reading:] 

In Reseda, which your company established as a bidding situation quite some 
time ago, on an availability of 7 days after Los Angeles first-run closing (see 
your letter of November 21, 1952) and since, by your own admission, runs have 
been sold on Bwana Devil to the La Reina and San Fernando Theaters, a 
is still one run open and, since the La Reina and San Fernando runs must hs 
been concluded on a negotiated basis, and not via bidding (your November 
1952 letter says you will accept 3 runs on the 7-day availability, effective w 
the release of Outpost in Manila), it should be assumed that the Reseda T heat el 
may also negotiate for the picture on an equal availability with the La Reina 
and San Fernando theaters. 

They can’t do it. They have moved. They want Bwana Devil in 
a theater in San Diego that was never enjoying a particular run like 
it has for this picture Bwana Devil. It is an extra run. 

They have just decided that they would do that. And we don't 
have anybody that we can go to and say “Stop that man.” unless we 
compile ‘enough of these instances, and we have a multi-million-dolla1 
suit and then it pays us to go out and get a high-powered firm of 
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attorneys and sue. For 25 little $5 complaints there is no place for 
us to go. 

Mr. Noone. You have mentioned the need for some arbitration 
system or some type of czar. Are you familiar with the arbitration 
plan that was under discussion in the industry last year? 

Mr. Jones. There is a gentleman here in the audience who will 
testify tomorrow, Mr. H. V. Harvey, who was on the panel when they 
sat down with the distributors and tried hard to set up this arbitra- 
tion. He knows it from A to Z. I think you will get more from 
him than from me. 

(See also appendixes Nos. 49a, 64, and 66.) 

Mr. Noone. That is all, Mr. Chairman. 

Senator ScHorpre.. That is all. Thank you for testifying. Now, 
ladies and gentlemen, it is close to 5 o’clock. Rather than start with 
another witness we will conclude tonight and we will recess until 
10 o’clock in this room tomorrow. 

(Whereupon, at 4:50 p. m., the hearing was recessed until 10 a. m. 
Wednesday, April 1, 1953.) 
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WEDNESDAY, APRIL 1, 1953 


Unirep States SENATE, 
Monopo.y SUBCOMMITTEE OF THE 
Se.tecr ComMMITTEE ON SMALL Bustness, 
Los Angeles, Calif. 

The hearing was called to order at 10 a. m. in courtroom 9, Federal 
Building, Los Angeles, Calif., Senator Andrew F. Schoeppel (sub- 
committee chairman) presiding. 

Present were Senator Andrew F. Schoeppel, Senator Guy M. Gil- 
lette, and Senator George A. Smathers. 

Also present were Charles M. Noone, committee counsel, and Wil- 
liam D. Amis, investigator. 

Senator Scrioerret. The committee will come to order. 

I want to announce this morning that Senator George A. Smathers, 
of Florida, is with us. We are happy to have him. That rounds out 
the committee membership that will continue these hearings. 

I think, Mr. Vinnicof, you were passed yesterday, and you are, I 
understand, desirous of being No. 1 on this Wednesday morning. 

Mr. Vinnicor. Yes, sir. 

Senator Scnorpret. I wonder if Milton Arthur is here. 

Mr. Artiiur. Yes. 

Senator Scuorrret. Is Isadore Berman here? 

(No response.) 

Senator Scnorepret, Is Mr. Calvi present? 

Mr. Catvt. Yes. 

Senator Scuorpren. Is Mr. Wolff here? 

Mr. Wotrr. Yes, sir. 

Senator Scnorrret. And Guy Meek? 

(No response. ) 

Senator Scnorrren. Mr. Vinnicof, will you please stand, and Mr. 
Arthur and Mr. Calvi and Mr. Wolff please stand and be sworn? 

(Whereupon the above-mentioned witnesses were sworn.) 

Senator Scubevinc Mr. Counsel, proceed. 


TESTIMONY OF CECIL VINNICOF, PARTNER OF THE VINNICOF 
THEATER CIRCUIT, LOS ANGELES, CALIF. 


Mr. Noone. Mr. Vinnicof, will you state your full name and address 
and business affiliation for the record, please? 

Mr. Vinnicor. Cecil Vinnicof. Business address is 1824 South Ver- 
mont, Los Angeles 6. I am a partner of the Vinnicof Theater Circuit 
and vice president of three other corporations having theater interests 
in Los Angeles and the surrounding community. 
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Mr. Noone. How long have you been in the theater business? 

Mr. Vinnicor. Well, I have actually participated in it, working 
for my father at the beginning, since 1931, and became an active part 
ner in the business in 1939. 

Mr. Noone. How many theaters do you operate at the present time? 

Mr. Vinnicor. At the present time we are operating six theaters 
which are open. We, however, have about six theater buildings, some 
of which are open and some of which are closed. 

Mr. Noonr. What is your investment in the theaters now operating? 

Mr. Vinnicor. That is very difficult to say, except I can say this, 
that in acquiring our various theater interests, which numbered at 
one time 17, we had a total investment, that is, what we paid for the 
theaters, of $589,500. What they are worth today no one can answer, 
inasmuch as the total investment is now a losing proposition. 

Mr. Noone. Are you also a member of the board of directors of 
the Southern California Theater Owners Association ? 

Mr. Vinnicor. Yes, I am. 

Mr. Noons. Did you participate in the preparation of the trade 
relations committee report relating to the difficulties of independent 
motion picture exhibitors? 

Mr. Vinnicor. Yes. May I explain that? 

Mr. Noone. Yes. 

Mr. Vinnicor. Asa member of the board of the Southern California 
Theater Owners Association, I recommended that a brief be prepared 
analyzing the motion-picture theater industry, and that various mem- 
bers of our association be appointed as a committee to work on this 
brief, and this was done. We worked altogether for 6 months, and 
at the end of that time I was designated as the one to draw the brief, 
after having all of these meetings and hearings and thrashing every- 
thing out, and I prepared the brief of the trade relations committee 
report, which has been directed to the Small Business Committee of 
the Senate. 

I have a copy here and I believe it should be introduced as a part 
of my testimony. 

Mr. Noonr. Mr. Chairman, I suggest we incorporate the report in 
full in the transcript of today’s hearings. 

Senator Scnorrrret. Any objection? It will be so ordered. 

(The brief referred to follows Mr. Vinnicof’s testimony, p. 132.) 

Mr. Noone. Mr. Vinnicof, during the testimony yesterday the wit- 
nesses covered pretty completely, I believe, the economic background 
of the industry. I was wondering if you could go to the section re- 
lating to suggestions for improvement in trade relations, opening on 
page 16 of your report, and insofar as you feel necessary, refer to the 
earlier sections in discussing those suggestions. 

Mr. Vinnicor. Well, first of all, it should be stated that we drew 
this report in four separate sections. In trying to work this whole 
thing out, it seemed to me best to take up the relations that existed 
in the business and its practices that existed before 1948. 

By the way, that was the year that the Supreme Court of the United 
States decided the case of U. S. v. Paramount. I think the exact date 
was May 3, 1948. 

Then we decided to discuss the trade relations as taken up and dis- 
cussed in the Paramount case, 
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Then, also, we wanted to discuss the trade relations since the Para- 
mount case, that is, since 1948 to 1952, and then after analyzing all of 
those we decided to include what we would suggest as our ideas as to 
what the trade relations should be in 19X.X, and we used the term 
19X.X because we didn’t know when, if ever, such a code of relations 
could be established. 

Now, you must consider everything else in the first three parts of the 
report in order to fully understand the fourth part, because actually 
the fourth part merely sets forth what we think will correct all the 
evils set forth in the first three parts. 

In other words, we take the position that we are not satisfied with 
the decision in the Paramount case. We are not satisfied with the de- 
crees, the consent decrees that resulted from that case. We more or 
less disregarded the decree, and set forth what we think would protect 
the independent exhibitor as well as the producers, as well as the 
distributors. 

In other words, we realized that we would not have a healthy indus- 
try unless the three parts of the business are operating at a pr ofit. 

Senator Scnorrre,. May I interrupt there? I wish to bring this out 
definitely in the t testimony—you said you more or less disregarded what 
was in the consent decree. What do you mean by that? What you 
have in your report? 

Mr. Vinnicor. Yes, I meant that. 

Senator Scuorrret. In other words, as I understand you, the con- 
sent decree—while it has some inequities, many of them, as has been 
testified to here—generally, have been followed by the people in your 
segment of the industry. 

Mr. Vinnicor. By the consent decree, I meant, you understood, the 
consent decree between the Government and the Department of Justice 
and the defendants in the Paramount case, which was entered into 
in the district court. 

Senator ScuorrreL. I get that. I wanted to get that clear in the 
record. 

Mr. Vinnicor. We have been following that. We were never a 
party to the case. We are merely affected by it. 

Now, we divided these desired trade relations into eight major ques- 
tions, which we think pretty well cover the field. 

They are as follows: Can all theaters play pictures simultaneously ? 
If not, which shall on the pictures first ? 

Now, discussing that, we said that the former system of zoning and 
clearance cannot be reestablished in its old form, because it is a viola- 
tion of the existing antimonopoly laws. However. it is believed, and 
the committtee recommends, the following, that the operating com- 
panies and distributors can equitably make their pictures available 
to all theaters. 

Now, first of all, we feel that theaters not in substantial competition 
-hould be dealt. with independently, and not with regard to one an- 
other. In other words, if theaters are not in competition they should 
be given pictures at an early date, provided they are able to pay a 
sufficient revenue and charge the proper admission prices, and they 
can earn money for the distributors as well as for themselves. 

In other words, they shall be operated as separate entities. 





106 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Now, it has been the practice of the distributors to try to get theaters 
not in competition to bid against each other, in order to boost up the 
admission prices. 

Now, we have one concrete example in our own business. We have 
two theaters in zone 14, known as the Eagle Rock zone. 

Senator SCHOEPPEL. W hat city, please ? 

Mr. Vinnicor. This is Eagle Rock, which is a suburb of Los An- 
geles—it is actually a part of ‘Los Angeles. 

Fox West Coast has a theater known as the Highland Park Theater, 
which I believe is in zone 11. 

These theaters were always served separately, that is, one did not 
depend upon the playing position of the other. The two theaters and 
the Highland Park have always played based on the 21-day avail- 
ability. 

By the way, it took a lawsuit to establish that in Eagle Rock, to begin 
with. Let’s assume that has been established. 

We recently have been notified by Twentieth Century-Fox Film 
Corp., that they are revising all the zones and we now have to bid 
against the Highland Park Theater in order to get product for our 
theater in Eagle Rock. 

In other words, we now have to bid against that theater, where 
formerly we didn’t have to bid, which means we have to pay a higher 
price to get the picture or else play it later. That is what we are 
doing, we are playing it later, the result being we don’t gross as much 
money as we did before. 

Now, we feel that there are certain factors to be considered in deter- 
mining whether or not substantial competition exists between theaters. 
These factors are as follows: 

1. The admission prices established by the exhibitors. Not by the 
distributors, but by the exhibitors. 

The concentration of population. 

8. Transportation facilities. 

4. Location. 

In other words, if these factors are considered by any board or any 
court, we feel a decision can be arrived at as to whether or not theaters 

are in substantial competition. 

Now, we further recognize that all theaters i in an area cannot play 
pictures at the same time. We also recognize the fact that producers 
derive their greatest revenue from large theaters in large areas of 
concentrated populations, namely, the downtown business sections 
of each city. So we divided the theaters in Los Angeles area into 
two broad groups, namely, the downtown theaters and the neighbor- 
hood theaters. 

We realize, first, that pictures must be released to the large down- 
town theaters which can generate enough box-office revenue to warrant 
the expenditure of sums for advertising, which benefits late as well 
as early runs. And, two, obtain returns for the producer, the major 
portion of his picture investment, and to assure the exhibitor a return 
for his large investment in property. 

For example, one exhibitor in this town, Mr, Sherrill Corwin, has 
the Orpheum Theater. That is a very large theater, representing a 
very large investment. We have the Loew’s State Theater, which I 
believe belongs to the United Artists chain. You have the Los Angeles 
Theater, which belongs to the Aspell Theater chain. 
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These theaters have tremendous investments in property, have very 
big overheads. These theaters are being forced to pay large amounts 
of money for advertising. As a result they can gross more money 
than a small neighbor hood theater, and they should play the pictures 
first. 

Now, for example, there is one small theater known as the Regina 
Theater, which is at Wilshire and La Cienga. At one time I 
believe this property was offered to us for around $38,000. You could 
buy it lock, stock, and barrel, the whole thing. It had a seating ca- 
pacity of only six or seven hundred. It is quite a small theater. 

This theater has been given pictures by some of the large com- 
panies, such as Paramount. They gave them the picture known as 
A Place in the Sun, which was an outstanding picture and won the 
academy award. 

I don’t know if the theater played that picture for 4 or 5 months or 
whatever it was, but while it was playing that picture, theaters down- 
town didn’t have a proper picture to play. They were short of 
product. 

Now, we don’t feel that is right. This small theater with a small 
investment shouldn't hold up all the theaters in this area, because 
the distributor happens to find a place near Beverly Hills where they 
can charge a large admission price and get a lot of money out of it 
and then put the picture through the regular course of distribution. 

In other words, for the sake of the money they got out of that one 
small theater they hold up all the other theaters in this area. In other 
words, the large theaters must be protected as well as the small. 

Senator Scnorrret. How would you get at that? How would you 
remedy a situation like that? Would it be under some kind of a 
voluntary agreement or an arbitration board ? 

A suggestion was made here yesterday that you need some overall 
supervision in this industry. We have it in baseball, we have it in 
football, and we have it in many other fields, and considerable power 
is vested in the individual who heads such an organization. I thought 
we had Eric Johnston in this ball game someplace. 

Mr. Vinnicor. You have Eric Johnston, who merely controls the 
producers. That is all. He doesn’t affect the theaters at all, except 
through whatever monopolistic practices are worked out tor the 
producers. 

Eric Johnston has nothing to do with exhibition whatsoever, as 
far as setting up a code is concerned. 

Senator Scnorrret. I brought in his name because that is one name 
that is connected with the industry in certain categories. 

A suggestion was made here by one of the witnesses yesterday that 
there should be some arbitrator, some overall head, even under this 
consent decree, which apparently leaves it up in the air, but I won- 
dered what your views were with relation to what you are talking 
about right now. 


Mr. Vuxnicor. Well, I have in my conclusion certain suggested 
reforms, 


Senator ScHorrret. Excuse me. I may have been premature on 
this. 


Mr. Vinnicor. If you will kindly wait until then and let it take its 
turn. 


83617—53——8 
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Senator Scnorrre.. I defer to you. 

Senator SmarHers. When they ran this picture out at the Regina 
Theater, what did they charge as admission ¢ 

Mr. Vinnicor. I believe they got a dollar and a half admission. 

Senator Smaruers. And what are the ordinary prices that they 
would have charged downtown for the same picture? 

Mr. Vinnicor. I think they got $1.20 downtown. 

Senator Smatuers. In vier words, a 30-cent differential and ran 

out there first 

Mr. Vinnicor. That is right. 

Mr. Noone. Was that treated as a prerelease in the Regina Theater ‘ 

Mr. Vinnicor. If you want to label it as a prerelease, yes. To me 
it is just another run, that is all. 

Mr. Noone. It did go into normal distribution, in the regular first 
run theaters, after the closing at the Regina! 

Mr. Vinnicor. That is correct. 

Mr. Noone. And then it went into regular distribution ? 

Mr. Vinnicor. That is right. 

Senator Smaruers. Was this picture offered for so-called bidding 
by the bidders and the Regina Theater made the highest bid? Was 
that the way it was? 

Mr. Vinnicor. I couldn’t answer that question because I don’t 
know. I doubt it very much. 

Senator SMaruHers. In other words, it is your opinion they placed 
it there figuring they could get that price and run it there and make 
that kind of money out of it? 

Mr. Vinnicor. In other words, get a little bit of extra cream off of 
the top of the bottle. 

Now, the same thing was done with Come Back Little Sheba re- 
cently, which also won an academy award recognition, and this seems 
to be common practice. 

Now, we suggest that Los Angeles downtown, because of its being 
spread out so much, be divided into two general categories; one, the 
metropolitan downtown area, and two, the Hollywood area 

We recognize that in this town, because Hollywood, after all, i 
known as the home of the motion-picture industry and they are able to 
have premieres there and ballyhoo the picture that helps everyone 
throughout the whole United States, and in recognizing that a certain 
picture has merit, but we feel that one theater in each of these areas 
should play the picture simultaneously with the other. 

Now the question comes up as to how long should this theater be 
allowed to play the picture. If it plays an indefinite length of time, 
then all other theaters who follow these theaters don’t know when 
they are going to play the picture. In other words, we are strictly at 
the mercy of the first-run theaters. 

We recognize that they should play the picture a given length of 
time in order to get as much money out of it as they can, but yet that 
time should be cut off some place so that all the rest of the theaters will 
know that at least they will get a picture on a certain date or around a 
certain date. 

Now, to cite you one example of how that works, I would like to 
refer you to our theater in Alhambra. We have the first-run theater in 
the town of Alhambra, the Alhambra Theater. There is a first-run 
theater in Pasadena known as the United Artist Theater. 
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Now, normally a picture shouldn’t play in Pasadena more than 
maybe 2 weeks or 10 days or even 20 days. We have to follow Pasa- 
dena in the town of Alhambra. Now, this theater opened up with 
picture called Father of the Bride, with Spencer Tracy, and they he id 
the picture 4 weeks, and then ar the 4-week period there is another 

clearance period of, I believe, 7 or 14 days. I don’t recall the exact 
time, But there is a period of from 7 7 tol4days. In other words, our 
theater in Alhambra, whic h is first-run Alhambra, didn’t get to play 
o. picture until : ‘bout 4 2 days after it opened in the town of Pasadena, 
ich in turn was 7 7 days after it closed in Los Angeles. 

ie. we actually played the picture 49 days after it closed in Los 
Angeles. We were charging 60 cents admission, and yet we playe a the 
picture behind other theaters in the Los Angeles territory who are 
charging 25 or 30 cents, because a 49-day run in Los Angeles is a very 
low admission price. 

The United Artist Theater ran the picture for so long because it 

ither didn’t have anything else to play or they felt it more profitable 
to play the picture in Pasadena for 4 weeks and held us back in 
Alhambra. 

In turn, they held other little theaters back in Rosemead and Gar- 
vey and little communities that followed Alhambra. 

We feel that is a great injustice and we feel that some limitation of 
time must be placed “— the playing of pictures first run. 

Senator Giterre. By whom, Mr. Vinnicof? 

Mr. Vinnicor. Let me say this: I feel, and our board felt, that a code 
of regulations must be established, that is, written and adopted and 
enforced, by some governmental agency. Now, whether that be the 
Federal Trade Commission or whether it be made a part of the Para- 
mount case decrees, is something that will have to be worked out. 

But we have got to have some kind of a code to regulate this business 
or else you have got to have some place where the independent exhibi- 

tor can go and compl: 1in and make an allegation, prove his allegation 

and get some kind of a decision that can be enforced. Otherwise, we 
are at the absolute mercy of the distributors and the large theater 
chains in this territory. 

Does that answer your question ? 

Senator Gitterre. Yes. 

Senator Scnorpre.. That would be affected, of course, by the num- 
ber of producing companies that produce films; wouldn’t it? 

Mr. Vinnicor. Definitely. 

Senator ScHorrren. Now, if that is chocked off or cut down for 
economic reasons, and I am offering no suggestions as to some of the 
other reasons that might be in the making, that would seriously 
ante ate the situation again, wouldn’t it? 7 

{r. Vinnicor. That is right, sir. 

Seukese Scnorpren. In that connection my attention was called by 
my colleagues on this committee to an article in the Los Angeles Time 
{ saw it later this morning on page 2, and it is dated as of April 1 
That is a significant date. “Work at Studios Ebbs, Fewer Films 
Planned” is the title of the article which was written by Edwin 
Schallert. 

If there is no objection from my colleagues on this committee, I 
would like to have that incorporated in the record. It is rather re 
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vealing as to what the policy or the program might be for at least the 
next year, indicating a reduction in the production of films. 
(The matter referred to follows :) 


[From the Los Angeles Times, April 1, 1953) 
Work aT Stupios Esss, FEWER FILMS PLANNED 
(By Edwin Schallert) 


Retrenchment moves, attributed to the changeover to new processes for film- 
making like 3D, CinemaScope and other wide screen devices, were again slash- 
ing into Hollywood studios yesterday. To some extent, employment at Metro- 
Goldwyn-Mayer has been affected because when certain employees have left, it 
is admitted, they have not been replaced. 

The publicity department at 20th Century-Fox, as well as story department 
readers and secretarial reserves, are feeling the pinch. There is talk of severance 
by even some of the producers on this lot, although the changes were called 
seasonal and due to a planned reduction of the number of films on the program. 

“At the most the cut amounts to 8 or 9 percent,” said a spokesman for 20th 
Century-Fox. ‘When you make fewer pictures, as we plan this year, you nec- 
essarily have to reduce the studio forces. 

“When the new developments in the industry are fully established, we will be 
rolling along with probably more people at work than ever, so this cannot be 
regarded as a serious condition. 


FEWER FILMS PLANNED 


“We will know today how many pictures will be made, when Darryl F. Zanuck, 
as head of the studio, reaches an anticipated decision.” 


Originally some 35 films were on the program for the new season, but it is 


hinted that the number will be 25 or less now pending the technical readjust- 
ments. 


Simultaneously an increase in the net revenue of 20th Century-Fox has just 
been reported for the year 1952, the total being $4,747.587, as against $4.308,431 


for 1951. It is being predicted that the net will be higher for the present year 
by a considerable amount. 


Not only Metro-Goldwyn-Mayer and 20th Century-Fox have been proceeding 
more conservatively, but a similar slowing down is due at Warner Bros. 

Paramount Pictures, Inc., is keeping a steady flow of product but not a super- 
abundance. Republic Pictures after a quiet spell is again resuming, while Uni- 
versal-International is continuously active. 


RKO-Radio has also resumed production on a moderate scale following @ 
hiatus, due to the deal involving the studio, and temporary lack of an official 
guiding head for the operation, a post now filled by James R. Grainger as 
president. 

Mr. Vinnicor. Well, I believe our committee has a suggested ans- 
wer to that, too, sir, and that has to do with the question of fran- 
chises. 

Now, you may ask how franchises affect this, and I think it might 
be well here to explain that. 

In the olden days, that is, before the Paramount case, we were able 
to go in to a distributor and negotiate for the whole year’s product. In 
other words, they would say they were going to make 50 pictures or 
52 pictures or whatever it might be. Our company would sign a con- 
tract agreeing to take all of the 50 pictures at a designated price. 

In other words, it is like an attorney getting a retainer agreement. 
He knows he is going to get so much for the next year from this partic- 
ular client. Now, the distributors could take those contracts to the 
bank and could borrow money on them to finance their pictures, Then 
all that they had to do was take in maybe $50 million of contracts and 
the banks would loan the money to make those pictures. 
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Now, you take United Artist distributors, who didn’t have their own 
producing companies, yet if they could sell 50 pictures in advance, 
that certain independent producers would make for them, it seems 
to me the independent meen could take those contracts to the bank 
also and borrow money, and they could also make pictures. 

Now, this case, that is, the Paramount case, in destroying these 
franchise rights, made all the theaters buy picture by picture and 
theater by theater, which means that once a producer makes a picture 
he has no guaranty the exhibitor is going to purchase it, if it is a 
good picture, or if the theater happens to need the picture when it 
breaks it will be purchased. 

There is no assurance in advance when he is going to get his money 
out of that picture. Now, if you can have franchise agreements es- 
tablished again, and they can be, I believe, without creating an illegal 
monopoly, then the independent producers would have an incentive to 
make pictures again and we would have other people making pictures 
besides the eight major producers. 

And if the independents made pictures again, we would have a 
larger supply to fill the needs of our theaters. Now, that is one possi- 
ble suggestion. 

Senator Guerre. May I ask a question with reference to that, Mr. 
Chairman ? 

Senator Scuorrren. Yes. 

Senator Gitterre. You, in effect, were discussing the practice of 
block booking, were you not? 

Mr. Vinnicor. Yes. 

Senator Giuutetre. Now, turn over the other side of the coin. You 
have suggested that that system enabled the producer to know that he 
had a market. 

Mr. Vinnicor. That is right. 

Senator Gutetre. And had a contract for the year’s production, 
and on those contracts he could hypothecate or borrow money. But 
on the other side of that coin was there not this situation? The ex- 
hibitor not only had the right, but he was forced to take pictures. He 
didn’t know what those pictures were going to be, whether they were 
going to be worth showing or whether they were dregs on the market, 
but he had to take them whether he wanted to or not. Wasn't that the 
other side of the picture? 

Mr. Vinnicor. That sounds very good and it might sound as being 
true. 

Senator Grttetre. Wasn’t that true? 

Mr. Vinnicor. Yes, but let me say this: We have to take all the 
pictures now. What is the difference if we buy them one at a time or 
buy them altogether ; we still have to play them all. 

Now, you take our theaters, for example, which are down in the 
lower runs. We change our programs twice a week. We can’t play 
a picture longer than 3 or 4 days, and we have to play at least 2 pic- 
tures at a time. 

We need 208 pictures a year. In one theater we had 6 pictures a 
week. 

Senator Gmuetre. Let me interrupt. You have to play 2 pictures 
atatime? Do all of the theaters here run 2 feature pictures? 

Mr. Vinnicor. Most every one of them. 

Senator Guerre. And competition forced them into that. 
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Mr. Vinnicor. Yes, except for the first-run theaters, and they play 
a second-run feature many times. 

Now, if we need 208 pictures a year, and I believe in 1950 only 263 
pictures were produced altogether by the major companies, and of the 
263 pictures produced, I doubt very much if 75 of them were worth- 
while showing at all. Some of them were westerns and cheap B and C 
pictures. 

You can see by that that we still have to buy all of the pictures in 
order to fill up the playing time, and we are always short. So what do 
we do? We get a few foreign pictures once in a while that happen 
to creep in, or old pictures that were successful, and play them ove: 
again. 

So, in any event, we still have to take all the pictures that are made 

Senator Grerre. The situation you just Sninibed as pertaining 
to this area does not pertain to all the areas of the United States by 
any means. They are not running double features in most of the 
places. Isn’t that a situation that you men have allowed to grow up 
among yourselves here in the way of competition which forces you, 
in order to stay in the picture business, to run a double picture pro- 
gram. Because of that you are purchasing 2 main pictures instead 
of 1, and you are forced to do that by your own practices. 

Mr. Vinnicor. ‘That is right, sir. “However, I haven’t been in every 
part of the United States, but I think statistics could be gathered on 
that point. I think you would find that in a majority of the larger 
communities, where you don’t have just 1 theater in 1 town, you will 
find that most theaters do show double bills. 

Senator Gitterre. I don’t believe they do in Washington. 

Mr. Vinnicor. Perhaps not. 

ae Gitetre. I doubt it, and that is quite a good-sized city. 

I don’t believe they run double features there. 

Mr. Vinntcor. Is that the State of Washington you are speaking of / 

Senator Gitterre. Washington, D. C., where these gentlemen come 
from. 

Senator Scnorrren. I am from Kansas. 

Senator Smatruers. We go to the Senate most of the time. 

Mr. Vrynicor. I am talking about large communities, not that 
Washington, D. C., isn’t a large community, but I don’t know if there 
are any restrictions on building theaters in Washington, D. C., or not. 
I am not familiar with it. I do know in large communities where you 
have a large number of theaters spreading out—that is, spreading out 
among the people—you have to have double features to do any kind 
of business at all. 

Now, in single towns, such as Laguna Beach in our State, where you 
have about five or six or seven thousand people, there is one theater. 
The owner of that theater can get away with a single-feature program, 
but if you build 2 or 3 or 4 theaters in that community, you are going 
to start throwing double bills at the people in order to compete with 
one another. 

Senator Gruuerre. I can understand the reason for that. Compe- 
tition forced you to do it. But what I was trying to have the record 
show was that that is a condition not brought about by the Paramount 
decree or any practices, but was brought about through competition 
among yourselves. 

Mr. Vixnicor. That is right, sir. I can’t argue that point. 
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Senator Smaruers. May I ask a question, Mr. Chairman? 

Would you like a situation where you went to the producer and he 
says, “I am going to make 52 pictures this year. I don’t yet quite 
know what the ‘y are going to be or how successful they are going to be, 
but I want you to enter into a contract with me and I want you to 
take all.” 

Would you like that situation ? 

Mr. Vinnicor. It would be much better than what we have today. 

Senator Smaruers. In other words, you would rather take the risk 
of having a picture that is not very good than having no picture at all. 
Is that wh at you are t talking about ? 

Mr. Vinnicor. That is right. 

Senator ScHorrreL. You may proceed. 

Mr. Vinnicor. I might add along that line that we never thought 
there was anything wrong with buying 52 pictures or 50 pictures a 
year, except for certain evils. 

Now, for example, the evils were these: We had to take all or none. 
In other words, there were eight companies. If we had to buy 400 
pictures in advance, knowing we could use only 208, we felt that a 
lot of these pictures were choking us. 

That resulted in what we call PNU’s—that is, we paid for them and 
didn’t play them. 

If there was a cancellation privilege of, say, 20 percent in those 
contracts, then the producer at least would know that we were going 
to take 40 out of every 50 pictures that he makes. You have to do 
that because some neighborhoods will not take westerns; another 
neighborhood will not take mysteries. Mysteries are no good in one 
neighborhood and in another neighborhood heavy dramas are no good 
al all. 

Now, if we had some elimination clause, we would be glad to sign 
for 50 pictures, with the right of eliminating 10 pictures out of the 50. 
That still gives the producer some assurance he is going to get a certain 
amount of | money and we would then have an inventory. 

Now, inventory is a big point with us. When we used to own a 
theater and we had a designated run and we bought all of the pictures, 
we had something that was worth some money; we had a lease on the 
theater; we had a run of pictures; we knew that every year we could 
buy about 300 pictures or 400 pictures. 

Today we have nothing but the lease. If someone wants to come 
in and buy our theater, we have nothing to sell him, because we have 
no pictures to show them. They have to go in and negotiate for 
each picture. 

Instead of having an inventory like all other businesses, we have 
nothing. Now, that is bad also, because we don’t know when we 
are going to play a picture. 

The atekenes know we need the picture, so they can afford to 
wait to the very last minute and hold you up for the terms they want 
to get for that picture, yet if the picture is going to do us any good 
at all we have got to know at least 2 weeks in advance of our playing 
date so we can get out programs and advertise the picture and put 
on trailers on the screen, and what have you. 

In the Eagle Rock Theater we usually have a man there on Monday 
morning to ‘chi ange the marquee and have the program for Wednes- 
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day appearing there. Now, that is how close we are to our playing 
date with our advertising. , 

Now, that is no good. You have to know in advance what you ar 
going to sell, otherwise how can you properly sell the product. The 
result is we finally give in to their terms, or maybe get a couple of 
dollars knocked off, but we buy the picture late and we can’t advertise 
it as it should be advertised, and the result is we don’t have very much 
business. 

Now, as I said before, we feel there should be some limitation o1 
how these pictures should play in the various theaters, and here is 
what we suggested: All theaters outside of the, let us say all other 
theaters situated in the lesser important neighborhood districts, that 
is, the smal] neighborhood towns, should play pictures in staggered 
7-day duration. In other words, each theater should have a 7-day 
period in which he can play the picture and then as soon as he closes, 
the picture should open up in the theater that is going to follow. 

Now, if he wants to play the picture 3 days, there will be a 4-day 
clearance period. If he wants to play the picture the full 7 days, 
he can, but there is no clearance between the 2. 

Now, theaters in neighborhoods not in substantial competition with 
theaters in other neighborhoods should be permitted to play the pic- 
ture simultaneously. By that we mean this: Formerly, that is, be- 
fore the Paramount case, there were some 23 zones in the city of Los 
Angeles. These were supposedly noncompetitive areas. One theater 
in each area played the picture at the same time, so there were 21 
runs all playing the picture at the same time. We still think that is 
a good system. 

Mr. Noone. In all runs, Mr. Vinnicof? 

Mr. Vinnicor. This is the first neighborhood run. 

Now, the next question is, how long shall each theater be allowed 
to play the pictures before they are made available to the theaters 
which follow ? 

Now, we felt that the first run Los Angeles and Hollywood should 
have unlimited playing time provided, and this is a big “provided,” 
all breaks for the next subsequent runs begin not more than 21 days 
after the opening first-run date. 

Now, here is what we mean by that: If a theater wants to play a 
picture 3 weeks, that is, 21 days first run, he will have the sole right 
to that picture in the city. However, if he wants to hold the picture 
over for 21 days—that is, he wants to play it 28 days, or 35 days, it is 
all right with us, but still the theater that depends upon that picture 
should start playing it on the 22d day. That still gives him the 
right to play it as long as he wants, but it still gives the smaller the- 
ater a time, that is, a cutoff time, when they know the picture is going 
to start to break for them. 

Now, the runs following the first ones, as I said before, shall have 
7 days in which to play the picture. 

You mentioned prereleases before, and our committee frowned upon 
the prerelease runs and we recommended that such runs be eliminated 
except in the case of outstanding productions, whose cost and mag- 
nitude is such that special treatment and extended playing time is 
warranted. By that we mean such pictures as the Greatest Show 
on Earth: If Mr. DeMille and Paramount want to invest $5 million 
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in a picture, we found they need to get that money out, and we believe 
they should be permitted, first of all, to get that and they can get it 
again by the prerelease method with high admission prices, and we 
can still do good business with it. 

But you take a picture which is a smaller type of picture, or nor- 
mally good picture, such as A Place in the Sun. We think there is 
no reason to make that a prerelease picture, because in the first place 
they don’t cost $5 million, and, secondly, they are not worth the 
price of the prerelease picture. 

And, last, in order to set a standard for what would be a prerelease 
picture, we make 2 provisions: No. 1, a minimum evening admission 
price of $1.50, including taxes, can "be successfully charged to the 
public. In other wor ds, if the ‘public is not willing to pay $1.50 it 
isn’t a prerelease picture. And then if they pay $1.50 and it is 
successful, we don’t think anything less than that should be a pre- 
release picture. 

Secondly, we feel that all seats should be reserved in advance of 
the performance. In other words, when you have reserved seats, 
there is something about it that makes the picture seem big. Take 
the Cinerama in New York. I saw that several months ago and all 
seats are reserved and they have a big sign outside showing the days 
of the month, and for every day on which they are sold out they have 
a cross over the date. Well, when people walk by outside they are 
greatly impressed by the fact that all seats are sold on those dates 
and for so many given days, so it does add to the magnitude of the 
picture in our minds. 

Now, those are the only two situations in which we would allow pre- 
release runs, and it is for the distributor to decide whether or not 
he wants to gamble on such a one. 

Now, the next question is, how long shall successive showings be 
kept apart. In other words, when you start the picture now going 
down to the various subsequent runs, how long shall successive show- 
ings be kept apart? And this brings up the question of clearances. 

First of all, we feel that clearances should be based upon the admis- 
sion price as established by the exhibitor or the distributor; and, 
the amount of clearance shall be in direct proportion to the difference 
in admission price; and, No. 3, the revenue paid to distributors by 
competing theaters. 

Now, let me explain that for a moment. We feel that the motion- 
picture business is a little different than any other type of business 
we know of. Take the clothing business, for example. The manu- 
facturer doesn’t sell the same suit over and over again to different 
people who wear it different lengths of time and finally throw it out. 
They can all buy another suit. 

Yet film is something that every theater has to play, that is, the 
same film. Now, as we mentioned before, who is going to play the 
picture first and how long are they going to play the picture first and 
who is going to play it second and third, and so forth. We feel that the 
theater that charges the highest admission should be allowed to play 
the picture first. That gives the producer the greatest amount of 
revenue he has to have, in order to make a big investment in the 
picture. 
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I have heard rumors—I have heard statements made that--this 
not the exact figure, but it brings out the point for illustration—s0 
percent of the film revenue derived from the theaters comes from about 
10 or 15 percent of the theaters. That is, the big money comes from 
the big theaters, and the small money comes from the small theaters 

The first run theaters charge $1.20 admission and they should play 
the picture first, and go on down the line. It brings up the point 
that a theater plays the picture 21 days after they close the first run 
and if they charge 50 cents, a theater that charges 30 cents shouldn’t 
be playing the picture at the same time. 

There is a classic example of that in thistown. It was done becaus« 
I think the owners felt they had to. It was the Baldwin Theater. 
It was built with a very large investment, something around $350,000, 
I believe. It is a very large, exclusive theater, with a nice, big park 
ing place. They could not get an early run of pictures because the 
area had not developed sufficiently in the minds of the distributors 
to warrant giving that theater an early run. And not having the 
product, they couldn’t charge a high admission price. They set on 
a price of 50 cents and children free; bring as many as you like. 
And they got a run of pictures on a 21-day run. Most 21-day run 
theaters were charging either 65 cents or 75 cents, or some price above 
dO cents. 

Ads went up all over town. If you go there on Friday night you 
will see the parking lot just jammed with cars and all the other 21-day 
theaters are suffering because their patrons are driving over to the 

saldwin Theater to see the pictures. Whether or not the Baldwin 
Theater has been making money I don’t know. But yet, it has 
affected all the other 21- day theaters because they are playing a picture 
in a nicer theater, with a nicer parking lot, at the same admission or 
lower admission price, as other theaters charging higher prices. 

Senator Gitzerre. Do you think that is a matter that the Small 
Business Committee of the United States Senate should interfere 
with ¢ 

Mr. Vinnicor. Sir, I feel that is a matter that should be established 
by this code. You may only have the interest of the public at 
heart 

Senator Gititetre. We have, incidentally. 

Mr. Vinnicor. Which is correct. Let me say this, that this has 
happened in other industries, too. Some of the milk companies, for 
example: one milk company decided to sell his milk for 13 cents a 
quart, while everybody else is selling it for 20 cents a quart. It 
tumbles down the whole industry to the point everyone is losing 
money and competition is erased. As soon as everyone is driven out 
of business, up goes the price to where it is higher than it was before. 

In order to protect the industry you can’t allow any one theater to 
reduce the price to a point all theaters are going to close up. That 
creates a monopoly. 

I believe that was the point in the A. & P. Grocery case. That was 
the complaint: that they reduced the prices until the other grocers 
were out of business, and then they upped the prices. That perhaps 
made the public happy, when they lowered the prices. 

Senator Scrorprri. That is one of the reasons, as Senator Gillette 
pointed out here, why it is so necessary for us to get again in these 
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proceedings, by way of a record, what the discordant notes are, where 

the inequities are. I personally happen to subscribe to the theory 

that. I want the minimum of Government regulation, consistent with 
hat good business practice is going to put out to the public. 

1 certainly hope that in this situation here and in related matters it 
won't be necessary for the Congress of the United States to legislate 
:traitjacket performance. This could be avoided by the various seg- 
ments of the industry getting together in a fair way—the producers, 
the distributors, and the exchange managers. 

That is why the question that the Senator has asked is so impor- 

int for us to have your views on, because this thing can go pretty 
far the other way, too. 

Mr. Vinnicor. For the record, let me say I agree with everything 

uu have just said. I agree wholeheartedly with it. 

But, on the other hand, let me say this: We have been trying, 
through our organizations—that is, the national organizations and 
local organizations—to work, I would say, for the last 20 years, to cor- 
rect these evils. We have never been able to scratch the surface. 

So in sheer desperation we worked up this brief and sent it to every- 
body in the United States that we thought might have something to 
do for us. And the only response we got was from the Small Business 
Committee of the Senate. I feel that is a great compliment to you 
gentlemen. 

Senator ScHorrre.. We are here to find out what this thing is all 
about. This is one of a series of hearings this committee expects to 
hold. 

Mr. Vinnicor. In this broad land you people were the only ones 
that said “We will try to find out what is wrong and see if we can 
help you.” I want you to know we all appreciate it. If I put in 6 
months’ work on this thing, it was rewarded by the efforts of you 
gentlemen. 

Senator Smaruers. Senator, this problem he is talking about is not 
just local in nature. Yesterday I stopped at Jacksonville, Fla., and 
later in Atlanta, Ga. There had been some publicity given to the fact 
[ was coming out to this hearing. In each instance the inde ‘pendent 
theater owners in both States, Florida and Georgia, came and pre- 
sented what they felt were the inequities and the fact they were hav- 
ing to go out of business in large numbers, and for the same reasons 
Mr. Vinnicof is talking about. 

So, it is all over the country; certainly in the southeastern part of 
the United States. 

Senator Gittetre. I may add right there, in supplementing what 
the other two Senators have said, we have in mind that the motivating 
power back of the Paramount case was a situation to which you have 
referred, and that has been apparent in many branches of industry 
where some powerful group would attempt to drive others out of busi- 
ness by wrifai air trade practices, until they got control, monopolistic 
control, and would jack up the prices. That, of course, was the genesis 
of the action in the Paramount case. 

But what I particularly inquired about was that you were suggesting 
substituting another monopolistic control in the place of legitimate 
competition. The difficulty is drawing a line between legitimate com- 
petition. 
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In the particular case you have just cited, that was not an attempt 
on the part of the Baldwin Theater to monopolize the business by 
undercutting to get all the business and drive the others out. They 
were forced by conditions of competition that you outlined. They 
weren’t getting the business and they had a huge investment and 
their trade practice was not monopolistic in intent. It was for the 
purpose of competing and getting their share of the business. 

To draw the line legally, as you know, or legislatively, as we know, 
to draw the line between what is the purpose, what constitutes unfair 
trade practices and what constitutes legitimate trade practices, is 
a very difficult matter. 

We want to help, but we are forced in any effort we make to con- 
sider drawing that line. 

Mr. Vinnicor. Sir, I think your point is very, very well taken 
And let me attempt to draw the line for you. 

The question comes up as to what competition are we talking about. 
Now, in this business, to me there are two distinct categories of com- 
petition. No. 1 is the competition between theaters, to get the product 
from the distributors. No. 2, the competition to get the patronage 
from the people. 

Now, one depends upon the other. When you havea situation where 
you have got more theaters than you have pictures available to feed 
those theaters, you have a tremendous competition between the theater 
owners to get the pictures. 

Now, we love competition between theaters, to get patrons. That 
is what this country is based upon. We like to outdo our fellow com- 
petitor and put on a little better show than he has and have a cer- 
tain gimmick he doesn’t think of, to get the people in our neighbor- 
hood. But we can’t have both competitions. We can’t have a candle 
burning at both ends. 

On the one hand, we try our best to get the pictures, which is diffi- 
cult, and, on the other hand, we try to get the people after we get 
the pictures. If this thing were regulated so that the Baldwin Theater 
was given its proper run of pictures it is entitled to, it wouldn’t have 
to upset the whole applecart in competing for patronage. It would 
compete with theaters of its kind; that is, theaters that are its size, 
with its transportation facilities, with its appointments, showing pic- 
tures on an equal run. To me that is the way this thing stacks up. 

Senator SMATHERS. You would have different levels; a certain group 
would be competing up here and a lower group would be competing at 
the bottom and would not be competing with the top group. 

Mr. Vinnicor. Yes; that is exactly right, but, other theaters had 
to give up their patronage, did lose their patronage. And as a result 
of the Baldwin being successful, maybe 20 theaters in the neighbor- 
hood closed up. We happen to own three buildings in that section, 
and that is why we are adversely affected. 

The next question we ask is, How can equal rights to exclusive runs 
to pictures be satisfied, two theaters in direct competition. A lot has 
been said about competitive bidding, how bad it is. Yet we recognize 
the fact that competitive bidding, in its proper place, is the only way 
to settle an argument; where you have two men who both claim to 
be the champion of the United States, as far as the heavyweight title 
is concerned, they have to fight it out to see who is going to win. 
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That is the same thing here, where two theaters are in direct compe- 
tition; each one wants the same pictures. In that situation we know 
of no other way to settle the dispute, other than by competitive bid- 
ding. And again this is a big proposition where certain prescribed 
rules of fair play must be established to govern this competitive 
bidding. 

We have gone into great detail to try to achieve that end. First 
of all, we say any theater owner who desires competitive bidding as 
a solution to his problem must make his request voluntarily to the 
distributors in writing and send a copy of his request to his com- 
petitors. 

Distributors and dependent exhibitors should be forbidden of in- 
voking competitive bidding. And the competitive bidding should 
come from the independent exhibitor and not the distributor. The 
reverse has been true. The distributor, in many instances, to create 
competition where none exists, such as I explained to you in Eagle 
Rock and Highland Park, starts the bidding. We were happy and 
the Highland Park Theater was happy. We played the same pictures 
and everything was fine. 

They upset the applecart by forcing us to bid against each other. 
That is wrong. You wouldn't have competitive bidding there if one 
or the other exhibitor asked for it. The dependent exhibitors in the 
Paramount case should be restricted from demanding competitive 
bidding. They have shown their true colors as being monopolistic. 
The Supreme Court pointed out the hazards that would result if you 
had competitive bidding instituted by competitive exhibitors. They 
shouldn’t be allowed to take away what an independent exhibitor has 
had for many years. 

And the second point is that the two theaters must be in substan- 
tial competition before competitive bidding can be invoked. In other 
words, there is no point in having competitive bidding if the theaters 
aren’t in competition. 

Now, the test of such competition we have laid down here, also, such 
as transportation facilities and the size of the theater and the revenue 
it can produce, and so forth. 

No. 3, we want the bids to be presented in writing and sealed. Now, 
here is what one company has done. They don’t like the term “com- 
petitive bidding.” They like the term “competitive negotiations.” 
‘hat sounds better and not quite as harsh. It is softer. 

What does this mean? It means that they send out letters, “Sub- 
mit your bids, boys.” So we turn in our bids. 

Let’s say our bid is $200 at the Eagle Theater and the Highland 
Park is $225. Well, this isn’t real auction bidding, so by negotiation 
they have a right to call up Vinnicof and say, “Look, you want to 
give us $235 for the picture? You can have it.” 

Well, we feel we will gamble another $35 and take the picture. 
That is not fair play. 

If the bids were sealed and opened at the same time, the highest 
bidder would then be awarded the picture. 

Mr. Noonsz. What company is that, Mr. Vinnicof, you are referring 
to¢ 
_Mr. Viynicor. That is Paramount. We feel that all the solicita- 
tion for bids must be sent out simultaneously to the competitors. In 
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other words, the bids should go out at the same time. All bids must 
be publicly openly at the same time. 

Now, for example, this new process of natural vision came out. 
This picture “Bwana Devil” was the first picture to introduce this 
medium. In Alhambra I asked the gentleman there who buys the 
pictures for us, I said, “Have we got a chance to get ‘Bwana Devil’?” 

He says, “No, that has already been bought by Fox West Coast 
long ago.” 

No one ever notified us who distributed the picture, who had the 
picture, what is involved in the picture, and Fox West Coast, having 
a larger chain and being larger, they got that picture long before we 
even knew the thing existed. That is not a fair way. 

They have a theater called the E] Rey in Alhambra, and we have 
the Alhambra and the Garfield. We feel that those theaters, being 
in direct competition, should have a chance to bid for the product, 
or at least both know about it at the same time, but we didn’t. 

Now, we also feel that the award must be made at least 14 days 
prior to the availability date of any feature. In other words, they 
should notify us at that time of the fact that we did or did not get 
the bid. We ought to have at least 14 days’ notice, so that we can 
advertise that if we get the bid, or negotiate for another picture if we 
don’t get the bid. 

Now, the question comes up as to what bid should be accepted, and 
the Supreme Court, in talking about this point, wrestled with the 
problem. We feel that the bid which provides the most revenue to 
the distributor in the shortest period of time, must be the bid ac- 
cepted. 

Now, for example, a small theater can bid against a large theater 
for a new picture and he might even guarantee that he will pay the 
same for the picture that the large theater does. However, we must 
realize that the element of time is involved. The small theater cer- 
tainly can’t in 2 weeks or 3 weeks, that is, the same length of time, 
produce the same revenue as a theater that has 3,000 seats, and we 
don’t feel that these small theaters with small investments should 
hold up the distribution of the picture. 

Therefore, we suggest that the bid which produces the most rev 
enue to the distributor in the shortest period of time be the bid ac- 
cepted. 

Also we suggest that the highest bid must be accepted unless collu- 
sion between bidders can be established, and we put that in to protect 
the distributor against collusion by his bidders. 

Now, the next point, the next question is, how can a fair film 
rental be arrived at for all stages of exhibition? The distributor 
should recognize that the value of any picture diminishes with each 
successive showing or run; in other words, the value of the picture 
is less as time goes on. 

A formula for arriving at film rentals in the early runs cannot 
apply to the fixing of film rentals in the later or subsequent runs. 

Now, you go to the pictures like I referred to earlier, for example. 
this picture is sold on a 35-percent basis. A theater that made a 
gross, say, of $4,000 a week, that bids 35 percent for the film, pays on 
that amount $1,400 and still has $2,600 left over. But a theater that 
grosses $400 a week, if he pays 35 percent for that film, he has got 
$260 left over. 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 121 


In other words, you can’t apply the same selling formulas to large 
theaters as you can to the small theaters, and yet that is what they do. 

So we feel that some formula for arriving at film rentals that 
applies to each individual situation should be w vorked out, rather than 
an overall picture that they have given us. 

In other words, we say eliminate policy percentage pictures and 
sell each theater according to its potential gross revenue at the theater 
in question, and we have to consider the true house expense for each 
theater in arriving at the price. 

That brings out a big laugh to me. Metro-Goldwyn-Mayer, which 
is known as “the friendly company,” says, “Gentlemen, bring in your 
books to us, show us what your house expenses are, and we will work 
out something which will be reasonable for you.” 

You bring the books to Metro and Metro looks at the books and 
sees that he is paying $500 a month rent and he happens to own the 
building. The salesman says, “We are not going to allow you $500 
a month rent. Why should’ we guarantee you a return on your 
investment in your building?” 

Whereas we in our own situation, somebody else owns the building 
and we pay $500 or $600 a month rent for the same sort of premises. 
Then they go on and say, “You have got yourself in here for $75 a 
week. You are not entitled to any salary. You have a miscellaneous 
expense account which is impossible.” And you walk out of there 
with absolutely nothing accomplished. 

They say, “If we didn’t sell you pictures, you would have to close 
down your theater and you would lose the $500 of rent, anyhow. So 
we are not going to recognize that as part of the business expense.” 

That is childish, and yet that is the type of thing we are confronted 
with. 

So we say consider true house expense for each theater in arriving 
at a price. 

Then we wrestled with this next statement for quite a while, and 
came up with this: What is the price that should be charged for a 
picture? And we say the price charged for a picture should not 
guarantee but should anticipate a profit for the exhibitor. No one 
has a right to ask a guaranteed profit. But the price that the dis 
tributor asks should antic ipate a profit to the exhibitor. 

In other words, if you have a house in which the expense is $500, 

they shouldn’t charge you $400 for the picture. 

Then we go on to say license fees should be adjusted so that the sub- 
sequent run theater can exhibit the same picture or picture combina- 
tions as the previous runs. 

[ want to repeat that again. License fees should be adjusted 
that the subsequent run theater can exhibit the same picture or picture 
combinations as the previous runs. 

Here is why we put that in: You asked about double bills, Senator. 
During the period of time before 1948, as the Paramount decision in- 
dicates, National Theaters in this territory and other theaters in other 
territories had certain contractual rights which we as independents 
did not have. They had formal deals, they had master agreements, 
they had underage and overage privileges, and so forth, that the Para- 
mount case holds to be improper. 
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As a result, they could buy a picture and a combination of pictures 
that we could not. In other words, with 4 pictures, for instance, there 
are 2 of them that are now ready for their early runs, they would take 
the 2 top pictures and put them together. 

We, on the other hand, had to follow them, not having these con 
tractual provisions that they had; we would have to pay for those pic- 
tures on a top percentage price, whereas they put two pictures together. 
To apply that, when we try to buy the same pictures and put them to- 
gether, we find ourselves paying 70 percent film rental, which is 
ridiculous. 

So we say that we should be sold pictures on the same type of terms 
as they should be sold pictures, so they are not favored against us. 

Now, the next point is, how can admission prices be made fair to the 
public, the retail exhibitor and the producer distributor? In other 
words, we try to be fair to everybody in this work, not just ourselves, 
and we suggest that the distributor should not force the exhibitor to 
pay more for any picture than the theater can afford to pay. If he 
charges more than they can afford to pay, the theater man is brought 
to a situation where he has got to have the picture and has to jack 1 up 
the admission price, make the public pay a higher admission price. If 
they don’t hold us up, we won’t hold the public up. 

Second, the distributor should try to make all runs of pictures 
profitable runs. It is believed that the following might result from 
the above suggestion: Theaters ordinarily designed for subsequent 
runs, because of their size and locs ition, demand the right to move up 
their availability dates when forced to pay more for film than a later 
run would justify. A fair fee for all runs would discourage the race 
for the early runs. 

And here is what we mean by that: If we are charged a fair price 
we will be happy to build up the picture to the category that we 
ae ourselves in, whereas if we have to pay the same price as the 

early run theater, we will try to get the picture moved up and then 
they start to scream that they haven’t got enough prints to supply 
all the theaters, this theater, and the other theater are complaining 
that they haven’t got clearage privileges, and so forth. 

So if they would give us the price that we can afford to pay, we 

can play the pictures early and the public would not have to wait a long 
time to see the pictures. 

Senator SmatHers. Mr. Chairman, may I ask the witness a question ¢ 

Senator ScHorrre.. Surely. 

Senator Smatuers. If a competitor of yours is bidding on a film 
and when you bid against the other exhibitor, are you allowed to see 
the other exhibitor’s bid? Do you know what he is bidding ? 

Mr. Vinnicor. No. 

Senator Smatners. In other words, you just submit a bid and you 
are told either that it was accepted or that it was rejected, and that 
is all that you hear. 

Mr. Vinnicor. That is right. 

Senator SmarHers. Do you think it would be of benefit if the bids 
were opened at a certain date and everybody had a chance to look 
at them? 

Mr. Vinnicor. Certainly, definitely. 

Senator Smaruers. Have you talked to any distributors about do- 
ing that sort of thing? 
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Mr. Vinnicor. Time and time again we have asked them, and, in 

fact, we sent applications to them and wrote letters to them, we showed 

them these briefs, and all they did was to say, “Take it upstairs to the 

higher authorities. ‘They will take it up. Our legal department 
will diseuss it.” Mut we never heard from them again. 

Senator SMaATuERs. Then, as far as you are concerned, you just 
submit a figure and it may be that nobody in your particular area 
would get the picture, in other words, they just don’t have to let you 
have it if they don’t like the bid? 

Mr. Vinnicor. That has happened many times. 

Senator Smaruers. It is not an auction deal, so to speak, where 
the product goes to the highest bidder. 

Mr. Vinnicor. It is like a restricted auction, where you don’t have 
to sell if you don’t want to, if you don’t get the price you want. 

Senator Smaruers. Nobody ome what anybody else is bidding ? 

Mr. Vinnicor. Not unless he learns it from somebody else. 

Senator Gitterre. Mr. Chabrasin would that not be contrary to 
what we heard here yesterday, that there were numerous instances 
where the distributor would say to the bidder that, “We have received 
a higher price bid, and if you wp yours we will consider you”; isn’t 
that a practice that was testified to here / 

Mr. Vinnicor. Sure. ‘That is what I discussed before about Para- 
mount. That is described as competitive negotiation. 

Senator Grtterre. Then your answer to Senator Smathers was not 
quite correct, that if somebody bid higher than you you didn’t have 
another chance, you didn’t know anything about his bid. 

Mr. Vinnicor. He doesn’t tell us what the other bids are. He tells 
us, “We will take so much higher on the picture.” In other words, 
he doesn’t say that X theater bid two and a quarter and you bid two 
hundred. He doesn’t tell you that, what he bid. 

He just says, “Lf you will pay $235 you can have the picture.” 

Senator Gitterre. In effect, he is saying that the other bid is higher, 
sn't that true ? 

Mr. Vinnicor. Assuming he had a higher bid. 

Senator GILLETTE. So it is not legitimate competitive bidding. 

Mr. Vinnicor. That is right. 

Senator Gitterre. Where the bid goes to the highest bidder. 

Mr. Vinnicor. That is right. 

Senator Gitterre. That is done by the process of further negoti- 
ation, and in effect is negotiated bids instead of competitive bids. 

Mr. Vinnicor. Right there I might as well bring up this little point 
There is no such thing as a fixed price for a motion picture license 
agreement. It isn’t like manufacturing an automobile. You know 
that this car cost you $2,000 and you have to sell it for $2,500. The 
price set for a motion picture is whatever the traffic will bear. 

Now, the distributor is always playing the thing blind. He doesn’t 
know how much to charge for his picture. The picture is not playing 
there; so, he doesn’t know what kind of business it is going to i So, 
to get an idea, to sound the picture market, he ti ikes the competitive 
bids and then starts from that point to see how much more he can 
vet for it. At least that gives him some measuring stick by which at 
that time he can judge how much he should get for the picture. 
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That is why we always used to have percentage pictures, because 
that would give them a line on the industry. If the picture did good 
business, he could get a larger amount of money for it, but if it 
poor business he wouldn’t get the money. 

But this competitive bidding is just for their own benefit and not 
for the benefit of the exhibitor at all. 

Now, the next point is that moving up availabilities creates print 
shortages. Well, I did refer to that before. Staggered releases would 
ease the shortage of prints during the early runs. If they staggered 
their releases, the producer would not need as many prints of t 
pictures, and the result would be they could get by cheaper because 
they wouldn’t have so many prints in use at the same time. 

Also, admission prices must increase in order to pay the inflated 
film rentals. Cheap film rentals with the suggested clearance prote 
tion for earlier runs would permit the late-run, lower admission theater 
to remain in the competitive market. 

In other words, this may seem strange to you gentlemen and it cer- 
tainly seems strange to me, that a man who makes something to be sold 
would put his price to the retailer so high that he has cut out his busi- 
ness. That is something I couldn’t understand. 

Senator Scuorrret. That is the question which is hard to under- 
stand. 

Mr. Vinnicor. By the way, I have left this business. I went in 
another business. I am now selling windows, selling aluminum sash. 
We try to sell the windows to as many people as we possibly can, the 
more customers we deal with—we go out looking for customers to se ll 
our windows. We don’t tell the people “If you ‘don’t buy this style of 
window, close up or sell our windows.” 

The only answer that comes to mind is simply this: Inasmuch as our 
major revenue comes from earlier runs, the distributor probably figures 
that if the small theater does not remain in existence charging a low 
admission price, the higher theater will be able to get the same people 
in at the higher price. 

In other words, if we can gross $10 million from 10,000 theaters, 

why should we gross $9 million from 20,000 theaters, or $11 million 
fede 30,000 theaters and pay $2 million expenses out? 

My only answer to this thing is probably that distributors would 
like to see the smaller theaters close up, because they figure that a 
person that would go to the small theater will go to the big theater 
and pay a higher admission price. But, gentlemen, that is not true. 

Wherever we have closed one theater with another theater that 
adjoins it, it has not affected the business of that theater at all. It is 
just so much revenue lost, and that is all. 

Now, we point out that the large lower income group of theater 
patrons could afford to patronize more theaters at a cheaper admission 
price. In other words, if we let these little theaters stay in business 
we will be able to show more pictures ; we will get more advertising by 
word of mouth, and more people will buy fan magazines and more 
people will keep an interest in the motion-picture business. 

If the price is kept within the reach of the lower income group, 
people will go to theaters, and the whole business is going to be affected, 
but if the price is too high they will stop taking an interest in the 
theater business, if they have to pay it. They will say, “We won't go to 
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the theaters. We will stay home and watch television.” There are 
95-cent patrons just like there are $1.50 patrons, and if the 25-cent 
patron has to pay $1.50 he just won’t come. as 

Now, the next question is: How can the retail exhibitor be given an 
inventory of merchandise without creating monopolistic situations ’— 
which I think was your question, Senator. Our answer is that dis 
tributors should be permitted to sell one year’s product in advance, 
provided the exhibitor is given the option to eliminate 20 percent of 
the pictures purchased. And, second, the exhibitor is not in a com 
petitive-bidding situation; and, third, when competitive bidding pre- 
vails. follow the suggestions I mentioned before. 

How can problems which do and must arise be resolved with a maxi 
mum of effectiveness and a minimum of expense? Our answer is by 
arbitration. That should bring up most of the points, and we feel 
that would help our industry. 

Now, the question is this: How can we realize all these things? How 
can we put all these things into effect 2, And my answer is simply this— 
and when I say “my answer” I am answering this for my fellow mem- 
bers as well—No. 1, we have to analyze the Paramount case, because I 
think that is where the most logical answer lies. 

In the Paramount case the Government was supposed to represent 
the independent exhibitor as well as the public. He was the one to be 
protected by breaking up this monopoly; yet we felt all along that 
we were never consulted by the Department of Justice. I know I was 
never called, and no one in this area was ever called, to my knowledge. 
It was all done 2,500 miles away in Washington. I guess they figured 
to talk to the independent exhibitors would be such a tremendous task 
that they would never accomplish anything. 

Senator Smaruers. May L interrupt? Whom does Ellis Arnall, the 
former Governor of Georgia, represent ? 

Mr. Vinnicor. Ellis Arnall was hired as the general counsel for 
the Independent Association of Motion Picture Producers, which has 
nothing to do with this situation whatever. That organization is, in 
effect, competitive with Eric Johnston’s organization, which repre 
sents the larger producers. 

Senator Scuorpret. If you organized a committee and designated 
individuals to acquire additional facts on the industry, it could have 
been helpful to the Justice Department. 

Mr. Vinnicor. In connection with that, we employed Thurmond 
Arnold to intervene in the case on behalf of the independent exhibitors. 
The intervention was fought by the Department of Justice, and he 
was denied the right to intervene in the Paramount case, and the record 
of the case will so indicate. They asked for this to protect themselves, 
but they were denied the right to submit the plea of intervention in 
that case. 

As far as we can understand, the Department of Justice probably 
took the position that this was their job, looking at the interest of the 
independent exhibitor, but when you actually break that down it is 
working to our detriment now. 

Senator ScHoerre. I am quite sure that after we submit our report 
to the full committee it is our purpose to make the committee report 
available to the Justice Department. 
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Senator Smaruers. Excuse me. It might be, Mr. Chairman, a good 
idea to have some representatives of the Department of Justice ove: 
and talk to them before we submit our report. 

Senator Scnorrren. I think that is a good suggestion, to give a1 
opportunity for justifying or clearing up some of these things. But 
the Justice Department has repeatedly come into these proceedings, 
even on the second day here, and that is one of the reasons that 
prompted us to this. 

Another thing is, the new Justice Department certainly should have 
an opportunity to reevaluate on the basis of where these inequities 
have developed. 

Mr. Vrnnicor. Yes, sit 

Senator Giuterre. Mr. Chairman, may I suggest also that of course 
it is our responsibility to extend this opportunity to all segments of 
this industry. 

Senator ScHorerren. That is quite true. 

Senator Gitterre. Either voluntarily or by way of subpena, if we 
have to bring them in involuntarily. 

Senator Scnorrre.. If they wish to come in voluntarily, we want to 
operate on that basis, because we are trying to make a record here 
that is as complete and pract ical as possible. 

However, I do realize it is a fact that there are suits pending against 
certain segments or members of this industry, and these might have 
some reluctance in coming in and presenting what might come up in 
questioning them. 

I can see that element. We want at all times to be as equitable and 
as fair and impartial as we can be consistent with digging into the 
facts. 

Mr. Vinnicor. Sir, may I suggest in that regard that we have pend- 
ing in Alhambra a multimillion dollar antitrust suit against the 
distributors Fox West Coast, and yet I didn’t hesitate to come here 
and submit to being asked questions and giving you all the informa- 
tion I possibly can. 

Senator ScHorrPeL. We appreciate what you did. So if there is a 
reluctance on their part, we should have some basis on which to evalu- 
ate it, because we don’t know all these complaints and what the suits 
are, because we haven’t time to go into these matters at this stage. 

But the Senator from Iowa is eminently correct. We had hoped, 
and we still intend to invite distributors to come in and testify at these 
proceedings, where we have an opportunity to see what type of people 
they are. Obviously, something should be done in some way to estab- 
lish a fair criterion. 

Mr. Vinnicor. Well now, recognizing the fact that we did not par- 
ticipate in the lawsuit and were prevented from doing so, let us look 
at the final decision in the Paramount case. 

If you look at the decision, it states specifically that the only peo 
ple—I say the only people who can reopen that case in the event it 
doesn’t work out equitably, are the defendants in the lawsuit, who are 
just the distributors, and the defendant exhibitors, that is, the large 
chains, and the Department of Justice. 

In other words, we independent exhibitors are completely affected 
every way you can possibly imagine through the distribution of mo- 
tion pictures by this decree; yet, whenever we are harmed we have 
only one recourse, and that is back to the Department of Justice. 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Now, individually, we didn’t go back to the Department of Justice. 
Everytime we were slapped in the face by this decree, all of us 
realized that we were adversely affected, so acting in concert we went 
back to the Department of Justice. 

We sent a brief similar to this. H. Graham Morison, who was at 
that time, I think, in charge of the Antitrust Division, we laid our 
‘ards on the table before him. Well, he stalled the thing around for 
months and finally he sent out an attorney here, I think Mr. Marcus, 

nd Mr. Marcus, in this very building, made the statement to me and 

the gentlemen seated here that he was sorry, gentlemen, but they get 
so many complaints and their budget is cut down to the point where 
they can’t hire enough lawyers, so they can’t possibly do anything 
about all of these complaints, anyhow. 

In other words, he more or less admitted that the Department of 
Justice can’t do anything for us. In other words, here we are—where 
are we now? The defendants are not going to reopen the case to try 

» take care of « ur problems, because they are creating the problem. 
The Department of Justice Goan’ do anything for us, because they 
lon’t have the manpower and can’t take the time. 

Senator Scnorrper. We doubt that statement, from the standpoint 
of the appropr iations. 

M -V INNICOF. Sir, all I can tell you is what we were told. I have 

s bearing on it one way or the other. But at any rate, here we 
ersely affected by this thing, and we are completely unable to 
anything about it. 

Now, I personally feel that that fact was well known to the defend- 

tsin the Paramount case when they negotiated their consent decrees 
Now, that is a tall statement to make. But as a businessman, reading 
ll of these decrees as I have done, that just stands right out in my 

nd, and I will tell you why. 

Now, these consent decrees were made by var 1OUS « comps inies all over 
the United States with the Department of Justice and approved by 

court. Now, in our ter _— the don ares it company was National 
eaters, which was owned by Twentieth Century-Fox. They en 
tere oi into a Twentieth C entury- _F ox consent decree. 

Now, let us see how this thing affects independent exhibitors. 


‘e have a small theater known as the Ce aa | Theater, which is lo 


cated at 77th and Central Avenue. This theater is now closed. 
Our biggest competition in the neighborhood was the Florence 
Th eater, W hi h iS OV ned | V ox West Coast on Florence Avenue, ap 
proximately 114 miles away. | 
Senator Giuterrr. What is Fox Coast? 
Mr. Vinnicor. That is a corporation, an agency 
the e the: aters here for the Nati mnal- 
Senator Giuietre. Exhibitors? 
Mr. Vinnicor. Yes. 
Senator Guerre. That is an exhibitor corporation ? 
Mr. Vinnicor. Yes. They have—I don’t know, but they 
800 or 400 theaters in this territory. . 
Senator Griterre. Are they tied up through directorates or i 
way with the Fox producers? 
Mr. Vinnicor. Well, let me try to go through that for you. The 
parent company, as I understand it, was the Twentieth Century 


hay e about 


- Fox 
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Film Corp. They wholly owned National Theaters. National 
Theaters in turn was composed of many corporations known as Fox 
Intermountain, Fox Midwest, Fox Missouri, Fox West Coast. Every 
part of the country had a different corporation. Now they are sup- 
posedly divorced. 

Senator Giiterre. Theoretically. 

Mr. Vinnicor. Theoretically, yes. Mr. Charles P. Skouras heads 
National Theaters; his brother heads Twentieth Century-Fox. Now, 
there is no relationship there whatsoever, and his brother 

Senator ScHorrreLt. Some place in the proceedings I would like to 
have those relationships for the record, because at various times situ- 
ations come up as to what the ownerships are now as against what 
they were before. It probably shows in the court’s decree, which | 
confess I have not read in its entirety, but there must be some infor 
mation along that line some place in the record. 

Mr. Vinnicor. Sir, that is in our brief, and the brief is now in the 
record. 

Senator Scuorrret. That covers the point then. 

Mr. Vinnioor. That covers the point. 

Brother George Skouras, a third brother, I think, is the dominating 
factor or operating head of United Artist Theaters, which took part 
of the Fox Theaters into a separate group. 

Senator Smaruers. May I ask a question right here? 

Senator Scuorrre.. Certainly. 

Senator Smaruers. I haven’t read the consent decrees nor the brief, 
nor as a matter of fact anything up to this point. I do hope to havea 
chance to read them all later. 

But do you contend in your brief that these companies are still re- 
lated by ownership, by stock ownership contrary to what the consent 
decree provides ? 

Mr. Vinnicor. Sir, I would hate to answer that question in the 
negative. I don’t think so; however, I don’t know for sure. All I say 
is that there is still, although there may not be any financial tieup, 
there is still a family tieup. 

Senator SmarHers. Well, that, of course—— 

Mr. Vinnicor. How they worked out the mechanics of it I don’t 
know. 

Senator Smaruers. You would make no objection to the fact that 
there was a family tieup, would you? I mean, we can’t legislate 
against that. 

Mr. Vinnicor. No 

Senator Smaruers. You don’t contend that there is any ownership 
of these various companies contrary to the consent decree ? 

Mr. Vinnicor. I couldn’t make a statement one way or the other 
because I don’t know. I have never examined their records, and I 
have no way of knowing outside of just. reading the newspapers. 

Now, to continue with this example which I was citing, and I don’t 
pick it out just because it is our little theater. It seems to be a good 
point to explain i in this consent decree. 

Here we have this small 700-seat Central Theater a mile and a half 
away from a very large Fox Florence Avenue Theater. Now, here is 
what this consent decree restricts Fox West Coast from doing—N: a- 
tional. Now, that is Fox West Coast out here. 
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It shall divest itself of the Florence, or at its option be subjected to a product 
limitation as provided for in footnote 6. If during a period of 5 years from 
this date of judgment an independent operator of a theater in the zone in Los 
Angeles in which Florence is located, who has a suitable theater for first neigh- 
borhood run * * * 

In other words, we have to get rid of —Fox West Coast has to get rid 
of that theater unless there is no one in the area who has a theater that 
should be entitled to the pictures on an equal basis with them. 

Well, I had better explain that to you rather than reading this 
thing. As I understand it—and I am only a California lawyer—I 
am not a Philade ‘Iphia lawyer, so I can’t quite understand this as well 
as a Philadelphia lawyer could, but generally this is the tenor of it. 

If a theater exists in the neighborhood which could compete for 
the product and could give the film companies a substantial revenue, 
then Fox has to let them have some of the pictures. 

Now, the other alternative is for Fox West Coast to not license 40 
percent of the pictures released by the film companies. Now, this is 
a deal that the Department of Justice worked out for us, for this 
reason. First of all, there aren’t enough pictures for 1 theater to get 
by with for the whole year, so how can you split them up 40 percent 
to us and 60 percent to them? ‘That doesn’t accomplish anything. 
That Fox Florence Theater has got to have all the product. They 
can’t exist unless they do. 

Now, second of all, assume that they did give up 40 percent of the 
product, they only have to give it up in this instance—in other words, 
they are not supposed to license more than 60 percent of the feature 
films released by the major distributors for first-run exhibition in any 
fiscal year. 

In other words, as J understand this, they are supposed to give up 
the 40 percent provided the other independent exhibitor makes a sub- 
stantial offer. 

Now, query: What is a substantial offer? Who is going to decide 
what is a substantial offer? 

Let us assume that I wrote a letter to Twentieth Century-Fox Film 
Corp., and I said, “I have read your Twentieth Century-Fox decree, 
and please be notified that we desire to buy 40 percent of the product 
that formerly you sold to the Florence Theater. 

Well now, they would say, “Fine. Come in and we will offer the 
pictures to you,” and I walk in and I say, “In our Central Theater I 
will offer you $200 for the picture.” All he has to say is, “I am sorry, 
Mr. Vinnicof, that is not a substantial offer, therefore you cannot get 
the picture.” 

Now, who decides what is a substantial offer ? 

And then suppose I say, “Look, $200 is a very substantial offer,” and 
he says, “No, it isn’t,” so we go back and forth, and the thing is fin: ally 
resolved where he says, “You don’t get the picture.” 

What can I do as an independent exhibitor? Can I go to the 
Denatinend of Justice? No. CanI filealawsuit? No. I just have 
to go back to the office and forget about the pictures. So what good 
has that consent decree done to me ? 

Senator Gitterre. Why can’t you file a lawsuit? 

Mr. Vinnicor. On what grounds? It is not an antitrust viola- 
tion. 

Senator Gitterre. You were not a party to that suit. 
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Mr. Vinnicor. No. 

Senator Gmterre. You are not bound by that consent decree. 

Mr. Vinnicor. No, sir. 

Senator Giitterrr. Because your interests have not been adjudicated 
under the consent decree. 

Mr. Vinnicor. That is right. 

Senator Gitierrr. Then what is the reason you can’t present your 
claim to a court of competent jurisdiction ? 

Mr. Vinnicor. Well, as I understand the law—and I will admit it 
is limited—the only law we could file a suit under is the antitrust 
law, the Sherman Act. 

Now, in that we have to establish a conspiracy to monopolize, or 
we have to allege and prove a monopoly exists. Well, nothing exists 
here by way of a monopoly. I just went to Fox, and Fox said, “W 
don’t think this is a substantial offer.” Where is it a monopoly? 
Where is the conspiracy ? 

Besides, the court would probably say, “Mr. Vinnicof, they are 
just carrying out the dictates of the consent decree which a three-man 
court approved, so what are you coming into court and complaining 
about? That decides the case. We don’t have jurisdiction in this 
case.” 

For that reason, I never sent the letter to Fox. I never asked for 
10 percent of the pictures because I knew I couldn’t get them, an 
how, so why waste time ? 

So I say the consent decree doesn’t amount to anything as far as 
I am concerned; that it is a complete bunch of doubletalk; that the 
exhibitors "ys re able to bargain out of the Department of Justice th at 
decree, and I don’t think it means a darn thing to the in aeheonden 
exhibitor. And I think it means nothing to the publi c. 

Now, another thing that is very cute in here—I get a great kick out 
of this: I read it instead of the comic magazines: It says that Fox 
West Coast shall divest itself of either the Western Theater or t 
Ravioli Theater. At the time this thing was made the Ravioli ’ 
ater was closed and the Western Theater was condemned. So 1 
did they accomplish by that? 

Now, was anybody ever asked loeally here about it by the Depart- 
ment of Justice? “Now, gentlemen, you know the territory better 
than we do. Why don’t you sit in on these negotiations and see what 
you think about it? We are 2.500 miles away. We don’t know those 
theaters, but you fellows do.” 

Senator SmarHers. As a matter of information, do you recall who 
represented the Department of Justice at these hearings ? 

Mr. Vinnicor. Well, I can’t answer that because there were many 
changes. As I recall, however, Mr. Graham Morison was put into 
- office in the Antitrust Division just before these things were nego- 

iated and left soon after they were completed, sol woul 1 say he was 
the man directly in charge of these ce 

Senator Smaruers. Did he himself handle them? Do you know 
whether or not he partic ipated in these things? 

Mr. Vinnicor. I don’t know, sir. I wasn’t there. But I still think 
that as representatives of the independent exhibitors and the publi 
out in this territory, someone who knew the territory besides Fox 
West Coast should have been back there to negotiate the cons 
decrees. 
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Now, I have much more here, gentlemen, which I think I should 
eliminate. 

Senator ScHorrreL. I want to state that we do want to hear one 
additional witness if possible before we recess for the noon hour. 

Mr. Vinnicor. Yes. I delayed one segment of my testimony until 
the very end, with reference to a question that you asked me, and I 
would just like a few minutes to go into that. 

Senator ScHorrreL. You may proceed. 

Mr. Vinnicor. The question is, what can be done about all this? 
You gentlemen, as legislators, I feel, will have to act as legislators. 
You are not part of the executive branch of the Government or the 
judicial. We have to recommend to you something that you can do 
to help us. 

No. 1. I pointed out that these consent decrees in the Paramount 
case are absolutely useless to us. I believe there is a law—that is, 
15 U. S. C,. A., paragraph 46—which gives the right to the Depart- 
ment of Justice to either go to the Federal Trade Commission and 
find out how these antitrust decisions are worked out or else the Fed- 
eral Trade Commission, on their own, can look into these things and 
go back to the Department of Justice and tell them they are not work- 
ing out, change them. 

It seems to me that you gentlemen can question these men who 
made this consent decree, question the Federal Trade Commission as 
to why they are not taking the proper action to get relief for us out 
here. In other words, the decrees came down in 1948 from the 
Supreme Court. They have had time to work out these consent de- 
crees. This is 1953. They have had 5 years to find out what is 
going: on, 

Let’s lay the whole thing out on the table, like we are here. Let 
the chips fall where they may. Let a new decree be entered to help 
everybody and not just a few. That is one thing. 

No. 2. We have, as I think I h: ave tried to em phasize, a complete 
seller’s market. ‘There is no buyer’s market out 7 All the buy- 
ers are kept ravishingly hungry for pictures produced by the dis- 
tributors. You have to equal this thing in order to have a proper 
economy or proper market. 

In my mind, buying and selling must have equal forces. You can’t 
have everything in favor of one and nothing in favor of the other, 
which we have now. 

Now, the points I have emphasized here I feel if they were codified, 
set down in a body of rules, they could govern the operation of this 
business generally. There should be somebody that can enforce these 
rules that put teeth into them. Just making the rules doesn’t mean 
anything. 

Now then, you can do this one of two ways: Either legislate an 
arbitration system, so that an arbitration board can hear these things 
and act on these rules, or else empower the Federal Trade Commission 
or some other Commission especially designated for this purpose to 
hear complaints of the motion picture theater industry, just like you 
have the Public Utilities Commission. They hear complaints in re- 
gard to public utilities. Have somebody we can go to with these 
conptishaill 


is 
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To me you can do this by legislation. Perhaps you can’t set dow 


rules for everything in this business, but you can at least give us a 
board we can go to and complain if we are given arbitrary and d 
criminatory treatment by the producers or the distributors. That |] 
feel could be done by you gentlemen. If Iam wrong, then I am wrong 
At least I suspect you might be able to do that. That is why this brief 
was prepared and sent to you gentlemen, so you would have all t! 
facts before you. 


Senator ScHorrreL. We appreciate your suggestions. 

Are there any questions now, Mr. Gillette ? 

Senator Giuuterre. I don’t want to take the time. 

Senator SCHOEPPEL. Senator Smathers ? 

Senator Giutterre. I do want to make one comment with reference 
to this consent decree. I don’t claim to be much of a lawyer. im 
a reformed lawyer. I haven’t practiced for many years. 

That adjudic ation was an adjudication of the questions before the 
court. To look at that consent decree, as apparently some of these 
agencies have been doing, as a self-perpetuating document that is 
going to project itself into the future and adjudicate matters that 
weren't before the court, to me is a deplorable situation, and I think 
our staff—I would like to have them analyze that for our study es 
for presentation to us, because I can’t, with the little knowledge 
have of law, look at that as an adjudication of all matters in se 
future that pertain to the motion-picture industry, whether they are 
parties to the suit or whether they are not. 

That is all I have to say. 

Senator SMATHERS. Mr. Chairman, in the interest of time, I will 
not ask any questions. 

Senator ScuHorrrPeL. Thank you, sir. 

Mr. Vinnicor, Thank you, sir. 

(See also appendix No. 64.) 

Senator ScHorrpreL. We appreciate having your testimony bef: 
us this morning. The brief which you submitted will be inch nuded 
in the record at this point. 

(Following is the brief referred to :) 


TRADE RELATIONS COMMITTEE REPORT 


(Submitted by Cecil Vinnicof, chairman of the trade relations committee, South 
ern California Theater Owners Association, Los Angeles, Calif., April 1, 
1953 ) 


The business of exhibiting motion pictures during recent years has degenerate 
from a reasonably stable, prosperous business to a sickly, unstable occupatior 
in which theater properties and equipment are now in great jeopardy and good 
will is practically nonexistent. 

It is particularly significant that this condition could arise during a peri 
of prosperity almost unmatched in past United States economic history. Ther 
is (1) nationwide record employment; (2) high wages protected and maintained 
through the bargaining power of labor unions; (3) high prices prevailing for all 
commodities; (4) great activity in production, distribution, and sales in all « 
branches of industry; and, (5) generally a threatened inflation trying to “bust 
out at the seams” and kept in tow by Federal Government price-ceiling recu 
lations. 

Instead of the exhibition business following the general business spiral, as all 
others seem to be doing, we find theaters closing all over the United States i! 
alarming numbers. 

We are well aw: ire that other businesses do not have the type of competit 
offered the theater by television. However, we are also aware that certain trade 
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practices peculiar to the business of distributing motion pictures are in great 
measure contributing to the decline and possible extinction of the 


exhibition 
business. 

The board of directors of the Southern California Theater Owners Associat 
designated a committee to compile the trade practices to be corrected 
recommend specific measures designed to eliminate these evils which 
the exhibition business. 

At the outset, it is wise to recognize certain peculiar aspects of the business of 
motion-picture production, distribution, and exhibition. 

(1) The tremendous investment, risk, creative ability, and required facilities 
inherent in the production of a motion picture must limit the number of persons 
or companies able to enter successfully the field of motion-picture productior 

2) The motion-picture producers cannot or will not produce a satisfactory 
supply of pictures unless the theaters can pay enough for their cost and p 

(3) The theaters cannot gross enough revenue unless the pictures are of 
sufficient quality and quantity to attract large audiences with habits of regular 
periodic motion-picture attendance. 

(4) Many small producing companies, as well as individual producers, have 
been forced to discontinue the production of motion pictures for the following 


reasons: 


‘ 
r t 
POUL 


(a) A chaotic market of ailing and closing theaters makes the prospect of 
a profitable return on a picture investment very unlikely. This discourages 
the financing of motion-picture productions by banking institutions and private 
capital, without whose aid the small producer is unable to operate. 

(6b) The lending institutions will not loan the capital required by the small 
producer to attract well-known actors or to purchase outstanding literar 
erties. 

(c) The independent producer must pay a premium fee to major or independ- 

ent distributors for the distribution of his motion picture. This 
the return to the producer and increases the risk to his financial supporter. 
(d) The experience of lending institutions with independent producers has 
been very dismal during the last 3 years. Some banks have been forced to fore 
close on loans and obtain possession, through litigation, of motion-picture nega 
tives they have financed. 

Comment.—A well-regulated system of distribution with permanent, estab- 
lished theaters as potential, continuous outlets for motion pictures would in 
crease the revenue of the producer and decrease the risk to borrowed capital. 
Only in this way can independent producers enter the competitive field of pro- 
ducing motion pictures. 

(5) All theaters other than first run, whether large or small, near or far, 
expensive or cheap, must all exhibit the same motion pictures, with but mi 
exceptions. 

(6) All theaters compete for all pictures. The reverse however is mn rue. 
All producers do not compete for all theaters. Several exceptions exist, of course, 
such as the Radio City Music Hall in New York City. Generally, however, 
every city has more than enough large, luxurious theaters to properly 
to the public all pictures produced. 

(7) No fixed license fee has ever been arrived at which cot 


prop 


diminishes 


present 


ild be uniform for 
all theaters to pay. Size, location, appointments, and other factors create great 
variations in the drawing power of theaters. The result therefore has | 
constant battle between exhibition and distribution to arrive at 
for each picture for each theater. 


a fair rental 
) In order to discuss the motion yi tire Isiness, tl 
ust be kept in mind. It was on s date that the Sum 
ts decision in the case of U.S. v. Pa nount Pictures, Inc., and t 
and 3 minor motion-picture producers, their respective distribut 
and their affiliated theater exhibition companies. 

This decision establishes the fact that the producing, distributin 
iting companies of MGM; Warner Bros.; RKO; Paramount; Twen 
Fox, as well as the producing and distributing companies of 1 
Columbia, and the distributing company of United Artists did 
restrain trade and commerce in the distribution and exhibitio 
tures and attempted to monopolize such trade and commerce. 

\ description of the trade methods used by the distributo 
and fully set forth in the opinion. (See 6S 8. Ct. 915.) 
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The discussion herein set forth will be divided into four broad classifications 
I. Trade relations before 1948. 
Il. Trade relations discussed in the Paramount case decress. 
III. Trade relations since 1948. 
IV. Suggested trade relations code. 


I, TRADE RELATIONS BEFORE 1948 


Motion pictures were licensed to independent operators for exhibition in 
theaters by contracts negotiated in September of each year, covering all pictures 
to be made by the producing company for the ensuing 12-month period. The 
number of pictures varied with each company and ranged from 35 to 50 pictures 
Contracts with circuit or affiliated theater companies covered longer periods 

The most prevalent complaints by exhibitors at the time, to this method of 
selling, were as follows: 

(1) The producer failed to make and release the pictures as represented at 
the time of purchase. 

(2) License fees were arrived at by barter without either party first having 
seen the pictures and without knowledge of their true values (blind buying) 

(3) The average exhibitor could not buy from each distributing company the 
number of pictures he anticipated he would need for the ensuing year. Most 
of the distributing companies gave the exhibitor the alternative of buying all of 
the company’s product or none. 

In the event the exhibitor could not use all of the product sold to him, he some- 
times could settle the obligation at the end of the year by paying 50 percent of 
the money owed on his license contract for the pictures not booked or exhibited 
In rare cases, the exhibitor could buy a selection of product but the total of the 
prices asked for his selection approximated or equaled the total license fee asked 
for the entire production schedule. This encouraged him to accept all of the 
pictures whether he could use them or not. 

(4) The distributor also demanded that the exhibitor purchase short subjects 
and newsreels, whether he could use them or not, as a condition precedent to 
licensing feature films. 

The distributor licensed his pictures to theaters according to a plan set forth 
in a “Zoning and Clearance Schedule,” in which a community was arbitrarily 
divided into supposedly noncompetitive zones. Pictures were simultaneously 
released to one theater in each zone at various time intervals according to their 
admission price and location (clearance). 

The higher the admission price, the earlier the distributor made the picture 
available to the theaters (availability). The ‘‘schedule,” however, contained a 
fixed playing position for each theater named. This meant that although any 
theater desired to increase its admission price, it could not improve its playing 
position, because of the permanent protection afforded the early run theaters. 

Generally, however, the schedules required an unreasonable time lapse greatly 
out of proportion to the difference in admission price between first-run and 
subsequent-run theaters. 

The affiliated theater circuits, because of the economic advantages offered 
to them by the distributors, were able to acquire by purchase or lease from 
51 percent to 100 percent ownership in the vast majority of the first-run, larger 
inetropolitan and neighborhood theaters all over the United States. Where pur- 
chase was not possible, competing theaters were forced into pools, by the defend- 
ant theater circuits, who dominated and controlled such theaters, This domina- 
tion resulted in the affiliated theaters receiving the greatest percentage of all 
box-office revenue in most territories within the United States. 

(d) Special contracts were negotiated between the producer-distributor and 
their affiliated theater-exhibition companies. These contracts contained fran- 
chises and formulas for computing license fees which favored the affiliated or 
circuit theaters and protected them against competition from independently owned 
theaters. Some of the advantages gained by the theaters owned by the Para- 
mount case defendants were as follows: 

(1) Two outstanding pictures were shown on the same double-feature pro- 
gram. Then pictures were sold separately to independents on high-percentage 
terms, so as to make it impossible to show thera together. Thus, the excellent 
pictures had to be shown on the same program with a relatively poor picture 
This practice prevented the independent or subsequent run theater from compet 
ing with an affiliated theater. 
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(2) Overage and underage formulas: Pictures were purchased for : 
for a group of theaters. The license fee was then allocated by the 
tor as he desired, to gain competitive advantage over other theaters 
(3) Cancellation privileges: The defendants could cancel features 
trade their values for other features or short subjects. 
(4) Overbuying: The distributor sold its entire output of feature | 
affiliated theater, even though the number of pictures was more 
‘r could use. This eliminated competition from independent theat 


(5) Clearance and admission-price protection: The distributor as pa 


monopoly required subsequent-run theaters to charge a price for admis 
was comparatively very little less than that charged by the ea 
theaters. This was accomplished by a grant of unusually long pe 

ance protection, designed to force the public to patronize the higher-p1 
ater or suffer the penalty of a long wait before seeing the picture for 
noney. 

(6) Move-over and extended runs: Some of the theaters owned by) 
ount case defendants were as small or smaller than many competing 
owned by independents. These theaters were permitted to show features 
diately after the larger first-run theaters. This practice, termed a 
of the first run, has no waiting period or clearance between the two 
much as the same defendant exhibiting companies own each theate1 \nothber 
practice was to extend the run of a feature in the first-run theater beyond tl 
date originally set forth in the contract. This gave the high-priced first-run 
theater the full advantage when a picture did exceptional business. The effect 


of these two advantages were as follows: 


a) The clearance between the first-run and subsequent-run theater began after 
the last day of the first run, rather than opening day of the first run. Thus, the 
availability date of any subsequent-run theater was never ascertained until the 
first-run theater owner made up his mind to close the engagement. 

(b) The theater patron was forced to pay the first-run admission price or be 
incertain as to how long he must wait before seeing it at the neighborhood 
theater. 

(c) The small theaters owned by the defendant affiliated exhibiting companies 
were tremendously profitable in their operation at the expense of the subsequent- 
run independent exhibitors. The monopoly power enjoyed and exerted by the 

endant exhibitors enabled them to siphon off a great part of the patronage 
which might otherwise have gone to independent theaters had not the latter been 
made the subject of discrimination. 

(d) Some features were kept for extra first-run playing time to permit them to 
go into the zoning and clearance system at a time when feature pictures were 
scarce rather than plentiful. This enabled the distributors to successfully place 
the picture in a higher price allocation. Even when the run was not extended 

the first-run theater, the distributor often held up the general release date 

‘ subsequent runs to obtain the advantage above mentioned. 

The independent exhibitor, however, notwithstanding the evils endured, en 
joyed certain rights and privileges which made his business more stable, secure, 
and worthy of investment than it is today. Some of these rights were as 
follows: 

(1) A run of pictures, once obtained, was usually unchallenged unless volun 

rily forfeited by the exhibitor. This enabled the exhibitor to anticipate 
some degree of accuracy the box-office revenue he could expect from any given 
motion picture. He could determine the price limits he could pay for each motion 
picture. 

(2) Clearance protection over subsequent-run theater. This gave stability to 
the price paid by the exhibitor for the use of the picture on his run. 

(3) An inventory of pictures. The exhibitor knew at all times in advance 
what and usually when each picture would be made available to his theater. 
He could then properly advertise and publicize the play date of each picture to 
his expected patronage. 

(4) A valuable property: 

(a) The motion-picture theater is built at more expense per square foot than 
any other type of business structure, with full knowledge that its use is limited 
to only one thing: The exhibition of motion pictures. 

(b) It should be noted here that the total investment in theater properties 
greatly exceeds the investment in production facilities. It has been estimated 
that in 1951 the total investment in theaters was $2,700 million; while the invest 
ment in production facilities was $141 million; and the investment in distribution 


} 
th 
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facilities was $25 million. (Quoted from the Appraisal Journal, vol. XTX, No. 4 
October 1951, pp. 432-442.) This means that unless production and distribution 
is regulated to protect exhibition, the tail will continue to wag the dog. 

(5) The creation of good will. The exhibitor could ascertain in advance of 
the erection of his theater what run of pictures he could get by making inquiri¢ 
at the respective offices of the distribution centers. The exhibitor could devel 
i steady patronage, consisting of people who lived close by his theater and w 
were willing to wait for the pictures to be shown on the later run. 


) 


II. TRADE RELATIONS DISCUSSED IN THE PARAMOUNT CASE DECREES 


The United States filed a petition in the Federal District Court for the 
Southern District of New York on July 20, 1938, alleging that the 5 major and 3 
minor producer-distributors of motion pictures had violated the Federal Sherman 
antitrust laws in the production, distribution, and exhibition of motion pictures 

On November 20, 1940, a consent decree was entered into, before any evider 
or testimony had been taken. The decree attempted to restrain the monopolistic 
power exerted by the defendants, and to regulate generally the motion-picture 
industry. 

The decree was found to be ineffective and the Department of Justice reopened 
the ease for hearing before a specially appointed three-man court in the southern 
district of New York. 

This court on June 11, 1946, rendered its first decision. The highlights of the 
findings in addition to the proven monopoly of exhibition were as follows: 

(1) The court would not order the defendants to divest their threaters from 
the producing companies. 

(2) Formula deals, master agreements, and franchises were adjudged to be 
unreasonable restraints of trade. 

(3) The court introduced the idea of competitive bidding and the sale of pic- 
tures theater by theater and picture by picture, as a means of destroying the 
monopoly power which was found to exist. 

(4) Admission prices could not be included in license contracts between 
distributor and exhibitor. 

(5) The distributing companies were enjoined from concertedly agreeing to 
maintain a fixed system of zoning and clearance. 

(6) Pooling agreements were disbanded where theaters were normally in 
competition. 

(7) The producer-distributors could exhibit their films without limitations 
in their own theaters where they owned 95 percent or more of the theater 
property. 

(8) Pictures had to be trade shown to exhibitors before offered for license 
by distributors. 

(9) Clearance, reasonable as to area and duration, was found to be legal and 
not an unlawful restraint under the Sherman Antitrust Act. 

The Supreme Court, upon appeal, concurred with the lower court’s opinion in 
regard to the following points: 

1) The existence of a conspiracy in violation of the antitrust laws. 

(2) Clearance and runs were legal, if reasonable as to area and duration. 
(3) Adherence to fixed zoning and clearance schedules were illegal restraints 
of trade. 

(4) Pooling agreements and joint ownerships were illegal restraints. 

(5) Formula deals and master agreements were illegal because (a) they 
prevented independent theaters from having the opportunity to bid for pictures 
and (b) the pooling of purchasing power was a misuse of monopoly power 

The Supreme Court, however, disagreed with the district court with regard 
to the following: 

(1) Competitive bidding was rejected as an improper means of introducing 
competition to the field of exhibition. The observations made by the Supreme 
Court are as follows: 

(a) Question as to what constitutes the high bid for a motion picture on a 
given run requires standards of precise definition. The Court declared it was 
unsound to manage the business affairs of the distributors by a detailed system 
of control. It was also felt that the distributor, because of his past discriminatory 
and predatory actions, could not be trusted to make honest, unbiased decisions. 

(b) There would be uprooting of business arrangements and established 
relationships with no benefit to the small exhibitor. 
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c) The affiliated circuit exhibitors with great buying power could bid off the 
ream of the pictures and eliminate the small exhibitor, with the Court’s sanction. 
(d) The exhibitor with a long purse could be in a favored position 
(e) Even though the independent exhibitor did not want bidding, the affiliated 
efendant distributing companies could invoke it. 
(f) Competitive bidding without close supervision by the Court could 
defendant affiliated exhibiting companies more powerful control. 
2) Franchise agreements would have to be eliminated if competitive bidding 
was to prevail. However, in view of the Supreme Court’s rejection of competitive 
lding, the district court was ordered to reexamine the question of franchises 
hecause as the Court stated, “‘we cannot say on this record that franchises are 
illegal per se when extended to any theater or circuit no matter how small.” 
3) The question of divestiture must be reexamined and further 
obtained to determine two questions: 
(a) The purpose or intent of the defendants in their vertical 
iction, distribution, and exhibition: and 
(b) The power created by the integration. 
In 1949, Paramount Pictures and RKO entered into consent judgments with ft} 


United States Department of Justice and obtained the approval of the district 


give the 


ey ile nce 


integration of 


ourt 
rt, 


Che district court on February 8, 1950, rendered its findings of fact and con- 
isions of law. It also rendered separate decrees affecting Columbia, United 
Aritists, and Universal (producing but not exhibiting companies), and Twentieth 
Century Fox, Loew's, Inc., Warner Bros. (producing companies 


OLdings ) 


with theater 

The latter decrees required the defendants with theater holdings to submit, 
(a) within 6 months, plans for total separation between production and distri- 
yution on one hand and exhibition on the other, and, (6) within 1 year, plans 


or divestiture of theater interests to satisfy requirements of the Supreme Court 
decision. 


¢ 
I 


The decrees affecting distribution and production were identical for 
panies and contain the following restraints only: 

(1) Granting licenses with fixed admission prices. 
(2) Agreeing with each other or exhibitors to 
learances, 


all com 


maintain a fixed system of 


(3) Granting clearance between theaters not in substantial competition. 
1) Granting unreasonable clearances between theaters in competition. 
(5) Performing or making any franchise except to enable independent ex- 
jitors to compete with theaters afliliated with defendants or new circuits of 
heaters which would form after divorcement. 

}) Performing or making any formula deal or master agreement. 

(7) Making the license of one film dependent upon another film. 

8) Licensing any feature upon any run other than theater by theater, without 
discrimination in favor of affiliated or circuit theaters. 

The decrees also stipulated that only parties to the Paramount case and no 
others could apply to the district court for remedial action in the event the 
decrees were violated. This means that any independent exhibitor, or any inde 
pendent producer of motion pictures, who was not a party to the Paramount 
case and who is presently being injured by reason of a violation of the existing 
decrees, must apply to the Department of Justice for prosecution of his complaint. 

Instead of further prolonged litigation, the United States Department of Justice 
saw fit to negotiate settlements with each producer-exhibitor defendant. These 
ettlements are in the form of individual separate consent decrees approved by 
the district court. 

The decrees now become final judgments and supersede all previous opinions 
n the case. 


hit 


It should be stressed that both the district court and the Supreme Court dis- 
missed the Government's charges of monopoly in the field of production. Thus, 
emphasis only has been placed upon the breaking-up of the exhibition end of the 
lefendants’ monoply. 

The decrees which represent the culmination of 14 years of extensive litigation 
merely touch upon the distribution of motion pictures and broad provisions have 
been set forth which are difficult to enforce. 

No specific rules have been written which would regulate every step for the 
distributor in his conduct of the sale of motion pictures. In our opinion, this 


is the most important benefit which could have been derived from the Para- 
mount case, 
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Ill. TRADE RELATIONS SINCE 1948 


Some changes in the exhibition field have become manifest since the Par 
mount decrees. The following are some of the most noticeable in the Ix 
Angeles territory: 

(1) Fox-West Coast Agency, a subsidiary of National Theaters, Inc., a 
one of the defendants in the Paramount case, has divested itself of 16 theater 
These theaters were turned over to an organization known as the Units 
Artisits Theaters,, a former partner of Fox-West Coast Theaters. This co 
pany is operated by George Skouras, president, a brother of Charles P. Skouras 
president of National Theaters, Inc. There still remains under the decrees, a 
large and powerful number of theaters under the Fox-West Coast banner. The 
mass buying power of such an organization is still evident. 

(2) Groups of 4 or 5 lage first-run theaters which previously played pictures 
simultaneously for 1, 2, or 38 weeks are now disbanded; 1, 2 or 3 theaters nm 
exhibit the same caliber picture from 3 to 15 weeks. 

(3) Production is now enjoying a monopoly never before matched. First 
run theaters can each successfully exhibit from 15 to 40 pictures each year. Sub 
sequent-run theaters because they play the pictures late, can only hope to capture 
a residual audience and therefore must change their programs more often. They 
need 104 pictures or 208 pictures a year, depending upon whether they change 
their programs once or twice a week. The pictures must be fair to excellent in 
quality, in order to be worthy of exhibition at a fair admission price. In the later 
runs among smaller theaters, competition for pictures is gradually intensified ; 
416 pictures a year would be necessary where 2 small but equal theaters com- 
pete for product to exhibit on 2 changes of program each week. 

Attached to this report and marked “Exhibit A” is a table indicating how many 
pictures each of the 5 major and 8 minor producing companies released annually, 
beginning with the year 1933. This table indicates that from 1933 to 1942 an 
average of 367 pictures were released each year. From 1942 this figure has 
steadily declined to the point where in 1950 the total number of pictures released 
by the same producing companies was 263. It should also be noted that a large 
percentage of the total pictures produced are not of sufficient quality to be 
included in motion-picture theater programing. For example in 1950, 79 pictures 
out of the 263 were in this unplayable category. It should be noted that during 
this 17-year period no new distributors of any consequence entered the field of 
distribution. 

Thus, with 208 or 416 pictures of fair to excellent quality needed and only 263 
pictures (79 not playable because poor in quality) being released, it can be read- 
ily seen that a market of scarcity exists. The above facts indicate that when the 
producers controlled the majority of the exhibitors’ dollar through their vast 
interests in theater properties, as previously explained, they found it necessary 
to produce an average of 367 pictures a year. When the Paramount decree 
ordered divestiture of exhibition from distribution and production, the pro- 
ducers reduced their production to the above-mentioned figure. It appears that 
those who are now concerned with production only, care little for the hazardous 
situation confronted by all theaters. It is to their obvious advantage to continue 
to make the theater appetite ravenous by limiting the number of pictures neces- 
sary to feed all the mouths. It now becomes possible to earn a greater annual 
profit from the release of 263 pictures (some not playable as above explained) a 
year than was earned each year prior to 1942 when an average of 367 pictures 
were produced and released each year. Evidence of this fact exists in financial 
reports showing the earnings of stock issued by the production companies. For 
example, income statistics prepared by Standard & Poor’s Corp., indicate that in 
1942 the gross operating revenue for Loew’s, Inc., was $134,600,000. Exhibit A 
indictaes that in 1942 Loew’s, Inc., released 49 pictures. In 1950 the gross oper- 
ating revenue for Loew’s, Inc., was $178 million. Exhibit A indicates that in 
1950 Loew's, Inc., released 38 pictures. Likewise, the same source indicates that 
in 1942 the gross operating revenue for Twentieth Century-Fox was $68,240,000: 
51 pictures were released by Twentieth Century-Fox in 1942. In 1950 the gross 
operating revenue for Twentieth Century-Fox was $164,850,000. In 1950 
Twentieth Century-Fox released 32 pictures. 

(4) In the past, each releasing distributor had certain theaters to exhibit its 
product first run in the city of Los Angeles or Hollywood. All first-run theaters 
now or in the near future, will have to bid for all pictures released. 

(5) The small neighborhood theater cannot successfully compete with the 
large, luxurious show house for any run of pictures, even if given the right to 
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do so. How can an 800-seat neighborhood theater gross the same revenue il 
the same period of time as a 2,500-seat theater? 

(6) The decree gave the small theater the right to obtain the pictures first run 
This right is used only by the distributor for his own purpose. He threatens the 
arger theater to sell the picture to the smaller theater in order to obtain an 
exorbitant film rental from the larger theater. The threat can work on some 
nictures because the smaller theater can generate a large gross if the picture 

ays for a long enough period of time. When this is done, however, the subse 
juent run theaters find themselves without pictures to play, because the s 
theater showing the picture for an extended first-run engagement interrupt 
ezularity of the flow of pictures. 

The smaller theater with a small overhead can afford to pay a grea 
centage of his gross to the producer than the larger theater. Thus, the pr 
may get a comparable film rental from big or little theater. The larger 
however, loses more when it is without a picture because of its extremely | 
verhead. It therefore must yield to the producer’s demands and must conse 
juently charge a high admission price to mect the exorbitant guaranty demandes 
y the producer, as well as the theater’s overhead costs. The distributor | 
> extra time needed by the small theater to gross as much as the | 


Se 
a ree theate! 


al 
(7) Admission prices are increasing each day. The market of scarcity creates 
ir the producer the same results as the monopoly of exhibition prior to the 


I 
Paramount case, 


(a) He is in a position to demand and get exorbitant licenses fees for his fil 
(b) He has no competition because the supply of all pictures is not enough 
» satisfy all available theaters. 

(c) The subsequent-run theaters must increase their prices to the public i: 
order to pay the exorbitant film rentals. Only the large, more luxurious theaters 
can successfully charge a high admission price. The small neighborhood thea 
ter must and is fading out of the market. The end results will be a fewer num 
ber of theaters, each able to maintain high admission prices. 

(8) The former zoning and clearance schedule which was recognized and 
enforced by all distributors is now disregarded. Each company presumably has 
set up its own zones or competitive areas. Where the exhibitor has no compe- 
tition from other theaters, large or small, the distributor has extended the nor- 
al boundaries of a competitive area to create a competitive-bidding situation 
or the threat of one. The exhibitor is powerless to protect himself against this 
situation because it is difficult to prove just what the competitive area is. (The 
Supreme Court suggested the method for arriving at this decision. This was 
not, however, included in the consent decrees, ) 

Comment.—This situation has created a chaotic condition. Experience has 
shown that the goodwill of a theater is its ability to continuously charge the same 
admission price and show pictures on a permanently established run. 

The shifting of runs of pictures between competitive bidders and different 
theaters in different zones is destroying the goodwill of long-established, large, 
expensive theaters, as well as small theaters, and the result is a confused theater- 
going public. 

(9) The distributors have adopted the policy of selling picture by picture to 
theater by theater. This practice was recommended by the district court in the 
Paramount case decision. The thought behind the practice was to prevent monop- 
olies from buying up all of the product to the exclusion of competitors. The 
result, however, to the entire field of exhibition has done more harm than good. 
The following are examples of the evils of the practice: 

(a) It is difficult for the reputable theater owner to buy, book, and advertise 
programs in advance. 

(b) Theaters do not know far enough in advance what pictures they will be 
successful in buying and what pictures their opposition will purchase. 

(c) Pictures become available to each subsequent run after the prior run has 
exhibited the picture for indefinite periods of time. This means that the avail- 
ability date of each picture for any theater is now unknown in advance. 

(d) Competitive bidding as practiced by distributors, in many instances, has 

ken the form of competitive negotiation. Competitive negotiation is an exten 
sion of competitive bidding where the distributor believes he can obtain more 
ilm rental for a picture than the highest bid received. After all bids are in the 
distributor notifies the exhibitor that other bids are higher than his, and if he 
wishes to exceed the highest bid, he will then get the picture. This is made 
possible because of the market of searcity. 


338617—55——10 
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Comment.—The above facts emphasize the necessity of reestablishing an orderly 
system of motion-picture distribution free from abuse, discrimination, favorit- 
sm, and monopoly. No one can question the many hours of entertainment and 
education afforded the great masses by the motion-picture industry, to say nothing 
of the thousands whose livelihood depends upon it, as well as the Federal, State, 
and local governments whose tax requirements are greatly satisfied by it. 

Unless reason and regulation can soon replace greed and chaos, the business 
must decline from one of the greatest (being the fourth largest) industries in 
the United States to a memory. 

The industry, by its very nature, cannot continue on a small seale. In the 
automotive, appliance, or garment industry, for example, each unit manufactured 
is sold to an individual or the head of the family. The number of units to be 
produced varies with the individual or the family requirements. The film 
industry differs in one great respect. The same unit, that is, the motion-picture 
feature film, must be sold to literally millions of viewers. True, more than one 
print of the film can be made. However, the production cost of the original film, 
as well as its duplicates, does not permit one print for each person or family for 
individual consumption. The films must be viewed by large groups of people in 
many structures erected for this single purpose. The great variance in individual 
purchasing power in a free democracy such as exists in the United States requires 
that there be some reasonable range in prices to be paid by the individual theater 
patron. 

As previously explained, most theaters, other than first-runs exhibit approxi- 
mately the same features. The patron, therefore, does not shop in the store 
for the quality of merchandise he can afford or buy, as in most other types of 
business where quality and price are in direct proportion. In the theater busi- 
ness, time, not quality, determines the price. The patron in the purchase of 
picture entertainment finds he must pay a higher price to see a picture early 
and a lower price to see the same picture later. Experience and custom there- 
fore dictate that each subsequent run theater play the picture on the same run 
or the same relative playing position with regard to competing theaters and at 
a fixed admission price. This enables the viewer to find the theater he can best 
enjoy for the price he can best afford. Every theater in turn must know in ad- 
vance when it is playing a certain picture so as to adequately advertise the 
commodity it makes available to its customers. 

The unique character of the exhibition business, as outlined above, requires 
that noncompeting geographical areas or neighborhoods with existing, as well 
as future theaters, be created for the distribution of pictures from producer to 
consumer. 

Such areas of competition or neighborhoods were established in the past and 
were known as zones. It is hard to imagine an orderly system for the distribu- 
tion and exhibition of motion pictures without recognizing some plan of zoning 
arrangement. 

A code for the distribution of pictures must be established without delay. 
The following are a few simple rules designed to regulate the complicated prob- 
lem. They are but a start. It is hoped, however, that from a code may develop 
by which an industry can be saved and the public protected. 


IV. Suacestep TrapE Reiarions Cope 


The problems discussed above can take the form of 8 questions. They are 
as follows: 

1. Can all theaters play pictures simultaneously? If not, who shall play 
them first? 

») 


2. How long shall each theater be allowed to play the pictures before they are 
made available to the theater which follows? 

3. How long shall successive showings be kept apart? 

4. How can equal rights to exclusive runs of pictures be satisfied between 
two theaters in direct competition? 

5. How can a fair film rental be arrived at for all stages of exhibition? 

6. How can admission prices be made fair to the public, the retail exhibitor, 
and the producer? 

7. How can the retail exhibitor be given an inventory or merchandise without 
creating monopolistic situations? 

8. How can problems which do and must arise be resolved with a maximum 
of effectiveness and a minimum of expense? 
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1. Can all theaters play pictures simultaneously? If not, who shall play them 


2 ‘? 
firsi 


The former system of zoning and clearance cannot be reestablished in its 
id form because of its violation of existing antimonopoly laws. However, it 
s believed that by recognizing the following facts, distributors can equitably 
iake their pictures available to all theaters: 
(1) Theaters not in substantial competition should be dealt with independ 
en‘ly and without regard to one another. 
2) Whether or not theaters are in substantial competition should be 
ined from the following facts only: 
(a) Admission prices established by exhibitors. 
b) Concentration of population. 
c) Transportation facilities. 
1) Location 
We must recognize the following facts: 
(1) All theaters cannot play each picture at the same time, and 
(2) The producers derive their greatest revenue from large theaters in large 
ireas of concentrated populations, namely the downtown business sections of 
each city. 
There exist, therefore, two classe ' theater, namely, (a) downtown theater 
d (bv) neighborhood theaters. 
Pictures must be released first to the large downtown theaters which 
ouch box-office revenue to: 
1) Warrant the expenditure of large sums for advertising which benefi 
vell as early runs, and 


2) Obtain for the producer the major portion of his picture investment, and 


3) Assure the exhibitor a reasonable return for his large investment in prop- 


In the city of Los Angeles we recognize two such separate downtown areas: 

(1) Metropolitan downtown 

(2) Hollywood 

One theater in each of these areas should play pictures simultaneously with 
the other. 

All other theaters situated in lesser important neighborhood districts should 
play pictures in staggered periods of 7-day duration. Theaters in each neighbor- 

od not in substantial competition with theaters in other neighborhoods should 
e permitted to play pictures simultaneously. 


lf. How long shall each theater be allowed to play the pictures before they are 
made available to the theater which follows? 


First-run Los Angeles and Hollywood should have unlimited playing time, 
provided all “breaks” for the next subsequent runs begin not more than 21 days 
fter the opening first-run date. 

Runs which follow first run shall have 7 days to play each picture 

We frown upon prerelease runs and recommend that such runs be eliminated 

ept in the case of outstanding productions whose cost and magnitude is such 
that special treatment and extended playing time is warranted, and provided 
irther that 

(1) A minimum evening admission price of $1.50 including taxes can be suc- 
essfully charged to the public, and 


(2) That all seats be reserved in advance of the performance. 
ITI. How long shall successive showings be kept apart? 

Clearance shall be based upon the following: 

(1) Admission price as established by the exhibitor. 

(2) The amount of clearance shall be in direct proportion to the difference in 
idmission price. 

(3) Revenue paid to distributors by competing theaters. 
IV. How can equal rights to exclusive runs of pictures be satisfied hetween two 

theaters in direct competition? 
By competitive bidding— 
(1) Any theater owner who desires competitive bidding as a 


gs solution to his 
problem must make his request voluntarily to distributors in writing and send 
copy of his request to his competitors. Distributors and defendant exhibitors 


should be forbidden to invoke competitive bidding. 
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(2) The two theaters must be in substantial competition before competiti 
bidding can be invoked (The test of such competition as laid down in se 
LA (2), pp. 18-1 shall prevail.) 

(3) Bids must be presented in writing and sealed. 

( All solicitations for bids must be sent out simultaneously to all competitor 

(5) All bids must be publicly opened at the same time. 

(6) Awards must be made at least 14 days prior to the availability date of ar 
feature. 

(7) The bid which provides the most revenue to the distributor in the shortes 
period of time must be the bid ac e] ted. 

(8) The highest bid must be accepted unless collusion between bidders can | 
established. 

V. How can a fair film rental be arrived at for all stages of exhibition? 

The distributor should recognize— 

(1) The value of any picture diminishes with each successive showing or rut 
and 

(2) A formula for arriving at film rentals in the early runs cannot apply t 
the fixing of film rentals in the later or subsequent runs. 

Eliminate policy percentage pictures and sell each theater according to its 
potential gross revenue at the theater in question. 

Consider true house expense for each theater in arriving at a price. 

The price charged for a picture should not guarantee but should anticipate ; 
profit for the exhibitor. 

License fees should be adjusted so that the subsequent-run theater can exhibi 
the same picture or picture combinations as the previous runs. 


VI. How can admission prices be made fair to the public, the retail exhibitor and 
and the producer-distributor? 

The distributor should not force an exhibitor to pay more for any picture than 
the theater can afford. 

The distributor should try to make all runs of pictures, profitable runs. 

(1) It is believed that the following might result from the above suggestion. 
Theaters ordinarily designed for subsequent runs because of their size and loca 
tion, demand the right to move up their availability dates when forced to pay 
more for film than a later run would jusify. A fair fee for all runs would 
discourage the race for the early run. 

(2) Moving up availabilities creates print shortages. Staggered releases 
would ease the shortage of prints during the early runs. 

(3) Admission prices must increase in order to pay the inflated film rentals 
Cheaper film rentals with the suggested clearance protection for earlier runs 
would permit the late-run, lower-admission theater, to remain in the competitiv: 
market. 

(4) The large lower-income group of theater patrons could afford to patroniz 
more theaters. The mass-production feature of the motion-picture business 
would therefore be preserved. 


VII. How can the retail erhibitor be given an inventory of merchandise without 
creating monopolistic situations? 

Distributors should be permitted to sell 1 year’s product in advance provided 

(1) The exhibitor is given the option to eliminate 20 percent of the pictures 
purchased. 

(2) The exhibitor is not in a competitive bidding situation. 

(3) When competitive bidding prevails, follow the suggestions in paragraph IV 
page 18. 


VIII. How can problems which do and must arise be resolved with a maximum 
of effectiveness and a minimum of expense? 
sy arbitration, in the form of the plan proposed by Theater Owners of America 
(TOA). 
CONCLUSION 


Members of the Southern California Theater Owners Association met on two 
occasions with representatives of the Antitrust Division of the Department of 
Justice and were told outright that the Department does not have the time nor 
the manpower to hear and act upon exhibitors’ complaints. This despite the 
fact that many violations were continually being reported to the Department o! 
Justice. Mention was also made of the impracticability of calling a session of 
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the special three-man district court in New York, to hear the numerous complaints 
if exhibitors from all over the country made to the Department of Justice. 
The Southern California Theater Owners Association has caused this report 
to be written for presentation to each and all governmental agencies whose legal 
duty it is to enforce the laws of our sovereignty enacted to protect, preserve, 
and encourage the free, unobstructed flow of intrastate and interstate commerce. 
In the event such agencies before whom this report is presented find they are 
inable to grant the relief requested because of any existing restrictive legislation, 
t is recommended that the appropriate legislative bodies be requested to alter 
or amend such laws to exclude therefrom the business of motion-picture dis- 
tribution and exhibition, or that new laws be passed by such legislative bodies 
which will permit the operation of the regulations herein set forth. 
Respectfully submitted, 
TRADE RELATIONS COMMITTEE, 
Ceci, VINNICoF, Chairman. 
QO. N. SRERE. 
AL HANSON. 
JACK GOLDMAN 
WAYNE HANSON, 
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Senator Scnorreite. Milton B. Arthur. I believe you were sworn 
in this morning. 

Mr. Arrnur. Yes, sir. 

Senator Scuorrrent. You may be seated, sir. 


TESTIMONY OF MILTON B. ARTHUR, PRESIDENT, CABART 
THEATERS, INC., LONG BEACH, CALIF. 


Mr. Noone. Mr. Arthur, will you state your full name, address, 
ind business affiliation for the record, please ¢ 

Mr. Arruvr. It is Milton B. Arthur, president of the Cabart 
Theaters Corp., 4425 Atlantic Avenue, Long Beach, Calif. 

Mr. Noonr. How long have you been in the theater business ? 

Mr. Arrnvur. Since 1926. 

Mr. Noonr. How many theaters do you operate ? 
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Mr. Arruur. At the present time we operate 7 in Long Beach, 2 i: 
Santa Ana, and a drive-in theater south of Santa Ana, Calif. 

Mr. Noone. Can you estimate your investment in those theaters’ 

Mr. Arruvur. Well, the investment in the theaters runs in th 
neighborhood of about a million and a quarter, and that includes tw: 
of the properties that we own in fee, taking in around $700,000 of 
that million and a quarter. 

Mr. Noonr. What has been your experience with respect to rey 
enues in recent years ¢ 

Mr. Arrtnur. Well, we had a very orderly operation of the theaters 
for quite a period of time. The theaters operated successfully. Wi 
were fortunate in being in a section of California that was growing 
very rapidly and we expanded the theater interests in these new dis 
tricts in order to take care of the increased theater attendance. 

The theaters under this orderly operation and the ability to obtain 
a supply of motion pictures continued until we got into the bidding 
situation and then chaos developed, losses arose, and we are almost in 
that condition right now; very chaotic condition. 

Mr. Noone. What has been your specific experience ? 

Senator Smarners. When did this chaos develop? 

Mr. Arruvr. It deve loped about 2 years ago. 

Senator Smaruers. What was the reason for it? 

Mr. Arruur. The reason for it was the inability to have any idea 
what we were going to run, what we were going to put in the theaters, 
to take care of the economic condition in the city and the growth of 
the city of Long Beach. 

We built theaters on the four corners of the city. 

Senator Smaruers. Did this chaos result before or after the con- 
sent decree ? 

Mr. Artuur. After. 

Senator Smaruers. It came as a direct result of the consent decree? 

Mr. Arruur. Yes, sir. We built these theaters on the east, north, 
west, and south side of Long Beach. In fact, the existing theater 
section of Long Beach was in the southwest corner of it. Long 
Beach is so geographically constituted the business district is in the 
southwest section. 

We ran these theaters Ist run, 4 of them, after the instigation of 
Warner Bros. representative, that we did not have enough seats 1 
the 1st run that we had, in order to compete with other exhibitors 
in the town. 

We built the Town theater, which is the best of the 1st run th: 
aters, on the same premise. These theaters served these first-run 
pictures. We knew the companies that we were going to do business 
with. We had every reason to believe, after 20 some odd years’ ex 
pr rience, to feel the “y were going to continue produci ing pict ives, and 
as a customer that we would receive and run those pictures. 

It wasn’t always orderly in southern California. In the late 1920's 
there were a lot of complaints from independent exhibitors relative 
to the distribution of pictures and the operation of theaters. 

As a result of all those complaints, the film companies and Fox West 
Coast The gs en tered into a consent decree in 1930, attempting t 
correct the ills that existed and to give the independent exhibitor re 
course to the court in case the practices were continued or brought o: 
again. 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 145 


In the early 1940’s an Assistant Attorney General by the name of 
Albert Law came in to southern California and solicited instances 
from me in which I had complained about injustices I thought were 
taking place. He reduced these complaints and communicated with 
Washington and told me that the consent decree that was to be written 
in New York by the Department of Justice would take care of all of 
our ills and would supersede the consent decree here. 

Mr. Law told me he could not take any action under this consent 
decree as long as—although it was in existence—we had the privilege 
as a retailer to establish our business to run our theaters, to cater to 
the public and expect that the manufacturer would continue to serve 
a customer, who had gone out and made his investments in these the 
aters and had not taken any profits out of these theaters, but had 
returned that investment, that profit, back in so that the continued 
growth of the community would be taken care of. 

With the advent of five pictures you were permitted to buy, it wasn’t 
too bad because you were still a customer. With the advent of bid 
ding we didn’t know what we had, where we were going, or what pic 
tures we could get. We couldn’t know from picture to picture, from 
day to day, or week to week what we were going to have to run our 
theaters. 

We complained and solicited one of the film companies, in partic 
lar, who we felt was the backbone of our product. We had b en using 
their pictures for some 15 years and had a very pleasant relation 
ship with the company and, apparently, we were a satisfied customer. 

We begged them and we pleaded with them for the privilege ot 
obtaining a franchise for their pictures so we would know where we 
were going and how we could run our business. 

Mr. Noonr. What company are you referring to? 

Mr. Arruvur. Warner Bros. We attempted to point out to them 
that there wasn’t any restrictions in the consent. decree, as entered in 
Washington, that prohibited any of the major film companies fron 
franchising an exhibitor that was not afliliated with one of the film 
companies. I was unsuccessful in obtaining a franchise from Wan 
Bros. They instituted bidding. 

RKO was one of the distributing companies that we were doing 
business with, and they were running their product in three theate: 
simultaneously, on what is known in the trade as day-and-date run 
a practice that RKO was doing in Los Angeles in their own theaters, 
and they practiced it throughout the industry in southern California. 

With the institution of bidding, you are only allowed one theater. 
Now, had this setup been made to take care of the people of Long 
Beach and the customers so that they would not be required to he 
nconvenienced or to drive miles to go to 1 particular theater—we had 

e parking area and we had the appointments and we had the com- 
fort, so we had 1 theater that we were allowed to bid for pictures, and 
only 1. 

We attempted to point out to RKO how we had established these 
theaters and how we had built them and how we had attempted to 
take care of mo product. 

They said, “No, you can only bid for 1 picture at a time and for 1] 

heater 
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We never knew who we were bidding against. An application was 
sent out and a carbon copy of other applications, apparently with 
named theaters, and any one of them could bid. We would send the 
bid in to RKO and we would get an answer back, “Your bid is unsatis- 
factory” or “Your bid has been awarded to some other theater.” 

We never knew or couldn’t find out whether our bid had actually 
been considered as proper, whether it was the best bid, or whether they 
were attempting to jack up the price. We would have occasions that 
would come along where we would receive the notice that the bid had 
been rejected as insufficient. 

Then there was a case of communicating with the exchange and 
negotiating for the picture. We couldn’t negotiate for the picture 
originally, as we had done over a long period of years. We had to go 
into bidding. We had the same experience with Columbia. 

With the Paramount Distributing Corp. in the city of Long Beach, 
after RKO and Universal had discontinued serv ing these theaters d: ay 
and date, we went into a bidding situation in the neighborhood which 
made this big investment in the neighbor hood, subseque nt run theaters, 
to bid for a Bing Crosby picture. We put the bid in. We were not 
advised by Paramount that we had received the picture or had been 
awarded the bid. We were advised by the district manager of Warner 

dros. that we had received the bid of this particular picture and what 

we paid for the picture. I mean we can’t find out from the distribu- 
tor what we are bidding against or what we are expected to bid. It 
is not an open proposition. It is just a situation where they come in 
with a pig in a poke and if you are lucky you get the picture. 

If it so suits them, they stipulate, although I ‘understand the consent 
decree, under that decree you are not allowed to talk about admission 
price. Yet they insist you put the admission price in the bid so they 
can gage what your gross is going to be. You have established your- 
self, and if you were to say 25 cents in the bid, why, I don’t think you 
would get any consideration. But they have been told the admission 
prices in that way, although I understand in the consent decree it is 
not correct. 

Along with Paramount and the theater in Santa Ana, on this 
unfair-trade practice and what the little exhibitor is up against we 
happen to be a minority stockholder in five theaters in Orange County. 
The pictures were bought by the company that had the 51 percent 
in these theaters; these theater corporations, which happened to be in 
this instance Fox West Coast Theaters. They set up deals that con- 
trolled the price of the picture according to the percentages. If the 
picture grossed a certain amount of money it would receive a certain 
percentage, and if the gross went up the percentage went up with it. 
If it went down, the percentage went down. 

At the insistence of Fox West Coast Theaters, in accordance with 
their statement they were obligated under the consent decree to divest 
their interest with us as stockholders in Orange County, at one of the 
five theaters, the Broadway Theater in Santa Ana, which had run most 
of the Paramount pictures for a long period of time. Along came a 
picture called Mating Season shortly after our divorcement from Fox 
West Coast Theaters. Mr. Smith, the district manager of Paramount, 
informed us that they would not serve the picture under the terms that 
had been set up by our previous partners, that we would have to pay 
more. 
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I objected very strenuously. I pointed out to Mr. Smith that these 
pictures were being served in other west coast theaters on the same 
sales that had been arrived at and agreed to between Paramount and 
west coast theaters. 

He said, “No, not for you.” 

Now, that might have been caused by an experience I had with 
Paramount in previous years, when I was buying film or helping to 
buy film for some theaters in Los Angeles, where we contended that 
the Manchester Theater was in competition to one of the Fox West 
Coast Theaters, and that had a master deal where they could buy 
the pictures in this particular theater, flat rental, and we had to buy 
them on a percentage basis, which did not give us a chance to compe te 
with the Fox West Coast Theaters. 

I protested sieaeer to Mr. Smith, and I was told bluntly I was 
a small exhibitor and I could not expect the treatment that was af- 
forded to a large circuit of theaters, such as Fox West Coast Theaters. 

For a long period of time, due to my anger and incensed feeling 
of outrage, I didn’t use Paramount pictures, over a long period of 
time. They have gone back in and have attempted to use Paramount 
pictures. 

I pointed out that instance in Los Angeles, that carries on into —_ 
acquisition of our sole operation of the an roadway The: ater, to the in 

ustices of Paramount as a distributor against a small exhibitor. 

We bid for two Paramount pictures in a theater in Santa Ana that 

e had acquired an interest in. We bid for the Road to Bali and The 
Seana We were awarded the bids and we objected to the admissio1 
prices we had to charge, and we objected to the manner with whi hi 
Paramount insisted we run these pictures. 

They insisted we h ave the Road to Bali. We open it on Christmas, 
and then on New Year’s Eve we take out Road to Bali a1 d put in The 
Stooge, and i h our opinion, Wi s just too disconcertin to our cus 
tomers. 

We had not signed an agreement to run the pictures, so we wrote a 

tter to Paramount and said due to the fact that we hadn’t improved 

e theater, we hadn’t built the theater or we hadn’t re ends led our 

eater, we weren’t in a position to charge increased admission prices, 
and please consider that as a fact we did not care to have the two 
pictures that were bid upon. 

Senator Smatuers. As I understand what you are saying, they 
m ide 7 you take two picti ures ¢ 

Mr. Arruur. No. They didn’t make us take two. There were two 
pictures considered at the time. a bid on the two of them, but if 
you got The Stooge you had to run The Stooge as a New Year’s Eve 
show at 50 percent of the gross rec ein although you had Road to Bali 
that was then running at 50 percent of the receipts. It was economi- 

cally impossible to run the two pictures on the same program. 

They insisted you take out the Road to Bali on New Year’s Eve and 
substitute The Stooge and later on run The Stooge at a later date. 
The thing was inconsistent with what I thought was a good business, 
so I withdrew the bid we had on the picture. 

Senator ScnHorrreL. Was that the policy they pursued in other in- 
stances where you bid on pictures, or is this an isolated instance? 
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Mr. Arruvr. This particular instance, sir, was at that particular 
time, which was last Christmas and New Year’s Eve, and they did the 
same thing in other theaters in the territory. 

Senator Smarnuers. Did they also have you change your prices for 
that picture? 

Mr. Arruur. You changed the prices on New Year’s Eve. 

Senator Smaruers. In other words, the Road to Bali, which ran 
from Christmas to Ne »w Year’s Eve, you charged the regular prices? 
Mr. ArrHur. Yes. And New Year’s Eve you were charging $1.2 

or greater. 

Senator Smatruers. Is that unusual? 

Mr. Arruur. Well, it was very unusual, sir, not to increase the 
admission prices, but it was so unusual to insist that you discontinue 
the run of one picture to substitute another, and then go back the next 
day with the Road to Bali. 

I am just pointing out the injustices of our experience, so far as the 
bidding on Paramount pictures. 

So far as bidding in Orange County for pictures, we had the Apollo 
Drive-In Theater, we had the Walker Theater, we had the Broadw: ay 
Theater destroyed by a fire a year ago in February, and that was the 
biggest and finest theater in Orange County. 

We had the Apollo Theater. We instituted bidding and we were 
told we were to bid against first run in Santa Ana, which was either 
Fox West Coast Theaters or ours, and the Orange Drive-In Theater, 
which was 4 miles north of Santa Ana. 

We attempted to include in the bidding what we considered was our 
competition, which was a theater 314 miles away from us, and we were 
refused the opportunity of bidding against the theater that was 314 
miles away, although we had to bid against a theater which was 10 
and 15 miles to the north of us. That was refused to us by Paramount. 

We haven’t any way of establishing ourselves as a customer under 
this bidding system. We were customers under the consent decree 
of 1930. They had taken all of the ills or attempted to take all the 
ills in 1930, and the film companies and Fox West Coast Theaters 
entered into this consent decree, and the exhibitors in this territory 
operated under it pretty peacefully, until they went to the Department 
with the injustices and complained in the early 1940’s, and that was 
thrown out the window and this consent decree and the one in New 
York was substituted, and there is no relief for the independent 
exhibitor in Long Beach. 

There is no way of knowing how you are going to run your business. 
They look around and they. see the Dodge dealers and automobile 
manufacturers and other retailers that go in to the manufacturers and 
establish themselves as customers. They advertise the product and 
return the money to the manufacturers, and that we can’t establish. 

I don’t see anything but chaos and unfair dealings. These bids are 
illegitimate. You never know whether they are correct, whether the 
other fellow has bid more than you have or whether—they are just 
told that your bid is not awarded, and the picture goes to someone else. 

I have pictures in Long Beach—I have two running right now— 
and in Santa Ana, a Disney picture. We are required to charge 50 
cents for children and $1.20 for adults. The following picture is the 
Samuel Goldwyn picture. I have the same situation. I protested 
the admission price tonoavail. That is something that I must charge. 
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Mr. Noone. Mr. Arthur, I wanted to ask you one question on that 
point. Are you saying that the distributors fix the price or that 
you, as a result of the percentage required, have to fix a high price? 

Mr. Arruur. When I bid for a picture I designate in the bid what 
admission price I am going to charge. They request that I tell them 
what I am going to charge for the picture. 

Senator Smaruers. When they give you notice that they have 

, picture available for bidding, they also ask what price you are 
going to charge for admission, is that right? 

Mr. Arrnor. That is right. And they are very careful in all con- 
versations to remind you “No; we can’t fix admission prices,” but 
then in conversations they will tell you that “We must take into 
consideration your admission prices in order to know what the picture 
is going to earn.” 

Now, we have followed through. We have established the policies 
of the theaters. We are charging admission prices down there so that 
it really isn’t necessary what it is. It gives them this opportunity 
when they are considering the bid. They look at it. They can reject 
it if they don’t like your admission prices. They can reject it be- 
cause they don’t like the color of your hair. 

There isn’t anything binding upon the distributor to deliver the 
picture to either you or the other fellow that is bidding for the pic- 
iure. 

Senator Smaruers. Have you ever been told your admission prices 
were not high enough ? 

Mr. Arruor. Yes, sir. 

Senator Smatuers. And have you raised your admission prices after 
that? 

Mr. Arruur. I made application for all of Warner Bros.’ prod- 
uct in Long Beach, and I was told that my admission prices were 
inadequate. If I would raise the admission prices to meet what Fox 
West. Coast Theaters were charging in Long Beach, that I would 
get all of Warner Bros.’ product. 

Senator ScnHorrreL. When did that happen? 

Mr. Arruur. That happened about 6 or 8 months ago. 

Senator Giiterre. That in effect is a clear violation of the terms 
of the consent decree, the restrictions that the consent decree con- 
tained for bidding and attempts to fix admission prices. That was 
one of the restraints that was left in the decree by the Supreme Court, 
and this in effect, no matter what excuse they put up, is an attempt 
to void that provision of the consent decree, is it not, no matter what 
excuse they give you? 

Mr. Arruur. Well, I did it, sir, for the simple reason that I wanted 
to get all of Warner Bros.’ product. 

Senator Giuietre. There is one thing about you doing it volun- 

tarily, but they did make it a condition? 

Mr. Arruur. Well, they said that if I would raise the admission 
prices I would get all of their pictures. I immediately went back to 
Long Beach and they delivered one = their pictures. I raised the 
admission prices and they then said, “No; we are not going to give 
you all of the pictures. We are going to give you every other picture, 
or alternate them. We have a customer in Long Beach, Fox West 
Coast Theater. You are going to get part and they are going to get 
part.” 
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Senator Gitterre. That was, in effect, a clear violation of t 
restrictions of the consent decree, was it not, no matter what sub 
terfuge they used ¢ 

Mr. Artuur. I don’t know. I have never read the consent decr: 
as it was written in Washington. I worked under the consent decre: 
here as it was agreed in this territory. 

Because I have a feeling that you gentlemen have the feeling t} 

I have had for many, many times: That you have territories wher 
conditions are different than they are here. I know that in the Sout! 
that they have single bills. I know that in the city of Washingt: 
they have single bills, and I know in many other sections they hay 
single bills. ‘But our section here is southern California, we did 
operate and did have a consent decree and we did have the protecti 
of the district court in this district. 

Senator Gitterre. Federal district court ? 

Mr. Arruour. Federal district court. And that was taken awa) 
from us. That was one of the things that I felt was really somethi 
for me to rely upon, and it really is, to be able to come into your dis. 
trict court with your complaints, through the local United States 
attorney’s office. We did that through the solicitation of the Assistan 
Attorney General, but that thing was thrown out the window, and 
in comes this consent decree in New York and chaos has developed 
and we don’t know where we are going from day to day. 

They can institute caadinn tomorrow and an independent exhibitor 
or circuit theater doesn’t have to institute the bidding. They can jus 
send out form letters and say, “These are the bids for this picture. 
You have no way of knowing whether somebody insisted on bidding o 
hasn’t. You have no way of establishing yourself as a customer and 
a retailer with any one of these film companies. 

Mr. Noonr. Have you ever requested bidding, Mr. Arthur? 

Mr. Arruor. I think I have requested bidding in one of thos 
moments when I didn’t know whether I was afoot or horseback and 
I had to resort to bidding. I found out that they were bidding, so ] 
requested the privilege to bid and I found out much to my sad ex 
perience that in every instance that the bidding situation was terrib! 
for the simple reason you couldn’t tell what you had. 

Here comes a picture that is in the exchange, and it is looked : 
ina projec tion room and you can go to Los Angeles to look at it ar 
if you can’t get in that particular day, maybe you will be ammuded 
the privi ilege of looking at it at some other place, some other dis 
tributor’s place of business. Some of the distributors cooperate and 
some won't cooperate along that line. 

So then you buy a pig in the poke before it is released any plac 
nationally, before you can tell anything about the picture. You know 
who is in it. You know the title of the picture. You know the ty] 

of picture. 

Senator Smatuers. May I go back to one question that you raise: 
a moment ago? You said you owned 5 theaters in Long Beach and 
after the consent decree had been entered, you requested bidding, but 
that they would not permit you to bid except for 1 theater. 

Mr. Arruur. That is right. 

Senator Smatuers. Well, did you understand that the law would 
permit you to bid for each one of your the ateant Did you think yo 
had a right to bid for each 1 of your 5 theaters 
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Mr. Arruur. I didn’t know, sir, just exactly what my rights under 
that consent decree in New York were. 

Senator Smaruers. What did they tell you? 

Mr. Arruvur. They told me I had the right to bid for 1 theater 
against any other 1 theater. 

Senator Smaruers. But you could not bid for all five of your 
theaters ¢ 

Mr. Artuvur. That is right. 

Senator Smarners. Did they expect you, if you got 1 picture, to 
run that in all 5 of your theaters? 

Mr. Artuur. No, I could only run that in the one theater. 

Senator Smaruers. Where were you going to get pictures to run 
n your other four theaters? 

Mr. Arruur. I was going to bid against some other poor soul that 

as in the same position I was in, trying to get the picture after 
somebody else. 

Senator Smatuers. I thought you said they wouldn't let you bid on 

e other four. 

Mr. Arruvur. They wouldn’t let me bid the other four theaters day- 
ind-date first run. Now, here is what it does. You have a theater that 
has 2,200 seats and you have another theater over here with 1,400, 
ind it is economically unsound to attempt to go into there week 
after week after week to get the pictures in the 1,400-seat theater 

— st the one with 2,200 seats, and that was the reason why we built 

se theaters in these areas that are growing up around Long Beach, 
to ti take care of these pictures and run them day-and-date. 

Senator Smatuers. In other words, I am trying to understand it- 
there is a lot about this business, obviously, that I don’t understand. 
What they said to you was, “Well, we will let you bid on your No. 1 
theater, on this No. 1 picture, so to speak, but we are not going to let 
you submit a bid for the No. 1 picture on the other 4 theaters which 
you have and which we don’t consider No. 1 theaters.” 

Mr. Artur. No, sir. They would set up the Town Theater or the 
Rivoli Theater and State T heater, and I could bid either 1 of those 3 
theaters. But I can only have it in one of them and then I had to go 
helter-skelter to try to get something for the other theaters. 

Mr. Noone. In other words, you had to bid on each picture, theater 
by theater ? 

Mr. Arruor. That is right. 

Mr. Noonr. And you wanted to bid on a picture for all 4 « 
theaters at one time. 

Mr. Arrnvur. That is right. I wanted to continue to take these 
collective—I wanted to take the theaters that I had established as first- 
run theaters in Long Beach and continue to do that which would give 
me a chance to compete with the theaters of larger seating capacity, 
a policy that had been established in the town, had been worked out 
in the town, not only by myself, but also by the competitors. It was 
a practice that had been pursued for years, a practice that has been 
pursued today in the town of San Diego, which is very successful, 
and they have their pictures—they are running them d: ay and date 
and they don’t have to bid, and they have a very successful operation 
and they don’t have the chaos we have in Long Beach. 

Senator Gittertr. Mr. Chairman, I want to ask a question. 


I am 
having difficulty in getting the fundamentals clear in my mind. 
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In the testimony yesterday there was a discussion of three fun 
tions in this industry ; the producer, the distributor, and the exhibitor 

And in reply to various questions here, as I understood the test 
mony, there was repeated statements that the distributing end of 
was not handled by the producers; that it was a distributing group 
with headquarters in New York, and that local exchanges had to clear 
these contracts through the New York office. 

Now, today repeatedly Mr. Vinnicof and you have referred to th 
producer-distributors as a combined function. How does that fun 
tion? Are the producers separated from the distributing end, or ar 
they operating the distributing end? 

Mr. Arruvr. Well, you have in the United States and Canada, I 
believe, sir, about 30 exchange centers and in each 1 of these exchange 
centers, they negotiate for the film in that particular center and thei 
send on to New York for approval or disapproval of whatever dea 
they have arrived at with the exhibitor. 

Senator Gruterre. You are missing what I am trying to get at. 

Mr. Arrnvr. I was coming to that. 

Senator Giterre. What is the producer’s position in this? 

Mr. Arruur. Well, certain producers, like Samuel Goldwyn or 
Mr. Disney, will retain the right to re ject or approve deals and they 
will have a representative in either Hollywood or New York that thi 
distributor’s representative has to contact before the picture can be 
approved for exhibition. 

Senator Grttette. Then they actually exercise a function in the dis- 
tributing end. 

Mr. Arruur. Yes, sir. 

Senator Giutetrr. They haven’t divorced themselves from that. 

Mr. Arrnvr. I don’t believe Mr. Goldwyn will ever do that, sir. 
He insists upon knowing what admission price you are going to charge 
and he distributes his pictures through RKO, and that is something. 
You have to contact the RKO representative and he in turn contacts 
Mr. Goldwyn’s representative. 

Senator Grterre. Well, I am just trying to get the picture of how 
it functions, whether it is a combination function or whether it is a 
separate function. 

Mr. Arruur. Well, in this particular instance, these producers in- 
sist upon having the approval of their deals. They don’t turn that 
entirely over to any distributing agency. 

Senator Gititerre. Thank you. 

Mr. Noone. I think the record should show, Senator Gillette, the 
consent decree did not require the separation of the production and 
distribution facilities. It did require a separation of the exhibition 
facilities from the other two, so it is no violation of the consent decree 
or law for the producer and distributor to be operating as an entity. 

Senator Gritetrre. There would be no violation of the decree, but I 
wanted to know how they actually functioned, whether they are con- 
trolling the distributing end of it or whether they are concerning them- 
selves with the producing end only and then turn the job over to the 
distributors as a job for the middle man. 

Senator Scnorrre.. I would like to ask you this question with ref 
erence to the theaters in your city. You say they would allow you to 
operate or bid on one picture to be run in 1 of your 4 or 5 theaters. 
Why don’t they want you to run that picture in all of your theaters, 
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which would have produced infinitely more revenue for them, and that 
is What they are interested in when they produce a picture ? 

If I raise a critter out here on a ranch, I am interested in the dollars 
and cents Iam going to finally get out of that critter. 

Now, in the picture business that you are in, it isn’t any different 
than that. They want the high dollar out of the pictures the y produce, 
don’t they ? 

ARTHUR. That is correct. 

Senator ScnorerreL, Then why don’t they permit that? Lam cun 
ous to know the reason for it. 

Mr. Arrnvr. The reason they give us is that they are restricted by 
the decree. If any exhibitor in competition with you or in the area 
which the distributors decide is competit ive to you, then the y must ‘ul 
low that exhibitor to bid for film. 

Senator ScuorpreL. They go back to the consent decree ? 

Mr. Arruur. That is correct. Now, in this situation we deal with 
t film companies in Long Beach, and 2 of the film companies, Colum 
bia and Warner Bros., allow us to run their pictures as we have 
their film for a long period of years. 

Universal and RKO say, “No, we are going to have bidding. Th 
exhibitor has requested bidding.” So we bid and they refuse us th 
right to run an RKO or a Universal picture except in one theater. 

I ask on every release if there have been bids, and when I do, out 
comes the bid letters, so finally Universal and RKO representatives 
told me that if I could previ ail upon the exhibitor that was biddi ng not 
to bid for the picture, they would sell me for more than one theate 
day and date, and I said, “I don’t think that is up tome. If you are 
not receiving bids from eh people, you are entitled to sell me even 
under the consent decree as you explain it.’ and 1 don’t think it is 
within my province to go to any distributor and say to him, “Well, 
listen, you are not bidding. You stopped bidding.” 

So eventually they turn around and they say they have received let 
ters from this picture exhibitor saying he is withdrawing his applica 
tion to bid, so then RKO and Columbia have come back to me and 
have reestablished the first run in more than one theater. So that as 
of today and starting about 4 weeks ago, I am running 2 of these first 
run theaters on an even keel, so that I have some semblance of order in 
my business in Long Beach, although the subsequent run theaters ar 
now cut down to running 5 days a week. I have 4 theaters, throug! 
the inability to get film. and the bidding situation is so chaotic J] 
couldn’t get en ough changes to run the 4 theaters, so I have just put 


iil 


t 


them down to 1 ch: inge a week and I am running 5 d: rys and shut 
down Mond: Lys and uesd: Lys in the 4 theaters. 

But there is nothing that will not recreate overnight and throw 

e back into this chaotic condition again, and I believe that the dis 
tributor is entitled, under the consent decree, to franchise an inde 
pendent exhibitor, to run their pictures and to let that independent 
exhibitor know that he has a customer. 

If the independent exhibitor proves himself dishonest, if he doesn’t 
give the correct returns to the film exchanges or if he refuses to pay 
for the film, why, then they have the privilege, naturally, to class him 
as a bad account. 

But I really think that they are entitled to franchise pictures, and 
that the only reason why they don’t franchise them is because they 


mo 
big 





154 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


live in the hopes that they can get some other fool to come in and sta 
bidding to the place where we are cutting each other’s throats, and the 
when economic conditions get so bad one way or the other, it goes | 
the boards and we realize what a tragic thing it is in this bidding and 
we attempt to go back into an orderly fashion and accept whatever 
film we can get. 
Senator Gitietre. I don’t want to testify here, Mr. Chairman, but 
this thing, as it presents itself to me in the hearings that I have hear 
raises a number of questions to be resolved. But there is one ba 
situation and you referred to it just a moment ago, and that is wit 
reference to Dodge cars. 
You are too young to remember, but during World War IT there 
was a shortage of cars and there were many outlets selling Dodge 
irs - Chevrolet cars when the country was absorbing 1 million car: 
and the output was cut down to 500,000. They simply could not fur 
ish the cars and the retail outlets said, “If we can’t get the cars wi 
will have to turn the key in the lock,” as many of these distributing 
agencies have told the exhibitors: “If you can’t do this get out of 
business, turn the key in the lock.” 
That happened. Now, this presents itself to me as a questir 
whether a producing and a distributing group is trying to adjust them 
selves to an economic situation where there are just not enough films. 
And, as the chairman put in the record this morning, there is a pos 
sibility of cutting down on the production of film, and of course som 
of these outlets will have to go if that thing continues. But if tl 
are taking advantage of this situation as I see it, if they are t: ions o 
advantage to throw a cord around the neck of the exhibitors and 
gouge them or choke them to death through methods that are im 
properly utilized here, it presents an entirely different matter. 
And, as I see our responsibility here, it is to determine how an ad 
justment can be made to change the economic conditions, abiding by 
the rules of the court and the rules that legitimately are related to th 
rules of the court, or whether they are taking advantage of an eco 
nomic condition and deliberately distorting ‘the rules of the court 
and choking you men to death through a system of rules that are tran 
arbitrary on their part. Now, that is the way it presents itself to me, Claas 
Mr. Chairman. sha 
I think we have to recognize the fact that there are changed con rf 
ditions and a shortage of supply. orde 
Mr. Arruur. Well, sir, this is not the first time in this business that sili 
this shortage has occurred or that this change has come about. In ile 
the middle 1920's, sir, we were going through a change. They made te 
the transition from silent pictures to sound pictures. Certain execu 
tives in the producing end of the business said that talking picture: 
were just a passing fancy. Some of them continued to make silent 
pictures, and talking pictures became an asset to the theaters because 
that was something new and the people wanted it. 
Senator Scnorppren. It is now 12:30. I don’t know whether you 
have concluded or not, Mr. Arthur, but I feel that we must recess and 
{ would like to recess until a quarter of 2 o’clock today, because we 
have about 4 or 5 witnesses that were scheduled for today, and you, 
Mr. Arthur, are still on yesterday’s agenda. 
Mr. Arruvr. I am sorry, but I was under subpena yesterday to 
appear in another court. 
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Senator ScHorpreL. There is no objection on our part to that. I 
1m merely referring to the matter in order that we may expedite the 
hearing. We will start a quarter of an hour early today. 

(Whereupon, at 12: 30 p. m., a recess was taken until 1:45 p. m., of 
the same day.) 


AFTERNOON SESSION 


(At the hour of 1:45 p. m., of the same day, the proceedings were 
resumed, the same parties being present. ) 
Senator ScHOEPPEL. The committee will come to order. 


TESTIMONY OF MILTON B. ARTHUR—Resumed 


Senator ScHorppeL. Mr. Arthur, I think you said you had a summa- 
tion you wanted to conclude with immediately following our recess. 
If you will proceed now, sir. 

Mr. Arruur. I only had one thing in conclusion, sir. Senator Gil- 
lette and I were talking about the economic conditions, comparing all 
the business with the Dodge situation, and he pointed out that during 
emergencies and other times when merchandise was unavailable that 
the Dodge agency might close or did close, and all through my exper- 
ences, when the shortage of Dodge cars happened, the new cars were 
not available, they did a terrific business in the second-hand car market. 

'n fact, the Dodge dealer in Long Beach is a particular friend of 
mine and he made an awful lot of money. The only thing I have in 
mind in this transition, remembering what happened when sound 
pictures came in and the silent pictures were going out, we were going 
through another transition, and the sroduce ers were concerned tre- 
mendously with third dimension and odie things, with the production 
of pictures, and they would probably curtail the ordinary production 
of film. 

In that instance we are going to be in dire straits. We are going 
through a period where we will need help and need it more than we 
have needed it for a long time. 

That is the thought that I wanted to leave with you, that through this 
transition period we will probably close some of these theaters that 
Senator Gillette suggested that some of the Dodge agencies had to 
close. We hadn’t any doubt about it, so we just pray for some kind 
of help that we can get through this transition period and then get an 
orderly procedure in our business so that we can know where we are 
going and proceed in an orderly manner and not have to bother people 
like yourself and go about our business and make some money and 
take care of the future. 

(See also appendixes Nos. 32, 34, 39, 41, and 66.) 

Senator ScHorrPeL. We do appreciate your final observations on 
this matter, Mr. Arthur. Thank you for appearing. 

Do you have any questions, Senator Smathers ? 

Senator SMaTuers. No. 

Senator Scuorrret. Mr. Noone? 

Mr. Noone. No, sir. 

Senator ScHorprrL. You may be excused. 


I think there was one witness here from northern California who 
desired to make a statement. Mr. Tegtmeier. Is he here? 


33617—53——-11 
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Well, if he isn’t, we will start with the next witness and then 
will give him preference following that, if he has a deadline, if | 
wants to get out of here this evening. 

I think the next gentleman is Mr. Berman. 

Mr. Berman, you were not here this morning and you were 1 
sworn; is that correct ? 

Mr. Berman. That’s right. 

Senator Scnorrret. All right, Mr. Berman. 

(Whereupon the witness was duly sworn. ) 


TESTIMONY OF ISADORE BERMAN, THEATER OPERATOR, 
LOS ANGELES, CALIF. 


Senator ScHorprE.. You may proceed. 

Mr. Noone? 

Mr. Noone. Will you state your full name, address, and business 
affiliation for the record ¢ 

Mr. Berman. My name is Isadore Berman. I live in Los Angel 
I have been an exhibitor since 1930. I am in partnership with my 
brother, Jack Y. Berman. Prior to the year 1948 we operated 14 
theaters. Since that time we have closed 6 of these 14 theaters. 
We — operate 8 conventional theaters and 3 drive-ins. 

Mr. Noone. They are all in the Los Angeles exchange district / 

Mr. BERMAN. Yes, iis 

Mr. Noone. Do you have some testimony with relation to zoning 
which you wish to offer to the committee ? 

Mr. Berman. Yes, sir. The system of zoning as set down by the 
distributors has been gerrymandered around so that the only purpose 
as I see it, is to help them get increased film rentals. 

I have a case here of the picture Quo Vadis. I received a lette1 
from Metro-Goldwyn-Mayer, dated August 19, 1952, in which they 
asked me, or they offered me the opportunity of bidding competitivel 
for the picture Quo Vadis on our Vern Theater. 

Senator Smatuers. May I interrupt right there to try to get some 
thing on the record? When you say “they” offered you, who offered 
you ¢ 

Mr. Berman. Metro-Goldwyn-Mayer. 

Senator Smatuers. Who represented Metro-Goldwyn-Mayer ? 

Mr. Berman. Mr. Aspell, resident manager. 

Senator Smatuers. Where is he located ? 

Mr. Berman. He is located in Los Angeles. 

Senator Smaruers. Mr. Aspell contacted you about it? 

Mr. Berman. Yes. The availability for this run would be Septem 
ber 10, 1952. The bid letter was due in the office of Metro-Goldwyn- 
Mayer on August 25. 

Well, I submitted a bid for this run before the proper time, and | 
didn’t hear again until September 3, which is exactly 1 week before 
the picture was to play. if I did win the picture. 

Mr. Noone. What run were you bidding on, first run ? 

Mr. Berman. No, a subsequent run. The Vern Theater is located i1 
the Boyle Heights section, which is a neighborhood out on the east 
part of town, sort of isolated. 
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I was notified by Metro-Goldwn-Mayer that I had lost the picture 
to the Alvarado Theater, which is located on Alvarado Street. and 
which is located on the west side of town. The downtown section is 
between our two neighborhoods, and they are in no way at all ¢ ompeti 
tive, have never been so, and no one ever thought of them as being 
competitive. 

Still I lost a picture to the Alvarado Theater. While waiting for 
the picture— - 

Senator Smaruers. Let me ask you two questions right there. Do 
you know how much the Alvarado Theater bid over what you bid ¢ 
* Mr. Berman. No, sir. I do not. 

Senator SMATHERs. Were you ever advised of that ¢ 

Mr. Berman. No. 

Senator Smatuers. Did you question them as to how much the 
Alvarado Theater offered to pay for it over what you offered ? 

Mr. Berman. No, sir, I did not. 

Senator Smatuers. You had no opportunity then, on this, to de 
termine who was bidding against you, or you had no opportunity to 
see the bids as they were opened ? 

Mr. Berman. I will read the letter. 

We hereby offer you an opportunity of bidding competitively for the subse- 
quent run exhibition of Quo Vadis in the Los Angeles downtown area, as de 
fined in our letter of April 25, 1952. This picture will be available September 
10, 1952. <All bids must be in writing and be received at this office not later 
than the close of business August 25, 1952. 


They go on to state, “All bids must state the following,” and they 
give about 6 or 7 things you have to put in the bid. They enclose 


this form, 4 an and. you keep 1 and send the triplicate to the office 
of Metro-Goldwyn-Maver. 

Inasmuch as I thought I might be awarded this picture, I held off 
buying any other picture until the week before the picture became 
ivailable, and then when I didn’t get this picture I had to go out 
and buy another picture to fill that date. 

Senator Smatruers. As I understand, your complaint is that you 

ad to compete against another theater that in your judgment was in 
nowise in competition with you; is that right? 

Mr. Berman. That is right, sir. 

Senator Smarners. How far removed was this theater from you, 
the Alvarado Theater ? 

Mr. Berman. I would say by mileage it would be about 8 miles. 
It would involve going across town, which would be quite time 
consumimg. 

Senator Scnorrret. Had it ever theretofore been determined to be 
competitive 4 

Mr. Berman. No,sir. About a month later Metro-Goldwyn-Mayer, 
through Mr. Aspell and the salesman, asked me to put in an offer for 
the availability, which would be roughly a month later. 

Senator Smatruers. Do you know Mr. Aspell personally ? 

Mr. Berman. Yes. 

Senator Smatruers. Do you see him here today ? 

Mr. Berman. Sitting in the second row next to the the wall. 

A month later I put in a bid again for Quo Vadis at the same theater, 
Vern. A week later I found out again the picture was awarded to 
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the Atwater Theater in Glendale. Glendale is a suburban town lo- 

cated also on the northwest part of Los Angeles. It is still farther 

away than the Alvarado Theater; I would roughly say about 10 miles. 
The letter Mr. Appell sent me says: 


This is to inform you that your bid on the following picture for your Vern 
Theater, Los Angeles, Calif., has been unsuccessful and same has been awarded 
to the Atwater Theater: Quo Vadis. We appreciate your continued interest in 
our product. 


Well, a month later I bid on the picture again to sell a third run 
and this time I lost it for the Los Feliz Drive-In Theater, which is 
also located close to the Atwater Theater in Glendale or in that area, 
[ should say. Now, that is just one example of how these companies 
force us into bidding against theaters with which we are not com 
petitive and with which we should not be in the same zone. 

Mr. Noone. I suggest that the letters which the witness quoted 
from be incorporated in the record. 

Senator Scnorrret. Have you any objection to parting with the 
original letters ? 

Mr. Berman. No; I do not. 


Senator ScHorrre.. They will become a part of the record and ad- 
mitted in evidence. 

(The letters referred to follow :) 

Loew’s, INc.,’ 
Los Angeles 7, Calif., August 19, 1952. 
Re: Vern Theater, Los Angeles, Calif. 
Mr. I. BERMAN, 
Los Angeles, Calif. 


DeAR Mr. BERMAN: We hereby offer you an opportunity of bidding competi 
tively for the subsequent run exhibition of Quo Vadis in the Los Angeles down 
town area, as defined in our letter of April 25, 1952. This picture will be avail- 
able September 10, 1952. All bids must be in writing and be received at this 
office not later than the close of business August 25, 1952. 

All bids must state the following: 

A. Name of theater and operator. 

B. Guaranty (dollars) to distributor as its minimum share for entire engage 
ment. 

C. Participating terms. 

D. Minimum length of run guaranteed. 

E. Holdover control figure to determine the continuance of the engagement 
beyond the minimum run guaranteed. 

F. Amount to be spent by exhibitor for newspaper advertising. 

Note.—We, as distributor, will participate in the cost of newspaper advertising 
as follows: 

(a) On engagements of 1 week or longer, we will handle and pay for all news- 
paper advertising for preopening and first week. 

(b) On engagements of less than 1 week, we will participate in the same per- 
centage ratio that the final film rental received bears to the box-office receipts 

You are not required to furnish us with proposed admission prices. If you 
believe that we will be in a better position to evaluate your bid by having your 
proposed admission prices, you may furnish them on the form enclosed 

We call your attention to the following conditions which shall apply to.every 
offer : 

1. Quo Vadis is not to be played as part of a double feature program. 

2. No specific clearance will be granted. 

3. We reserve the right to reject all offers. 

There are enclosed herewith forms in triplicate which are to be used in mak- 
ing your offer. Please return to this office the white and yellow copies and retain 
the green copy for your records. 


1 Distributors of Metro-Goldwyn-Mayer pictures. 
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There is also enclosed a self-addressed envelope for your use in sending the 
offer to us. For your protection, please use only this envelope or one similarly 
marked when sending us your offer. 

Upon notification to you that your bid has been accepted, you agree to execute 
our Quo Vadis license agreement. 

Sincerely, 
THOMAS J. ASPELL, Jr., Resident Manager. 


Loew’s Inc.,* 
Los Angeles 7, Calif., September 2, 1952 
Mr. I. BERMAN, 


Los Angeles, Calif. 

DeaR Mr. BERMAN: This is to inform you that your bid on the following pic 
ture for your Vern Theater, Los Angeles, Calif., has been unsuccessful and same 
has been awarded to the Alvarado Theater, Los Angeles: Quo Vadis. 

We appreciate your continued interest in our product. 

Kindest regards. 

Sincerely, 
Tuomas J. ASPELL, Jr., Resident Manager. 


LoEew’s INc.,; 
Los Angeles 7, Calif., October 2, 1952. 
Mr. I. BERMAN, 


Los Angeles, Calif. 


Deak Mr. BERMAN: This is to inform you that your offer on the following pic 
ture for your Vern Theater, Los Angeles, has been unsuccessful and same has 
been awarded to the Atwater Theater: Quo Vadis. 

We appreciate your continued interest in our product. 

Kindest regards. 

Sincerely, 
Tuomas J. ASPELL, Jr., Resident Manager 


Logew’s INC.,’ 


Los Angeles 7, October 2, 1952 
Mr. I. BERMAN, 


Los Angeles, Calif. 

Deak Mr. BERMAN: This is to inform you that your offer on the following picture 
for your Terrace Theater, Los Angeles, has been unsuccessful and same has been 
awarded to the Vogue Theater, Montebello: Quo Vadis. 

We appreciate your continued interest in our product. 

Kindest regards. 

Sincerely, 
THomaAsS J. ASPELL, Jr., Resident Manager 


Senator Smaruers. I am not clear on 2 or 3 points. Did you know 
you were in the same zone with those people ? 

Mr. Berman. They didn’t tell me who I was in a zone with. They 
just said the Los Angeles downtown. 

Senator Smarners. At the present time do they have any zones that 
are made known to the individual exhibitors ? 

Mr. Berman. I never saw such a zoning, if there is such a thing. 

Senator Smatuers. Who sets these zones? Who determines that ? 
Who determines who is in what zone? 

Mr. Berman. I presume that it is done locally here with the aid 
of the legal department. 

Senator Smaruers. Who does it? Do you have anything to do 
about setting what zone you are in? 


2 Distributors of Metro-Goldwyn-Mayer pictures. 
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Mr. Berman. No, sir. I was never asked if I wanted to be in ai 
zone with any other theater or wanted to bid in the first place 
They just send these letters. 

Senator Smaruers. So far as you know, and this is a leading que 
tion, so far as you know, then, the zones are determined by the 
distributors 2 

Mr. Berman. Solely by the distributors. 

Senator Smatirers. And they do not notify the independent ex 
hibitors what zone they are in or with whom they have to compete, 
is that right ? 

Mr. Berman. That isright, sir. In the case of Twentieth Century 
Fox, on February 12, 1953, we received a letter and I would like 
to read parts of this letter: 


In a letter dated May 15, 1953, sent to operators of all subsequent run theaters 

1 the Greater Los Angeles area, we outlined in detail a proposed experimenta 
plan for the distribution of our feature product in the Greater Los Angeles are 
effective with the release of Lydia Bailey. Since then we have advised all 
exhibitors of revisions and continued experiments to meet with changed 
conditions. 

We are now prompted to conduct a further experiment. 

Effective with Niagara we propose to offer our feature product to interested 
exhibitors and on a competitive bid basis on an availability of approximately 
28 days after conclusion of first-run Los Angeles and to be exhibited in a 
maximum of six theaters. You should know, however, that the availability for 
this preferred subsequent run break may, from time to time, move up closer 
o conelusion of first run or back later after first run, depending upon quality 
and quantity of pictures becoming available for the subsequent runs at the same 
period 


¢ 


Then he asked if I wanted to bid on the picture Niagara. 

Senator Smaruers. Who is that letter from? 

Mr. Berman. Twentieth Century-Fox and it is signed by Morris 
Sudmin, branch manager. They are located here in Los Angeles. 

Senator Smaruers. Is Morris Sudmin here today ? 

Mr. Berman. Yes, he was here this morning. Yes, he is back 
there. 

Well, I have attempted to bid on several of these pictures where 
they only sell six runs in the Greater Los Angeles area. So far | 
haven’t been fortunate enough to win any of them. 

In a picture called the Treasure of the Golden Condor, I received 
notification that: 

This is to advise you that the feature picture listed below on which you 
submitted bids have been awarded as follows: the Treasure of the Golden 
Condor awarded to the Palace Theater, first subrun, Los Angeles. 

The Palace Theater is located in the very heart of the downtown 
area of Los Angeles. I have never been considered competitive with 
them. I have never had to bid against them, and here I lose the 
picture to them. 

Senator Scnorpre.. What was the date of that letter? 

Mr. Berman. Mareh 3, 1953. I might offer these in evidence. 

Senator Scnorrren. Do you have any objection to parting with the 
originals of those ? 

Mr. Berman. I have no objection; no, sir. 

Senator Scuorrret. They will become a part of the record and 
will be accepted in evidence. 

(The material referred to follows:) 
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AWARDS oF BIps 


TWENTIETH CENTURY-Fox Fi_m Corp., 
Los Angeles, March 3, 1953. 
Re: Brooklyn theater. 
Mr. Izzy BERMAN, 
165 North La Brea Avenue, City: 
This is to advise you that the feature pictures listed below on which you sub- 
mitted bids have been awarded as follows: 
Title: The Treasure of the Golden Condor. Awarded to Palace Theater, first 
subrun, Los Angeles. 
Please accept our thanks for having submitted propositions for this product. 
Very truly yours, 
TWENTIETH CENTURY-FOx FILM Corp. 
Morris SuDMIN, Branch Manager. 


TWENTIETH CENTURY-Fox Frum Corp., 
Los Angeles, Calif., February 12, 1953. 


ANNOUNCEMENT TO ALL EXHIBITORS OPERATING SUBSEQUENT RUN THEATERS IN THE 
GREATER Los ANGELES AREA 
Izzy BERMAN, 
Los Angeles 36, Calif. 


In a letter dated May 15, 1953, sent to operators of all subsequent run theaters 
in the Greater Los Angeles area, we outlined in detail a proposed experimental 
plan for the distribution of our feature product in the Greater Los Angeles area, 
effective with the release of Lydia Bailey. Since then we have advised all 
exhibitors of revisions and continued experiments to meet with changed 

nditions. 

We are now prompted to conduct a further experiment. 

Effective with Niagara we propose to offer our feature product to interested 
exhibitors and on a competitive bid basis on an availability of approximately 28 
lays after conclusion of first run Los Angeles and to be exhibited in a maximum 

6 theaters. You should know, however, that the availability for this pre- 
ferred subsequent run break may, from time to time, move up closer to con- 
clusion of first run or back later after first run, depending upon quality and 
juantity of pictures becoming available for the subsequent runs at the same 
period. 

If you are interested in playing Niagara in your theater simultaneously with 
five other theaters make certain that your offer definitely specifies the names of 
' the theaters in your competitive area over which you desire clearance. 

If it is your decision to make an offer on this feature, such offers must be in- 
corporated on your own stationery. Include in your offer theater name, full play- 
ing time, opening date based upon the March 11 availability, terms, i. e., guaranty 
and percentage terms. 

Deadline for receipt of offers for Niagara is February 19,1953. Offers received 
after 12 o’clock noon that date will not be considered. 

TWENTIETH CENTURY-Fox Fiim Corp. 
Morris SupMIN, Branch Manager. 

Mr. Berman. I have here a bid letter, signed by Mr. Alfred Taylor, 
of Paramount Pictures, in which he invites me to bid for a picture 
called Off Limits, first run Los Angeles, day-and-date first run, in 
which they divide the Greater Los Angeles area into 7 divisions in 
which they offer 1 run in each division to play on a day-and-date 
basis. 

Senator Smaruers. May I interrupt you right there to say this is 
Paramount you are dealing with. 

Mr. Berman. Yes, sir. 

Senator Smarners. And they had divided the Los Angeles area 
into seven divisions ? 
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Mr. Berman. That is right, sir. 

Senator Smatuers. And you had nothing whatsoever to do with 
the determination of where those boundary lines for each divisic 
were ¢ 

Mr. Berman. That is right. 

Senator Smatuers. Do you know of any independent exhibitor who 
had anything to do with it? 

Mr. Berman. I don’t think any of the exhibitors was consulted }) 
the distributors. 

Senator Smarrers. Now, so far as you know, that determinat 
was made completely by the Paramount people? 

Mr. Berman. That - right,sir. I have 1 theater, the Floral Driv: 
In, which is located in Los Angeles on Belvedere Gardens, as it 
called, in which they ‘do not place me in any of these 7 divisio1 
There are also 3 or 4 other theaters in the same category who have not 
been offered the opportunity to bid for first-run pictures. 

So far as I know, this is a very recent picture. Originally, 

San Fernando Valley was not included in the bidding situation, a 
hs as since been placed in with the Glendale area. 

Senator Smatuers. Let me ask a question there. This theater i 
not located—is not included in any of these divisions for first-ru: 
pictures. Do you consider that a first-run theater ? 

Mr. Berman. I consider the Floral Drive-In capable of grossing 
as much or close to what some of the theaters have been—— 

Senator SmatuHers. Have you ever run a first-run picture there? 

Mr. Berman. No, sir; I have not. 

Senator Smaruers. So then on that particular score there wasn't 
any change from the policy of recognizing first-run pictures in first 
run theaters? 

Mr. Berman. That is right, sir. This is really too long a letter to 
have to read now because this is a typical letter that we get on almost 
every picture from Paramount. It is two full pages. Here they go 
on to tell you that the minimum terms require 2 weeks’ running time. 

Senator Smarners. When you say “minimum terms required,” do 
they set the price there? 

Mr. Berman. Well, all they say is, “Two weeks’ playing time against 
percentage terms acceptable to us.” They also put in here that these 
simultaneous runs are to participate in a joint advertising campaign 
on this picture, each theater to contribute to the cost of the ‘advertising 
campaign. 

They do not let us participate as to where the ads are to be placed. 
Now, if I operate a theater like in South Gate, the South Gate Drive 
In, which is not in the Los Angeles downtown area, but still they want 
to spend all the money in the metropolitan Los Angeles papers, I 
don’t feel that it is right for that theater—I want to spend mone} 
in my own newspaper out there. 

If you wish this letter I can submit it to the committee. 

Senator Scuorrren, It will be accepted and received and made a 
part of the record. 

(The letter referred to follows:) 
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PARAMOUNT FirM DISTRIBUTING CorRP., 
Los Angeles 7, Calif., February 5, 1953. 
(o All Exhibitors in the Los Angeles Area: 


Orr Limirs—DAyY AND DATE First RUNS 


Paramount’s expanded first run releasing plan, as outlined to all exhibitors 
in our letter of May 14, 1952, will be continued on an experimental basis on 
Off Limits with Bob Hope, Mickey Rooney, Marilyn Maxwell, and Eddie 
Mayehoff. 

The division of the city of Los Angeles and the contiguous municipalities will 
be as follows: 

No. 1, Downtown Los Angeles and 

No. 2, Hollywood—urban area. 

No. 3, Western area, including Beverly Hills, Westwood, Santa Monica, Pacific 
Palisades, Ocean Park, and Culver City. 

No. 4, Inglewood, Westchester Village, and southern area. 

No. 5, Huntington Park-Compton-Bellflower area. 

No. 6, Pasadena area. 

No. 7, Glendale area, including the San Fernando Valley. 

The above is a general definition of the division of the seven district areas. 
The situations named are intended only as a guide in describing the area, but 
participation in this plan is not limited to these particular situations, excepting 
that as to the 2 districts in the urban area, 1 first run will be licensed to a 
theater in the Los Angeles downtown section proper, and the other first run to 

theater on or adjacent to Hollywood Boulevard between La Brea and Bronson 
Avenues. 

In each of these 7 areas, we offer 1 exclusive first run, simultaneous with a 
first run in all the remaining areas, in competitive negotiation on the following 
availability date: Saturday, April 4, 19538. 

Terms.—Minimum terms; 2 weeks playtime against percentage terms accept- 
able to us. 

idvertising.—These simultaneous runs are to participate in a joint advertis- 
ng campaign on this picture, each theater to contribute to the cost the following 
imounts : 


| ist week 





For advance and first week Paramount will contribute to the joint advertising 
campaign, $2,250 for newspapers; $2,000 for television; $250 for radio, and 
Paramount will post eighty 24-sheet billboards, the approximate cost being 
$2,000, this will make Paramount’s cost $6,500. For the second week Paramount 
will contribute $500. Advertising campaign will be under the direction of 
Paramount. 

Conditions.—Following the first run in each of these areas, Paramount will 
offer 1 or more second runs, in competitive negotiations, 33 days after first-run 
opening. Any theater playing first run may extend the run of this picture 
beyond the minimum playtime specified, subject to agreement of terms, for such 
extended playtime and with the agreement that the availability for the subse- 
juent runs is unchanged. This means that the clearance period is reduced by 
the length of the extension of the run. For example, if Off Limits opens on 
April 4, the 2-week minimum would end on April 17. Subject to agreement 
on terms, the first run in this area could extend the run for a third or fourth 
week, or any part of an additional week but the subsequent run availability 
in that area would remain unchanged, May 6. Following second run or runs 
in each area, Paramount will offer third, fourth, and subsequent runs in com- 
petitive negotiations. Third runs will have availabilities of 14 days after 
second-run availability and availabilities for subsequent runs thereafter will 
be at 7-day intervals. 

General.—The releasing plan proposed by Paramount with respect to this 
picture contemplates simultaneous first runs in seven separate areas. It is not 
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necessary that we receive acceptable offers in each of the seven areas. Howey: 
if we fail to receive acceptable offers in a sufficient number of these areas t 
insure the proper return to us on this picture, then we reserve the right to rej 
all offers (including those which may have met the maximum requirement 
and to adopt some other method of distribution on this picture. If no acceptab) 
offer is reecived in any particular area on this picture we also reserve the right 
to negotiate with any exhibitor for exhibition in that area on mutually agreeab) 
terms or to eliminate such area for a first-run exhibition on this picture. 

First runs in each of the areas will be considered separately, theater by 
theater. If you choose to make an offer, such offer is to be made on attached 
form. We are sending 2 copies, 1 to be filled in and returned to us, and th 
other to be retained by you for your records. It is necessary that you fill il 
completely all of the information requested on this form. In mailing any 
offer, designate by number the area for which you are bidding as described 
on page 1. 

This picture will be trade screened in our projection room in our branch offic 
at 1:30 p.m, Friday, February 6. 

Deadline for receipt of offers will be Tuesday, February 10, 1953. No offers 
will be considered unless they are received by us by 5 p. m. on that date. 

Very truly yours, 
A. R. Taycor. 

Senator Smatuers. One other question right along that line. Wher 
they tell you as an exhibitor, and I presume ‘others, that you are going 
to have to pay into the kitty for the purpose of advertising, who de- 
termines what advertising it is and where it will be placed ? 

Mr. Berman. Paramount does that through their publicity de 
partment. 

Senator Smatuers. In other words, they ask for a contribution from 
you but they place it where they want it? 

Mr. Berman. Yes. They also add a contribution to the kitty, too. 

Senator Smaruers. In other words, it is a pro rata deal ? 

Mr. Berman. Well, they ask for, as you can see in the letter, they 
ask for more money out of zone 1 and zone 2 than they do out of th 
remaining 5 zones. 

Senator ScuorrreL. Do you make a contribution based upon the 
amount that you might bid for a picture? 

Mr. Berman. No. They specify exactly how much you are to spend 
at the end of the engagement. They send you a bill stating how — y 
spent the money and how it was broken down, but each theater in 5 
zones pay the same amount and zones 1 and 2 pay more. 

Senator Scuorrren. Proceed. 

Mr. Berman. Another point I would like to bring up is our South 
Gate Drive-In, which is located in the town of South Gate. It has 
to compete for pictures against the Gage Drive-In, which is located 
about 4.8 miles from our South Gate Drive-In and, also, all the 
theaters in the Huntington Park area where, and I have another 
drive-in there, which may be considered in opposition—which is lo- 

cated about 5 miles in the opposite direction, namely, the Compton 

Drive-In Theater, and they are zoned in a zone by themselves. This 
is all very recent, because prior to, I say about 6 months ago, they 
were also included in the Huntington Park area. But lately they 
have been put in a zone by themselves with only one major con- 
ventional theater to bid against and which I consider unimportant 
opposition to them. 

Senator Smatuers. Who owns that theater? 

Mr. Berman. The Thompson Drive-In Theater. That is owned by 
Pacific Drive-In Theaters. 
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Senator Smatuers. Who owns the Pacific Drive-In Theaters? 

Mr. Berman. Well, it is a corporation headed by Mr. Gus Diamond, 
Bill Foreman, and they have other stockholders in it. 

While I may be a few tenths of a mile closer to the Gage Drive-In, 
which I do bid against, I don’t consider myself—the route to Comp- 
ton Drive-In is a more direct route and there is a big residential 
district between these two theaters, whereas between South Gate 
Drive-{n and the Gage there is a highly industrialized area with a 
sparsity of homes, but still in all they put me in with the Gage 
Drive-In. 

Senator Smaruers. Have you talked with any of the other ex- 
hibitors with reference to your opinion as to what is an unreasonable 
lumping together of you people? Do you know of anybody else who 
complains about it, besides yourself, in your division ? 

Mr. Berman. No. I think I am the only one involved in that, in- 
asmuch as there are three drive-in theaters only. I have the one in 
between the other two. The other two are owned by the same corpo- 

ration and while I have to bid against a drive-in, Huntington Park, 
the other drive-in, bids just against one theater. 

Sometimes, in order for me to win a picture, I may have to bid 
percentage on the picture and if and when I do win the picture I 
find the Compton Drive-In has won the same picture against his 
opposition and he is using his picture as the second picture on the 
program. 

Senator Smaruers. Do you know whether or not when he wins it 
he pays the same price that you pay for it? 

Mr. Berman. I doubt whether he does or not. 

Senator Smatrners. You don’t know? 

Mr. Berman. I can’t say for sure; no, sir. 

Senator Smartuers. There is no general meeting ground where 
prices of these pictures are put up? In other words, when some- 
body finally wins them that figure doesn’t go up showing that the 
picture was won at so much, so that the exhibitors may get some 
idea as to what they will eventually have to bid? Is there any sort 
of board like that? 

Mr. Berman. No, sir, there is no formula. They just get as much 
out of us as they can. 

Senator Smaruers. In other words, as far as you know, you as an 
exhibitor, never know what the other people are having to pay? 

Mr. Berman. That is right. 

Senator Smaruers. And as far as you know, they are the only ones 
who do know ¢ 

Mr. Berman. That is right. 

Senator Smatuers. What these people are paying. 

Mr. Berman. Well, sometimes a company will release a percentage 
picture and they claim that that is the same policy for every theater 
and even if I play the picture after them I still have to pay the same 
percentage terms no matter whether the gross is more or less. 

Now, getting back to my theaters in the Boyle Heights area where 
we operate 4 theaters, Twentieth Century-Fox and Paramount. have 
started this system of bidding 1 theater against another and also 
cutting down the number of runs, whereas bejore I had 3 theaters in 
that area that played on the 21-day availability, in the case of Fox 
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they have zoned 1 of these theaters in with another group of theaters 
and the other 2 they had me bid against myself. In other words, I 
could only end up with one run there and if I wanted to play the other 
theater, I have to play it 2 weeks later and that does not give me a 
uniform supply of pictures. I mean, if I wanted to play the picture, 
There may be other new pictures breaking at that time and I wouldn’t 
care to play the old picture and as a result of that I have to omit 
quite a few of the Fox pictures in my situation in one of the runs, 
And not only does Fox say that I have to go back 2 weeks later, but 
they still maintain the same price as I had been paying for these pic- 
tures prior to this bidding system. 

In the case of Paramount, they also cut down on the number of 
runs. They may say there will be 12 theaters in the entire area of 
Los Angeles that will play the picture and I can’t hope to have 2 of 
my theaters, which are located close together, take up 2 of those 12 
runs when there are so many other theaters in the city, so I, therefore, 
will have to play 1 of the theaters at a later date. 

I have here a copy of a letter I sent to Twentieth Century-Fox, 
dated August 15, 1952, in which I stated to the then branch manager, 
Mr. Harrison—I will read the first paragraph, which will give you the 
gist of the rest of the letter: 


I think that at this time, an examination into the present arrangement of dis- 
tribution of your company’s product in our various theaters in the Boyle Heights 
and City Terrace areas would be in order. 


I mention later on in this letter that the purpose of this system 
that Fox introduced was not to have as many pictures playing day-and- 
date. In other words, instead of having 3 of my theaters playing at 


the same time and then next week none of my theaters playing the 
picture, they would rather it would be spaced out so you wouldn't 
have more than one theater running their picture at one time. 

So I gave them a plan whereby I would not run the same picture 
in two theaters at one time and the letter was never clin owtedgied, 
or never acted on, I should say. 


Senator ScnorrreL. You may offer that for the record and it will 
be received. 
(The letter referred to follows :) 


AUGUST 15, 1952. 
ALEX HARRISON, 
Branch Manager, Twentieth Century-Fox Film Corp., 
1620 West 20th Street, Los Angeles, Calif. 


Dear Mr. Harrison: I think that at this time, an examination into the present 
arrangement of distribution of your company’s product in our various theaters in 
the Boyle Heights and City Terrace areas would be in order. 

We are missing the opportunity of playing some of your pictures, and you 
naturally are not getting the revenue for same. Whereas, before this arrange- 
ment, the Brooklyn, Vern, and Terrace played 21 days after Los Angeles first-run 
closing, and the Meralta 28 days, we find now that 1 theater is playing 21, another 
35, and the Meralta 49 days. With other companies’ product breaking earlier, and 
no benefit of advertising from the first-run theaters playing your products, you 
can see why we are passing some of your product. 

The idea behind your plan was to have fewer theaters playing day and date. 
May we offer the following suggestion insofar as our four theaters are concerned: 

“A half week running time in each theater commencing with the 14-day avail- 
ability in the Terrace. The Brooklyn would come in on the second half of the 
week, and the Vern on the first half of the 21-day break.” 
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Of course, we would prefer to have this arrangement start on the 7-day avail 
ability (and we feel we are entitled to such a run), but until some future date 
when you will see this our way, we would go along on the 14-day availability. 

Sincerely, 


I. BERMAN 

Mr. Berman. Well, that is all I would like to say about zoning at 
thistime. There is much more, but it has been covered fairly well by 
some of the other exhibitors. 

Senator Scuoerret. I appreciate your avoiding repetitious matter 
because of the time element. 

Mr. Berman. As far as bidding is concerned, there is a great lag 
in the time—from the time that the bids have to be in and the an- 
nouncement of the winner. In the meantime, they will call you in and 
try to get you to raise your bid. 

Senator ScuorpreL. What do you mean? 

Mr. Berman. Most all of the film companies do that. And you can 
never tell when you are going to play a picture. You wait until you 
get the result of your bid and then by that time it is too late to bid on 
another picture and, therefore, you have to bid for all pictures break- 
ing at a certain time and hope you only win enough for your needs. 
Sometimes you don’t win any, in which case you run short, and some- 
times you win more than you need, in which case you will have to play 
1 or 2 pictures later than the availability that you bought it for and 
the same cost is assessed against you—and at the same price you bought 
it for. Naturally, they will not give you a reduction. 

Since bidding includes other terms besides prices, such as the length 
of the run, we find that competing theaters will sometimes run a pic 
ture more than they used to run a picture and in that way will milk 
the picture so there isn’t enough left of it for you to run the picture. 

Bidding also causes a mixed- playing policy. We would like to play 
all of our pictures, say, 7 days after Los Angeles. If you lose all of 
the pictures breaking that week, you may have to go back to a picture 
that is 14 days after ‘L os Angeles and sometimes o1 days, and not only 
does it confuse us, but it confuses our customers, too. 

[It also means more work on my part, whereas if we had block buy- 
ing of pictures I would probably have to go down to the center where 
we buy our pictures only once a week, and this week I have to go 
everyday. 

I would like in some of my theaters to run two shows a week. |] 
think some of our customers would like to go to a show twice a week, 
but in order to win a picture you have to quite often or most always 
bid for the picture for 7 days, and that means if the customer wants 
to go to a show twice a week, he has to go out of the neighborhood 
and to other shows. 

Also, when you bid on a picture and you happen to lose a lot of 
money on it because you bid too high, the picture did not turn out 
to be as good as you thought it would, you can submit a profit-and-loss 
statement to the distributors. But in’no event will they give you any 
adjustment on the picture. 

Before bidding, if you got hurt on a picture, there were times when 
you would get an adjustment on a picture, but that has been eliminated. 

So far as other unfair practices are concerned, some companies will 
sometimes threaten you with a shortage of prints and they will tell 
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you to get in in a hurry and buy the picture or you will be unable to 
get a print. 

Senator Smatuers. Have you ever had that experience? 

Mr. Berman. Yes, quite often. 

Senator Smatuers. With whom did you talk? 

Mr. Berman. Talked to the salesman and sometimes with 
branch manager. 


Senator Smaruers. Could you give us the name of anybody you ever 
talked to who ever told you that? 

Mr. Berman. I will give you the case of Metro-Goldwyn-Mayer. 
They are noted for such tactics as having the exhibitor tagging 
charges. “Tagging” means where two exhibitors will share one print 
and you will have to hire a man to drive the print back and forth so 
that both dealers can run the picture on the same evening. 

Senator SmarHers. You said a moment ago that they frequently 
threatened you that if you didn’t get in early and get a good price, 
you might not get anything. Isn’t that what you said ? 

Mr. Berman. Sometimes when a picture is first released and they 
haven’t had a chance to test out its performance, they will start out 
quoting a high price on the picture. If you wait and the picture 
proves itself as unworthy of that price, they will sell to you at a 
lower price. However, if you go in and buy early because you are 
afraid you will not get a pr int, you will pay the higher price. 

Senator SmaAttiers. You said a moment ago they had encouraged 
you to do that. I want you to be specific. Have you ever been told 
that if you didn’t get in early on a picture, that you might not get 
any pictures at all? 

Mr. Berman. I will give you an example with Metro-Goldwyn- 
Mayer. They released a picture called An American in Paris. I 
bought it on their terms for 3 or 4 theaters in the Boyle Heights area. 
Subsequently I went to date the picture and the prints were gone, 
so I told my salesman that I would have to have a print or I couldn't 
run the picture. They said, “Well, you can cancel the contract. You 
don’t have to play the picture if you don’t want to.” As a result of 
that we had to cancel the picture in three of our theaters and we did 
not play An American in Paris. 

I had one example here when I brought this picture Kim, from 
Metro-Goldwyn-Mayer. They incorporated in the application—or 
in all the contracts I signed, they have about 4 or 5 copies that you 
sign, and they let you keep 1 copy for yourself until the final approved 
contract is accepted by New York, and then they send you an approved 
contract. This green one here is an application which is my copy 
when the contract was written. They had typewritten in here a 


clause, because there was known to be a shortage of prints on Kim, 
the following clause: 


In the event that no print is available for delivery to the exhibitor as pro- 
vided in paragraph 10 hereof— 


My guess is they refer to paragraph 10 on the back of this contract— 


the exhibitor agrees to take a print from a source designated by Loew’s, Inc., 
at the exhibitor’s own expense and without liability of any sort to Loew’s, Inc. 


I had to initial that clause. It was written in at a different time. 
You can see it was typewritten in here. The rest of the contract was 
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written out by hand. I think it was the next day or so the salesman 
contacted me and said the contract as I signed it is no good, they 
wanted a new contract, same terms, but, “They are going to leave out 
this clause.” 

So I subsequently signed a new contract and I have here the ap- 
proved contract from New York with the clause. I have here the 
application that I signed originally with this tagging clause in it. 

If you desire, I can leave this. 

Senator GitLerte. That is not a contract, that first one. That is 
an application for a contract ? 

Mr. Berman. That is right. We oftentimes, most oftentimes find 
an application to play the picture before we get the contract from New 
York. 

Senator Smatuers. That turned out better for you, did it not? 

Mr. Berman. I don’t remember whether I finally had to tag the 
picture. I think I did have to tag that particular picture and pay for 
the tag. They recognized they were doing something wrong and 
called for the elimination of that clause. 

Senator Smatuers. That is to their credit, rather than their detri- 
ment that they did it, isn’t that right? 

Mr. Berman. They are just protecting themselves. 

Senator Smatuers. Well, we want to bring out all the facts and be 
fair to both sides. 

Mr. Berman. The result is I do have to pay for tags and some- 
times they eliminated the pictures because they won’t furnish me with 
prints. ‘They still carry out that practice of buying early or you don’t 
get prints. 

Senator Smaruers. Who has told you that? You have made that 
statement twice that you have to buy early or you don’t get prints. 

Mr. Berman. I have been told that by the salesman, Mr. Wiseman. 

Senator Smatuers. Who does he represent ? 

Mr. Berman. Metro-Goldwyn-Mayer; and it has been borne out by 
facts where I bought a picture; I bought it late and I had to play the 
picture and tag it and pay for the tag. 

Senator Gitterre. The number of prints they make varies accord- 
ing to the type of picture and the prospective sale of the particular 
picture ? 

Mr. Berman. They usually make more prints of the better picture. 
Sometimes they give an excuse that the picture is running in another 
part of the country or they have to divide the prints up, or it is tech- 
nicolor and they claim it is hard to get. 

Senator Gitterre. Do you have any idea how much it costs to make 
a print, compared to the original copy ? 

Mr. Berman. You mean an extra positive print? 

Senator Guerre. Yes. 

Mr. Berman. I imagine it is so much a foot for a black and white, 
maybe a cent or a cent and a half a foot. For technical it may be 
3 cents a foot; I am not sure. 

Senator Guerre. I was wondering if they know and can antici- 
pate the demand. 

Mr. Berman. Whatever the reason is, Senator, they do have a 
scarcity of prints. I have been told by some of the bookers, “Why, 
your contract is only $100. We had to turn down $500 because there 
were no prints.” 
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And that doesn’t sound to me like good business practice becaus 
I am sure the print wouldn’t have cost $500. It seems kind of foolish 
to turn down a $500 bid. 

Senator Gituerre. It seems to me it would be good practice to 
print up as many copies as they could anticipate for the demand, 
they don’t cost any more than that, compared to the original. 

Mr. Berman. Unless they think they can jack up the cost of th 
print, Senator, to those dealers who are going to run to make up fo: 
the deals they do lose. 

Senator Gutterre. The shortage of prints gives them an argument 

Mr. Berman. That is right. 

Senator Smaruers. You started out and said you had 14 theaters 
and had to close 6 of them. 

Mr. Berman. That is right. 

Senator SmarHers. When you closed the six, was that before or 
after this consent decree ? 

Mr. Berman. After. 

Senator Smaruers. Do you attribute the difficulty in which yo 
found yourself to the consent decree ? 

Mr. Berman. In these six theaters I would say “No,” because they 
were last-run theaters. They were closed down, though, because o! 
the high film rental that was charged. In part, that is the direct 
cause of the theaters closing down. 

Senator Smaruers. Would you say the high film rental resulted 
from a competitive bidding? 

Mr. Berman. In these cases, no, sir. 

Senator Smaruers. All right. 

Mr. Berman. Because all our theaters are located in an area by 
themselves. If there was any bidding involved it would be between 
our own theaters. Do you want this as an exhibit [indicating] / 

Senator Scuorrre. That will be part of the files. I do not want 
at this time to order that that be a part of the transcript of the record. 

Senator Gitterre. Going back just a minute to the question of 
zoning, that was covered pretty fully yesterday. You exhibitors have 
nothing to do with the determination of what theaters are within a 
particular zone? 

Mr. Berman. That is right. 

Senator Giterre. That is arbitrarily done by the distributors? 

Mr. Berman. That is right. 

Senator Gutterre. They simply tell you you are in a certain zone’ 

Mr. Berman. That is right. 

Mr. Noone. In how many situations, would you say, you had to 
tag a picture in, say, the last year? 

Mr. Berman. In how many situations? 

Mr. Noone. Yes. 

Mr. Berman. We have had to tag in all the situations in all ow 
theaters—you mean what percentage of the playing time? 

Mr. Noone. Talking in terms of percentages of the situations in 
the past year, just to give us a gage as to how frequently this tagging 
difficulty arises, what has been your experience in the past year?! 

Mr. Berman. It is pretty hard to try to guess, to figure out what 
it would be. I would say in three of our theaters, which are located 
in the Boyle Heights area, we tag sometimes because we are late in 
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buying a picture, according to the claims of the company, and some 
times to help out the film company where they need a print for an- 
other theater and they will tag two of our theaters together, in which 
case they pay the cost of the tag. It would be hard for me to break 
down how much of the tag I had to pay for and how much some other 
exhibitor had to pay for. Out of the 7 days, we have to tag 4 out 
of the 7, whether it is for us or someone else. 

Not only is it the cost of the tagging, but there is a disruption of 
the schedule. You may have to run ‘the picture that you want to 
run last; you may have to run that early in order to get ‘the schedule 
with the other theater now tagging with you. That might be a 
disadvantage. 

Now, going back to Quo Vadis, that is a Metro-Goldwyn-Mayer 
picture. When it came to what admission you should charge, they 
stress upon you the fact that they are not pressing you to charge any 
admission, but it would be to your advantage to charge more so you 
can pay this higher percentage. So I would say, “Well, what do you 
expect us to charge?” and they would say “Well, such and such a 
theater is charging a dollar-twenty,” and in that way let you know 
what you are expected to charge for the picture. 

Senator ScHorrreL. Who was it that led vou to think that? 

Mr. Berman. Mr. Aspell did in the case of Metro-Goldwyn-Mayer 
and the salesman for Twentieth Century-Fox did in the case of Snows 
of Kilimanjaro, Mr. Robinson. 

Mr. Noone. Do you know of any situation in which you have been 
denied a picture because the price was not sufficient? Isn’t the admis- 
sion price that you fix an important factor in determining what reve- 
nue the ae is going to get on his picture ? 

Mr. Berman. I think it is a fact in the case of the Vern Theatre 
where I am landed up with those two theaters so far from me. I 
failed to put down the price I would charge in my bid. That may 
have been one of the factors why I lost the picture. 

Mr. Noone. So you can’t say they were attempting to fix your prices. 
They might just as well have ‘been trying to determine how much rev- 
enue was going to come out of that picture in your theater. 

Mr. Berman. You have to charge a higher admission if you expect 
to get the picture on time and at the date which the policy calls for. 
For instance, on this Quo Vadis picture I was told that the terms are 
70 and 30, which means that the distributor gets 70 percent of the 
gross and the exhibitor gets 30 percent of the gross. In the case of 
the other picture, which was the first picture that they released, I had 
it upon the basis that they would let me take 10 percent as profit, but 
it went further than that. In no event will they accept less than 50 
percent of the gross as their share. 

So you really have a complicated deal there, if you get into all these 
facts, and I think that is another reason that I didn’t get the picture, 
because I wouldn’t agree to the 50-percent terms. I was willing to 
take it at 70 and 30 with a 10- -percent profit, but I didn’t want to 
guarantee them 50 percent of the house. 

There still exists, although not as many as there used to be, a prac- 
tice where salesmen will try to make you buy more than one picture 
in order to get a picture. 

Senator Smatuers. Do you have any specific instances of that ? 
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Mr. Berman. I have one case that happened to me last week. [| 
mean, there are so many of them that if I was to tell you about them 
all it would really take a lot of time, but I had an incident last week, 
or 2 weeks ago. I called Columbia and called the sales manager. 

The picture that I was interested in was All Ashore. Columbia 
was making another picture at the same time called Prince of Pirates, 
which would be a first-run picture. 

I explained that I couldn’t run the two pictures, that I wanted one 
of them. He said, “What about the other picture?” I said, “I can’ 
use it.” 

He says, “Can’t you play it a week later?” 

I said, “Well, I really don’t know. I don’t know what my top pic- 
ture will be the next week.” But, anyway, I bought those pictures; 
I bought two and played the other one a week later. 

Mr. Noone. You can’t say on the basis of this, though, that you were 
forced to buy the two pictures? 

Mr. Berman. No. 

Senator Smaruers. Was there anything said to the effect that if 
you didn’t take both of them you wouldn’t get one? 

Mr. Berman. I would say only my 15 ye: irs of experienc e in the busi 
ness; that is all you can do in a case like that. 

Senator Smarners. Your 15 years of experience let you know that 
if you didn’t take both you wouldn’t get one ? 

Mr. Berman. Or I had to pay him a higher price. 

Mr. Noone. Did you actually feel that you would have a different 
price if you took them together than if you bought them separately’ 

Mr. Berman. Well, as a matter of fact, I had “agreed to pay, I had 
offered them $400 for the one picture that I wanted, All Ashore, and 
the salesman suggested I pay $700 for the two pictures, and I thought 
I was going to get one of them for $400 and the other one for $300. 

A couple of days later when he had the contracts written up he had 
written them each for $350, so I didn’t know just why they had that 
in there. 

Mr. Noon. Then you never got the terms on the second picture alone / 
In other words, you didn’t know exactly what he would have charged 
you for the second picture, and the price you were asked was just $410 
for the one picture and $700 for the two? 

Mr. Berman. I considered the second picture inferior to the first 
one, and if I had bought the second picture a week later I might have 
got it for less than $300. That seems to be my own summing up—in 
summing up I would like to repeat we have these 13 conventional 
theaters, prior to 1948. We closed down 6 in the last 2 years, and now 
have 8 conventional theaters. 

Television may have decreased our gross, but that still does not 
justify the increase in film rental that the film companies are getting 
out of us percentagewise of the gross. 

I have submitted to the committee a profit and loss statement for 
our theaters from 1946 to 1952. I have four copies of that. 

Now, I would like to suggest these four points as a means of remov- 
ng some of our troubles: 

Eliminate bidding or institute a fair bidding based upon pro- 
edpaned rules and regulations. 
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Senator Smaruers. Let me stop you right there. You say eliminate 
bidding. A moment ago you said you didn’t think that competitive 
bidding was the cause of the rise in the cost of films. Isn’t that what 
vou told me? 

' Mr. Berman. Will you repeat that, please? 

Senator Smaruers. A minute ago I questioned you as to the reason 
why you had to close up the six theaters. 

Mr. Berman. Eliminate bidding as far as my drive-in theaters are 
concerned, and also—— 

Senator SmMaruers. Yes, in that connection you said the reason 
that you had to close was because of the higher cost of film. I said, 
“Do you think the cost of film has gone up, one of the reasons being 

competitive bidding?” and you said “No.” 

Mr. Berman. In other words, the theaters that are closed, I would 
say no. In the case of some theaters that are still open, not being able 
to play pictures on the same availability I used to operate on, 1 have 
had to play pictures later in those two theaters, and also I say that 
bidding in my drive-in theaters causes me to pay more for film than 
| would have. 

Senator Smaruers. So that it is the reason you now come along and 
recommend the elimination of competitive bidding? 

Mr. Berman. That is right. Also uniform zoning and clearance 
based upon the exhibitor’s admission price. 

In other words, they want to help hold up the admission price, and 
[ realize if I help put up the price on the admission I would be able 
to play the pictures on availability. 

However, I have four houses, also, and I am told on such a basis 
of admission charges that it is available. 

Senator Smatuers. That is a fixed factor ? 

Mr. Berman. It was at the time we had the NRA system of avail- 
ability and clearance during the war. I think that worked out, in my 
judgment, quite effectiv ely, was based upon admission charged in the 
theater, as to whatever theater should play the picture. 

Senator Smarners. That was during the period that NRA was in 
effect ¢ 

Mr. Berman. Yes, sir, and in the case of our theaters out here in the 
Boyle Heights area, there is no reason why you should not be able to 
block-list 1 year, buy all the year’s output at one time, where I don’t 

compete with independent theaters. There is no inde] endent theater 
that I have to bid against there. 

Then everybody should be allowed to buy pictures on the block- 
booking system. 

Senator Grtterre. You are willing to undertake that even if they 
load you up with cats and dogs? ; 

Mr. Berman. Well, with certain elimination privileges too. 

Senator ScnorpreL. What would be your elimination figure on a 
percentage basis’ : 

Mr. Berman. I think a fair basis would be 20 percent elimination 
clause, or 25 percent. The fourth, the inauguration of an arbitration 
system which would at least bring about uniform zoning and clearance. 

Senator Scnorrren. Any further questions of this witness? 

Mr. Noone. No further questions. 

Senator ScHoepreL. Thank you, Mr. Berman. 
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(See also appendixes Nos. 32 and 65.) 

Senator Scnorrre.. Is Mr. Tegtmeier here now? I believe you are 
the gentleman that had a deadline. 

Mr. Tecrmerer. Yes. I would like to get back to San Francisco 

Senator Scuorrret. We will take you next, sir. 

I think Mr. Harvey wants to accompany you? 

Mr. Trormeter. Yes, he is here, too. 

Senator Scnorpret. You were not sworn this morning, were y 

Mr. Trecrmerer. No; I was not. 

(Whereupon the witness was duly sworn.) 


TESTIMONY OF HOMER TEGTMEIER, THEATER OPERATOR AND 
REPRESENTATIVE OF THE INDEPENDENT THEATER OWNERS 
OF NORTHERN CALIFORNIA, SAN FRANCISCO, CALIF. 


Mr. Noone. Mr. Tegtmeier, will you state your name, address, and 
business affiliation for the record ? 

Mr. Trctmeter. Homer Tegtmeier. My address is 243 Golden Gat: 
Avenue, San Francisco, Calif. I operate five theaters in norther 
California. 

I am here as a representative of the Independent Theater Owners of 
Northern California, along with Mr. Harvey. 

Mr. Noone. How many theater owners belong to your association / 

Mr. Trcrmerer. We have approximately 136 members in norther 
California and Nevada. 

Mr. Noone. How would you define an independent ? 

Mr. Trarmerer. Well, I think today we are all independent theater 
owners. In fact, the consent decree separated the affiliated dealers 
from the distributing company. In our organization we have fellows 
who operate their own business, who have in no ease been affiliate 
with the circuits. We have a second organization in San Francisc 
called the California Theaters that are made up of former affiliated 
exhibitors, so we have our two units and we don’t always agree o1 
points, but we are working for the same objective. 

Mr. Noone. But for purposes of definition, do you consider yourself 
independent as distinguished from the thee aters that are affiliated wit! 
the circuits? 

Mr. Trermerer. Yes, that were formerly affiliated with the circuits. 

Mr. Noone. That were formerly affiliated with the major pro 
ducers? 

Mr. Trermerer. Yes. 

Mr. Noone. Would you discuss for the benefit of the committee you 
experiences in the San Francisco area and the various trade practices 
which have been under discussion before the committee? 

Mr. Trermerer. Well, I would like to take a part of it. Mr. Harvey 
will take a part of it. I would like to just preface my remarks with 
the fact that I happen to operate. theaters in towns of 2,000 up to 
20,000. I compete in 2 towns myself with what we used to term the 
“big bad wolf,” or the former affiliated circuit, and in the other 2 
towns I operate there by myself. I have no competition. I am in al! 
cases at the mercy of the film companies. 

In our association work I have been on committees. Where we 
found a member who is in trouble getting film at a reasonably fai 
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price, we had a committee and we went to the film companies and in 
many cases we have been able to help them to work out the problem. 

In the case of other situations we are not able to do it. 

Senator ScuHoerre.t. What are some of the other situations? 

Mr. Trearmeter. | operate in the cities of Watsonville and Salinas, 
ind I operate a theater in competition to the large circuit. The theater 
was built in 1939. In 1948, following the consent decree, I found 
myself competing with the circuit, and I found they were putting up 
nother theater, and yet the court said, “You cannot increase your 
holdings.” 

I had to sue them in the New York court, before the three-man court. 
[ didn’t sue them for money. I sued them for the privilege of staying 
in business. I won my suit. 

The Department of Justice was too busy; they couldn’t help me. 
Since then I have found that this circuit has lived up to the com- 
mitments, their commitments with the court. 

I checked up just the other day as to the number of pictures I am 
entitled to, and I am entitled to 40 percent of the product in the town 
‘f Watsonville, and they have lived up to that. I found on the situa- 
tion that we have in the case of Paramount, and in the case of Univer- 
sal, discriminatory film rentals that I can’t live with, and although I 
1m a sort of modest buyer, if I lose one of the pictures then I have to 
make the best deal I can bring about so as to make some money, which 
is the question in this business of the operation. 

In the case of Paramount, I want to mention this town of Watson- 
ville. We have other members that have the same problem. Right now 
we have three pictures that have never played the town. I have been 
unable to negotiate for the pictures. 

In the case of Universal-International, they are trying to charge me 
in unfair price in the town of Watsonville, and yet in Salinas they 
sell me on a sliding scale, according to the gross. The scale is predi- 
ated on the amount of business you do. 

In Watsonville they don’t do it. There are inequities and discrimi- 
natory rentals that have to be worked out. How we are going to do 
this I don’t know for sure. I think we are going to have to set some of 
the sales managers down and knock their heads together and explain 
to them that there are certain rules under which we operate our busi- 
ness, and they better do something about it, because I am not for Gov- 
ernment control. I like to run my own business. I like to live in it. 

I have a case here of those two towns where I have lost some $6,500 
last year on Universal pictures. Iam trying to get some of that money 
back. Whether I will or not, I don’t know. 

Now, we have-—— 

Senator ScHorrret. How did you lose that money? I do not want 
to go into the details of your business, but was it the result of bidding 
1 some discriminatory practice? 

Mr. Teermerer. Discriminatory practices in connection with the 
amount of film rental they charged me, compared with what they 
charged my competitor. 

I know from the records, in the case of Warner Bros., they are very 
careful about that. Many times they don’t make a deal with me until 
they have set a price or a national policy on a picture, and then they 
will bring a contract over and I know I'am being treated the same in 
those towns as my competitor. 
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| fee] what is right for me or the circuit, I will place it, to buy fil 
at a certain figure, and I am entitled to that as an independent. I don’ 
ask any more. 

Senator Smaruers. On this discrimination, may I ask just a cou 
of questions and follow that up just a little bit. 

You say the reason you lost the $6,500 was because they permitte: 
your competitor to have this picture ? 

Mr. Trcrmrirr. No, no. May I say this: In the town of Salinas, 
a town of 20,000 people, I have over the period of time—you negotiat 
for a scale and you finally get a sliding scale, and we buy these pi 
tures. Ihave been their customer for 10 years. 

Senator SmaTuers. When you say “they,” to whom do you refer? 

Mr. Trormeter. Universal-International. In Watsonville there is 
a split of the product. In other words, my competitor gets part of it 
and I get part of it. So we are negotiating for film—— 

Senator Smaruers. Now, you have jumped from Salinas to Watso1 
ville. 

Mr. Trormeter. They are both competitive. They are both ident 
cal situations. If one town—in that town Universal gives me a scale, 
in the other town they want a flat percentage fee, say 40 percent i 
Watsonville; 25 to 40 percent in Salinas. 

Senator Smaruers. How about in the town where they want to 
negotiate, do they want to negotiate with your competitor in that 
town / 

Mr. Trormeter. No. 

Senator Smaruers. They continue to give him a sliding scale? 

Mr. Trcrmeter. They contine to give him a sliding scale which was 
set up. You know, this is done by what we have done years ago. 
In other words, there has been a certain pattern set. 

Senator Smaruers. In other words, you say, as I gather it, that = 
the one town, you have got a situation where they let your competit 
have a sliding scale, price determination, but in your case they don , 
they want to negotiate with you, is that right? 

Mr. Trermeier. You see in Watsonville there is a split of t! 
product. 

Senator Smaruers. Am I right or wrong ? 

Mr. TreGrmerer. You are wrong. 

Senator SmarHers. All right. 

Mr. Trcrmerer. In Watsonville there is a split of the product. 
They negotiate with my competitor for half the product. The nego 
tiate with me for half the product. In Salinas I have all of their 
product on a sliding scale. 

Now, I asked for a sliding scale in Watsonville and I can’t get it. 
Don’t ask me why. But I can’t get it, so I refused 2 weeks ago to buy 
the pictures. I am considered a must buyer. Eventually if I don't 
have enough product to carry me through I am going to have to buy 
those pictures at their price and maybe continue to lose money on thei! 
product. Some day I hope to get it straightened out. That is why 
1 am here today, to explain these inequities in film rentals. 

We can’t set a pattern for every town and say, “This is a given price 
for a film.” Each town can earn so much on certain types of pictures. 
I can’t decide and I don’t think you can. And we have to negotiate 
for those things. But I say that we should be on a basis where if a 
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circuit or a big buyer can buy a picture on a sliding scale, then an 
independent, like many of our members and myself, 1 should be able 
to do it. Those are the things that have to be straightened out. 

In the case of Warner Bros., you see, they watch that. They don’t 
treat competitors any different. There is a split of product in those 
two towns. That happens in other situations, not just Salinas and 
Watsonville. 

Now, in the case of the smaller town, I am sure you are all interested 
in little towns of 2,000 and 3,000 up to 5,000. I operate a couple of 
theaters in them, and many of our members do. They send salesmen 
out maybe 4 times a year. 

Senator Scuorrren. “They”? Who? 

Mr. Trectmeter. All the different film companies. You see when 
you are buying picture by picture it takes an awful lot of time to do 
vour buying. You don’t have enough pictures to carry you through 
and you have to do your buying by mail. They set a pattern of price. 
I see the figures that come in from some of these out-of-town situations. 
It is brutal what they are asking for their product. 

Certain of the circuit accounts can put pictures together, like 
Springfield Rifle and Because You Are Mine. I can’t buy those on 
one double bill. 

The Bad and the Beautiful, and Mississippi Gambler, a double 
bill. This is in our San Francisco territory. Down here there are 
similar problems. I see combinations of big pictures we can’t buy 
up in our northern California territory, so I don’t think the pattern 
sany different. 

I have a case in the town of Fairfield, with a population of 6,000. I 
haven’t had a salesman call on me for Metro for 3 months. I have 
had a Paramount salesman in my office twice in the last 5 months. 

Senator Gitterre. Where are you getting your film ‘ 

Mr. Trermetrr. I am in a little trouble right now. Iam going to 
have to do something about it in a couple of weeks. But those are the 
ramifications of film buying for the little exhibitor in the small town 
on the unfair practices used in connection with charging top per- 
centage on a lot of pictures. 

L have a little case in the town of Bonita, an arsenal town, up out 
of Vallejo, where the two exhibitors are splitting the product up. 
Maybe one will have Columbia, Metro, and Universal, and #he other 
will have United Artists and Fox, and one of the other companies. 
You look at their record and they are in trouble. You see that 90 
percent of the product is sold at 40 percent, between 35 and 40 percent. 

The theaters are grossing less than a thousand a week. They cannot 
afford to stay in business at those film rentals. So you call on these 
managers and some of them try to cooperate and others don’t care. 
You get fellows like Sam Goldwyn, who comes along with his Hans 
Christian Andersen and teils you, “I am going to set my te rms. You 
are going to play the picture at my terms or you don’t play it.” It is 
a wonderful picture and you pay him 60 percent of the gross, and 
they decide on the amount of advertising. They tell you how many 
days you are going to play the picture. If you don’t want to do it, 
O.K. 

Then they ask you what you are going to charge for admissions. 
You either charge whatever the pattern is set for, and in my case, the 
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two situations, I open on the 9th of this month with Hans Christian 
Andersen. I have no other pictures. I haven’t anything else to run 
There is just so much product. When I get through with that run | 
will be lucky if I make any money. 

Senator ScHorePPe.. Were you told what you had to charge for that 
picture and by whom ? 

Mr. Trermerer. I wasn’t told. It comes through the grapevine. 
The pattern is set in the first run. You either do it that way or you 
don’t get the picture. When you are a must buyer and you have to 
keep your house open, you buy the picture. 

Senator Grutetre. What is a must buyer? 

Mr. Teormerer. A fellow who runs out of picture if he doesn’t buy 
a certain product as it becomes available. Hans Christian Andersen is 
one. I have another, Moulin Rouge. It is a wonderful picture, but 
| have to charge increased admissions. They didn’t tell me that, but it 
is one of the things that comes along the line and you accept it, and 
take it. 

Now, for that pic ture I pay 70 percent of the gross. It is what you 
call a 70-30-10. They guarantee you a 10-percent profit, so I can’t 
lose on that one. 

Senator Grtterre. Ten percent profit ? 

Mr. Tearmeter. Yes. 

Senator Giiierre. Ten percent on what? 

Mr. Teormerer. Ten percent profit. 

Senator Gitterre. Of the gross? 

Mr. Trecrmrier. Yes, of the gross. Now, with Sam Goldwyn, he 
don’t care whether you make a nickel or not. He doesn’t give you 
any guaranty of profit. All he says is, “I make the finest pictures in 
the world. If you like to play them, play them, but if you don’ t make 
any money that is all right. It adds prestige to your theater.” I can’t 
make any profit out of prestige. 

The profit I made last year I got out of two of my theaters from 
the snack bar. 

Senator Gittetre. Who distributes the pictures for Sam Goldwyn ? 

Mr. TreTmerer. RKO. 

Senator Gitterre. He isa party to that consent decree ? 

Mr. Treermeter. I think he is. 

Senatd# SmarHers. He is a party to that consent decree, is he not ? 

Mr. Troermeter. I think he is, yes, and in addition to ‘that, you see, 
they like to add a few other little frills. You book the picture and 
they send a man down to tell you how much money you are going to 
spend for advertising and, true, they take it off the gross before you 
settle the film rental, but you can’t keep taking things off the top all 
the time. If you do you don’t have anything left. 

Senator Smatuers. Did you ever hear credited to Mr. Goldwyn the 
statement that he wouldn’t show the picture Hans Christian Andersen 
to anybody for less than a dollar? 

Mr. Trormerer. Well, he makes so many statements that you can 
find any kind of a statement. I believe we could find such a statement 
somewhere, because he sometimes doesn’t mean to make it but he does. 

Senator Smatuers. Well, in your view, wouldn’t that be in violation 
of the price-fixing section and in violation of the consent decree? 

Mr. Teormerer. Yes, it would. 
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Mr. Mircuet.. He is not a party to the decree. 

Senator Smatuers. But he isa distributor. 

Mr. Trermeter. He is a distributor. How they want to determine 
it, I don’t know, but you see I have to pay my own bills in the theater 
and if I run out of pictures I have got to pay, nevertheless. 

We have another one coming up, Salome. I am sure—and I wasn’t 
here yesterday—but I am sure they have had some very fancy terms. 
Their letters always start, “We are fully aware that it is by law neither 
our right nor our function to fix admission prices. This prerogative 
belongs solely to the exhibitor. However, we also recognize the fact 
that in the recent past pictures of similar scope and stature have done 
extremely well in situations where the exhibitor has voluntarily pre- 
sented these superattractions at increased prices. 

“We believe that Salome offers the exhibitor the same opportunity.” 
Now, what do you do with a thing like that? 

Senator Smatuers. What is that ? 

Mr. Trermeter. That is a little statement made by Columbia. It 
has to do with an announced policy on the picture Salome. It has been 
printed in all the trade papers. They state they want 50 percent of 
your gross the first week. They guarantee you no profit but they want 
you to guarantee everything. if something happens to the picture, 
they are not going to reduce the film rental. It only goes up, it never 
comes down. 

This can be found in every trade paper. You have seen copies of it. 
If you want to have it for a reference, I would like for you to look at it. 

Senator Smatuers. In other words, as I understand it, in this nego- 
tiating business that we talk about it starts out with a minimum fixed 
figure, 

Mr. Trermetrr. Yes, sir. 

Senator SmatHers. We want 50 percent of the gross and so forth. 

Mr. Tearmerer. And you have got to increase your prices, too. They 
don’t set them but over and above what you had them heretofore you 
have to advance them. They will negotiate with you any place above 
these minimum prices. And, of course, the reason they like to know 
what admission prices you are going to charge is so they can estimate 
what the gross will be out of your theater. They want to know what 
they are going to get out of it. 

I made the mistake about a year and a half ago of bidding in my 
town and I am sorry I did. I soon got cured of that because it cost 
me more money than I could afford, so I sat back and took my share of 

the pictures that were available. I tried to negotiate deals that I 
could live with, because I had to pay my own bills. 

Now this same thing happens all over the territory. I am bringing 
up these personal incidents because the pattern is the same for many 
of our members. 

We print in our Association Exhibitors Digest many articles and this 
goes to the independent exhibitors over northern California. This is 
handled by Mr. Harvey in Washington and Oregon and all over our 
area up in that country, and we take a little poll as to the treatment 
we receive from the distributor. 

The No. 1 offender on the list is Paramount. They have been that 
way for 2 years. 
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No. 2 is Universal, and they go on down the line. I could sit here 
all afternoon and review to you | the different things that go on, but | 
don’t think it will help our situation any. I think the problem we hav 
in one territory simply multiplies itself all over the country. 

What I see in Washington and Oregon and in San Francisco an 
what I hear down here I don’t think it is any different. I think you 
folks should know about this but I think we have got to figure out a 
way to clean up our business. How we are going to do it I can’t solve, 
because I have only been in this business since 1926. I am learning 
a little bit more each time I get caught on some of these deals, but it is 
a good business and I would ‘like to help get it cleaned up. 

And we have got some fellows in the ‘business that should be elim- 
inated or retired. I think those who are trying to go along and make 
this thing worthwhile are deserving of some credit, but these dis- 
criminatory film rentals is the beef we hear every time we have a 
meeting, and that is the first thing the exhibitors think about and 
talk about—how can we live with these people at these film prices? 

Your town can only pay so much film rental, and that has to be 
negotiated, and these fellows have to be fair in negotiations. You can’t 
charge a circuit one price and an independent another. If a little 
town can only gross $600 a week, that exhibitor has to buy a picture 
that he can make a profit on, because those are the people who bring 
in the revenue to the film companies. I don’t understand why they 
don’t look at it from that angle. 

I don’t know of anything else that I can add to the picture. 

Senator Smaruers. Mr. Tegtmeier, may I ask you a couple of 
questions? In the group that you represent, how many less theaters 
are there today than there were in 1948, if any ? 

Mr. Tectmeter. Well, we had a tabulation on that recently and | 
would say that in northern California we have probably 20 or 25. 
[ have one of those that I have had to eliminate because I could no 
longer operate it at a profit, between the tax, you see, and television 
and competition, I couldn’t operate it any longer. I had to close it 
and dismantle it. That is happening toa lot of fellows. 

Senator ScHorrret. Do you have in your record there a tabulation 
or what you call your gripe sheet that you just referred to? 

Mr. Tecrmrrer. We can give you a copy. 

Senator ScHorPreL. Can you give us a copy of that for our records?! 

Mr. Tecrmeter. Yes; I can get it for you. I will get that together 
for you. Mrs. Oppi, who is our secretary, is here and she can pre- 
pare it. 

(Material received and retained in committee files. ) 

Senator Scnorrre.. I think it would have some value before the 
committee, because you do represent an association here that has a 
number of theaters, and I think it would be helpful to have those 
views. 

Then I would like to have included in the record that statement 
you submitted as to Columbia’s announced policy on the picture 
Salome. That will be received and made a part of the record. 

(The material referred to follows :) 
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CoLUMBIA’S ANNOUNCED POLICY ON SALOME 


Bids for prerelease engagements from qualified theaters in cities of 75,000 
or more population. There will be no specific clearance granted and Columbia 
reserved the right to reject all offers. Bids to include: 

Minimum dollar guaranty to Columbia. 

Terms offered (stipulated they wanted at least 50 percent of Ist week). 

Percentage for subsequent weeks. 

Minimum length of guaranteed run. 

Control figures to determine holdovers beyond guaranteed run. 

Amount to be spent on advanced advertising. 

Amount to be spent on first week advertising. 

Amount to be spent on subsequent weeks advertising. 
Columbia then stated, “We are fully aware that it is, by law, neither our right 
nor our function to fix admission prices. That prerogative belongs solely to the 
exhibitor. However, we also recognize the fact that in the recent past pictures 
of similar scope and stature have done extremely well in situations where the 
exhibitor has voluntarily presented these superattractions at increased prices. 
We believe that Salome offers the exhibitors the same opportunity.” 

Mr. Trarmerer. All right. Here is another one I would like you to 
have for the record. “Harrison reports Goldwyn puts his foot into 
his mouth again.” It is a nice story of his determination to get blood 
money. 

Senator Scuorrret. Well, that may be received as a part of the 
committee’s file. 

(Retained in committee file.) 

Senator Scnorrren. Are there any other questions, or do you have 
anything further ? 

Mr. Trormerer. I have nothing further. 

Senator GiiieTer. I have no questions. 

Senator Smaruers. Just one question, a speculative question. 

What do you anticipate for the future, as far as the independent 
theater owners are concerned, if these conditions you talk about are 
not cleaned up and improved ? 

Mr. Tearmeier. Well, there is going to be a lot of us out of business, 
not primarily because of the physic al condition of the theaters that we 
operate, but primarily because a man hasn’t got time to fight on film 
row for proper film prices ane be in his town at the same time and 
running his business. 

Prior to this situation the people in small towns bought our product 
by the year. Maybe there was 50 pictures for each company, or what- 
ever was necessary, and in the country towns you are not a must buyer. 
There are more products available to you under normal circumstances 
than in the cities. I am speaking about the real small towns that gross 
maybe $1,000 or $1,500 a week. 

Now, there is an awful lot of that kind of exhibitor and that kind 

of theater in this country that I think the record will show will make 
possibly a profit for the distributors. The big theaters gross and take 
care of the overhead, but it is that bread-and-butter money from the 
country that makes the profit for the distributors. 

Now, if they keep eliminating those people it isn’t going to be 
healthy. We have got to find a way to be able to buy our pictures on 
the same basis as the lar ge circuits who employ people that. do nothing 
else but buy ha tures. They have got the time and they have got the— 
they can analyze their figures, and I think that there has to be a fair- 
ness in that to enable us to continue. 
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Senator Scnorpret. You have heard of the suggestions, I presume. 
and you have been in attendance at the hearings here. You have heard 
the suggestions made by some of those who preceded you. Do you 
generally concur with many of their suggestions ? 

Mr. Tearmerer. Well, I think that certain suggestions and layouts 
apply to certain types of operations. I want to primarily state tha 
for the independent exhibitor in, we will say, the noncompetitive areas, 
I think they should — the privilege of buying their pictures i1 
blocks for the entire year. They should be privileged to purchas 
their entire output for a year in order to enable them to do a bette: 
job at home of selling their pictures to their public. It can be very 
easily done. It will reduce the cost of distribution, which is alre: ady 
beyond all reason, and enable those people to stay in business and 
employ people in their theaters that otherwise would be out of employ 
ment, and we are all interested in employment. 

Senator Grutetrre. Do you think that the small theater owner in 
the smaller town should have that same right or it should be limited 
to you people that buy in blocks? 

Mr. Trcrmeier. No; I think the small exhibitor should have that 
privilege of buying the entire year’s output. 

Senator Giutierre. If he doesn’t want it. 

Mr. Trermeter. If he doesn’t want it, let him buy what he want: 
After all you are selling merchandise. I am in the theater equipme 
business. I sell to exhibitors equipment, chairs, carpets, and I can’t 
kick those people around. If I don’t get in there and do a job of good 
servicing and selling, I wouldn’t sell very much. My competitoi 
would get the business. 

So when you get into the small towns and there are all these film 
companies to sell pictures, and whoever gets in there and sells th: 
product is going to get set and stay there. 

Senator Gitterre. What are they going to say when the agent come: 
in and says, “You will take all our product for this year or you won't 
get any?” 

Mr. Trermeier. They wouldn’t say that. If they do, then I woul 
tell him to keep his product. 

Senator Gitterre. And they go out of business. 

Mr. Treermerer. No; the film companies wouldn’t go out of business 

Senator Gitterre. The exhibitor. 

Mr. Tearmerer. If the exhibitor—the exhibitor, if the film man tells 
him he has to buy it all or else, I would tell the film salesman to keey 
his pictures because I don’t need all of them. I can leave 2 companies 
out in a little town, and maybe 3. 

Senator Gititerre. Did you hear my statement yesterday ? 

Mr. Trctmeter. No; I wasn’t here yesterday. 

Senator Gruuerre. I stated here yesterday that I would be willing 
to gamble that I have 5,000 letters in my files in Washington from 
exhibitors in my State complaining of the block-booking policy ; that 
they were compelled, in order to get a picture they wanted that was 
worthwhile, they were required to take the entire output, the dregs, 
take them along with what they wanted; that they would have to take 
the dregs that they couldn’t do anything with and couldn’t make any 
money out of, but they had to take them in order to get the good 
pictures. 


Now, there is a big segment of the country in that position. 
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Mr. Tecormerer. Sure. 

Senator Grtterre. That doesn’t want block booking. 

Mr. Tecrmeter. That is right. 

Senator Giuuerre. And in this area you people say that you do. 

Mr. Teermeter. Well, the reason they don’t like block booking, in 
my opinion, is that it is no doubt true the film companies are forcing 
the issue in those small exhibitors to buy everything. My idea is that 
they should buy just what they want and let the rest go. Now, if they 

can’t buy it that way, ote they are going to have to come to some- 
body and say, “Here, I am having trouble.” I don’t know who we 
can designate for ane job, but in each territory there should be a 
committee of exhibitors recognized as an arbitration board for that 
area to decide who is right and who is wrong. We can’t have the 
(government doing everything for us. 

Senator Gitterre. Don’t you have in mind that we are here and 
are anxious to help? 

Mr. Trermeter. Yes. 

Senator Giuterre. While on the other hand we are representing 
the entire Nation and not just lower California or upper California. 

Mr. Teermeter. No. 

Senator GiLLerre. You said just a moment ago that if these smaller 
exhibitors in the small towns, and in my part of the country, can’t 
live with the block-booking system then close the doors and go out of 
business. That is just what you have been complaining that the 
producers say to you, if you don’t like it, close your doors. 

Mr. Tecrmerer. No; I didn’t mean that at all. I meant that the 
film companies who make that statement should be let go by the board. 
If that happens, there will be somebody else in there to sell them 
pictures. I am talking about the real small man, the people that you 
are getting letters from, and they are from small towns, are they not? 

Senator Grmterre. Yes; from small towns. 

Mr. Tecrmerer. And they are usually just one man operating in a 
town. 

Senator Gitterre. Towns all the way from 5 to 10 thousand. They 
re from these people in the small towns of my own state, the State 
of Iowa, and they have been writing to me complaining—that was 
n the past, in the last year or two —complaining of block booking 

and what it was doing to them by compelling them to take a lot of, 
is I said, cats and dogs that they don’t want and can’t make any 
inoney out of. 

Mr. Teermeter. That is right. 

Senator Gruterre. You can’t say to them, nor can we, as a ¢ -ommit- 
tee, say to them as they are saying to you, “Take it or leave it.’ 

Mr. Tecrmeter. Well, you see, I probably take a little more of a 
definite stand on that, because I happen to like to negotiate for a film 
and I have a lot of fun fighting over it, but I don’t know, as I get 
older I am getting a little tired of it, and [ am watching what happens 
to these other little fellows in the smaller towns, and I am tr ying to 
help them, and we have to get in there as a group and fight. If we 
‘an figure out a basis where the films can be sold on a proper per- 

centage basis or a flat basis, according to the earnings of the theaters 
in those small towns, then we will have arrived some place. If we 
can arrive at a place where those people can buy on a similar basis 
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to what the circuits can get film for or the big buyers, we will ha 
cured a lot of the evils. I don’t know how you are going to do 
but I think there has to be a group in each film district like S: 
Francisco, or Los Angeles, or over the 32 districts throughout th 
United States—a group of exhibitors representing the independent 
theater owners, who can act as an arbitration board to decide one 
way or the other as to what is fair and what is not. 

Senator Scnorpre.. Thank you very much, Mr. Tegtmeier. 

For supplement: al material submitted by Mr. Tegtmei ‘ier see ap 
pendixes Nos. 3, 4,5, and 6. See also appendixes 49 (a), 54, and 66.) 

Senator Scuorrret, Mr. Harvey. 

Mr. Harvey, you have not been sworn? 

Mr. Harvey. No. 

(Whereupon the witness was duly sworn.) 


TESTIMONY OF H. V. ROTUS HARVEY, PRESIDENT, INDEPENDENT 
THEATER OWNERS OF NORTHERN CALIFORNIA, AND PRESI- 
DENT WESTERN THEATER OWNERS ASSOCIATION, SAN FRAN- 
CISCO, CALIF. 


Mr. Noone. Will you please state your name, address and business 
affiliation for the record ? 

Mr. Harvey. My name is H. V. Rotus Harvey. My address is 
291 Golden Gate, San Francisco, Calif. 

I have been an exhibitor for 35 years. For the past 20 years |] 
have been either secretary or president of the Independent Theater 
Owners of Northern California, and also for the past 14 years I have 
been a trustee, chairman of the board, and then president of Western 
Theater Owners Association. 

The western theater owners membership consists of the following 
exhibitor organizations: Independent Theater Owners of Montana, 
Independent Theater Owners of Oregon, Five-States Theater Owners 
Association, which covers Utah, southern Idaho, eastern Nevada, and 
western Wyoming, and the Northern California Theater Owners Asso 
ciation. 

I am also a member of the national arbitration committee. 

My partners and I own and operate Westland Theaters, a circuit of 
20 theaters. 

Primarily I appear here today representing independent exhibitors 
in the 7 Western States. It is most unfortunate that all independent 
exhibitors cannot be present and participate in these hearings. You 
gentlemen do not have the time to hear them all and the exhibitors do 
not have the money to be present. 

I have listened to all the preceding exhibitors with much interest 
and while I cannot agree with all of the opinions expressed, the facts 
presented are not only true in the southern California area, but they 
are in general the same in all our Western States. 

It has been my privilege over the years to travel into all the Western 
States. I have attended exhibitor conventions and have visited with 
a great number of exhibitors in their own theaters. In my capacity 
as president of the Western Theater Owners, their problems have come 
to my attention by mail, telegram, telephone, and personal visits. 
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Yesterday Senator Schoeppel asked why so many exhibitors wanted 
the abolition of block booking and why exhibitors were in favor of 
divorcement. For the past 2) years I believe I have attended every 
exhibitor-distributor meeting that was called, for the purpose of 
smoothing out exhibitor-distributor diabions, 

If my memory is correct, I believe the NRA meeting was the first. 
All of the gatherings started on a high plane. Great speeches were 
made and plans were laid, all to be later sabotaged by distribution. 
Year after year these meetings went on, and to no avail. 

In those years independent on were losing their theaters to 
the large circuits. In some cases independents would build new 
theaters, only to find that they viele not get product to run until every 
other circuit theater had finished with it. The result was losses, until 
finally they would sell out to the chain. In some cases the exhibitor 
could not get an inch of film from any major company, for any run in 
his situation. 

There were thousands of cases where an independent would pioneer 
a town, and just when it grew enough to warrant a new theater a 
= would come in and build, would take the product away, and 

hen later get the independent’s theater for buttons. The independent 
exhibitor wanted the right to buy. 

Then there were those exhibitors who would be in a single-theater 
town. By the block-booking system, he had to buy all the year’s 
product of a distributor or get none of them. Consequently, he could 
only buy from about 4 distributors, as 4 gave him all the products 
he could handle. This practice locked out the other producers, and 
the exhibitor had to pass many fine pictures. All of this was in the 
days when they were releasing 400 pictures or better each year. 

In a town that was a good town an exhibitor had left out four com- 
panies; the distributor that was left out because of the block book- 
ing would go out and promote competition. There is only one answer 
to this evil, and that is to abolish block booking. 

I would like to state here it is possible under the law right now to 
buy an entire year’s product with a 20-percent cancellation clause; 
that is, provided, however, the distributor will sell and an exhibitor 
wants to buy. Those two agreed, it is still possible to buy an entire 
year’s product today legally. 

Another reason exhibitors wanted divorcement was to prevent the 
producer-distributors, who, knowing they had a supply of film, would 
‘anid the neighborhood and build new theaters. As soon as these 
theaters were built, in a very short time they had product on their 
screens, and the independent exhibitors, who might have been the 
competitor in that area first, lost his runs and produc t. The only 
way to stop that was by divorcement. 

We have lots of evidence to show where many lots were purchased 
in different cities and no theaters were ever built on those lots. The 
records show they were found guilty on every count, and the Supreme 
Court. stated that the three-judge New York court did not go far 
enough in their findings. The Federal court laid down certain rules 
and regulations for distribution to follow, and I maintain they are 
not following them and are, therefore, in contempt of court. 

Most of the testimony up to now has dealt with the problems of the 
subsequent-run exhibitor. As I told you, I represent all exhibitors, 
and I also have every type of these myself. 
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I would like to point out to the committee that there are three classes 
of exhibitors—first run, large cities, and subsequent runs, and country 
towns. Their problems differ somewhat in their relations with the 
distributors. 

First run, large cities, are in the main owned and controlled by the 
large circuits, and, therefore, they are the favorite sons of distribution, 
as they produce the greatest revenue for them. They have their prob- 
lems, too, lots of them, but, being favorite sons, the distributors do 
everything they can to protect them and to favor them, usually to the 
detriment of the subsequent-run exhibitor. With a few exceptions, 
this type of theater can take care of itself and needs no help from 
this committee. 

Subsequent run: These are the exhibitors you have heard so much 
about during this hearing. They are the theaters which must wait 
until the first runs have done what they want with the pictures, that 
is, enjoyed a prerelease run, a regular first run, and a moveover. ‘The 
subsequent runs are the ones who are catering to the majority of the 
American public. They are the men who have $100 invested for 
every dollar invested in the first-run theaters. They employ more 
people. In fact, their employees will outnumber the first runs 10 to 1. 

Their theaters are the oe business in their districts, and without 
them property values dwindle, tax assessments go down, and all busi- 
nessmen in their district suffer. There is nothing so dead as a busi- 
ness district when the theater lights are turned out. These are the 
men who entertain thousands of children, the future moviegoers, and 
these are the men who are faced with extinction unless help is provided 
immediately. 

Country-town exhibitors are men who operate 1 or 2 theaters in 
asmall town. Their competition is usually limited, and in most cases 
they have none. Very few have to worry about runs or clearances, 
but they have a very serious problem in their relations with the dis- 
tributors. There are a large number of these small-town exhibitors. 
I do not know the exact number, but I would estimate that there are 
around 11,000 in the United States. 

I am not going into every phase of what I believe to be violations 
of the present laws. Iam going to touch on a few which are the most 
prevalent in the eight Western States. Most of them have been 
touched upon by the southern California witnesses, and I, therefore, 
beg your indulgence if I repeat some of them. I just want to show 
you the subjects discussed are not peculiar to southern California, but 
are the same in the Salt Lake, San Francisco, Portland, and Seattle 
exchange areas. 

Now, prereleasing, moveovers, and road-show pictures, exhausting 
the box office possibilities of these pictures, before they reach the subse- 
quent-run exhibitor, has been accurately shown, but there is another 
phase which is equally disastrous to subsequent-run exhibitors. 

No subsequent-run exhibitor can live unless he gets a steady, unin- 
terrupted flow of product. He buys and books on availability and has 
no way of storing up product. He must, by necessity, use the product 
when it becomes available or lose it to the next run. If anything 
happens to interrupt his source of supply, he finds he has nothing 
to run. 

As an example, Metro-Goldwyn-Mayer or Loew’s, Inc., owns and 
operates the Warfield Theater in San Francisco, and most of their 
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pictures play in their own theater. In addition to the Warfield, there 
are six other first-run theaters. At first glance, this would seem to 
be enough first-run outlets to provide a steady flow of product, so 
necessary to the subsequent-run exhibitor, and it would be the case, 
except when they run into the prerelease, moveover, or 
picture. 

On September 25, 1951, Metro’s American in Paris opened at the 
Warfield Theater at raised admissions. It closed on October 31. It 
was then followed by two pictures which ran a week each and then 
they opened with Quo Vadis, also raised admissions, on November 
19. This picture ran until February 5, 1952 

This theater, which should release a picture a week to the subse- 
quent-run exhibitors, only released 3 in 19 weeks. The fourth picture, 
Quo Vadis, being a road show, was not released to begin a normal run. 

While this was going on at the Warfield, the St. Francis Theater, 
a Paramount house, ran Streetcar Named Desire at raised admissions, 
the opening picture on October 4 and closing November 14. 

Detective Story opened in the same theater on November 15 and 
ran until December 16. 

Ten weeks were consumed by these two pictures, and only one pic- 
ture was released to a normal flow, as Streetcar was held from the flow 
for special handling. 

As I said, American in Paris started on September 25, and 28 days 
after that date all subsequent-run exhibitors, and even the first runs, 
in key spots within a 50-mile radius of San Francisco were in trouble, 
in serious trouble. Their flow had been cut off, and they had no pic- 
tures to run. 

I could give you many such examples, but these are sufficient to 
show what happens when prereleases, moveovers, and road shows are 
played first run. 

In Chicago this condition does not exist. In an antitrust suit there 
the distributors were forbidden to exhibit a picture first run over a 
week, and then it must be released to the subruns. At times the dis- 
tributors have appealed to the courts for permission to extend a run, 
and in a few cases permission was granted. Chicago-area exhibitors 
get a steady flow of product. If such a setup is fair there, why 
shouldn’t the same system be put into practice all over the country ? 

Senator Scnorrret. Right at that point, and while you are refer- 
ring to the Chicago situation, before I came out here I h: ad individuals 
say that they handled the situation in the Chicago area with a mini- 
mum of difficulty. Is that what you are referring to? 

Mr. Harvey. That is right. 

Senator ScHorpret. That is based upon suits filed ? 

Mr. Harvey. Yes, antitrust suits. The first run exhibitors were 
forbidden to run a picture over 1 week. And then it must go into 
normal flow. There are some occasions where they request a long 
run, like Quo Vadis. In some instances that permission has been 
cranted, but that is a definite known period of time, we will say, 2 or 3 
weeks, and it must immediately go into normal] release. 

Senator Gruterre. Who instituted that suit ? 

Mr. Harvey. I can’t say offhand. I forget the names of the owners 
of the Jackson Park theaters. It was one of the original antitrust 
suits that really broke this up. 

Senator Gitetrre. Did it reach a decree? 

3$3617—53——13 
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Mr. Harvey. Yes. That is what governs. I understand it governs 
this releasing formula there. That is why I say if it is good fo; 
Chicago it certainly should be good for the rest of the country. 

I would like to touch next on bidding, and I would like to stat 
that, as such, in the decree the Supreme Court refused to make bidding 
a part of that decree 

There are as many methods of conducting bidding as there are fil 
companies. As bidding is now conducted I maintain it is unfair ai . 
discriminatory. In every other industry when you make a bid y« 
place it in a sealed enve lope and on a certain day at a certain time tl 
bids are opened in front of interested parties and an award is ma di 
then and there. 

Not so in this industry. You submit your bid and the bids are 
examined by the distributor, sometimes in New York and sometimes 
locally. Some time later you are notified if you have won or lost th: 
picture, and as the bids are not opened in front of competing exhibitors 
you are denied the right to know what was the winning bid. You 
never know whether the highest bidder got the picture or if it was 
awarded to a low bidder. 

As the distributors always reserve the right to reject all bids, in 
numerous cases bids are rejected and then the distributor resorts to 
negotiation, which in effect is nothing but auctioning the picture. 

Even though the law says there shall be clearance between theaters 
not in substantial competition, by resorting to bidding the distributors 
have done just that. 

I would like to give you one example, and that is the Santa Clara 
Theater, which is located in the city of Santa Clara, just outside the 
city of San Jose. The city limits abut each other. Santa Clara fol- 
lows first run San Jose. The Garden Theater is located in the south 
ern part of San Jose, about 3 miles from the Santa Clara Theater, and 
railroad tracks and commercial zones provide a barrier between the 
two theaters. For ye a these two houses played pictures either day 
and date or ahead or behind one another, and they have never “ts 
nor are they now in any way competitive, but on April 26, 1950, 
Twentieth Century-Fox wrote a letter to all San Jose exhibitors and 
to the Santa Clara Theater stating—I am only going to quote the 
pertinent parts: 

The actual and impending changes in theater operations in this area have been 
the subject of our serious study, for they will necessitate changes in our distri 
bution practices. After due consideration of all of the relevant factors, we have 
decided to initiate in the San Jose area a revised method for the distribution 
of our product, which is explained below. 

They say “initiated.” Noone asked them to create bidding between 
two noncompetitive theaters. In this particular job they have decided 
they are going to have first run, which goes into the cireuit. Then 
they are going to have all of the brick and mortar theater bids for a 
28-day run. Then they are going to have a new bid for the 45-day 
run and a new bid, and so forth down the line, until all the exhibitors 
are taken care of. 

At the same time they are going to have all the drive-ins in the 
area bid for the 28-day run and 45 and so forth. This was an 
experiment. 

Mr. Noone. Whosigned that letter ? 
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Mr. Harvey. This letter was signed by Mr.—I can get it, if you 
want it for the record. You are perfectly all right. 1 am holding 
the original because there is a possibility this may be a subject of 
an antitrust suit. 

Senator Scuorrret. It may be incorporated. This is a copy of the 
original you have ? 

Mr. Harvey. Yes. 

Senator Scuoepre.. In your file? 

Mr. Harvey. Yes. 

(The material referred to follows :) 

Following is a letter from Mr. Alex Harrison, then branch manger for 20th 
Century-Fox Film exchange in San Francisco, Calif., to Mr. Gerald Hardy of 
Westland Theaters, San Francisco, dated April 26, 1950, re Santa Clara Theater, 
Santa Clara, Calif. 

“During the past several months, a large number of new conventional and 


outdvor theaters have Commenced operation in and around San Jose, and nu- 
merous others are under construction. 

‘The actual and impending changes in theater operations in this area have 
been the subject of our serious study, for they will necessitate changes in our 
distribution practices. After due consideration of all of the relevant factors, 
we have decided to initiate in the San Jose area a revised method for the dis- 
tribution of our product, which is explained below. 

“Commencing with the release of our forthcoming picture, Cheaper by the 
Dozen, we propose to offer our pictures on a competitive bid basis to operators of 
subsegent run conventional theaters in the competitive area on the basis of 
an availability of 28 days following completion of first run San Jose. As bids are 
received and pictures awarded for the first conventional subsequent run, we 
then propose to offer our pictures on a bid basis to interested unsuccessful bidders 
on an availability of 42 days after completion of first run San Jose, and so on, 
at 14-day intervals, until the last conventional theater in the area has been 
serviced. 

Likewise, we propose to offer our pictures on a competitive bid basis to opera 
tors of outdoor theaters in the area, the first outdoor run to have an availability 
of 28 days following completion of first run San Jose. Here again, we wil! 
offer pictures to interested unsuccessful bidders on a competitive bid basis for 
each succeeding outdoor theater run at 14-day intervals until we have serviced 
all outdoor theater runs in the area. 

“At a later date, you will receive a letter inviting you to bid for your particular 
theater.” 

Mr. Harvey. To my knowledge either the owner of the Garden 
Theater or the Santa Clara Theater asked to bid for Fox product. 
According to law, “There shall be no clearance between theaters not 
in substantial competition.” 

But by this method, Fox has forced a 14-day clearance between 
these two noncompetitive theaters. I believe the action by Fox is 
a clear violation of the law. 

Since the new plan went into effect the Santa Clara Theater has only 
played three Fox pictures. These were obtained on a bid basis and 
the results were so disastrous no future bids have been submitted, and 
no pictures have been played; thereby Fox losing one complete run 
in one theater. 

Another example is the Crest Theater, which is located in down- 
town San Jose, and the San Jose Drive-In is located outside the city 
limits, several miles from the Crest. Anyone would have to use a 
lot of imagination to say they were competitive, yet Metro has just 
notified these two theaters, one a brick and mortar and the other a 
drive-in, that they must bid against each other for product. 
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There should be and there must be some rules set forth to gover 
bidding. All bidding has not been bad. Bidding in many cases has 
been very beneficial to some exhibitors, to enable them to get product 
they wouldn’t have otherwise had. 

I state again the Western Theater Owners have continually aske« 
the distributors to streamline, standardize and conduct bidding in a 
fair and equitable manner. We have not met with any success what 
soever, 

Here is a subject you have heard very little about, which is fore 
ing of pictures; you have heard very little about this illegal practice, 
as it does not affect subsequent-run theaters, inasmuch as they are 
faced with a shortage of product. 

In the country towns it is generally a different matter, for all pic 
tures produced are available to them and most of these theaters single 
bill, and, too, they can use Westerns, and therefore they are not in a 
position to buy every picture offered. 

Too, there are numerous pictures produced each year which are 
designed for the sophisticated audience, pictures that smalltown exhi- 
bitors cannot profitably show. For example, pictures like My Son 
John, Carrie, Encore, Trio, O. Henry’s Full House, Bright Victory, 
Four Poster, Cry the Beloved Country, just for a few. 

These pictures, if run in a country town, mean an empty theater. 

The law says, “Pictures must be sold picture by picture.” But here 
again we find the law being ignored, at first by subterfuge. Unless 
an exhibitor bought all the pictures offered, the contract on those he 
selected would be rejected. The exhibitor soon found it was cheaper 
to buy all pictures offered than just the ones he wanted. 

However, lately the salesmen and some branch managers have come 
right out and said, “Either you buy them all or you can have none.” 

Senator ScHorpre.. I want to get that in the record. I didn’t quite 
understand who you referred to there. 

Mr. Harvey. Who, when I said, “However, lately the salesmen——” 

Senator ScnorpreL. Salesmen for what concerns? 

Mr. Harvey. There area lot. I would like to enter something here, 
if I may. I think the gentlemen who have appeared before this com- 
mittee should be congratulated on their courage. 

I spent a full day on the telephone trying to get exhibitors, to use 
their names, places and times, but they are scared to death. They 
won’t do it. 

[ will tell you about one, where the branch manager of Universal— 
I think his name is Bruce Wade—made a trip with his salesman 
through the territory of Montana. His salesman was not successfu! 
in making enough pictures, and he rode roughshod through that terri 
tory. He almost got thrown out of three exhibitors’ homes, I know of. 

Senator Gitterre. When was this? 

Mr. Harvey. That was last November—I think it was about October 
last year or October, sometime in that area. Some of our members in 
that area said they were going to complain. He said he didn’t care 
anything about that. I tried to get that exhibitor to give me an 
aflidavit. He said he couldn’t, he was a must buyer. 

I know this thing is happening, because I have talked, as I said 
before, to many exhibitors, and there is no imagination, but that is the 
way that it is. 
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In addition to forcing pictures, you can’t use because of their 
peculiarities, in lots of cases you must, if you don’t buy their short 
subjects there, you are not a fair customer and you are going to pay 
rough the nose for that. 

Mr. Noonr. Before you leave that point, exactly what did the ex- 
change manager do in that situation? You say he rode roughshod 
through the area. What did he do? 

Mr. Harvey. In Montana, if I may say so, they are very hospitable 
and usually you meet in the homes. Most of the time you have dinner 
or a drink, and in 2 or 3 instances their wives were even present. 

The manager would a in there and wanted to know why the exhib- 
tor wasn’t buying more of that particular company’s pictures. The 
exhibitor tried to explain he couldn’t use them all, there were too many. 
He wanted to take as many as he could of the topics of all companies, 
because if he confined it to four companies he would have to lock out 
four companies. If he bought all the pictures from that particular 
company, arguments would follow and name calling. In 2 or 3 in- 
stances the result was that the manager would make the statement, 

* you don’t buy them all, you can’t have any of them.” 

I don’ t mind saying, in the main, I quoted Universal. I say Univer- 
sal pictures for country towns have been pretty good because of the 
type and kind of pictures. Most of the country exhibitors want them. 
They seem to fit, but they don’t want them all. 

Forcing pictures is absolutely forbidden by the decree. Pictures 
must be sold picture by picture and theater by theater, unless an exhib- 
itor wants to buy a full year’s product and the distributor is willing 
to sell. With the 20-percent elimination they can conclude a full 
year’s deal. 

Mr. Noone. More than one exhibitor told you about that? 

Mr. Harvey. Yes. I was in Billings, Mont., at their convention. 
One evening, one particular evening, it was the subject of conversation 
for the whole group. ‘In fact, it was even mentioned on the floor of 
~ convention. 

I understood since that time, that things have smoothed up very 
nicely. That was the result of my telephone call. I understand now 
they have made friends again and that particular company seems to 
be all right at the moment, | but it is very prevalent. 

Senator Smaruers. If the law were enforced in that particular 
instance, that would of course eliminate that problem, would it not? 

Mr. Harvey. Eliminate the forcing of the pictures, yes. The coun- 
try exhibitor needs help along his lines, and I am not trying to go into 
every detail of what other help. I am trying to touch the highlights 
of the summary of what I think can possibly be done. Before the 
Grovernment suit we had what was then called the uniform sales con- 
tract, and with few exceptions, all distributing companies used the 
same type. Now they are all different and only a Philadelphia lawyer 
can understand them. 

In these contracts you agree to do everything and they only agree 
to take their money. They ; do not a; gree to deliver the picture. There 
are no expiration dates on the contracts and certain clauses contained 
in the contracts stay alive for years on end. This means an exhibitor 
must, for self-protection, keep his books and records on hand for years, 
long after the usual statute of limitations, either Federal or State. 
1 believe this is an unfair trade practice and should be corrected. 
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Yesterday there was discussion on arbitration. As I told you, 
was on the original or I am, I presume, if it is still alive, the nationa 
arbitration committee. I would like to briefly outline to you hoy 
it started and what happened. \ 

I believe that it was in April 1952 that we went to New York City 
to discuss the formation of a voluntary arbitration agreement. At 
that meeting were representatives from Theatre Owners of America, 
Allied States Association, the New York Independent Theatres Ow: 
ers, New York Metropolitan Theatre Association, and Wester 
Theatre Owners Association. 

Senator Grterre. These are all independent groups? 

Mr. Harvey. I would have to define that word “independent.” 
Theater Owners of America have members who are large circuit own- 
ers. The Allied Association is composed more of the smaller groups. 
The Metropolitan New York City Association are composed of ones 
like the Radio Music Hall. The Independent Theatre Owners of 
New York are composed of the large subsequent run houses. 

In the main, the producers’ general sales managers were present. 
It was a very ostentatious gathering. We met in New York and we 
stayed in New York for 4 ds ays. Each of us brought to that meeting 
a draft of what we considered to be a fair and equitable arbitration 
_— We figured we had to have some place to start. Four days 

» talked and discussed this. 

7 he amazing thing to me was, in arguing about the various point 
and what to include and not to include, was a statement time and 
time again by the general sales manager. They were amazed at what 
was going on in and around the U nited States, which concerned the 
actions of their salesmen and their managers, because in trying to g 
certain inclusions we would give them examples of what was actually 
happening. 

They would say, “That can’t be possible. That isn’t going on. 
never heard of that.” 

Of course, we were always willing to back up anything we stated 
with affidavits. And that was the end of that. 

After 4 days we came to a conclusion. We all agreed on a simple 
locally administered and inexpensive arbitration plan. This plan 
was then turned over to a subcommittee for putting into what you 
might call the proper language. It a to that committee and i 
August the draft came back to us in legal proper language. Wi 
were then to read this over and sinbethi it to our various units for 
approv: al or disay prov: il. 

In the meantime distributors asked for the chance to reconsider 
the arbitration plan. I have here with me the arbitration plan. Very 
briefly, I would like to show you what it included as topics; not dis- 
cussion, but topics: Clearance, runs, competitive bidding, condition- 
ing of licensing, and one feature upon another; contract, violations, 
outline of the national arbitration committee, the outline, the regional 
tribunals, the national appeals board, and so forth. 

When this original draft, which went to our committee, was re- 
turned to our national committee by the distributors’ attorneys, you 
couldn’t recognize your own child. I would like to call your attention 
to the changes in this copy in red. I want to show you what can hap- 
pen to a nice, sweet document that everybody had agreed upon, in- 
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cluding the distributors’ general sales managers, page after page after 
page, and sometimes you could get back in the book with them and find 
it had complete new pages. 

When we in the exhibition field got this back from the distributors’ 
attorneys, we are amazed; we were disappointed, because in this are 
contained certain things that we don’t like. It also omitted some 
things we wanted. 

I would like to point out to the Senators that to hold this original 
meeting permission had to be gotten from the Department of Justice. 
The distributors explained it to the Department, and of course that 
is the permission they got. After we had agreed and all agreed on 
this arbitration plan we would have to resubmit it back to the Depart- 
ment of Justice for their approval. If they approved it and it went 
through the 3-judge court in New York for their approval, if they 
approved it, that then became the law of the land. 

Therefore, we in exhibition wanted to be absolutely sure that noth- 
ng impossible was going to become the law of the land. We didn’t 
mind. But instead of an inexpensive simple arbitration plan we 
wound up with a complicated plan which I doubt if anybody can 
really understand, because I think I am fairly familiar with all this 
language and it confuses me. 

We wanted in this arbitration plan one clause that would solve a 
lot of the discussion you have heard here about the discriminatory 
confiscatory film rentals. We didn’t want our committee to be set up 
as a sales agency. We didn’t want people to buy any film of us or 
anyone else. We didn’t want to be a tribunal over the bidding and 
tagging. All we wanted was, if anybody had a justifiable complaint 
against discriminatery film rentals he should have some place to go. 
That was left out. 

There are other things in here like road-show engagements and 
so on, those things we didn’t take in because we were not satisfied. 

I am not going to bore you with particular details, but there is suf- 
ficient to show how that document was changed after we had all 
agreed in New York on the rough draft. Your Allied Theater Owners 
turned it down, your Western Theater owners turned it down, and the 
TOA hasn’t said “Yes” or “No,” and that is the way it stands today 

-it is in abeyance, and the 8 months’ work was lost. 

Mr. Noonr. Mr. Chairman, I suggest that we place that document 
in the record, if you have no objection, Mr. Harvey. 

[ would like to ask you 1 or 2 questions. How voluminous is that? 

Mr. Harvey. This contains the two, and the red changes show the 
changes; that is the only thing about this draft. 

Senator Scuorpren. It may be a good idea for him to submit that, 
but it is obvious it is of such a size that I hesitate to incorporate it in 
the transcript of the record. 

Mr. Harvey. Senator, you would want these changes shown, would 
you not? 

Senator ScHorrreL. Yes. 

Mr. Harvey. I am sure we can furnish a copy. Whether it goes 
in the record or not is immaterial. 

Senator ScuorrreL. It may go in the files of the committee. 

(The document referred to is retained in the committee’s files.) 
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Senator Smaruers. Mr. Harvey, is there any plan to get these peo 
ple back together again and to get them to sit down and go over this 
amended document and see where they go from there? 

Mr. H. ARVEY. 2 here was consider ‘able corresponde nce bac k ani 
forth, — | believe Eric Johnston has tried to get them back toge ther 
again, but Allied is, I think at the moment—well, I don’t say Allied, 
for I don’t really know—but they have not been able to agree, the 


other members are willing, but they are adamant, they say that the) 
will not go back into session. 


These conferences have been going on for too many years, and wi 
are all just getting tired. We have gone to New York and Washing 
ton and when we get to this point every time that just stops, becaus 
the distributors don’t want to give - some of the things that ies V 

are doing nor do they want a simple, fair, and equitable arbitratio: 
pl: in run by the industry itself under this plan, which is administered 
nationally by exhibition and distributors, locally administered by 
exhibition and distribution. 

There were any number of conferences on those things, and \ 
are trying to get together, and I am very hopeful that we can. 

Senator Smaruers. Those were the sales representatives of thi 
distributors who agreed to it? 

Mr. Harvey. Basically. Well, I mean on the original draft, the 
basic points we had agreed to, then they handed it up to their legal 
department for proper drafting. 

Mr. Noone. Is that what I understand to be the October draft or 
the August draft ? 

Mr. Harvey. This is 8-21 here with the last draft changes in red. 
This is not the last draft. These are the changes from the August 
draft. 

Mr. Noone. You say that the general sales managers agreed on this 
working committee that arbitrary film rentals should be arbitrated? 

Mr. Harvey. No, I do not. If I am giving that impression, I am 
sorry. They said they would take that under advisement, and some 
of them were perfectly willing to put it in, others said “No.” 

So that is the way it was after the conference. It never did come 
to the place where it got in. 

I would like to also draw your attention to the fact we went so 
far under this plan as to work out a section on conciliation, to settle 
disputes before they even got to arbitration, and in some of our asso- 
ciation work we did a lot of conciliation between the exhibitor and the 
distributor, and we have had very good luck on the distributors, and 
the distributors have been fairly cooperative. 

The only thing is, the exhibitors have come upon this before and 
not only in the current case but with the multitude of duties that the 
average branch manager has he hasn’t got time to eat and sleep, be 
cause he has to go into so many details. 

In conclusion I would like to suggest this to you: I don’t think 
there is anything wrong with this business that we ourselves should 
not and cannot correct. The tax, as you mentioned yesterday, is 
extremely serious, because I happen to know one of the big exhibitors. 
I know hundreds and hundreds of them, and know how they are re 
acting to it. 


‘ 
t 
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One lady told me the other day she had a $340 loss and paid $1,345 
taxes to the Government. I find that in my own case I have a theater 
that earned a million dollars and got $900, paid Uncle Sam $23,000 
in taxes. 

Now, at the present moment we have a law which is ne posed to 
cover our industry. We want that law enforced. We believe if 
is enforced a great many evils and ills in this industry will sudaehis 
cease. We exhibitors don’t want Government control, nor do we 
want to be covered by any Government commission. We do want the 
present laws enforced, and we believe Uncle Sam should be the one 
to see that they are lived up to. 

I feel that the Department of Justice ought to see to it, but they 
do not. 

Senator Smaruers. Did you ever go to the Department of Justice ? 

Mr. Harvey. The local officer in San Francisco. I don’t recall his 
name. He referred me to a man who came in from Washington. 

Senator Smaruers. You mean the United States Attorney’s office? 

Mr. Harvey. In San Francisco; yes. 

Senator SMArueErs. He referred you tosome man from Washington ? 

Mr. Harvey. To some man from Washington who happened to be 
there at the time. His statement was that they were not a police force; 
it was not their job to force anyone to live up to the decree, that the 
only thing you could do was to sue under that law. 

[ would like to see this committee pass a resolution directing the 
Department of Justice to investigate the charges of violation of the 
decree, and if the charges are substantiated, prefer charges in the 
New York Federal court. If the case is reopened, necessary changes 
should be made, as well as the inclusion of a simple, inexpensive 
system of arbitration. 

I assure you gentlemen of the committee if such a request or direc- 

ive is made, the distributors will change their position and the life of 
the exhibitor will be a lot easier. 

Senator Scnorrret. Any questions, gentlemen ? 

Senator Giutuerre. I have a lot of questions on this question of a1 
tration and legislation by consent decree that I think are ve ry perti- 
nent, but not to ask these witnesses 

Senator Scnorrren. Mr. Noone? 

Mr. Noonr. Mr. Chairman, I would like to ask two questions. 

se in your statement, Mr. Harvey, you referred to the fact that 

ou can leg rally | uy all of a years or Is it possible legally to 

buy a year’s product at one time, in spite of the provisions of the 
consent decree? What is the ont for the statement? Wouldnt 
that contradict the provision providing for licensing pic ture by 
picture ? 

Mr. Harvey. No; as I understand it this has been definitely estab- 
lished, and they are doing it. I can’t give you that clause of the decree. 
[ am not an attorney. 

But they can sell a full year’s season product with a 20-percent 
cancellation, and then the rules go even deeper than that. You have 
only so many days to reject the picture after it has been offered, but 
I know that is being done and it is being done today. 

Senator Smaruers. Is that being done by all distributors ? 

Mr. Harvey. No. Any distributor can sell a year’s product to an 
exhibitor if they want to, provided, of course, the exhibitor wants it, 
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unless he wants to buy picture by picture, then he will say, oo 
vant to buy picture by picture,” but there is no compulsion on hi 
Senator Giterre. It doesn’t make any difference whether t 
were parties to this suit or not? 
Mr. Harvey. You mean the distributor? 

Senator Gituerre. Yes. Well, the a and producer. 
Mr. Harvey. That is a fine point you are asking now, because und 
that order the favorite circuit coma diatt. I am not positive. I know 

some of the small independents are doing it. 

Senator SCHOEPPEL. . 0 th er questions ? 

Mr. Noone. That is all, 

(For supplemental abate’ submitted by Mr. Harvey, see ap 
pendixes Nos. 7 and 8. See also appendixes Nos. 49 (a) and 66.) 

Senator ScHorrrent. That is all, sir. 

We will take a 5-minute recess and then we will proceed with Mr. 
Calvi. 

(The hearing was in recess from 3: 50 p. m. to 3:56 p. m.) 

Senator Scnorrret. You may proceed, please. 

Mr. Calvi has been previously sworn. 


hes 


TESTIMONY OF E.S. CALVI, INDEPENDENT THEATER 
OPERATOR, HAWTHORNE, CALIF. 


Mr. Noone. Mr. Calvi, will you state your full name, address, and 
business affiliation. 

Mr. Catvi. E. S. Calvi. I live in Los Angeles. The business ad- 
dress is Plaza Square, Hawthorne. I am an independent theater 
operator. 

I went to Hawthorne in 1933, and up to 1948 I owned three theaters 
in that area. Since 1948 I have closed 2 of them and I am only operat- 
ing 1 now. 

Mr. Noone. How long have you been in the motion picture exhibi- 
tion business ? 

Mr. Catv. Since 1926, back in the State of Vermont, and then I 
came out here in 1929, and I was in the exhibition business here, in 
another area, another part of the city, Highland Park and Es agle 
Rock, and then in 1933 I went to this present location, which is south- 
west, Hawthorne, the town of Hawthorne. 

Mr. Noonz. Do you have some testimony to present to the commit- 
tee on the question of zoning? 

Mr. Catvr. My case is somewhat repetitious and I am not going to 
take up the committee’s time. However, there are two things I would 
like to bring out, and that is what I term discrimination. 

I have reference primarily to Metro-Goldwyn-Mayer. Since this 
decree was handed down practically all of the major companies have 
availed me what they call a 21-day house, but Metro has placed me in 
the 28 days, and since this decree was handed down numerous conven- 
tional and drive-in theaters have been built in my immediate area. 
Although those are new, most of them have been accorded earlier 
availability, or at least equal to my 21, but none of them 28. 

I have had several conferences with Mr. Aspell, the branch manager 
of Metro-Goldwyn-Mayer, pertaining to this discrimination of 
days, but I have never been successful. They just claimed that they 
could not move me up, and that was it. 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 197 


Another point, I was asked at different times to offer bids, and I 
never did make any bids for pictures, because I knew that financially 
I was not in the same league as some of the operators of other theaters 
in my area; possibly they have a better bank roll than I do, so thereby 
I never did bid, because I knew I could not compete. 

We had a couple of theaters that failed, for what reason I don’t 
know, other than assuming that they didn’t make any money. 

However. in Paramount—tlus is going to another case—Paramount 
have asked me to make offers. 

Senator Scrrorrren. Who represented Paramount? 

Mr. Cauyt. Mr. Taylor, Al Taylor, branch manager, although my 
conversations were mostly with the salesmen, Max Factor, and their 
so-called office sales manager, Ralph Carmichael, and they gave us 
form sheets of availability of such and such on it, and on this form 
sheet they had the minimum that they would take, which in many 
cases would have been—well the maximum, the gross and all, along 
with paying part of the expenses for block advertising, space adver- 
tising in the deals. 

Well, to prove to them that I was willing to show my possibilities, 
although they should have known it, because I always played their 
product until it came to the point that they were just pricing me out 
of their product—I played the Greatest Show on Earth, Jumping 
Jack, Sailor Beware, and Son of Paleface. 

In each instance I lost money. 


[I intended at various times to get some sort of an adjustment, show- 
ing to them my expenses and overhead and all, and they just said 
they were not interested in my expenses, and no adjustments were 


forthcoming. 

Thereby, then naturally I stayed away from their product, because 
I was just priced out of it. 

Later, several months—maybe I should probably say several weeks 
instead of months—I received a letter from Mr. Taylor, of which I 
am sure you have a copy that has been submitted to you, stating since 
I had made no offers of some of their recent pictures they were taking 
me off the list. 

So after due consideration I replied to his letter, of which you 
also have a copy there, stating that I did make offers, but unfor- 
tunately my offers were not accepted, thereby I have not played 
Paramount pictures since. 

Senator ScHorrret. How long ago has this been ? 

Mr. Catvi. This is dated about the latter part of last year that I 
played these pictures. I don’t have the exact playing time on those 
4 pictures. I agreed to subscribe to their minimum terms, part of my 
playing time, by this contract. In other words, they said, “Here are 
the shows, you have to play them,” but in each instance that time was 
set by the management and there the assumption was. I was told what 
different people were charging, and I knew that it was true, since 
the percentage picture they participate from the first dollar, and the 
bigger the gross the more money they will receive. 

Naturally they were trying to demand more money. 

Senator Gittetre. These negotiations were with Mr. Taylor? 


Mr. Catvi. These negotiations were primarily with the sales 
manager. 
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Senator Gruierre. You say the sales manager of Paramount? 

Mr. Catvi. Yes. 

Senator Griuetrr. Who was he? 

Mr. Catv. Ralph Carmichael, but my direct communications were 
written to Mr. Taylor and also ‘were directed to Mr. Taylor. 

Senator Saaruers. Did I understand you to say that the price that 
you finally agreed on for this one picture was the minimum price 
which they had suggested ? 

Mr. Catyvr. That is right. It says right there, minimum 35 percent 
or the excess of 50 percent. 

Senator SmatuHers. So the price actually was suggested then by 
them. 

Mr. Catv. That is right, and in many instances, if you wanted to bid 
on them I inquired in off-the-record fashion what do you have to 
bid here. If you have 50 percent why isn’t that enough? 

They said, “No, we want more money,” in other words, a guaranteed 
bid. I never wanted to bid more than that I feared I wouldn’t come 
out on. 

Senator SmatHers. Was it customary when dealing with these 
people for you to write letters back and forth to each other, and then 
pick up the telephone and do your real negotiating over the phone? 

Mr. Canvr. Not necessarily, a customer that was on the list. In 
fact, this letter primarily was during that time that Mr. Taylor said 
since I e id not made any offer on some of their recent pictures that 
were released after—I believe the last picture was Son of Paleface, 
meant that I was no longer interested in their product, and my reply 
was merely to go on record that I was and that I had made offers on 
their product and I was rejected, the product was not awarded to me. 

Senator Smaruers. Do you know of any instance where you picked 
up the phone and talked to them and asked, “Did you tell me I had 
to increase the price?” or “Do you think I ought to increase the price.’ 

Mr. Catrvt. Well yes, but they have always, the salesmen invariably 
told me, in many instances I had made an offer of a price I was ready 
to pay for a flat rental picture, a flat rental instead of a participating 
percentage, and they in turn said, “No, we won’t accept that, we must 
have a percentage.” 

Senator Saatruers. What I am talking about is the price of ad- 
mission now. 

Mr. Catyr. Oh, no. 

Senator Smatuers. Did you ever talk with the salesman about the 
price of admission you should charge? 

Mr. Catvt. No, no. T mean, they have never come to that point. 
I mean, of saying that you have to charge. I just put down the price 
of my regular admission prevailing all the time. 

And another point, too, that I definitely think of, going back to that 
Metro-Goldwyn-Mayer, some of the newer houses that have been 
recently built, I have asked them why they should be availed at 
least 21 days and earlier and why I should have to be held back to the 
98 days. 

Mr. Noone. Are they larger than your theater? 

Mr. Catv. Well, possibly, not a great deal. I have a 900-seat 
house, which is considered a pretty ‘goud-sized house, and T did 
very substantial business at one time. I think by virtue of the fact 
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that I have operated since 1949, that I should be accorded an earlier 
availability, and why shouldn’t I have been accorded the same ava 
ability as the others? 

Senator Giitterre. When you asked them why these new theaters 
were favored over you by giving them more favorable availability, 
what did they tell you? 

Mr. Carvi. They said that was according to their ruling from their 
legal department; ‘that I had to stay there whe sre I was. 

Mr. Noone. Did you ever request an opportunity to be given those 
pictures on a staggered run ¢ 

Mr. Catvi. I believe I suggested that, but, as I said, I can’t compete 
with them financially. I don’t feel I am as lucky as they may be. 

Senator Giutterre. How many new theaters have you had come in 
there in the last year or so? 

Mr. Catv1. In the last year or so, Senator, it has been longer than 
that. 

Senator Gitterre. About when / 

Mr. Cauvi. Well, I believe they started building some since—the 
Paramount decree came around back in 1948, didn’t it ? 

Mr. Noone. There was a series of decrees. 

Senator GitLerre. Were those theaters built subsequent to that ? 

Mr. Carvr. I am quite certain most of them were built after that, 
much after that. 

Senator GitLeTre. How many of those theaters were put into your 
area after 1948? 

Mr. Catvr. Well, now, let me see. I would say at least 4 or 5 con- 
ventional and 2 or 3 drive-ins. 

Senator GritLerre. Do you know where the capital came from to 
build them. Was it local or outside ? 

Mr. Catvi. No; there was some New York people, I believe, that 
came in here, and from what I understand some came from Texas. 

Senator Gitterre. So, so far as you know, the capital then came 
from the outside? 

Mr. Cauvr. Not all of it, not all of it. I was merely speaking of 
the two theaters which have been closed. As I understood, they 
were owned by people coming from Texas. 

Senator Gitterre. Was the ownership diverse, or did the owner- 
ship build one or more theaters outside of those theaters, or were they 
built by diverse owners ¢ 

Mr. Catvt. I believe they were built by diverse owners. 

Senator Gitterre. You don’t know of any connection they might 
have had ? 

Mr. Catyi. No,sir. The only thing I know is hearsay, Senator. 

Senator Giutterre. But you know that several new theaters were 
built in that area? 

Mr. Catvi. This is after the decree; yes, sir, Senator. 

Senator GiLLeTre. Subsequent to the Paramount decree ? 

Mr. Carvi. Well, I believe they came in right after the consent de- 
cree was handed down. 

Senator Gitterre. Have you any explanation why in the territory 
where you were just able to get along, it seemed attractive to them and 


oe capital came in and built a new theater or new theaters in that 
are 
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Mr. Catv. Yes. 
Senator GILLETTE. What made it so attractive to outside? 


Mr. Catvi. Well, possibly on account of the growth in population 
A lot of people came in. 


Senator Giuterre. It was growing? 

Mr. Catvi. Yes. When I went in this territory there were very 
few people there compared to what there are now. 

Senator Gitterre. That seems reasonable then. 

Mr. Catvr. Yes. 

Senator ScHorpre.. Are there any further questions ? 

Senator SMATHERS. No questions. 

Senator ScHoEpret. Mr. Noone, any questions? 

Mr. Noone. No, sir. 

Senator ScHoerre.. Thank you very much, sir. 

(See also appendix No. 32.) 

Mr. Wolff, you were sworn, were you not, this morning? 
be seated. 


Counsel, proceed and ask the questions. 


r 
You may 


TESTIMONY OF MARCO WOLFF, VICE PRESIDENT, FANCHON AND 


MARCO, INC., AND PRESIDENT, SOUTH SIDE THEATERS, INC 
LOS ANGELES, CALIF. 


Mr. Noone. Mr. Wolff, what is your full name and address and bus- 
iness affiliation, for the record ? 

Mr. Wotrr. Marco Wolff. 

Mr. Noonr. What is your business address? 

Mr. Wotrr. 6838 Hollywood Boulevard. 

Mr. Noone. And your business affiliation ? 

Mr. Worrr. Iam the vice president of Fanchon & Marco, Inc., which 
operates a first-run theater in Los Angeles, the Paramount in Holly- 
wood, and a second-run theater, the Baldwin, mentioned previously. 
I am president of South Side Theaters, Inc., which operates seven 
neighborhood theaters in Los Angeles and environs. 

Mr. Noone. You are the operator of those theaters ? 

Mr. Wo.rr. Yes. 

Mr. Noone. Are you also the owner of those theaters ? 

Mr. Worrr. It is a company. 

Mr. Noone. Are you testifying as an independent? 

Mr. Wo.rr. Yes. 

Mr. Noone. Isn’t Fanchon & Marco one of the major circuits? 

Mr. Wo xrr. No. 

Mr. Noonr. Would you explain that for the commmitte, that affilia- 
tion ? 

Mr. Wotrr. Well, the name might be known to you as of national 
reputation, because my sister, ’anchon, and I started in the business in 
about 1912 as performers and then later as producers of stage shows. 

We served the majority of the principal motion picture theaters 
throughout the United States with the Fanchon & Marco stage shows. 
We were in shows here in Los Angeles, and then we were on the New 
York stage. We operated the Roxy Theater for a period of time in 
New York City, an our shows play ed in each of the principal theaters 


belonging to the motion-picture circuits. That may have given you 
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the aroma of national organization, but we are not national at the 
moment. 

Mr. Noone. Does Fanchon & Marco own theaters elsewhere than in 
Los Angeles ¢ 

Mr. Wotrr. Yes, we have some theaters in St. Louis, Mo. 

Mr. Noone. How many theaters do you have there 4 

Mr. Wotrr. About 30. 

Mr. Noone. I understand that you wish to offer testimony respecting 
zoning and bid ling and your experience in those matters 

Mr. Worrr. Yes, sir. I might say that I was ple: asantly surprised 
by the testimony by the exhibitor who is the head of these State asso- 
clations, espec ially the Northwest, in his statement, which coincides 
with my understanding of the law problem. I confess that I am not 

lawyer, but the Government, through the Department of Justice, 
won the biggest victory that I believe has ever been accorded the 
Department in antitrust litigation. And then proceeded, through a 
series of consent decrees, to emasculate the victory. They won a war, 
but not the peace. 

I think we have exactly their problem in our international affairs. 
We certainly did win the last war, but we are having some difficulty in 
cashing in on it. 

I believe that the Department did, as the previous speaker spoke, 
win a victory over folks whom the Supreme Court stated had a pro- 
clivity for unlawful conduct and then left the problems the way they 
were, because at the present time through those decrees the main pur- 
poses of the suit, which the Supreme Court directed should be worked 
out by the statutory court, were never fulfilled, and large combinations 
of heavily concentrated ownerships still exist. 

I think that is the answer to the question propounded by you gen- 
tlemen throughout these hearings; why would distributors want to 
close theaters. 

And I think the only answer is that in a monopoly the voracious 
appetite lives upon the victim. 

Senator Smariers. Mr. Wolff, can we get more specific? What do 
you have reference to’ Are you saying that the distributors or the 
producers still today own some of the theaters—the producers and 
exhibitors are all one and the same. Is that what you are saying / 

Mr. Wotrr. Technically no, but the same people who ran and own 
the theaters previously still run the theaters. It is a very close affilia 
tion and through dominant concentrated power. 

Senator Smatners. Say that over again. I didn’t follow you. 

Mr. Wotrr. The same individuals who ran the theaters before the 
so-called technical divorcement, still run the theaters. 

For example, the Twentieth Century-Fox film corporation, which 
together with its subsidiar y Fox West Coast Theaters, is the dominant 
exhibitor faction in this territory. Both were named and found 
guilty in the Department of Justice suits in the United States versus 
Paramount case. 

The men who operate those theaters still operate them. They still 
follow the same pattern that they were able to develope during those 
st 5 roe periods, where throughout all the favorite areas in this 

irea here they had the predominately favorable runs. 

You have heard t testimony here from these independent exhibi- 
tors, and I am one of them, and I can likewise eonsphain about the 9 
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theaters, for instance, locally, 7 of them have had very serious losse 
in the last year and the year before. ‘Two of them made a small profit 
whereas the dominant theaters could still show a substantial profit 1 
the millions because they still have the same preferred runs that wer 
developed during the period of the monopoly and before the technica 
divorcement. That condition still exists. 

Senator ScuorpreL. That is how they are in a favored position, bi 
cause they get those preferred runs / 

Mr. Wourr. They get them ahead of us; yes. 

Senator ScnorrreL. Because they occupy positions in the industry, 
with reference to location of theaters, that command that sort of 
handling. Is that a fair statement of it or not ¢ 

Mr. Woxrrr. That is truthful, but I would like to add this: They 
don’t have to have a favored location in order to get the favored 
run. Without any difficulty whatsoever Fox West Coast Theaters 
can take an ordinary neighborhood theater of a small capacity and 
make a first-run theater out of it. 

Senator Scuorpret. Now wait a minute. 

Mr. Wotrr. They have done it. 

Senator ScHorrreL. Now, you are putting your finger on something 
that could be discriminatory. 

Mr. Wotrr. Yes, sir. 

Senator ScHrorret. Probably is, but from what you know about 
the industry, how do they do that ? 

Mr. Wotrr. Well, it is the monopoly power and the former asso 
ciation which still, apparently, prevails, with the guilty conspirators 
that the department was able to convict of conspiratory on every count. 

Senator Scneorret. But someone, either by the consent decree or 
by a course of conduct, must make that determination. Now, who 
makes that determination ? 

Mr. Woxrrr. Well, conspirators are never out in the open. Con 
spiracies are never conducted in the open, but they still have those 
runs. For instance, the 600- or 700-seat Regina Theater was men- 
tioned here previously today. That was a neighborhood theater and 
was once a 15-cent theater when an independent had it, but they were 
able to take a picture like Paramount’s “Here Comes the Sun”—is 
that the name of it / 

Mr. Mircuen.. “Place in the Sun.” 

Mr. Wotrr. And make that an advanced-price showing and they 
have been able to take top prerelease showings—that is ahead of first- 
run Los Angeles, ahead of first-run Hollywood—and play a picture 
there at advanced prices. 

The Baldwin Theater that we built about 3 years ago in the ex 
pectation of the Government’s suit making a film available to us on 
the merits of the theater and its grossing possibilities, has not been 
able to get either first, second run, or third run pictures in the area. 

Senator ScHropreL. Have you requested it? 

Mr. Wotrr. Oh, yes. 

Senator Scnorrre,. And from whom and at what time? 

Mr. Wo rrr. From all companies and after the theater was opened. 

Senator ScHorrreL. Do you have those requests in writing in such 
a way that it can be documented? 

Mr. Woxtrr. Yes, I can get them. 

Senator ScuorrreL. Could you furnish that to the committee? 
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Mr. Wotrr. I could, but I haven’t them here. 

Senator Smaruers. Mr. Wolff, I am a little unclear yet about the 
Regina Theater. You said it used to be a 15-cent house and all that 
cort of thing. Now, what happened to it to make this change’ Who 
bought it ? 

Mr. Wotrr. Fox West Coast Theaters. 

Senator Smstruers. Fox West Coast Theaters / 

Mr. Wotrr. That is one of the defendants in the Government suit 
and it was found guilty of the violations of which all of the film 
companies were found guilty. 

Senator Smaruers. Well, as I understand it, and I am seeking an 
education again, as I stated earlier. I haven’t read any of the consent 
decrees and mrch of it I am not familiar with, but as [ understand it, 
what the Government did, or what the consent decree amounted to, 
was a separation of the producing of films and the distribution of films 
from the exhibitor. Is that correct? 

Mr. Wotrr. Yes; and that was a technical divorcement. 

Senator Smatuers. I didn’t understand that there was any break- 
ng up of the exhibitors as such. In other words, if you yourself, 
for example, have 30 theaters they didn’t say that a man who is solely 
an exhibitor, that he has to break up to just 15. As I understand, 
what they did was to separate the producers and the distributors from 
the exhibitors. Now, is that your understanding of it? 

Mr. Woutrr. No. The Supreme Court mandate, I believe, stated 
that the big combination of theaters had to be returned to their various 
original owners where they had been taken away through the power 
of monopoly. 

Now, I did hear the aside that Mr. Mitchell made to you about the 
Baldwin Theater and that has not been finally determined. 

Mr. Noone. Just for the record, has this question of discrimination 
in the Baldwin Theater been a subject in a court case ? 

Mr. Wotrr. Yes, it has. It is not finally determined. 

Senator Smaruers. Well, to get back to the Regina Theater again. 
You say since Fox West Coast Co., or whatever it is called, since they 
bought it, they have received favorable consideration in the placing of 
pictures there which you allege is discriminatory, is that right? 

Mr. Wotrr. That is right. And they have been able to do that in 
any theater in any location in Los Angeles they have chosen. 

Senator Saaruers. Now, are you able to show anv connection be- 
tween the distributors and the exhibitor, the Fox West Coast Co. ? 

Mr. Woutrr. They were in the conspiracy together and were named 
and convicted in the Government suit and those conditions are car- 
ried over into the present. 

Senator Smaruers. In other words, you are just saying that—you 
make the assertion—is there any profit made by the distributing part 
of the Fox West Coast and the exhibiting part? Are they together 
financially, or is it just a friendship matter ? 

Mr. Wourr. There may still be some mutual ownership among the 
stockholders. 

Senator Smaruers. Do you have any proof of that? Do you know 
of any? 

Mr. Wotrr. No. 


Senator Smaruers. Mutual ownership. 


3617—53———_14 
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Mr. Wotrr. The ownership is the same. For instance—I think 
was previously mentioned, that Spyros Skouras is president of Twe 
tieth Century-Fox and Charles Skouras is president of Nations 
Theaters who owns Fox West Coast Theaters and George Skour: 
is the president of United Artists Theaters Corp., and Joseph Schen!| 
was the chairman, until a few weeks ago when he resigned, of Twe1 
tieth Century-Fox Film Corp. He is the chief owner and chairma 
of the board of United Artist Theater Corp. and his brother Nicho! 
Schenk, is president of Metro-Goldwyn-Mayer studio. There are 
couple of other families, the Balabans—Barne *y Balaban is president 
of Paramount Pictures and his brother John Balaban is one of the 
heads of the Balagan and Katz group of theaters in Chicago, which 
constitute a very substantial portion of the newly so-called divorced 
United Paramount Circuit. 

I - not objecting to the fact that they are families, but the owner- 
ship I am objecting to because I have a couple of brothers, too, who 
are in business with me, but the idea of there being a complete divorce 
ment in effect is not true because those preferred playing time situa- 
tions still exist. 

Senator Smaruers. What you are saying is that there is not real 
competition, for example, in the letting of maybe these important 
pictures? They don’t open it up to, m: aybe, the Baldwin and Regina 
Theaters and the others. What you are say ing is they just say, “We 
are going to let this particular house have it.” 

Mr. Wotrr. They won’t even allow us to bid in certain theaters 
For instance, there is an area division which you heard about here 
today that was made by Paramount. They divided the Greater Los 
Angeles area into seven areas and then they sent letters to various 
exhibitors in those areas, asking for bids for the first-run day and 
date in the seven first-run houses for Paramount Pictures individually, 
but they tell us which houses cannot bid. Baldwin cannot bid for 
first run, it can’t bid for the second or it can’t bid for the third. They 
have refused to accept bids. 

Senator Smaruers. This picture we talked about a minute ago, 
Place in the Sun, do you know whether or not that picture was eve! 
put out on bid to anybody besides the Regina Theater ? 

Mr. Wotrr. That was offered to us at a time when we had reduced 
our admission price in Paramount-Hollywood, in an attempt to get 
more customers into the theater and we had great difficulty getting 
any pictures. We were forced to raise our admission prices. 

Senator Smarners. At the time it was run at the Regina, you h: 
an opportunity to bid on it prior to that / 

Mr. Wotrr. I don’t think so. On the prerelease run; no, sir. 

Senator Smaruers. Do you know anybody who did? 

Mr. Wo xrr. I don’t; no, sir. I thought since it was mentioned 
several times that you might be interested in the bid letter that Para- 
inount sends out which contains the requirement for a $10,000 guar 
anty on an area 1 theater and a $7,500 guaranty on an area 2 theater. 

Senator Smaruers. As I say, I am a little vague and obtuse aboui 
this in my mind and you can help me if you will try to follow m 
questions. 


Mr. WotrFr. Yes, sil 
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Senator Smatruers. You start off and you make the assertion that 
there is apparently some favorable consideration given to some houses 
and not to others. Now, it would appear if we could show, or if you 
can show, that these houses got those pictures without competitive 
bidding then you would make your case, wouldn’t you ? 

Mr. Wo.rr. That is right. 

Senator Smatruers. And if on on the other hand the other side could 
show that it was given only after competitive bidding, then your 
assertion would fall; is that not correct ¢ 

Mr. Wotrr. That is right. 

Senator Smaruers. All right. Now, let us take some of these pic- 
tures and find out if they were put out publicly—was an opportunity 
given to various houses to bid on them first, or was it just given to one 
house and nobody else was permitted to bid ? 

Mr. Wotrr. I can name some pictures that were given to one house. 
The particular one you asked about I was not sure of, but [ am sure 
of others. 

Senator SMatuers. Name a couple. 

Mr. Wotrr. African Queen, an Academy Award winner of 1951, 
was never offered to us. It was one of the best pictures of 1951. It 
went into the Fox-Wilshire Theater. That is one of the Fox west 
coast houses. It went in there for a long run. It was called a pre- 
release run at advanced prices. 

Senator Smaruers. It wasn’t offered to you 
anybody else 1 + that particular area? 

Mr. Woxerr. I don’t know because they wouldn’t have offered it to 
me if they offered it to anyone else. 

Senator SmatrHers. Who was the distributor of that ? 

Mr. Worrr. United Artists. 

Senator Smaruers. Did you talk to them about whether or not you 
were going to have an opportunity y to bid on that ? 

Mr. Wourr. The first time I heard of its availability was after it 
was booked and then I questioned why we were not offered the picture. 

Senator Smaruers. What answer did you get? 

Mr. Wotrr. They said New York made a deal. 

Senator Smaruers. They said New York made a deal? 

Mr. Wotrr. Yes. 

Senator SmarHers. What did you think they meant by that? 

Mr. Wotrr. New York made a deal for the Fox-Wilshire in New 
York with the New York representative of the buying chain. Another 
picture was—— 

Senator SmArners. Don’t you understand that they are supposed 
to be bidding on these pictures ? I thought that was the very basis of 
this consent decree. 

Mr. Wo.urr. It is not observed. I was asked to talk on bidding and 
the bidding is phony. In some cases there is a legitimate—there is a 
legitimate bid given out, but in other cases there is not. 
all are allowed to bid and in some cases they are not. 

Senator Smarnuers. Beside the African Queen, can you 
others ? 

Mr. Wotrr. Call Me Madam, the best picture that Twentieth Cen- 


tury-Fox has made in a long time just recently with Ethel Merman 
as the star. 


, but was it offered to 


In Some Cases 


hame any 
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Senator ScHorrPeL. What theater played Call Me Madam 4 

Mr. Wourr. Fox Ritz Theater, a neighborhood theater, to which 
they gave an advanced-price showing and again was called a pre- 
release. 

Senator ScHorrrer. Do you know, of your own knowledge, whether 
bids were offered on that picture 4 

Mr. Wotrr. The first 1 heard of the picture’s availability was that 
it was booked at the Ritz for a prerelease showing. Usually Fox sends 
us a bid. 

Senator Smaruers. Let me straighten out something here. Appa: 
ently this is the disadvantage of having so many other things to do 
other than worry about this particular problem, coming into it late 
and unadvised. 

I understand, according to Mr. Noone here, counsel for the commit 
tee, that actually the decision did not require bidding. 

Mr. Wo rrr. That is right. 

Senator Smaruers. In other words, they would have the authority 
to go ahead and give it to somebody if they decided they wanted to 
do that. 

Mr. Noone. That is right. 

Mr. Wourr. Then I wonder w hy they are allowed to invent so many 
bidding situations which caused us to pay over 100 percent of the gross 
for a picture. 

Mr. Noone. Doesn’t the bidding situation arise because you or sone 
other exhibitor doesn’t want to run the particular picture on a first 
run in a competing situation ? 

Mr. Wotrr. If that were the only occasion then it coudn’t be ob 
jected to, but I think it was brought out « number of times yesterday 
and today wherein exhibitors have requested bidding, and the film 
company still instituted it, and I can give you specific instances, if you 
want repetitious testimony on it. I can give you theaters and pictures. 

Mr. Noone. To spell out the situation which you cited where pic- 
tures were played in theaters and you were not given an opportunity 
to run the same picture, did you request such an opportunity 

Mr. Wo rr. Oh, yes; but in these 2 instances we didn’t even know 
the availability date of these 2 very fine pictures, and Moulin Rouge 
isa third one of the best pictures of the year on which we were given no 
opportunity. We inquired from the company whether we could still 
be given an opportunity to buy it, and we were told “No,” that a deal 
had been made for one of the Fox theaters to play it. 

You see, that pattern still follows through—the large concentration 
of the big companies who were guilty of these monopolistic violations 
still control the best availabilities. 

Senator Smaruers. Do you know of any rule or requirement which 
would make the distributors put out a list of pictures that are going 
to be available, so that the various exhibitors would have an oppor- 
tunity to request the chance to bid on them? Do you know of anything 
like that—any rules or regulations? 

Mr. Wo trr. No, except ‘that the film companies do make such rules 
on pictures they want us to bid on. 

Senator SMaTHERS. But on those that they apparently don’t want 
any bid on, they don’t even let exhibitors know abont it. Is that what 
you are saying ? 
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Mr. Wotrr. No. They all seem to fall into the laps of the big com- 
binations. That is always true in a majority of the cases, with only 
a few conspicuous exceptions. They still fall into the hands of the 
same company who was a defendant in the United States v. Paramount 
sult. 

Senator Smatruers. So what you are saying, then, is that before the 
suit the producers and the distributors and the exhibitors had all joint 
ownership and naturally the theater which was owned by the producer 
would get the best pictures. Now you are saying, despite the consent 
decree and despite the Supreme Court decision, that they are still get- 
ting, even though they have been required to separate the owne rship 
of the exhibiting house from the producing house, they are still getting 
preferred treatment. 

Mr. Woirr. That is right, sir, in the majority of instances. 

Senator Smatuers. Well, it looks to me unless some rules and regu- 
lations are drawn up to make them come out and put all these films 
out—to give notice of them to the various exhibitors, that they will | 
available on such and such a day, that that could always go on and n 

a violation of the law. 

"Me Worrr. But they used what they say the consent decrees portend 
to institute bidding between theaters that are not in competition. 

Senator Smaruers. Obviously what they are doing is a violation 
of the spirit of the law, even though it may not be a violation of the 
law technically. 

Senator Gitterre. Your contention is that they are finding means 
of avoiding the clear implication of the consent decree? 

Mr. Wotrr. Yes. 

Senator GiittetTe. By using these various subterfuges and methods. 

Mr. Wo rr. I am not sure that they have violated the consent de- 
cree itself, but I think that they are violating—they are making the 
came violations as they did before the successful suit which I think 
was something that happened to it after the victory 

Senator Gitterre. Well, of course, it is held in abeyance. I was 
just looking at a synopsis here. The Supreme Court upon appeal 
concurred with the lower court’s s opinion on the following points: 

They agreed there was an existence of a conspiracy in violation of 
the antitrust laws. That was agreed to. 

And coming in with the consent decree, the parties to the suit ad- 
mitted that. 

Second, clearances and runs were legal, if reasonable as to area and 
duration, and adherence to fixed zones and clearance schedules were 
illegal restraint of trade; pooling agreements and joint ownership 
were illegal restraints. Formula deals and master agreements were 

illegal. They prevented independent theaters from having an oppor- 
tunity to bid for pictures and the pooling and purchasing power was a 
misuse of monopoly power. 

Now, this consent decree was an agreement of the parties before 
the court that there had been monopolistic practices. 

Mr. Worrr. Yes. 

Senator GrizeTrp. But there was an an agreement that in the fu- 
ture they would follow a certain line of conduct. The parties con- 
sented to that when they came in and filed a consent decree. They 
‘onsented that they had been in error, had been indulging in mo- 
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nopolistic practices, but in the future, following the findings of { 
court, they would abide by those general rules laid down by the cou 

Mr. Wotrr. Yes, sir. 

Senator Gitterre. That is the effect of the decree. 

Mr. Wotrr. Yes, sir. 

Senator Gitterre. Well now, your contention is that in spite « 
that situation they have avoided the effect of the divorcement action 
taken up to that point? 

Mr. Woxrr. Yes, and I think that is the reason and that is th 
only answer that can be given to that conundrum of why would 
the film companies put the small exhibitor out of business, and the 
answer to that is because that is the nature of a monopoly. 

Senator Giriterre. And it is your contention further that by th 
adoption of these polices that they have avoided the clear shah of 
the court ? 

Mr. Wo rr. I believe so. 

Senator Gitterre. To put an end to monopolistic practices? 

Mr. Wo rr. Yes. 

Senator Gitterre. And that they are continuing to do so under 
these various policies and subterfuges. That is your contention ? 

Mr. Wotrr. Yes. They are doing it in regard to prices. I think 
it was brought out in previous testimony that unless a certain price 
is charged for a particular picture you won't get the picture. One 
called it “through the grapevine.” It was found out—I have found 
it in more spec ‘ifie instances, even more clearly required, 

Senator Smaruers. Give us one illustration of that. 

Mr. Wo rr. I started to speak of the time the Paramount Theater 
in Hollywood—we thought we would try to get more customers by 
reducing the prices. We » found it very difficult to get any pictures of 
the qu: slit y that could be run profitably at the time. 

When Samson and Delilah came along—a very fine picture pro- 
duced by Paramount—we were informed through the western sales 
manager and the Los Angeles exchange manager of the price that 
was heing charged for that picture in Phoenix, Ariz. 

We had submitted a bid earlier without a price for the picture and 
the bid was turned down. But we were informed that, although they 
could not set a price for us, that if we would charge the same prices 
that were being charged in Phoenix we could get the picture. 

Senator Scnorrret. Who told you that? 

Mr. Wotrr. Al Taylor or Al Smith, or both of them. At the meet- 
ing I had with them in our office—— 

Senator Smatimers. You had a meeting with those two gentlemen 
and one or the other told you that ? 

Mr. Wotrr. That is right. 

Senator Smaruers. That you could get it—— 

Mr. Wotrr. He said, “I can’t tell you.” I don’t know whether it 
was Smith or Taylor who told me that. He said, “If you will charge 
the same price that is being charged in Phoenix, I think you will 
get the picture.” 

We raised the price and submitted the bid and got the picture. 

Another illustration is a specific one: a neighborhood theater. We 
have a fine, new neighborhood theater that wasn’t doing enough busi- 
ness and we thought—the name of the theater is Southside—and the 
price was dropped from 75 cents to 60 cents. 
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Buck Stoner, the western sales manager for Twentieth Century- 
Fox, and the then Los Angeles exchange manager, whose name I don’t 
recall at this moment—he isn’t there now—both told me personally 
they would have to change the method of selling to us. 

The picture was Half Angel with Loretta Young. And at the time 
we had first made the price change. 

The following picture was On the Riviera with Danny Kaye. 

They told us they would require a higher sales price, purchase price, 
for those pictures, because we reduced the admission price, or, they 
put it this way, “You have changed your policy.” 

I said, “The policy is identically the same. We have changed the 
admission prices. You _ not interested in the admission prices.” 

Buck Stoner said—well, first, the local exchange manager, who has 
been retired, said, “It come ; from higher up, and I am jus t told to tell 
you that your policy is changed, and although the only thing changed 
is the admissi on pric e, we have to charge you more for the picture 

Buck Stoner later confirmed that over the phone. He said “What is 
the use in kidding about it? We don’t want you to charge that low an 
admission price.” So we didn’t play the picture. We didn’t play 
Half Angel. Later they came to us and offered us On the Riviera 
on the customary top terms we had previously paid for Danny Kaye 
pictures. The pressure has been to force you to raise your admission 
price, forcing you to keep your admission price high. It was referred 
to several times, about the theater having reduced its admission price 
to 50 cents—the Baldwin Theater. That is the finest theater, largest 
theater built in Los Angeles in 20 years. 

Smaller theaters around us, smaller capacity, less favorable parking 
conditions, less favorable location, ran ahead of us or, at worst, ran 
with us. 

Senator Gittetre. What do you mean by “ran ahead” of you? 

Mr. Wotrr. I mean they got the pictures before we did. The only 
chance we had, with this new theater constructed under high- priced 
building conditions, was to try to get mass business. It wasn’t to put 
anybody out of business. We haven’t in our own vicinity. We have 
invested in our business and I don’t mean to say it is a hugely profitable 
theater, but even if you can break even nowadays you are doing good. 

Iam glancing through these. I don’t want to say things that are 
too repetitious. 

Conversely to the testimony of Milton Arthur, who wanted to buy 
pictures as he had previously done in Long Beach, in order to com- 
pete against big competitors and continue a policy that had been in 
effect. for many years, to buy a picture to play in several theaters at. 
the same time. Paramount is doing that at the present time with seven 
pictures. Warner Bros. plays in 3 usually, and Fox in 4 theaters 
in Los Angeles, and have at times played in 40 theaters, first run Los 
Angeles, as they had chosen before. 

Fox West Coast can do anything, as I said before, in regard to con- 
verting theaters to a first-run policy or in as many theaters as they 
have chosen. 

I made a bid for High Noon, one of the Academy Award win- 
ners of last year for Paramount Hollywood, and asked if I could bid 
for the Baldwin and the Manchester Theaters, which have been play- 


ing first run Los Angeles—not in our theaters but in the Fox West 
Coast theaters. 
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I was told by Mr. Velde, the western exchange head of Unit 
Artists, whose main office is in New York, and who visited me in m 
office, that he could only bid for it in the Paramount Theater, Holly 
wood. 

I made what I considered to be a substantial bid and a few days lat; 
was advised by them the picture had been sold to play day and date in 4 
Fox West Coast theaters. See, where they choose to do so they alloy 
the combined bidding power of the defendant company, Fox We: 
Coast Theaters, to pla ay—defendant in the Government suit—to play 
day and date in 4 theaters, which has frozen me out to buy in 1 theate: 

But with an independent in Long Beach they woul in’t permit tha 
They could only buy the picture for 1 theater here, which was a spt 
cific. The Fox, the Chinese, Los Angeles, and Loyola, and the Uptow 
all owned by Fox. Loyola is near our Baldwin Theater, and 
Uptown is in the neighborhood that is not comparable to our Mai 
chester. 

Mr. Noone. Did you know that they were asking for the same run / 

Mr. Wourr. I only know from the results they got cia picture in tl 
t houses simultaneously, where I could only bid in 1. Naturally, I 
couldn’t be successful in bidding in 1 house against a 

Mr. Noonr. And did you request clearance / 

Mr. Wotrr. No; I never requested clearance in any of our situations, 
over anyone. Occasionally you write in on the letter “Clearance.” | 
just say, “The usual.” I left it up to them. 

Where they have forced us into bidding in some of our neighborhood 
situations, remotely distant theaters, like the Paradise Theater in 
Westchester, which has been asked to bid and we have been asked to 
bid against them in our Southside Theater, about 9 miles away, across 
Inglewood to the other side of the area. 

He didn’t ask for bidding. He told me, and I didn’t ask for bidding, 
but several of the films requested that we must bid. 

Senator Scnorerret. Ordinarily, would that situation you have just 
testified to be competitive or considered competitive 

Mr. Wotrr. They are not-competitive; no, sir. 

Senator Scuorrre.. Quite on the contrary ? 

Mr. Wotrr. They can play date or day. 

Another situation, the Fox Fifth Avenue Theater is a theater which 
we built and could not get any film for at all, sooner than 60 days after 
the first run. All film companies refused to give it to us. 

Played “Niagara” a good picture from Twentieth Century-Fox, 
recently first run day and date, Los Angeles, together with three other 
Fox theaters. But when we had the theater we couldn’t get pictures 
within 60 days after first run. And our Manchester-—— 

Senator Grtterre. Where is that theater? 

Mr. Worrr. Manchester ? 

Senator Gitterre. Fox Fifth Avenue. You don’t mean New York? 

Mr. Woxrr. No, here in Los Angeles. Down the street a couple of 
miles, on the same street, Manchester, we have the Manchester, which 
we also built, which has 50 percent more capacity than the Fifth Ave- 
nue, which represents a present-day replacement value of about $750.- 
000 as compared to the original cost of the Fifth Avenue, that I think 
we spent $120,000 on. 
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Today supposing the costs were doubled, $240,000. Fox has told 
us they would not let us bid for that picture in the Manchester, but 
they sold it to the Fifth Avenue first run. 

Senator Smarners. What do you think is the remedy to this 
situation ¢ 

Mr. Wotrr. Enforcement of the antitrust laws. 

Senator Smaruers. In what particular? You say the antitrust laws. 

Mr. Wo rr. I think they should break up the large combines which 
the Supreme Court, I think stated—— | 

Senator Smatuers. | don’t know of any provisions of the antitrust 
laws which would make it illegal for people who might be in the same 
family or particularly friendly, and from which they are not getting 
any profit, to sort of play ball, which is obviously what might be hap 
pening in this case. 

Do you know of any provision ¢ 

Mr. Wotrr. No; I don’t. I am not very legal minded. 

Senator Smatirers. Unless you think you could establish, or any- 
body could establish, there is a joint ownership between the producers 
here and the exhibitors, the Fox West Coast exhibitors. 

Mr. Worrr. I don’t believe I would know how to establish that. 
I only know that the same practices are continuing. I was told, I 
can’t remember the proper legal language, what the effects of the 
conspiracy would be if continued. Iam sorry I can’t state it properly. 
Maybe those of you who are lawyers could. Then it is prima facie 
evidence, isn’t it, that the conspiracy continued ? 

I don’t know how to state it, but it was told to us. 

Senator Giutetre. This is near enough. 

Senator Smarnuers. As a matter of fact, obviously, what you are 
saying is there is no competition. You have first-run houses, as I take 
it. You yourself are a big exhibitor and you have first-run houses. 
What you are saying is that you don’t have the opportunity to bid on 
first-run pictures. 

Mr. Wotrr. Not all of them. 

Senator SmatTHers. Not all of them, just every now and then? 

Mr. Wo rrr. Yes, sir. 

Senator SmarHers. You have an opportunity to do so? 

Mr. Wotrr. Yes. We don’t have an opportunity to bid the 7-day 
picture, 7 days after Los Angeles. There are certain situations where 
our competitors do, and we don’t have the opportunity to bid on the 
14-day availability, where our near competitors do, in some cases. 

Senator SMaruHers. What you are saying is there is no competition 
so far as you are concerned. 

Mr. Wotrr. No; it goes to the big competitor, without our having 
a chance to compete with him. 

Senator Smarners. You are pretty big. 

Mr. Wotrr. We have to follow him. 

Senator SMarners. You are pretty big. Don’t you have 30 theaters 
in St. Louis and 6 or 7 out here? 

Mr. Wotrr. That has no buying power in Los Angeles. 

Senator SmatHers. You have to get bigger than that? 

Mr. Wotrr. Compared to the giant—the octopus, some of the 
more irreverent among us call it, represents several hundred million 
dollars investment compared to ours. 
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Incidentally, the question was asked the first day who set up t 
zonings and clearances, in the first place. My recollection is t! 
back in the early twenties and late twenties were ‘those zones origi 
divided by Fox West Coast, and then known as West Coast Theate 
together with fellow conspirators, as the Government later proy 
them to be, and that in every zone where they operated, there wi 
1 or 2 zones, end the Fox Theaters always had the first run in tl 
area. 

Whether it was a neighborhood or a ein run, they could take a 
did take a neighborhood theater like the Uptown, we will say, wi 
is on the corner of Olympic and Western pete ie, or the Loyola, w! 
is way out at Manchester and Sepulveda, and make it first run Los 
Angeles to run day and date downtown and Hollywood, and nobod 
else couldedo that. f 

Senator ScHorrret. Apparently that is the same pattern that 
continuing now. even since the consent decree. 

Mr. Wo rr. Yes, sit 

Senator ScHorrret. What trouble are you having in St. Louis along 
that line, if any? 

Mr. Wo rr. I think St. Louis has proved to be the most free area 
of antitrust suits of any big city in the United States. 

To my knowledge only one was filed. The film companies settled 
it. As an independent exhibitor, we were named with them. We 
were called the octopus, but we defended the suit and we were ac- 
quitted, and no other suit has been filed either before or since. 

In St. Louis there are opposition theaters in every area in which we 
operate. We have the majority of the first-run theaters—all of them 
except 1 or 2 which belong to Loew’s, Inc. They play their ow 
product and United Artists and Columbia Pictures. 

And our opposition neighborhood theaters, where they clear off 
our first-run theaters, if we hold a picture over for a long time : 
they don’t have a picture coming off the first-run to serve their 
theaters, my partner in St. Louis offers whatever pictures are avail 
ible from all of the compamieg for them to choose from and we never 
even though we should have the vik eed prevent our oppositio 
theaters from taking a choice of pictures that are available and th 
is why there are no lawsuits in St. Louis. 

Senator Scuorrren. I take it in St. Louis you have a dominant 
positiol ¢ 
r. Wourr. I don’t know if you would call it dominant. I would 

are the most successful operators in St. Louis. There ar 
han 30 opposition theaters—I mean, matching each one of our 
They all have film. 

Senator Scnoreprent. Now, do you have any difficulty in St. Louis 
with the Fox people ? 

_ Mr. Wotrr. I can’t answer that properly because I don’t operate 
in St. Louis. Iam merely a stockholder. 

Senator Smaruers. Do the Fox people own any theaters out there 
that you know of ? 

Mr. Wourr. No—well, that was an interesting development. The 
film companies tried to put us out of business in St. Louis back in 1933 
by depriving us of film. 
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We had, at that time, 3 first-run theaters and that is all, and there 
were 3 other theaters which the film companies had abandoned and 
turned back to the bondholders. 

Those buildings were in bankruptcy and the bondholders came to 
us and asked us to operate them, and asked us to make a bid in court 
for taking them out of bankruptcy, and we did so. We made a bid 
and there were other bids but the court awarded those 3 theaters to us, 
so we then had 6 theaters. Then one of the film companies made a 
public statement that they were going to teach the bondholders 
lesson; that they were going to take away all of the films from Fran 
chon and Marco, who were operating those 6 theaters that I am speak- 

ng of. 

The 3 theaters had been awarded to us by the court, and we had been 
asked to do so by the bondholders who were not getting any rent. 
They wanted to arrange a deal whereby those 3 theaters would go 
back to the bankruptcy court and then they would then write their 
own terms with the bondholders. 

This became a matter of common knowledge throughout the in- 
dustry. They proce eded to take the picture S away from us and for 
a long period of time we had to operate those six first-run theaters 
with the very last choice of produc t—foreion pictures and expensive 
stage shows. 

The Department of Justice heard about it and in investigating it 
decided there was a condition that should be avoided and they insti- 
tuted a suit against the film companies, which ran along for the usual 
several years and eventually the film companies acce pted a consent 
decree agreeing to stay out of the town for 10 years and to give us a 10- 
year franchise for their product and turned over those theaters, which 
I now - ited to you as being 30, for us to operate. We had to assume 
their obligations. 

So, that is how we happen to get into the film business in St. Louis. 

Senator Scuorrren. Mr. Wolff, do you have any more that you 
— to submit? 

* Wotrr. I would like to read—— 

Ser nator SCHOEPPEL. Ye ou may proceed. 

Mr. Wo.rr. I might say we had a franchise here in Los Angeles 
with Paramount in conignting with the Paramount-Hollywood and 
the Paramount-Downtown. We had leased the ae umount-Downtown 
from Paramount Pictures and in 1946 or 1947, when the first decree 
was handed down, Paramount used that as a reason, so they stated, 
to separate us from relationship with them by canceling our franchise. 
They said it was illegal, but I was given a note here to give you some 
legal information, that is the language, but it says, “We cannot say on 
this record,” and this is from Supreme Court, United States v. Para- 
mount, 68 Section 928, “But we cannot say on this record that fran- 
chises are illegal per se (extended to any theater or circuit, no matter 
how small).” 

This was reaffirmed in the Paramount Picture Theatres Corpora- 
tion V. Partmar. We were Se arene and the Federal 
court here refused to cancel the franchise. And, incidentally, they 
canceled the lease at the same time and told us to get out of the 
theater in 3 days, after we had been tenants there for 16 or 17 years, 

That is one of the monopolistic practices to which I referred. 
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The court awarded the continuance of the franchise to us and tl 
occupancy of the theater to the expiration of the lease, which was last 
March, at which time United Paramount, the successor to Paramount 
Picture Theatre Corp., took over the operation. 

Because after the litigation I suppose the feeling was that they 
didn’t wish to extend the lease with us. They still canceled th 
franchise of Paramount-Hollywood and have not renewed that. 

My partner wrote a letter—first may I introduce this bid letter 
that you asked about several times? 

Senator ScHorpreL. Do we have a copy of that in the file? 

Mr. Noone. No. 

Senator ScHorrret, That will be incorporated in the files. 

(Retained in Committee file.) 

Mr. Wo rr. I would like also to introduce something, that I shall 
not read in its entirety, by Abram Myers, who is the general counse! 
and secretary of the Allied States Association, one of the largest 
independent organizations. He wrote a very valuable article on the 
prerelease system which I think would be illuminating. I don’t think 
you want me to read it now. Would you care to hear some excerpts 
from it? 

Senator Scnorrre.. For the time being I shall suggest that it be 
put in the files of the committee. 

(Retained in committee file.) 

Mr. Wotrr. I think it would give you a good factual story on this 
prerelease system. ‘This is it: 

Justice Department enforcement of the antimonopoly laws faulty and in- 


jurious. Extension of remarks of Hon. Carl Hinshaw, of California, in the 
House of Representatives, Tuesday, April 10, 1951. 


He says, “Mr. Speaker,” and I am only going to read some excerpts 
and I think they are illuminating because they will sum up what I 
have tried to say very effectually. 


Mr. Speaker, everybody complains about monopoly and criticizes the laws now 
on the books for failure to curb the evil, but nobody ever does anything effective 
about it. 

Elaborate and expensive investigations about monopoly are conducted, usually 
ending in the rediscovery that a small number of corporations control a great 
portion of business, that over the years the number of individual proprietors 
has decreased, that wealth is concentrated and is growing more so, that prices 
are controlled and yet have risen, and so on. 

The investigations generally end with recommendations that something ought 
to be done, that bigness is bad and should be prohibited, that fines should be 
increased, that more money should be appropriated for the enforcement of the 
antitrust laws, that consent decrees should not be made, that corporations should 
be required to have licenses from the Federal Government, and so on. 

More economic books are written based on the material gathered in the in- 
vestigation; more and more money is appropriated; but the evil of monopoly 
continues and grows. As the Subcommittee on the Study of Monopoly of this 
House has stated, “Investigations of monopoly have not been lacking in recent 
years, but inquiries in this field which have had as their aim concrete legisla 
tion have been few.” 


And then it is quoted where that is taken from. 
I have received a letter from Mr. Harry C. Arthur, Jr— 
and he is president of Fanchon and Marco inc.— 


a constituent who is an independent exhibitor engaged in the motion picture 
theater business, describing some of the monopoly conditions in that business 
which he and others have had to endure for a generation or more, and calling 
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ention to grave weaknesses and failures in enforcement of the law, mani- 
ested by the manner in which the Department is at this time failing to deal 
dequately with the dissolution of the motion-picture trust. 

Mr. Arthur’s letter makes clear that at this time deficiency in the antitrust 
iws lies largely in the Department of Justice, rather than in the law itself. 
his inadequacy of enforcement can be easily, and should be quickly, corrected 
iy the Department of Justice. The facts and views stated by Mr. Arthur, it 
eems to me, will be enlightening and of value to member of Congress, and they 
early demand the serious, sympathetic, and prompt action of officials of the 
Government in charge of the enforcement of the antimonopoly laws. 

Under leave to extend my remarks, I am including Mr. Arthur's letter 


and I will read a couple of paragraphs. This is part of what my 
partner said. 


The several theater companies in which I am interested are among the people 
f whom the Supreme Court made the following statement in a recent decision 
about the motion-picture monopoly: “The trade victims of this conspiracy 
have in large measure been the small independent operators. They are the 
ones that have felt most keenly the discriminatory practices and predatory 
ctivities in which defendants have freely indulged. They have been the vic 

ms of the massed purchasing power of the larger units in the industry. It is 
argely out of the ruins of the small operators that the large empires of ex- 
iibitors have been built.” 

The motion-picture business is about 80 percent monopoly and 20 percent 
American competitive enterprise, the latter, however, being subjected to heavy 
burdens and restrictions imposed by the monopoly overlords The motio: 
picture industry is probably among the first 10 or 15 largest industries in the 
United States, representing in proprietors and employees half a million or more 
people, the great majority of whom are in the independent competitive part of 
the business. 

The total income of the industry is larger but most of it accrues to and is 
distributed among people in the monopoly part. As of this date, about 69 
people or less, attend motion picture theaters each week in the United States, 
which is a decrease of about 80,500,000 in 1946 and a very substantial falling 
off. 

The two great and ancient evils of monopoly are impoverishment of product 
and excessive prices. Today this industry is the chronie and dying victim of 
both diseases. As the monopoly has grown the quality of the pictures has 
deteriorated and the admission prices have increased. Patronage has fallen 
away. But the independent exhibitors desirous of retrieving the lost patronage 
by admission price reduction are obstructed and prevented from doing so by 
continuation of the monopoly dictation of high admission prices; while the 
monopoly theaters, though free and able to reduce prices, are unwilling and 
refuse. 

The Paramount consent decree 


and I am still reading—— 
Senator ScHorerret. On that I might say we will augment or have 


nt 
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1e record certain phases of that before we finally close the hearing 
ind we shall not go into that because that would be repetitious. 

Mr. Wotrr. Al] right. 

Senator ScuHorerre.. Because we will have that in the record before 
we finish. 

Mr. Worrr. Could I read this part where the intent of the Supreme 
Court was violated ? 

Senator MSOHOEPPEL., That has bee referred to and t] ere will be 
ncorporated into the record what you have reference to. 

Senator Giuierre. And it is all in our file. 

Mr. Worrr. Where they already acquired 75 more theaters and they 
were not supposed to acquire any. 

Senator ScHoEepPEL. That is a part of the decree as I understand it. 

Mr. Wotrr. I have several copies of it here. 
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Senator ScuorrreL. You leave a complete copy with counsel. 
Mr. Wotrr. Yes. 
(The material referred to follows:) 


[From the Congressional Record, April 10, 1951] 


JUSTICE DEPARTMENT ENFORCEMENT OF THE ANTIMONOPOLY LAWS FAULTY 
INJURIOUS 


(Extension of remarks of Hon. Carl Hinshaw of California in the House of 
Representatives, Tuesday, April 10, 1951) 


Mr. Hinsuaw. Mr. Speaker, everybody complains about monopoly and criti 
cizes the laws now on the books for failure to curb the evil, but nobody ever does 
anything effective about it. Elaborate and expensive investigations about monop- 
oly are conducted, usually ending in the rediscovery that a small numbe: 
corporations control a great portion of business, that over the years the number 
of individual proprietors has decreased, that wealth is concentrated and is 
growing more so, that prices are controlled and yet have risen, and so on. The 
investigations generally end with recommendations that something ought to 
be done, that bigness is bad and should be prohibited, that fines should be 
increased, that more money should be appropriated for the enforcement of the 
antitrust laws, that consent decrees should not be made, that corporations 
should be required to have licenses from the Federal Government, and so on 
More economic books are written based on the material gathered in the investi 
gations; more and more money is appropriated; but the evil of monopoly con 
tinues and grows. As the Subcommittee on the Study of Monopoly of this 
House has stated, “Investigations of monopoly have not been lacking in recent 
years, but inquiries in this field which have had as their aim concrete legislation 
have been few.” (Hearings before the Subcommittee on Study of Monopoly 
Power, of the Committee on the Judiciary, serial No. 14, pt. 1, p. iii.) 

I have received a letter from Mr. Harry C. Arthur, Jr., a constituent who is an 
independent exhibitor engaged in the motion picture theater business, describ- 
ing some of the monopoly conditions in that business which he and others 
have had to endure for a generation or more, and calling attention to grave 
weaknesses and failures in enforcement of the law, manifested by the manner in 
which the Department is at this time failing to deal adequately with the dis- 
solution of the motion-picture trust. Mr. Arthur’s letter makes clear that at this 
time deficiency in the antitrust laws lies largely in the Department of Justice 
rather than in the law itself. This inadequacy of enforcement can be easily, 
and should be quickly, corrected by the Department of Justice. The facts and 
views stated by Mr. Arthur, it seems to me, will be enlightening and of value to 
Members of Congress, and they clearly demand the serious, sympathetic, and 
prompt action of officials of the Government in charge of the enforcement of the 
antimonopoly laws. 

Under leave to extend my remarks, I am including Mr. Arthur’s letter as 
follows: 

FANCHON & MArco, INC., 
Los Angeles, March 29, 1951. 


Hon. CARL HINSHAW, 
House Office Building, Washington, D. C. 


Deak CONGRESSMAN HINSHAW: This letter is written to bring to your atten- 
tion certain improper methods of the Department of Justice in the administra 
tion of the antitrust laws, which strengthen and increase unlawful monopoly 
and restraint of trade; and to propose legislation for the correction and preven- 
tion of such methods. 

For many years I have been engaged as an independent exhibitor in the motion- 
picture business, principally in St. Louis and Los Angeles, Long Beach, and 
nearby places in California. I will, therefore, deal specifically with the conduct 
of the Department of Justice relative to unlawful monopoly and restraint of trade 
in the motion-picture business, although I am reliably informed that the motion- 
picture case is by no means a rare or peculiar instance. 

The several theater companies in which I am interested are among the people 
of whom the Supreme Court made the following statement in a recent decision 
about the motion-picture monopoly : “The trade victims of this conspiracy have in 
large measure been the small independent operators. They are the ones that 
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have felt most keenly the discriminatory practices and predatory activities in 
which defendants have freely indulged. They have been the victims of the 

assed purchasing power of the larger units in the industry. It is largely out 
of the ruins of the small operators that the large empires of exhibitors have 
been built.” 

The motion-picture business is about 80 percent monopoly and 20 percent 
independent American competitive enterprise, the latter, however, being sub 
jected to heavy burdens and restrictions imposed by the monopoly overlords. 
The motion-picture industry is probably among the first 10 or 15 largest indus 
tries in the United States, representing in proprietors and employees half a 
million or more people, the great majority of whom are in the independent com- 
petitive part of the business. The total income of the industry is larger but 
most of it accrues to and is distributed among people in the monopoly part. As 
of this date, about 69 million people (or less) attend motion-picture theaters 
each week in the United States, which is a decrease of about 80,500,000 in 1946, 
and a very substantial falling off. 

the two great and ancient evils of monopoly are impoverishment of the 
nroduct and excessive prices. Today this industry is the chronic and dying 
victim of both diseases. As the monopoly has grown the quality of the pictures 
has deteriorated and the admission prices have increased. Patronage has faller 
away. But the independent exhibitors desirous of retrieving the lost patronage 
by admission price reduction are obstructed and prevented from doing so by 
continuation of the monopoly dictation of high admission prices; while the mo 
nopoly theaters, though free and able to reduce prices, are unwilling and refuse. 

For 10 or 15 years prior to 1938, independent motion picture exhibitors all over 
the country poured into the Department of Justice a steady stream of com 

aints and cries for protection against the discriminatory practices and preda 
tory activities of the large film and theater companies, referred to many years 
ater by the Supreme Court in the quotation cited above. With minor and in 
effectual exceptions, however, nothing was done by the Government under the 
antitrust laws, until July 1988. Meantime the monopoly had grown to enorimous 
woportions and to virtually indestructible strength. Many independent ex 
ibitors had been cracked on the head by the monopoly blackjack, their businesses 
ruined, their theaters closed up or torn down. I was forced to give up to the 
monopoly companies, theater interests in California, Arizona, and elsewhere. 
In a typical case, my business ussociates were compelled to transfer to the Fox 
combination a beautiful, modern, newly built theater in Inglewood, Calif., be- 
cause of the conspiratorial refusal of the other companies to furnish pictures 
for use in competition with Fox. Some of the independent exhibitors sold out 
in whole or in part to the monopoly, and hecame monopoly subordinates and 
employees. Therein the country has suffered another of the evils of monopoly, 
the relegation of many independent proprietors to the subordinate status of de- 
pendents and servants of the monopoly. 

In July 1988 the Government filed a suit under the antitrust laws to break 
up the monopoly. It charged that five great film companies had acquired prac 
tically all of the large first-run theaters in the principal cities in the country 
and many of the later-run houses, and had divided the country up among them- 
selves as to exhibition; for instance, the Eastern and Southern States being 
assigned to Paramount, and the Western and Pacific Coast States to Fox. It 
charged a nationwide system of admission price fixing by these companies, the 
establishment and practice of a multifarious system of discriminations and re- 
strictions imposed on the independent theater and film companies, and a strict 
and unlawful regimentation of the entire industry for the benefit of the large 
colupanies. In that suit the Government asked that the defendants be divested 
of the many theaters which they had acquired by the unlawful methods. Natu- 
rally, the filing of the Government suit inspired the independents with hope that 
this harsh and un-American system would soon be at an end. 

But, having filed the suit, nothing else was done by the Government for a long 
time. Two years later, in November 1940, the Department of Justice and the 
defendants entered into a consent decree, which provided for leaving the monop- 
oly structure organically intact, and for the application of an experimental and 
obviously ineffectual remedy for the restrictive practices. That pretended rem- 
edy was the establishment of a system of tribunals throughout the country, 
financed and controlled by the monopoly companies, which were to receive com- 
plaints of the independent exhibitors. The decree was a distinct victory for 
onopoly, and a sad and discouraging disappointment for the independents. 
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It took the Department of Justice about 4 years to discover the futility of 
experiment by which monopoly was expected to cure monopoly. On August 7 
1944, more than 6 years after the institution of the suit, the Department officia||y 
stated that the consent “decree is now inadequate to perform its intended fur 
tion of restraining the violations of law alleged in the complaint and conformi 
the operation of the decree defendants to the requirements of the Sherman Act 

The Department of Justice is the largest, the best equipped, and most expens 
law office in the world: and it is hard to believe that the futility of that consent 
decree was not clearly obvious to it in the beginning. 

The consent decree having failed, the Department of Justice brought the « 
on for trial, and the trial began in October 1945. The defendants were h 
guilty of practically all the discriminations and predatory acts charged, and 
those acts were prohibited. Although for many years the Department of Justice 
had collected and undoubtedly possessed much evidence of the unlawful methods 
used to eliminate independent theaters, to ruin the exhibitors and to acquire 
their properties and businesses, not one of the victims was called as a witness 
to prove this ugly and brutal phase of the case. Although the Department 
Justice records must be loaded with information of such methods, no evidence 
at all to that effect was produced by the Government. As a result, the trial court 
refused to order the divestiture of any theaters. 

On the refusal of divestiture by the trial court, the Department appealed t! 
ease to the Supreme Court, and on May 3, 1948, the Supreme Court handed d 
an opinion which amounted to a complete victory for the Government on that 
phase of the case. I am told that the decision of the Supreme Court is the great 
est victory ever achieved by the Government with regard to dissolution of cor 
porate monopoly, that it is a clarifying landmark case in antimonopoly law, and 
should be a powerful and effective precedent for use by the Government in simi 
lar cases. Briefly stated, the rule laid down in that decision was that every 
acquisition made by the unlawful methods and practices by the defendants wis 
subject to divestiture. The Supreme Court, therefore, sent the case back to the 
trial court with instructions to ascertain what theaters had been acquired by 
such methods and to require that they be disposed of. 

Had that mandate been carried out, many of the theaters would have be 
recovered by former owners, and the rest would have come into the hands of a 
diversity of independent operators. By that method, without a doubt, competi 
tion would have been restored, and much of the wreckage and ruination cause 
by the big film companies would have been repaired. 

But any such wholesome result had been forestalled by further consent decrees 
between the Department of Justice and the monopoly companies, which repre- 
sent a surrender by the Government of at least 75 percent of the fruits of the 
victory in the Supreme Court. These consent decrees were made by drawing 
a curtain over the savage and criminal competitive methods used by the «i: 
fendants, the large film cOmpanies. As the trial court to which the case had 
been remanded for divestiture said : “We were also directed to determine whethe: 
any ‘illegal fruits’ were acquired or maintained by the defendants as results of 
unlawful conspiracies and to divest any such fruits, irrespective of whether t! 
monopoly had in fact been achieved. The plaintiff (the Government) has no 
introduced evidence to support any claim of divestiture of ‘illegal fruits’ a 
expressly reserves the presentation of such an issue for the future.” 

As of this time such consent decrees have been made with 3 of the 5 monopo 
combinations, and according to latest reports, the fourth, dealing with the | 
combination, is to be presented to the Court early in April. The decrees alread) 
filed relate to the Paramount, Warner, and RKO combinations. As all are su 
stantially alike, I will confine my description to the Paramount decree. 

Paramount was a great combination of picture making and exhibiting corp 
rations. It had about 1,500 of the principal theaters in the country, and 
the largest aggregation of theaters in the world. It enjoyed very valuable : 
exclusive preferences in the use of the Paramount pictures. Considering 
similar preferences and priorities with regard to the pictures of the other film 
companies, which the Paramount theaters also enjoyed as a result of the unlavw 
ful division of territory condemned by the Supreme Court, the mere number 
theaters did not correctly reflect the dominating position of the company. Had 
the principle of dissolution pronounced by the Supreme Court been applied 
venture to say Paramount would have retained less than 100 theaters. 

The Paramount consent decree was entered March 4, 1949. The leading fe 
ture of that decree was the separation of the theaters from the picture-making 
and film-renting part of the business. All of the theaters were transferred to a 
newly created corporation. 
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As that decree was originally entered, it was provided that the new theater 
corporation and the corporation retaining the picture-making and renting busi- 
ness should not have common stockholders; but already that requirement had 
heen modified with the consent of the Department of Justice. Experience justifies 
the fear that future modifications will be made and in the end a complete com 
nunity of interest and reunion of the companies will occur. In fact, the decree 
provides that the court shall retain jurisdiction for future modifications 

The second main feature of the Paramount decree was an ostensible require- 
ment that the new theater company should dispose of some of the theaters 
received by it in the divorcément transaction. The maximum requirement of the 
decree is that the corporation shall divest about 700 theaters, which would still 
leave it the largest aggregation of theaters in the world, still possessing the 
massed purchasing power condemned by the Supreme Court. I say the require- 
ment to dispose of theaters is merely ostensible because in this respect the 
decree is so heavily loaded with conditions, alternatives, choices, options, and 
qualifications favoring the retention of theaters by Paramount that it amounts 
to no real requirement at all. Moreover, those contingencies and escape devices 
with which the decree is loaded will give rise to so many complex factual and 
legal issues to be referred to and decided by the court that compliance, if it ever 
occurs, will be postponed for many years. 

The third main feature of the decree is the express permission to Paramount 
to acquire many theaters. One would not expect to find such permission in a 
judgment whose ostensible purpose is to end monopoly and dissolve the massed 
purchasing power which had been used so injuriously to the public interest 
In many instances exhibitors found it impossible to get a necessary supply of 
pictures unless they gave up an interest in their businesses to the monopoly 
film companies, and as a result Paramount acquired stock interests in many 
such companies. In such cases, the decree, instead of compelling relinquishment 
of the acquired interest, permits Paramount to acquire the outstanding interest 
The decree of March 1949, however, placed a limit on such acquisitions. lor 
instance, as to theaters in Texas, the permission to make such an acquisition is 
limited to 44 theaters. But as recently as March 1 that limitation has been 
modified and broken down with the consent of the Department of Justice, and 
by a method which seems to have been largely devised by Government lawyers 

That transaction, which was effectuated by an amendment of the decree of 
March 1949, also provides for the ostensible divestiture of other theaters, sup 
posed to offset in some measure the number of theaters acquired, but, again, that 
provision is subject to a complexity of conditions, exceptions, options, and 
jualifications, which make the divestitures improbable and long delayed, and 
which will involve the court in the decision of numerous questions, all favoring 
the retention of the largest number of theaters by Paramount. The mere ad 
ministration of this amendment, which is to occur over a period of 5 years 
or more, will undoubtedly cost the Government hundreds of thousands of 
dollars of the money appropriated by Congress for the enforcement of the 
antitrust laws. 

On March 1 last the Court was asked by the Department of Justice to approve 
a transaction by which Paramount acquired and added to theaters already 
held from 95 to 171 theaters in Texas, by acquiring the Consolidated Theaters 
Ine., for $12,500,000. Three Government lawyers appeared and strongly urged 
the Court to approve the transaction, on the specious theory that to increase 
the number of theaters already controlled by Paramount would promote com 
petition in the exhibition field in Texas and elsewhere. Two short days before 
the hearing a statement was published in one of the trade periodicals that 
objections to the transaction would be permitted. Naturally, because of the 
extreme shortness of the time and the meager and inexact information published, 
few people in the industry were able to take advantage of the permission. 
Nevertheless, my counsel appeared and registered serious objections to the trans 
action. Under the circumstances, those objections were foredoomed to failure 
ind the Court accepted the proposal of the Department of Justice. For our pains 
my counsel and the people represented by him were severely criticized by the 
Government and Paramount counsel for making the objection. 

It was indeed, too much to expect the Court to reject such a transaction spon 
sored by an important department of the Government in conjunction with the 
$100 million Paramount Co., merely upon the objection of a few smal! 
however valid and correct their criticisms might be. 

The manner in which this case has been handled has produced widespread 
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sincerity and effectiveness of the Department of Justice in the enforcem: 
of the antitrust laws. Supreme Court Justice Jackson, and former Attorn 
General, is reported to have stated that antitrust cases have been brought fv) 
political reasons; and, in the light of the motion-picture consent judgme: 
one wonders whether they are not also settled on the same basis. The followin: 
is an excerpt from newspapers published on February 10, 1951: 

“At a recent New York Bar Association dinner, Supreme Court Justice Jaci 
son stated that for some years antitrust suits were started against business firn 
on a political basis. 

“Jackson added that he saw no reason for not being candid about the situation 
‘After all,’ he said, ‘they had to be picked on some basis.’ 

“Reports of those present at the dinner reveal that Jackson and others present 
got a big laugh out of his admission.” 

The foregoing is by no means a rare and isolated case. If such maladmini: 
tration of the antitrust laws is not ended, Congress ought to cease appropriating 
money for the enforcement of those laws. I am informed that the current 
appropriation is close to $4 million, much of which, as I have shown, has bee 
misused for the creation and protection of monopoly and restraint of trade. 

Specifically, I suggest that Congress should amend the antitrust laws by enact 
ing that no decree in any antitrust case shall be consented to by the Department 
of Justice and entered by the court until at least 90 days public notice sha! 
have been given to people in the trade affected, and a full and complete oppor- 
tunity has been had to register their objections and counter proposals in the 
court, with the right to appeal if the objections and proposals shall be disre- 
garded. I suggest also that the appropriation for the enforcement of the anti- 
trust laws should contain a limitation to the effect that no part should be paid 
for services incident to the entry or modification of any consent decree provid 
ing for the retention or acquisition by any company of any property or business 
which has been, or may be, acquired or used by or for monopolistic methods. 

If only part of what I state is true, I think you will agree with me that the 
powers of our great and beloved Government for enforcement of the antitrust 
laws have been greatly abused, and that the restrictions described above should 
be imposed so that the laws may be enforced against and not in favor of 
monopoly. All, or almost all, of the foregoing can be proven by records of the 
Department of Justice, including records of interviews with and evidence fur- 
nished by many independent exhibitors throughout the country. 

I stand ready, also, to furnish such other information to the same effect as is 
available to me. 

Respectfully, 
FANcCHON & Marco, INc., 
By Harry C. Artuur, Jr. 


Senator Scnorrre,. Now, Mr. Wolff, is that all your direct testi 
mony ? 

Mr. Wotrr. Yes. I might make four suggestions: 

No bidding, or if bidding is found necessary the bidding should 
be fair and conducted under rules; two, franchises with independents: 
three, noncompetitors should not be zoned together; four, impartial 
arbitration required. 

Senator Scnorpret. Have you any questions? 

Senator Smatuers. I have got a number of questions, but in the 
interest of time I shall not ask them. I appreciate Mr. Wolff’s testi- 
mony but I must say that I don’t quite understand when he comes out 
and says he is not for bidding. I thought that was what you were 
complaining about, was that you didn’t have an opportunity to bid. 

Mr. Wotrr. Well, I am against bidding as it is now constituted, 
because it is a phony. 

Senator Smatuers. If there could be set up a system of fair bid- 
ding, competitive bidding, where the bids would be opened at the 
same time and the availability of pictures would be known to every 
body, and bids would be submitted properly and opened at the same 
time, you would be for that? 
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Mr. Wotrr. Where there is no competition we should not be re- 
quired to bid. 

Senator Smaruers. If there is no competition there is no need for 
submitting a bid. 

Mr. Wo rr. I am in favor of a free, open competitive economy but 
we don’t have it here. 

Senator SmatHers. What I am talking about is if we set up a 
system of competition among first run theaters, for example, that 
each would have the same dates made known to them and what 
pictures are going to be available and if they have a fair opportunity 
to make a bid and those bids are opened, opened regularly and prop- 
erly and it goes to the highest bidder in the first run only—first run 
theaters only. 

Mr. Wo.rr. Under those circumstances I would not object to 
bidding. 

(See appendix No. 9 for supplemental affidavit submitted by Mr. 
Wolff ; see also appendixes Nos. 32, 33, 39, and 64.) 

Senator Smaruers. And subsequent theaters—in that case you might 
get the richest man running off with the entire show. You would 
have to work out something different there, but I don’t know. 

Mr. Wo.trr. Are you through with me, Senator ? 

Senator ScHorrren. Yes, thank you very much. We will recess 
until 9:30 tomorrow morning. 

(Whereupon, at 5:10 p. m., a recess was had until 9:30 a. m., 
Thursday, April 2, 1953.) 
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THURSDAY, APRIL 2, 1953 


United States SENATE, 
MonoroLy SUBCOMMITTEE OF THE 
Setect CoMMITTEE ON SMALL BUSINESS, 
Los Angeles, Calif. 

The hearing was called to order at 9:30 a. m. in Courtroom 9, 
Federal Building, Los Angeles, Calif. Senator Andrew F. Schoeppel 
(subcommittee chairman) presiding. 

Present were Senator Andrew F. Schoeppel, Senator Guy M. Gil- 
lette, and Senator George A. Smathers. 

Also present were Charles M. Noone, committee counsel, and Wil- 
liam D. Amis, investigator. 

Senator ScHorpret. The committee will come to order. 

Mr. Meek, were you sworn yesterday ? 

Mr. Meek. No, sir, I was not. 

(Whereupon the witness was duly sworn.) 


TESTIMONY OF GUY WILLIAM MEEK, OWNER, PALO ALTO DRIVE- 
IN THEATRE, PALO ALTO, CALIF. 


Senator ScHorpren. Counsel will interrogate you. 

Mr. Noong. Mr. Meek, will you state your full name for the record, 
please ? 

Mr. Meex. Guy William Meek. 

Mr. Noonr. Where is your place of business ? 

Mr. Meek. Palo Alto is my main place of business. 

Mr. Noone. What is your theater affiliation ? 

Mr. Merk. Well, I own the Palo Alto Drive-In Theater. I have 
an interest in the San Pablo Drive-In Theater, and an interest in the 
Stndio Drive-In Theater at San Mateo. 

I buy and book pictures for the Redwood Drive-In Theater in Santa 
Rosa, and the Vallejo Drive-In Theater at Vallejo. 

Mr. Noone. All your theaters are drive-in theaters? 

Mr. Meek. All are drive-in theaters, yes. 

Mr. Noone. How long have you been in the motion-picture business ? 

Mr. Meek. Do you mean—— 

Mr. Noone. When did you first go into the operation of theaters? 

Mr. Merk. Drive-ins? Well, I was in the business 25 years ago 
for a matter of a few years. Then I was entirely out for over 20 
years, and on being released from the Navy in 1946 I entered the 
drive-in business. 

Mr. Noone. Mr. Meek, I understand that you want to present to the 
committee certain experiences that you have had which you state 
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indicate discrimination against independents and particularly drive-i: 
theaters. 

Mr. Merx. I would like to do that. 

Mr. Noonr. Would you like to go ahead and present it in your own 
way, present whatever evidence you have along that line? 

Mr. Merk. Well, almost all of the pictures that I play in my drive 
ins are played ahead of me, either on double bills or on the bottom 
half of programs, whereas I have to pay percentage terms which neces 
sarily means that I would have to run them on the top half of the 
bill or only 1 run of those and 1 of some very old picture in order to 
make up a program. 

I can supply as many newspaper ads as you would require over 
the period of the last 2-or 3 years involving all companies to sub 
stantiate this. 

Unfortunately, I didn’t have any notice of coming here, as you 
know, and I have just returned from Korea on a Navy tour, so I 
felt very fortunate in getting together the little bit I did bring, but 
you may have any number of newspaper ads that you wish to sub- 
stantiate my sts itement. 

It seems that always it has been a buyer’s market and particularly 
today for the very large circuits, and a seller’s market where the inde- 
pendent or the small man is concerned. 

The best way I know to elaborate on that is to say that my experience 
is that I go into the city, San Francisco, from 2 to 4 days a week and 
try to buy pictures, seek out the film salesman who sometimes is out 
of town or out of the office and you run around and run up and 
down stairs or steps all day in the hope you can find people in, and 
when you find them that you can buy something. 

In the case of the larger circuits, I know that they are sold by the 
exchange managers and not by salesmen. I have visited some of the 
larger circuits’ offices and have seen the exchange managers sitting 
out cooling their heels in the outside office waiting to see the circuit 
buyer, like I sit out and cool my heels in the exchange offices waiting 
to see the salesmen. 

Well, gentlemen, there is a considerable difference in trying to buy 
something and having someone trying to sell you something. 

Mr. Noone. What circuits are you speaking about ? 

Mr. Meex. Well, I have been in Golden State Theaters’ office when 
I have seen exchange managers waiting in the office and I can only 
presume that they are waiting to discuss the matter of selling film. 

Mr. Noonr. What exchange managers ? 

Mr. Meek. I don’t believe I could answer that question authenti- 
cally. It is just something I know I have seen. I have never seen 
in my entire experience in San Francisco, the head of Golden State 
or Fox or Bloomenfel or Lippert in an exchange office, and I am in 
there from 2 to 4 days a week. Maybe that will help you. 

Never in my experience have I seen any of these larger circuit heads 
in an exchange office. Would that help your question? I really 
can’t answer it. 

Mr. Noone. How many theaters does Golden State operate? 

Mr. Meek. I don’t know, sir. 

Mr. Noonr. Can you estimate it ? 

Mr. Meek. No, I don’t believe that I could. 





ver 
ub 


you 
o I 
but 
sub- 


arly 
ide- 


ance 
and 

out 
and 
and 


the 
the 
ting 
‘cuit 
ting 


buy 


vhen 
only 


film. 


enti- 
seen 
State 
m in 


reads 
eally 


MOTION PICTURE DISTRIBUTION TRADE PRACTICES 225 


‘. Noonr. Why do you describe them asa circuit ? 

Me Merk. Well, it is a term that I use. Rather than say circuit, 

t us say an outfit that owns a large number of theaters, rather than 

term circuit. 

t understand anything over four theaters is a circuit. In any event, 

san outfit that owns a large number of theaters. 

Another thing in connection with discrimination, sir, is that when 

new picture comes out and the salesman or exchange manager—I 
hould use that term—he calls in all the salesmen and they have a big 
pep talk and he says to the salesman, “We have to get 35 percent for 
this picture, top terms for this picture. That is the only way we are 
voing to sell it.” 

The salesmen go out; people like me come in. The salesman hi as 

S orders. He says, “Top terms.” That is, “Take it or leave it. 
- we have got to get a program together. You can’t run one of 
hese theaters without a program. We can’t wait, we have to book 
a picture, So we go ahead probably and buy that picture at the terms 
that have been set up, because we are told by the salesman that this 
is the only way this picture will be sold—“We have got to sell it at 
) percent.” 

The exchange managers call on the larger outfits—we will use that 
term rather than cireuit, if you prefer—— 

Mr. Noone. I am not objecting to the term circuit. 

Mr. Merk. I am not sure whether it is a correct term. I believe 
1 circuit is considered anything over four theaters, so if I use the 
vord “circuit” I mean a large circuit or the largest circuits. 

The exchange managers call on those people. He is the only man 
that is ina position to See hae his own orders. In other words, hx 
says it has to be 35 percent, but he can reduce it to any price or any 
ondition or any terms that he so os S, 

The laree circuits that he ec: ills on, « ‘at le: ist only the people » he calls 

have the opportunity of getting that rildectlink: He is in a posi- 
tion to bargain with that large group of owners by cutting prices, 
chi inging terms, changing conditions, and as a result it is edna 
y the fact that most of these pictures, we are told, “We will sell to 
ve evhnle at top terms,” come out playing the second half of the bill. 

The exchange manager undoubtedly must reduce his terms to the 
people to whom he sells. They couldn’t play two of them together if 
he didn’t. 

Mr. Noonr. Do you have any more specific evidence of that 
situation, or is it simply a conclusion based on your observations of 
the ads of the circuit theaters? Do you have any particular situa- 
tion where that has occurred, where the sales manager has changed 
the terms which the salesmen have been offering to exhibitors? 

Mr. Merk. Oh, yes; I have had occasion to talk to an exchange 
manager as he goes through. ‘They always shut the door. They are 
in an inside room. I have been able to get the terms changed before 
playing we picture, the terms that have been quoted by salesmen. 

Now, gain, if you say who and where at this moment, I am not in 
position . give you th: at information. 1 believe that I would have in 
my files that information because I have kept a written record for 
several years of practically verbatim conversations that I have had in 
every instance of these things. 
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As I explained to you at the beginning, I had no opportunity 
go through my files before coming here, but I believe I can produc 
this information if you want it. 

Mr. Noone. You have had no opportunity for the reason—— 

Mr. Merk. I had no time to do so. 

Mr. Noone. You were out of the city at the time the announceme 
was made about the committee holding its hearings ? 

Mr. Meek. I didn’t even know about it. I talked to one of you 
people on the telephone, as you well know, and I left within a matte: 
of a few hours the next morning to come here. It would take a litt) 
time to go through my files and secure that information. 

Mr. Noone. Mr. Chairman, I think it would be helpful to the con 
mittee if we had some specific instances to demonstrate the situat 
that the witness is testifying to. 

Senator Scuorrre.. Can you supply that to the committee fro 
your files? 

Mr. Meek. I believe I can, sir. I will attempt to do so. 

Mr. Noone. Will you proceed 4 

Mr. Meex. Another factor that the small man or independent has 
to contend with is the help problem in the exchanges. A man who 
has to deal with a salesman rather than the exchange manager is at 
another disadvantage in view of the fact that the turnover of sales 
men in a number of the exchange offices has been as rapidly as 30 
or 60 days, and any man who has only been there 30 or 60 days is tr ying 
to adjust himself to a new job and he is not nearly as capable of 
properly doing business with an exhibitor as the exchange manager 
or somebody who has been there for 5 or 6 years. 

The exchanges—and I use the term “exchanges”—if you insist, ] 
believe that I can name most of them. I would prefer to use that 
term. The exchanges admit that they do not sell drive-ins the same 
as they sell conventional theaters. They make no bones about it. 
They consider a drive-in different. They won’t sell them the same. 

Senator ScHorrren. Will you please elaborate on that further 

Mr. Meek. Yes, sir. 

Senator ScHOEPPEL. ——as to what changes they make, if you are 
a drive-in theater owner ¢ 

Mr. Merk. A drive-in pays top percentage terms for every pictur 
that conceivably could be used as a first feature, whereas an indoot 
house—that is after first run—the majority of those pictures would 
be sold at nominal flat rental terms. 

I am just trying to think how I can elaborate on that a little more. 
Many theaters, or practically all of the conventional theaters of any 
size play pictures ahead of the drive-ins and either, _ I explained 
before, two on the same bill, which we pay percentage for both or 
the bottom half. They will play a picture that we have just ecenily 
been forced to agree to percentage terms on and have not yet played. 

So your disermination is in the price factor and of being forced 
being mand: atory to play the picture as a first feature, whereas a run 
ahead of you is permitted to play the picture as a second feature. 

Now, as I say, I can supply you any amount of ne wspaper copy 
confirming this that you want and applying to eve ry exchange. There 
are no exceptions. It is just a matter of whether you want ‘them, and 
I can get them together and forward them to you. 
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Senator ScnorrreL. Mr. Meek, let me ask you something about 

mir practices or some of the things that you encounter when you go 

» buy or book a picture. Have you had the experience of passing 
pi ‘tures ¢ 

Mr. Meek. Oh, yes. 

Senator Scnorrrent. Now let me ask you this: You are purchasing a 
picture 
~ Mr. Mee. Yes. 

Senator Scuorrren. The terms, the date might not be sati sfactory 
to you, and are you told, well, pass that picture?) How many can you 
ass ¢ 

Mr. Meex. No, SIr3 I have never been told to pass one, 

Senator Scnorrre.t. You never have? 

Mr. Merk. I can’t remember of it. 

Mr. Scnorrret. We have testimony here that many exhibitors are 
told to pass a picture. 

Mr. Merx. I can’t remember an instance of that. 

Senator Scuorrren. Many an exhibitor has been told, well, pass it. 
I wondered if you have had that same experience. 

Mr. Merk. No, sir; I have not. Mine would border on the other 
extreme, that if I didn’t play every picture somewhere along the line 
[ will be penalized for not having done so. 

Senator Scnorrret. Now, can you elaborate on that? 

Mr. Mrex. Well, again, if you want me to put my finger on it, it 
is rather difficult to do from the standpoint of proof. But if you do 
not play the pictures and you become selective, you pay higher prices 
or if they come along with a particularly good grossing picture you 
possibly wouldn’t find a print available if you haven't been a pretty 
good customer and played all the pictures. 

I can elaborate on th: at more fully. I have a note later on in my 
notes when I will take that up, to avoid repetition. At least, I will 
cover that at this time, and if we have repetition I will cut it out. 

Mr. Noone. I suggest you go into it now, if you have something on 
that point. 

Mr. Meer. Fine. Metro-Goldwyn-Mayer, with whom I had great 
difficulty previous to last August 1952, I was frequently told that I 
was not a good customer, that I didn’t play all of the pictures. 

+3 nator ScuorpreL. Who told you that ? 

-- Meex. Mr. Wingham, who is now dead, unfortunately, but J 
Was :&- rere a good customer and I was frequently told 
because I did not take all of the pictures. The ones I did not take 
were the ones that I couldn’t get an availability on. It is very diflicult 
to get prints, or the ones that my competitors had played so far ahead 
of me that I felt that it was not good business for me to go ahead and 
take them. 

As a result of being penalized, which I have conclusive proof of 
being penalized by MGM at that time, I will furnish that later in the 
day to the committee. I have a quotation on a picture from MGM 
for 1 month of $125. A month later—and this is a signed quotation, 
a month later I have the same quotation signed and dated for 30 
percent, and it is merely a penalty that I had to pay because I had not 
bought these other pictures. It could only be a penalty for some re: 
son and that is all I could assume. 

As a result of this treatment, I went to Washington last August. 
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Mr. Noone. Before you leave that point, Mr. Meek, you say that 
you have signed notations. Who signed them ? 

Mr. Merk. They were signed by the salesmen. The exch: inge mal 
ager called the salesman and told him what to do. I had formerly 
been quoted a month earlier the picture at $125, and it was a question 
of whether to play it. It was playing the bolus half then, and 
didn’t think I could play that price picture on bottom half, so I passed 
it; it was played on the bottom of every theatre. 

Then I went a month later, I had to buy some other pictures, and 
this picture was included at 30 percent, as a group of pictures. 

Mr. Noone. What would be the amount in dollars between the pr ic 
that you are speaking of and the 30 percent? What would it be? 

Mr. Merk. It is difficult to tell you what it would be, what it would 
have amounted to in dollars. The problem of the percentage picture 
is that you must play on top, you can’t play it on bottom. 

And you have difficulty putting anything else with it to strengther 
it, and build it up, an old picture. 

Mr. Noone. Did you complain to somebody about the change? 

Mr. Merk. I did, and I was told that he was quite busy and that I 
would have to take it and pay for it that way, and at that time I got 
the record of that together, and I left the next morning for Washing- 
ton to visit your committee. 

Mr. Noonn. Well, was there any comment at that time as to why 
there was a change in the terms? 

Mr. Meex. Nothing except when I complained about the treatment 
I was told I was not a good customer. 

Mr. Noone. That is what I mean. Was that the comment made at 
that time? 

Mr. Merx. I did have the comment made that I was not a good 
customer. 

Mr. Noone. Was that the comment at that time? 

Mr. Meek. Yes. 

Mr. Noons. By whom? 

Mr. Mreex. Mr. Wingham, who I presume is the only man who 
would have authority to make such a statement. 

I would like to say at this time that since the change in the oper- 
ation of MGM in San Francisco and since my Washington trip, on 
my arrival from Washington home, that they were attempting to get 
me by telephone and instructed me that they had changed my av: ail- 
ability from 52 days to 35 days, which was comparable to the avail- 
ability that they were selling my direct competitor, and since that time 
I have had, with this new regime—I mean this man died practically 
at the same time—I have had no trouble with shortage of prints, I 
have not been asked to play any particular play dates, I have not been 
forced to buy all the pictures, and no one has said that I am not a 
good customer. I have had no trouble whatsoever with Metro-Gold- 
Ww yn-Mayer since the new people came into power there. That I must 
in all fairness to them make very clear 

Mr. Noonr. I understand that you also have some testimony which 
you want to present with respect to pricing policies and your exper- 
1ences on dollar night. 

Mr. Merk. Yes. The drive-in theater at Vallejo, which is called 
the Motor Movies, a new drive-in, a competitor to my drive-in, built 
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a couple of years later, instigated, started what they call dollar night, 
whichis a dollar a car. 

They were playing MGM pictures primarily on their opening of 
this new plan. Naturally on the nights they had dollar night, the 
theater I buy and book for there wasn’t doing any business at all. 
My people wanted to go into dollar night. 

[ said, “Let me talk to the chains first.” 

I went down and talked to MGM and they said, “We don’t like 
these gimmick nights and racket nights. We are not going to serve 
our pictures on dollar night.” 

So I had very little satisfaction, if any, and I wrote to New York 
to Mr. Rodgers, whom I believe was sales manager of MGM at the 
time, and I had read an article he wrote in one of the trade publica- 
tions, stating he would not sell his pictures on racket nights. 

I sent along a copy of the ad from a competitive drive-in at Vallejo, 
showing the dollar night and the picture they were playing and also 
what I was playing. 

Mr. Noone. Was your competitor playing Paramount pictures? 

Mr. Meek. No, MGM. 

Mr. Noone. Mr. Rodgers is with MGM? 

Mr. Meek. Yes. 

Mr. Noone. Playing an MGM picture? 

Mr. Merk. Yes. I had a letter from Mr. Rodgers’ assistant—Mr. 
Rodgers was out of town—I believe you have a copy of all this cor- 
respondence—stating they had no control over price, no control over 
this dollar night matter. 

Mr. Wingham naturally was rather disturbed with me for having 
gone to the New York office, but he finally agreed to sell me on dollar 
night, but nothing unless it was a year old. And he said he would 
cut the other man down to the same condition. So apparently, at 
least, 1 was not able to book anything unless it was a year old, of 
MGM on this so-called dollar night. 

Warner Bros. has always refused to serve new pictures on dollar 
night, and even after the publicity that I had with the trip to Wash- 
ington, at the time I called on the committee and came back, MGM 
then started serving on dollar night any picture, and do today, new 
or old. 

Warner Bros. still refuses to serve any new pictures on dollar 
night. I am unable to book them. 

I believe that covers the dollar night matter. 

Mr. Noone. Have you had some other experience with respect to 
requirements on advance admission prices 4 

Mr. Meek. Oh, yes. The exchanges seem to be coming out con 
stantly with what might be called road show pictures which they want 
advance admission prices for, and while it is pretty difficult or im- 
— to get a letter from them saying they won’t sell it to you un- 

ess you raise your price, the fact remains you find no print available 
or you can’t book the picture unless you do raise the price. 

This applies to Quo Vadis and The Snows of Kilimanjaro, and I 
have been told that Peter Pan and Hans Christian Andersen will 
also be advanced prices. 

I believe if you will look in the recent Box Office publication you 
will find a statement by Mr. Goldwyn saying that he is not interested 
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in what anyone thinks, he is going to get raised admission prices for 
his pictures. It is quite a very strong article about it. 

Mr. Noone. In that connection, has any salesman or any sales man- 
ager ever told you at what price you had to exhibit the picture? 

Mr. Merk. No. They have suggested $1, $1.25; nothing specific. 
But without raised admission prices, I tell you very plainly you can- 
not have the picture, and that was very definitely true of Snows of 
Kilimanjaro. 

Mr. Noonr. Who told you that? 

Mr. Meer. Mr. Joe Flanigan. He asked me why I didn’t run it. 
My competitor ran both pictures at raised admission prices. The 
reason I didn’t run it, if the committee is interested, is because the type 
of people I have coming to my theater are the type of people that only 
have 65 cents. If the price was 80 cents—we tried it one time—they 
haven’t even got the 15 cents. They see enough poor pictures at the 
regular price. If somebody makes a good one they should be able 
to see them at the regular price. 

This is not first run we are talking about. This is last run. My 
theaters are all last run, regardless of the so-called availability term 
that I have. Whatever it is, I am still last run in each area I am in. 
So last run is last run any way you add it up. 

Mr. Noonr. What has been your experience in competitive bidding? 

Mr. Mrex. I have been refused competitive bidding, which I have 
the letters for you ina folder by MGM, Fox, Warner Bros. I have not 
definitely been refused competitive bidding, do not have letters refus- 
ing competitive bidding from other exchanges. 

Mr. Noone. Most of the other exhibitor witnesses have complained 
against competitive bidding, saying they don’t like it and don’t want 
it. What prompted you to request competitive bidding? 

Mr. Merk. Well, when you have a theater and an investment that 
is losing money and every picture you play is being played as a bottom 
feature ahead of you, you are last run, you will try most anything. 
I have no way of knowing whether it would have been a successful 
thing. However, I think it probably would have. 

sut the exchanges, as you know, have the right to accept or reject 
any bid for any reason, and I have not been successful as yet in secur- 
ing any very big pictures or first run arrangements. Of course, I 
have had the wintertime, and it has been bad weather, and with drive- 
ins we have been closed part of the time. 

[ am starting now to bid on the larger pictures, 

Mr. Noone. Have the exchanges told you why they wouldn’t go for 
competitive bidding ? 

Mr. Mrex. They said they had analyzed it very carefully and they 
believed it wasn’t warranted. 

Mr. Noonr. Do you have copies of those letters ? 

Mr. Merk. Yes. 

Mr. Noonz. Will you submit them to the committee? 

Mr. Merk. I will be glad to. 

Mr. Noonr. The record shows that you have mentioned a trip you 
made to Washington. You mentioned it several times. The record 
should show, I believe, that Mr. Meek called on the staff of this com- 
mittee around Labor Day of 1952. He discussed generally the prob- 
lems he has discussed here this morning. 
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Members of the staff arranged a conference with a representative 
of the Antitrust Division, Department of Justice, for Mr. Meek. 
There was some publicity in trade publications on Mr. Meek’s con- 
ferences in Washington. 

Will you tell the committee, Mr. Meek, what transpired upon your 
return to San Francisco ? 

Mr. Meek. On my return from Washington I was notified by MGM 
that my availability would be moved up from 52 days to 35 days after 
San Francisco opening. 

RKO moved me up from 45 to 31. 

Universal moved me up 21 to 14 after Palo Alto clostng. 

[ had a letter—or a phone call from Mr. Milner of Fox West Coast 
Theaters—please do not confuse this with Twentieth Century-Fox, 
the film people—and had left word for me to phone him, which I did. 

In phoning him, I have a transcript of the conversation, which the 
committee has a copy of at this time. If you desire to have that read 
into the record, I can read it in. You have a copy of that, do you 
not, Mr. Noone, you or Mr. Amis. I can read it if you wish me to 
do so. 

Mr. Noone. Are you referring to the 

Mr. Merex. Fox West Coast conversation. 

Mr. Noonr. That is your own memorandum where you transcribed 
the conversation with Fox West Coast? 

Mr. Meek. Yes. 

Mr. Noone. Yes, we do. 

Mr. Meek. I have my copy. If I may use yours—— 

Mr. Noone. I don’t think so. 

Senator Scnorrren. I doubt whether we need have that in the rec- 
ord. I take it from your conversation here, or your testimony, that 
that was the result of your conference when you came to Washington ? 

Mr. Merk. Yes. 

Senator ScnorrrenL. And you contacted the members of the staff 
and that was the last committee or subcommittee matter that was 
up for consideration at that time. You probably wouldn’t know 
about that. 

Mr. Merx. No, I wouldn’t know, sir. 

Senator Scuorrren. It was the same staff. 

Mr. Merex. I believe this would be pertinent to this extent, sir: 
Mr. Milner told me in the conversation he had no idea that I was 
unhappy in Palo Alto and he had no objection to my moving into a 
14-day availability. 

[ said I didn’t know that Fox West Coast set the availabilities for 
the exchanges. 

He said, “Oh, no, no, no. Of course not.” However, he said that 
he would be glad to cooperate in contacting the exchanges and telling 
them they had no objection to me moving in. 

Senator ScHorrren. Let me ask you this: You are talking about 
availability now ? 

Mr. Merk. Yes, sir. 

Senator ScHorrpet. Through whom do you arrange availability as 
a normal practice ? 

Mr. Meek. Through the exchange manager, sir. You write a letter. 
and presumably they refer that to their legal department in New 
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York. However, in runs down the line, such as mine, unless they 
are particularly involved situations, I believe the exchange manager 
is authorized to make those decisions. At least he makes a recom 
mendation which is almost always followed. 

Senator ScHorrren. Have you had any difficulty on availability . 
the higher level, or let us say have you had it nullified 2 

Mr. Mrex. I never have had any nullified, but I have had a very 
difficult time ever getting any. 

Senator Scuorrre. All right. Now, suppose you have that all 
straightened up, have you had any diffic ulty about dates? 

Mr. Meex. Will you please clarify to me that question about your 
dates? You mean being able to get pictures on the availability’ 

Senator Scuorrren. That is right. 

Mr. Meex. Yes, sir, there has been a definite shortage of prints, 
or at least we are told that there is a shortage of prints, and par 
ticularly so if you don’t sort of go along and buy the pictures that the 
exchanges want you to buy. It seems there is always this question 
of shortage of prints. That is one of those things that is very diffi- 

cult to put your finger on. 

I may say that in 25 percent of the pictures I play I am un: abst to 
get on availability, even though I have the availability, whatever it | 

Senator Scuorrret. Where do you encounter that—only in your 
local exchanges or your local managers, or does that come from the 
New York headquarters? What has been your experience on it? 

Mr. Meex. I believe that is generally local, sir. I think there is 
a great shortage of prints. I don’t think there is any question about 
that. P robably too many theaters on one availability and not enough 
prints to serve them, but the more favored customers get the prints if 
they are short. 

I am certainly not the only person who doesn’t get a print on avail- 
ability. 

Senator ScHorrrent. You may proceed. 

Mr. Noone. Referring again to your conversation with the man at 
Fox West Coast, as I understand that, Fox West Coast is a theater 
chain that has no connection with distributors? 

Mr. Meek. None whatever. 

Mr. Noone. But it was the representative of Fox West Coast who 
called you ? 

Mr. Meek. That is right. 

Mr. Noone. And said that he had no objection to your availability ? 

Mr. Meex. He said he had read in the trade publications that I 
had been to Washington and I apparently was unhappy, and he had 
no objection. I mean, notwithstanding I had written, if you like, 
the competitive drive-in to me, the Starlite Drive-In, had been get- 
ting 14-day availability after the first run, but I was playing 14 di: Lys 
behind them for some time before I came to W ashington. 

I had gone to the exchanges, I had written letters, I had done every- 
thing I could think of to get comparable availability, but it was all 
for nothing, and I was playing behind them for 2 weeks. 

The minute this publicity from this trip to Washington, when I 
got back everybody was very anxious to give me the same availability 
as this competitive drive-in had, and Fox was gracious, and Fox West 
Coast called me and assured me they had no idea I was unhappy, and 
that they were even willing to assist me to get this 14-day availability. 
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Mr. Noons. How long had you been seeking these changes in avail- 
ibility prior to your W ashington trip?! 

Mr. Meek. I have been se eking changes for the last 2 years, sir, but 
[ have specifically in connection with this competitive situation for 3 
yr 4 months. 

Mr. Noone. As the result of those calls, I understand that you did 
have your availabilities moved up in that one instance ? 

Mr. Meex. Immediately. 

Mr. Noone. From 45 to 31 days, and in another instance from 52 
to 3D ds ays ¢ 

Mr. Meex. That is right. 

Now, I recall—perhaj 9s instead of moving me up they may have 
moved the other fellow eck, but at least they said they hadn’t given 
him that availability, they had just permitted him to play pictures 
on the availability, and they wouldn’t serve him any more any dif- 
ferent than they served me, and apparently they have not done so. 

But the other exchanges moved the availability comparable to his 
availability, whatever it was. 

Mr. Noone. Did they cite any other reason other than the publicity 
as to why they were changing your availability ? 

Mr. Merx. No, sir, they didn’t talk to me about that. Ever ybody 
was in such a hurry to change it that they didn’t give me any reason. 

As a matter of fact, I was told by the MGM salesman that they had 

. telegram from the New York office instructing them to change it. 

Mr. Noone. I have no further questions, Mr. Chairman. 

Senator SCHOEPPEL. Senator Smathers? 

Senator Smatuers. Let me ask one question: Do you know whether 
or not anybody in your situation has ever talked to a United States 

ttorney in this area about a possible law violation in not permitting 
you to vid after you had requested the opportunity to bid? Do you 
know of any exhibitor who has ever gone to the United States At- 
torney with such a complaint ? 

Mr. Meek. No, sir, I do not. 

Senator Smatuers. That is the only question I want to ask. 

Mr. Merk. I have a few more facts, if you want them. 

Senator ScHorrreL. Ali right, you may proceed. 

Mr. Meex. They are all sort of out of continuity. I will have to 
check them over. 

Well, I was told by a former Universal salesman that the method of 
selling the afliliated theater circuit was that they booked all pictures 
without a deal, and that based upon the grosses the pictures showed in 
the area that then the price was fixed according to the bracket that 
they fell in upon its gross. That would be possibly an advantage 
to anyone, I would certainly think. 

Senator ScuorrreL. Who told you this and when? 

Mr. Merk. Well, is was a salesman named Tony, his first name, and 
| simply cannot remember this last name, sir, and it was last year. 
[ asked the manager about it and he admitted that it was to a great 
extent true, that they did have some such arrangement with the 
affiliated circuit, but that they played every picture they had. 

That is the words he used, they took every picture. That seems 
to be a very important factor with certain exchanges, that you play 

‘very picture. 
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I had a recent experience with Universal; since they had moved m) 
availability up as a result of this trip to Ws ashington, they have bee; 
very insistent about playing all of their pictures. There have bee 
no definite threats if you don’t play them, but where two come avai 
able at the same time, which I had an occasion a few weeks ago, the) 
wanted percentage ter ms for one picture and $150 for the other | picture 

I complained that in the wintertime, at $150, that I couldn’t pay that 
for second pic tures. 

They said, “That is the availability and you have to play those pic- 
tures or not play them.” 

We said we would try it and see how it came out. We playe 
them and the earnings of the percentage picture was $155. TT! 
price for the second picture was $150. 

Normally you go to any other exchange with a condition of that 
kind and you would at least get consideration for an adjustment 
Certainly Paramount has always been extremely reasonable about 
adjustments, and in complaining about this thing Universal just say: 
they don’t adjust. 

Well, this probably is more supposition than anything else now, 
at least as far as proof isconcerned. But I am positive th: it the major 
operators of theaters, I know if a picture doesn’t do well they pu! 
it out and will not play it, and I know that they get adjustments 
based upon the picture falling down, if it does fall down. 

I am speaking of the large circuits, such as Golden State and Fox 
and people of that type. 

Now, the small man buys the picture and he is stuck with it. The 
exchange—and this pretty much applies to all exchanges—the onl 
stock story they have for us is, “If you don’t buy them now, early, 
you won’t get any print.’ 

Well, we buy them before they know what they will do. We buy 
them at high terms and we are stuck with them, and we pay for them. 

Then they come along with what they call a cleanup picture; the) 
may have some real dogs lying around that don’t do any business and 
they don’t know what to-do with them. 

Then they come along with a picture that they hope to make some 
money on and they won’t give you the picture until you take every 
picture that they have on their books. 

Universal has been notorious for cleanup pictures. However, al 
most everybody has what they call cleanup pictures, and they make 
you book all of that stuff. Cancellations are practically unheard of 
excepting in cases where probably they state they are unable to 
furnish a print or something goes wrong with it and they just tell 
you to cancel, and that is all. 

One of the biggest troubles I have with Universal and some troub| 
with Fox is to go into town and book a program and have them call 
me and raise the price after I get home. 

I don’t want to repeat again. Did I talk about that earlier in this’ 

Senator Scnorpren. I don’t recall that being testified to. 

Mr. Merk. Well, you go into town and spend a day and finally 
work out an agreement on price and terms, and go home and get your 
program ready and go to print, and then they call you the next 
afternoon and tell you they have to have $25 more or $40 more, what 
ever it is. 
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Well, you are stuck. It is too late to book another picture, and 
your program is printed. So that is another manner of getting a 
little more money on pictures. 

Senator Scuorrre. What company is that done by 

Mr. Meek. Definitely Universal, repeatedly; I woul 1s say 80 percent 
of the times I book with them I have some changes in their program, 
and they have written a letter to me, writing me that they had 
changed, didn’t even bother to call me; just wrote telling me they had 
vale: 

Senator ScHorrreL. Can you name the man you do work with at 
this company ? 

Mr. Mrex. Dick Colbert, the sales manager. I had talked to the 
salesman previous to that—Tony. At this most recent time, Murray 
Gershon. 

Mr. Noone. You say there are changes in 80 percent of the situa- 
tions ¢ 

Mr. Merk. No, I say 80 percent of the time you go over to the ex 
change and book more than 1 picture, and I leave, then they call me 
and make some change. I might book 4 pictures and they might. only 
change 1, but there will be some raise in price, and some of the times 
it may be 2. 

Mr. Noone. Will that follow your signing a firm commitment on 
the picture ¢ 

Mr. Merk. No, those are the cases where you are booking older pic- 
tures that have been run, maybe a year or two old. That is not new 
pictures. You are trying to work up a program and you are looking 
for something for the bottom half of the bill. 

And they say, “What can you do with Red E a And they 
say that would be $50, and you feel you can afford to pay $50. 

So you go and print your program and when you got home they 
call you up and say, “Well, the manager says we can’t do that.” They 
have to have $75. Now, I have booked it at $50, you see. 

Then they have all kinds of officis ils, the manager, the district man- 

ager, and if all of them fall down, they can always tell you New York; 
contracts all have to be approved in New York. So this complaint 
probably will mean that they will tell you they blame New York for it, 
and all my contracts have to be approved in New York. 

Mr. Noone. How long does it take to cet the contract appre ved 
New York? 

Mr. Merx. Anywhere from 2 days to 2 weeks—depends on how long 
they want to drag it out. 

Mr. Noonr. You said earlier in your testimony that circuits book 
theaters at no fixed terms, but the rental they pay is based on the per- 
centage of their gross. I take that to mean that is used as a guide in 
establishing the rental. 

Mr. Meek. That is right. And I would say that I know—you ask 
me how I know—— 

Mr. Noonr. You said you knew it and I was going to ask you how 
you knew that. 

Mr. Meek. Well, I will have to go back and say it is common knowl 
edge. Every man sitting in this room knows that probably Fox West 
Coast pays an average of 25 or 28 percent for its product. My product 
runs from 38 to 45 percent. They have the first run and I have the 
last run. 
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Mr. That is all. 
Senator SMaTuHeERs. No questions. 
Senator SCHOEPPEL. 









Noone. 


Does that about cover your presentation ¢ 
Mr. Meek. Yes. I believe that I have one suggestion that I wou! 
like to make for a solution, if you are interested. 

Senator ScnHorrre.. Let us hear it. 

Mr. Meex. If you are interested in hearing what I have to say, 
we certainly can’t all have first run. That is impossible. But I be- 
lieve, at least for me and many small exhibitors that I have talked to, 
if a setup could be made and we were given whatever run was con 
sidered by the exchanges themselves to be the proper run for us, to 
properly run the business, I think we could accept that run and every- 
body would be satisfied, provided that the price of the product was 
ba a upon the run. 

I do not believe, gentlemen, that you will ever be able to segregat: 
price and fair film distribution, because they go hand in hand. 

If first run wasn’t more valuable than fourth run, then why does 
everybody want first run? So they must be more valuable. But if 
I could buy, say, a second run at 20 per cent less than first run paid, 
whatever first run paid doesn’t make any difference. I will take it 
at 20 percent less. 

I am using fictitious figures, naturally. Or if they determine that 
third run was best for the industry, or for me to have, I should buy 
it at 3314 percent less than the picture sold first run and not at a 
greater price than first run paid for it, which is in most instances 
now the case. 

Senator ScHorppet. You wouldn’t want the committee to recom- 
mend that as a matter of legislation? That is a matter of policy 
within the industry, isn’t it? 

Mr. Meex. That is correct, sir, and I am not asking that the com- 
mittee recommend that, sir. I am merely mentioning the only solu- 
tion I see that could be done. This is a very confused situation. 
There is a shortage of prints, a definite shortage. The exchanges 
have their problems just the same as the exhibitor has his. 

And while we have spoken of the evils of the exchange, there are 
some men, there are exceptions in the exchanges who try very hard to 
do the right thing and would do the right thing if they knew what 
it was. 

But New York or the producing home office companies are con- 
stantly saying, “More money, more money, more money.” That is the 
slogan of the exchange film industry: “Whatever you sell a picture 
at, see if you can’t get a little more money. Renegotiate the contract 
get an extra $10.” 

So the only solution that I can see would be some plan that would 
not control their first run value, because a picture may have much 
more value in one area than in another. But the man who bought the 

second, third or fourth run would not be paying more for it than the 
man who bought it first run. 

Mr. Noone. One more question. Do you know of any situations 
where you have paid more rental on a film than an earlier run? 

Mr. Merx. Well, when I say I know—when you say, “Do you know 
of any situations,” I would say that I have no access to the film com- 


pany’s books. But I do have two photostatic copies of contracts 
which were mailed to me by mistake. 
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One was from Fox where they sold a picture for $60 and charged me 

percent on it. ‘That was in another area. 

| have a photostatic copy of a contract that was mailed in error 
from Universal, where they charged $65 for the picture first run and 
they charged me 35 percent for it. 

Senator Smaruers. Were they prior runs? 

Mr. Meex. I am not familiar with that situation. 

Senator SMatruHers. Or similar runs or subsequent runs. 

Mr. Meerx. That I am not in a position to say. All I know is I 
got the contracts in error and I had them photostated and kept them. 
But you w ould have to have access to their books in order to determine 
that, and we don’t have access to the film company’s books. 

But any man in the industry knows that first run is cheapest, the 
second run probably buys next cheapest, and the worse your run the 
more you pay. 

Senator SMaruers. You have got me confused. Will you repeat 
hat again ¢ 

Mr. Meek. The poorer the run the more you have to pay to a great 
extent. In other words, first run will certainly buy cheaper than my 
drive-ins will buy. 

Mr. Noonr. That is your supposition, Mr. Meek. 

Mr. Meex. I am convinced it is true. When I see them run two of 
those pictures on one bill and I am having to pay top terms for both 
of them. 

And, as I say, I can supply you any amount of newspaper copy you 
want on that, not only from one exchange but from all exchanges. 

Senator SmaTrHers. You are saying the older the film gets the more 
you have to pay for it. 

Mr. Meek. I think that is a bit exaggerated, because that n: iturally 
wouldn’t be true. I will say a new picture on first run is being bought 
cheaper than the fellow that gets it 14 or 28 days later. At least in 
my case that is so. And in all the people’s cases in drive-ins that I 
know of, and we can give you all the supporting evidence on that that 
you want. 

Senator SmatHers. Can you give any explanation as to why that 
would be? 

Mr. Merk. Yes. 

Senator Smatuers. Why? 

Mr. Meek. When the drive-ins started the industry thought they 
were another miniature golf course. They paid them no attention. 

They sold them old film for practically satiate No one took the 
bother to check up on drive-ins and they were buying films for a couple 
of hundred dollars a week and taking in six, seven, eight thousand 
dollars a week. 

By the time the industry woke up to what was happening and the so- 

called large circuits tried to get into the business, every location that 
was a pretty good location was pretty well sold up by some newcomer 
who was not a theater man. And, as a result, I think that they are 
trying to make up what they think they missed on drive-ins by put- 
ting them in a different category to what they put a theater under the 
same gross and conditions. 

Does that answer your que¢stion ? 
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Senator SMatuers. Yes, partially. Do you feel they are trying 
deliberately drive anybody out of the business so they can buy their 
business ? 

Mr. Meek. Yes. I think that is a definite pattern. Certain peop) 
did not get into the field at its inception or in its infancy when 
began, and they thought it would not last very long, and now that 
has become a very important part of the business, I think very defi 
nitely there is a pattern that would tend to certainly not help us sta 
in business. 

In other words, I have gone to the exchanges on behalf of a theate: 
1 buy for, who is grossing about $700 a week, which means that th 
two men are working, spending their time and losing about $150 a 
week. That is the best they can possibly do, but they are just hoping 
they can last until something gets a little better. 

The thing that I think causes this is the affiliated circuit came into 
this town, which was very small and would not support two drive-ins, 
und built a competitive drive-in and, as a result, the business was split. 

I have gone to the exchanges with the figures. ‘They have had per 
centage returns and know the conditions. I have pleaded for help for 
these people and the prices are still the same as they have always been ; 
no consideration whatsoever. 

Senator Smaruers. You started out to say that, as I gathered, you 
had a feeling that the pattern was such they were first trying to make 
up money on you that they had not made w hen you first got st: ‘arted— 

Mr. Merk. That is right. 

Senator SMATHERS. And, secondly, that you had a feeling by the 
pattern it was your opinion that they were maybe trying to drive you 
out of business. 

Mr. Merk. In some instances. I don’t think that it is true in 
instances. 

Senator Smaruers. And then you said, really what happened was 
that competition among you exhibitors got so bad there was no busi 
ness for all of you. Is that what you said i in your last statement ? 

Mr. Merx. Well, let us use the term “we exhibitors.” 
the affiliated circuit is a very large circuit. 

Senator Smaruers. In other words, my point is this: How could 
that be the reason that you are having trouble, and also if it is competi 
tion among the exhibitors that is giving you difficulty, then it is not 
altogether the fault of the distributors. 

Mr. Merk. It is the fault of the distributors to this extent: If a 
distributor has one theater in an area and he gets $150 for the film, 

and that is the customary price that you have been paying for years, 
and it will only support one theater, and another one comes in and 
each one plays the film, instead of getting $150 from each one each 
week, he has doubled his revenue. But the theater, where it used to 
do $1,500, is only doing $700 now. Is the distributor warranted in 
charging just as much for the $700 gross as he was for the $1,500 gross? 

He is getting the same gross amount of money, but it is divided 
between two theaters if he charged you half the price. So he has 
doubled his price and business has failen exactly in two. Do I make 
sense / 


Senator SMaruers. I see that all right. That is all. No questions. 
Mr. Noone. No further questions, 


Let us Say 
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(See also appendixes Nos. 49 (a) and 66.) 

Senator Scnorpre.. ‘Thank you very much. 

Is Mr. Pfaelzer present? 

Mr. Praruzer. Yes. 

Senator Scnoerren. Will you please come forward ? 

You have not been sworn, have you? 

Mr. Praeuzer. No, sir. 

Senator ScuorPreL. Do you solemnly swear the testimony you will 
give in this hearing will be the truth, the whole truth, and nothing 
ut the truth, so help you God ¢ 

Mr. Praruzer. Yes, sir. 

Senator ScHorrreL. You may proceed. 


TESTIMONY OF MORRIS PFAELZER, SECRETARY AND DIRECTOR, 
METROPOLITAN THEATERS CORP., LOS ANGELES, CALIF. 


Mr. Noone. Will you state your full name for the record? 

Mr. Praruzer. Morris Pfaelzer. 

Mr. Noone. Will you also state your business affiliation and your 
business address ? 

Mr. Prarizer. I am an attorney at law. My address is 458 South 
Spring Street. And 1 am the secretary and director of the Metro- 

jitan Theaters Corp. and other companies engaged in the theater 
DUSINeSS. 

Mr. Noone. I understand that you want to take about 10 minutes 
to present to the committee some testimony you have regarding first 

in situations and some recommendations based on the testimony of 
the other witnesses 

Mr. Prartzer. That is correct. I think there has been omitted from 
the presentation at this hearing a full discussion of the first-run 

tuation in Los Angeles and some of the evils that arise out of existing 
onditions in that sphere. 

| might say by way of digression before commencing, Senator 
Smathers, that I am an exhibitor who has consulted the local United 
States attorney in connection with the violation specifically in the 
refusal of Warner Bros. to offer their forthcoming three-dimensional 
release, House of Wax, to any other customer in Los Angeles for first 
run except the United Paramount Theatre downtown. 

We have found the local United States attorney very much inter- 
ested but very much handicapped. He is handicapped by the chain 
of command through which he must proceed in order to obtain any 
kind of relief for a complainant such as ourselves. 

He is handicapped by a lack of personnel in his own department 

d by a lack of personnel in Washington. He is handicapped by 
the time that communications take to travel back and forth across 

e country. 

Senator Smaturrs. I might interrupt you there to say I used to be 
i United States attorney and I know that what you are saying along 
those lines is eminently correct, not only here in the Los Angeles office, 

it all over the country. 

One of the departments of our Government which actually does not 
get sufficient appropriation in my judgment is the Department of 
Justice. They have been understaffed and handicapped by virtue 
of that, to my knowledge, for 10 years. 
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Let me ask you this question : Do you know Judge Barnes 
I see, is to be appointed the new head of the Antitrust Division 
Department of Justice ? ! 

Mr. Praruzer. Yes. And if it is proper to comment, I think 
splendid appointment. 

Senator Smaruers. You think that he might have some kn 

or information and will take some interest in this particular p 
that you have here ? 

Mr. Praruzer. Well, our particular problem on one picture 
tainly nothing which I will ask Stanley Barnes to help us on at 
particular time. He has major problems in reorganizing and 
pleting the organization of his department under his leade coe 

I am hoping that with the machinery that was started bef 
appointment, we may get some relief in the form of a contempt 
ceeding against Warner Bros. in connection with this situation, 
will alleviate or remove the possibility of subsequent violations o 
decree. That is all we can hope. 

But I promised Mr. Noone that I will not take more than ter 
utes, and I am already using up that time. 

Senator Scnorrret. Don't worry about that. You proceed in } 
own way. We want to get this into the record if it is pertinent to t] 
issues here. 

Mr. Praruzer. Well, I would like to review for a moment with 
the first-run theater situation in Los Angeles, because we hay 
unique situation in this city, in that there are three general areas i1 
which pictures play their first run engagements in the city of Los 
Angeles. 

In most communities you have one area, the downtown area ir 
which the first run of a picture is exhibited. But in Los Angeles 
over a period of many years, there has developed a three-area first 
run. 

You have, first of all, the downtown Los Angeles area, which w 
are now in, although the entertainment area is further down Br 
way. Then along Wilshire Boulevard, starting ales « at 
the beginning of the Miracle Mile and continuing as far west as 
Beverly Hills, you have large, well- -equipped first-run theaters. A 
again on Hollywood Boulevard you have large, well-equipped firs 
theaters. 

Now, prior to 1949 there were no theaters operating first ru 
the city of Los Angeles that were not affiliated with one or another 
of the defendants in the Government antitrust suit, and they were 
affiliated through stock ownership and in many instances operated 
by defendants directly. 

One of the things that the decrees in that case attempted to accom- 
plish was to create competition on the part of the independent ex- 
hibitors in the first run as well as the subsequent run fields, and th: 
way in which that was accomplished in Los Angeles was that Fox, 
which was the dominant exhibitor, was forced to divest itself of any 
interest at all in certain subsidiaries which were jointly owned with 
independent exhibitors, which were operated by Fox. We are the 
product of such a separation. 

In November of 1949 Metropolitan Theaters became the only inde- 
pendent exhibitor in the downtown Los Angeles area. The other first 
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run theaters in downtown Los Angeles operated by RKO Theaters, 
by Stanley Warner, which is the old Warner Bros. Theater Co., United 
Paramount Theaters, Fox, and United Artists Theater Circuit, Inc. 

I think you have had testimony before as to the relationship of 
United Artists Theater Circuit, Inc., to the major companies by mar- 
riage and blood. 

On Wilshire Boulevard, which is the second area I talked about, 
there are no strictly independent first-run theaters today. We used 
to operate one called the Beverly Hills Music Hall. That theater we 
found more profitable as a TV studio, where TV programs originate 
through station KLAC. In that area you have former affiliated 
operation and nothing else. 

In the Hollywood Boulevard area you have nine possible first-run 
theaters. One is closed, the Academy, and never should have played 
first run, even though we operated it. 

The second one, Warner Bros. Theater is closed because they are 
coing to put the cinerama in there. 

Of the remainders you have 2 independents, 1 you have heard some 
testimony regarding, it being the Paramount Theater, which Mr. 
Marco Wolff « operates. 

The other one is a theater called the Hawaiian, and although it is 
qualified to play first-run pictures, in my opinion, it has had great 
difficulty trying to book any pictures first run whatever, although 
there was a period in its long history that it played first-run pictures. 

[ submit that one of the things that has happened here in Los 
Angeles is that the creation of independent first-run competition, 
which was contemplated by the Supreme Court when it reviewed the 
decree in the Paramount case, and contemplated by the New York 
court in drafting that decree, has never been accomplished. 

The dominant exhibitor here is still Fox. Fox is operating today, 
that is, Fox West Coast Theaters is operating today somewhat fewer 
first-run theaters than it operated prior to 1949. But it has found it 
expedient to take former subsequent-run theaters—and I cite two, the 
Iris and the Vogue in Hollywood—and turn them into first-run 
theaters, to replace the loss that was contemplated when it would be 
separated from some of its children, such as ourselves. 

Senator ee In other words, what you are saying, as I 
understand it, is that they are using that subterfuge to get around 
what the ine attempted to determine was the practice before, and 
which must have been, as the court saw it, because the consent decree 
followed. 

Mr. Praruzer. That is correct. 

Senator Scuorrre.. In other words, we now have, in place of pro- 
ducer-owned theaters, which practice is presumably broken up to a 
cle oTee— 

Mr. Prarizer. Technically, that has been accomplished. It is all 
done on paper. 

Senator Scuorpren. I say on the technical side of it that has been 
done. But from the practical angle, by determining certain theaters 
to be first-run theaters, thus f ling back into this old affiliation and 
using other names, but still in the same groove, is that what 

Mr. Prarizer. Let me put it this way, Senator: We have replaced 
the former affiliated operation with nothing except the operation of 

e theater arm of the affiliate, under a different corporate structure. 
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We still have the power that comes of the large circuit, some 
mitigated by removing it from its producer parent, but still suffi 
to make it virtually impossible for an independent to operate 
cessfully in competition with it. 

Senator Scnorrre.. In other words, then, what is following 
preferential status being given to these first-run theaters whic! 
are in a relationship not completely divorced ¢ 

Mr. Praruzer. If you use “divorce” in its nontechnical sense, 
your statement is correct. 

Senator Scnorrre.. 1 want to use it in its nontechnical sense 

Mr. Prartzer. Technically, you know they have been divorced 
would like to point out—— 

Senator Scuorrret. Somebody certainly ought to be interest: 
following that through. I rather get it that it is the gist of 
of the complaints that are coming in here. 

Mr. Praruzer. That is the gist of complaints coming to this « 
mittee. It is the gist of litigation pending in our local courts | 
[t is the gist of complaints made directly to the Department of Jus 

Mr. Corwin of our organization spent a part of last week with | 
Silverman. But I don’t think your committee ought to be too mi 
concerned with our particular problem. You are more conce 
vith the overall problem. 

Senator Scuorpret. We are concerned with the overall prob! 
that is correct, as based on complaints we have received from all 
the country. We are trying to find out what patterns are being 
veloped, how this thing is developing into a situation where we ¢ 
so many complaints, and whether it should be the subject matte 
the suggested legislation or referral by the committee to proper de 
partments of the Government to look into. I think it is as simple as 
that. 

Senator Smarners. That is right. Let me ask you this quest 
you are a lawyer: Under the present setup, under the consent decrees 

‘an you think of any way in which the present preferential treat 
bel ing given to Fox West Coast can be dealt with? As I see it, t 
is no technical violation. Technically, there is no law violat 
While it is a flagrant violation of the spirit of the intention of 
consent decree, technically they have separated, as you have said, t 
have technically divorced. 

Mr. Prarizer. Yes. 

Senator Smaruers. Therefore, there being no basis on which am 
United States attorney or any Department of Justice can hang its 
hat, what we are considering here is the possibility of maybe p1 
viding them some legislation so that this continued infraction of t 
spirit of this consent decree can be actually broken up. 

Mr. Praruzer. Senator Smathers, I think 

Senator Smaruers. I don’t know what the law would be. I am 
alosstoknow. That is what we are hunting for. 

Mr. Praruzer. I think it is the feeling of our association that you 
don’t necessarily need new legislation to accomplish the purposes w« 
are bringing to your attention. 

I think there are three areas in which this committee can be tt 
mendously helpful to the association, to all the independent ex 
hibitors throughout the country. 
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J think, first of all, you have got to impress upon the Department 
Justice the nec essity of enforcing and policing the decrees that 
steals bee n entered. 

Senators Smaruers. Right on that point, what is it that the De 
partment of Justice could do? 

Mr. Praeuzer. In this particular situation ¢ 

Senator SMaruers. In this particular instance, that is right. 

Mr. Prartzer. You see, one of the things that is making com 
—— with these large affiliated circuits very difficult is the in 

lity of the independent to have free access to the picture market. 

Now, the independent is cut off from that market in several respects. 
First of all, you have heard of the evils of bidding. Secondly, the 
bidding system is prostituted still further in the first run situation 
n many particulars that the Department of Justice, I think, could 
prevent. . 

Senator SMaruers. The only way they could prevent that is to 
bring an antitrust suit ? 

Mr. Praritzer. No. They have power under the decree to enforce 
the decree with contempt action. 

Senator SMaruers. Whereabouts in the decree does it say that? 
I know technically they are not supposed to do that. Whereabouts 
in the decree is there language which would vive to the Department 
of Justice the right to go before a judge and 
rw something of that nature. 

Mr. Praruzer. Each of the decrees that were consented to by the 
defendants contain a specific provision that the distributor defendant 
r producer defendant shall not discriminate in the licensing of fil: 
ind shall license his pict ures theater by theater. 

Now, I think you are familiar with that provision of 
And 1 want to show you how that discrimination hi 

ie Los Angeles first run situation. 
this committee. 


ask for « ontempt action, 


the decree. 
as occurred here 
I don’t think it is clear yet to 


One of the ways in which it is most evident is in something we 
talked about earlier during these hearings, called the prerelease or 
road show engagement. IL have made up a list - the pictures that 
played dating the past year in one theater only, on a road show en- 
gagement 1 the city of Los Angeles. In no imstance was that 
theater a Fieri Los Angeles theater. In most instances they 
were in the Wilshire-Beverly area. There were 17 such pictures that 
played this road show prerelease engagement during the past year, 
and they were, with very few exceptions, the 17 top pictures that all 
of this indus try was able to proc luce. By top I mean top in terms = 
gross. A few of them were pictures that, because of their artis 
content, probably wouldn’t have fitted into a regular general relea 

When you take Call Me Madam and The Jazz Singer and Hat ans 
Christian Andersen and Come Back, Little Sheba, My Cousin Rachel, 
- — of a Salesman, and put those Pictures into a prerelease run, you 


‘taking out of the general release market a substantial number of 
cuheaaieen 


Now, 


one 


this is a subterfuge because the road show engagement was 
developed in this industry to take care of the great pictures like The 
Covered Wagon, to name one. I could probably think of some more, 


but I am thinking of this (indicating). That required that special 
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two-a-day, reserved seat policy. The road show is never a contin 
operation, has never been up until the last few years, when the 
ducers wisely discovered there was additional gross receipts by de- 
veloping this road show concept of exhibition, and they prostitut 
it to the point where it has become a pregeneral release. 

We say if you are going to have this number of pictures road show 
then you in effect determined there is a general release of all of t! 
and they should be offered on a competitive basis for competit 
negotiations by all of the exhibitors who are equipped, ready, 
and able to play them and pay for them. 

Senator Scuorpren. They ‘have not been offered on a competi 
basis to the other theater owners, have a in a like or compar: 
building and general arr angement situation ? 

Mr. Praruzer. No. There are pictures which—there are a coup! 
of exceptions, but let me generalize. I had to take a complete list 
Let’s say, at least 15 of these pictures are pictures that the distributor 
has said, “These must pl: ly a special prerelease engagement. We ar 
going to open this picture only in Beverly Hills.” This was what 
was done with Hans Christian Andersen. 

They let the theaters in the Beverly Hills area offer terms for 


the 


picture. They excluded all the rest of the city of Los Angeles, where 
first run pictures generally play, from the possibility of exhibiting 
these pictures. 

They were exhibited, incidentally, at high admission prices, and the 
evils that come of that kind of a beginning passed right down the line 
into the subsequent runs, as you have heard from other witnesses. 

Senator Smaruers. A question right there. These pictures you 


have named, you called them prereleases ? 

Mr. Praruzer. Or road shows. 

Senator Smatuers. Road shows. Now, are they not, however, 
within the law technically 

Mr. Praruzer. Technically they are within the law. This is where 
I think you would have a proper contempt action, because it is the 
spirit of the law that is violated here. 

Senator Smatuers. That is what we can see all the way through, 
that the pattern is to apparently not live up to the intention of the 
agreement. But the fact of the matter is, when you get ready to bring 
a suit, some action against them, it is very difficult to put somebody 
in jail or to punish somebody or cite them for contempt when they 
are technically within the law. That is what we are talking about 
and is our trouble here. 

So, technically, everything you have recited right here, which ob- 
viously is discrimination, nevertheless, under the ‘consent decree the y 
were authorized to do it, and they are getting by under the law. 

Mr. Prarizer. We already have decisions that hold the mere au- 
thorization contained in the consent decree is not a license to each of 
these defendants to engage in law violation. This has already been 
determined. 

So that because, for example, under the consent decree a distributor 
defendant may favor a theater which has been affiliated with it during 
the period of affiliation, doesn’t mean that they can favor that theater 
at the expense of eliminating competition from the community which 
is served by it. 
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Phere are other areas in which I think you can be tremendously 
helpful to us. We spoke of the fact that the Department of Justice 
ould be strengthened in order to deal with this situation, 

Ry the same token, I think the Federal Trade Commission has 
within its authority to assist this industry. We have been kicked 
‘round a bit between the Department of Justice and the Federal Trade 
Commission. And I think a little help from your committee in that 
direction might encourage the Federal Trade Commission to accept 

r problem. 

Senator Scnorrret. You are talking to two Senators who are on 
the Interstate Commerce Committee and have something to do 
with—— 

Mr. Praruzer. I believe that—— 

Senator Scnorrret. I say Senator Smathers and myself are mem- 
wrs of the Interstate Commerce Committee. 

Mr. Prarizer. That makes it fortunate for you to come here. 

Senator Scnorrre.. That is why we are interested in your view- 

int with reference to what has transpired in the Federal Trade 
(‘ommission. 

Mr. Praruzer. I think that has been covered pretty well by other 
witnesses, so I don’t need to go into that. 

To get back to the Department of Justice a moment, you are prob- 
ably familiar with the fact that under the decrees as entered, only a 
party and no other may come back to the court for relief. We have 
attempted—I say “we”—the industry generally has attempted inter- 
vention in the United States v. Paramount case and we have been 
blocked at every turn we took for that purpose. 

Senator Smatuers. I am getting an education, as is obvious, by 
these hearings. Did I understand you to say that in the decision of 
United States v. Paramount it provides that no one who is not a party 
to the suit, which is rather logical, would have a right to come in and 
claim any relief from the provisions of this decree? Is that correct? 

Mr. Praruzer. Or to obtain the assistance of the court in enforcing 
the decree. In other words, rule 71 of the Federal Rules of Civil Pro- 
cedures provides that when an order is made in favor of a person who 
is not a party to the action, he may enforce obedience to the order by 
the same process as if he were a party, but that is abrogated by the 
provisions of the decree in United States v. Paramount. 

Senator SMatuers. That abrogation does not permit you, who are 
not a party to the suit, to come in and ask for any relief, does it, under 
this decision ? 

Mr. Prartzer. We are not permitted to do so. 

Senator Smaruers. That is right. You are not permitted to do so. 

Mr. Prartzer. Now, if the theater owners associations that had 
sought to do so had been permitted to intervene, then we would have 
had before the court a party who could have obtained the kind of 
relief we are seeking. 

Senator SMaruers. But they weren’t. 

Mr. Praguzer. They weren’t. 

Senator Smatruers. So therefore independent theater owners, ex- 
hibitors like you people actually cannot come in and ask for relief 
under this particular decision, can they ? 
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Mr. Praruzer. We can only do this through the Department of Jy 
tice. I think there is an area in which you perhaps can find s 
solution to our problem. I think that one of the things that 
industry needs desperately, and you have heard much testimony 
and I think possibly the Federal Trade Commission is in a posit 
to provide it, is some Government supervised system of arbitration 
conciliation. We are blocked from doing it on our own by a raft 
decisions that say when we attempt to do it we are probably violating 
the antitrust laws. 

We must have help if this is ever going to be accomplished. 
probably see we also have a lot of individualists in this business, and 
getting them together may be a difficult problem. There is a chaot 
situation here. That is appreciated by the distributors as well as 
exhibitors, I think, and that might be greatly helped by some G 
ernment arbitration. 

I want to mention why this prerelease situation gets bad. In { 
week starting April 20th, in the city of Los Angeles, we have fow 
road shows running simultaneously, and a possibility of a fifth. Th. 
Chinese Theater is going to be playing a Fox picture called Titani 

The Hill Street and Paramount Theaters are going to be playing 
Salome. 

The Fox Wilshire is going to be playing Tonight We Sing. 

And the Ritz is going to be playing Man on a Tightrope. 

And all are at advanced admission prices. 

There are going to be four pictures playing at that particular time 
and Lili may still be playing at the Vogue in Hollywood, although it 
is in its third week and we don’t know how long it is going to hold 
up. 

That is going to filter down to the subsequent runs with the hig 
admission prices attached. I know we can’t prove you have to charg 
that high admission price. I know none of us have been able to 
get a picture on subsequent run that has initially been road-show: 
on its time around, without charging some additional admissio 
There is a possibility of five of those road shows in that particular 
week. 

In most weeks in the city of Los Angeles you can find 2 or 3 su 
road shows playing. 

Senator SMatuers. That particular problem, however, is more pre\ 
alent here in this area than around the country, is it not? I am not 
asking you as an expert to tell us what happens around the country 

But I don’t go to many movies; a fact I regret. I don’t think 
any Senator does, as he doesn’t have the time, in addition to not 
having the money. 

In any event, I don’t recall around in southern United States, for 
example, this tremendous number of prerelease shows. Is not this 
problem you are talking about peculiar to the Los Angeles area ¢ 

Mr. Praruzer. I think definitely so. I possibly failed to mentioi 
you that every single one of these prereleases is playing at a theater 

either operated by Fox West Coast or one of the companies that was 
roel ly affiliated with one of the Paramount defendants. 

Senator Smatruers. And none of the independents ¢ 

Mr. Praruzer. No. Of those 17 pictures I mentioned earlier, 
were all in either Fox or affliated, formerly affiliated theaters. 
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Mr. Noone. Could you submit for the committee the list of those 
prereleases you referred to? I think you named 15, you said there 
were 1D or 16. 

Mr. Praruzer. Would you rather have it retyped? 

Senator ScuHorrre.. No, that is quite all right. If it is in a form 
to be accepted by the reporter, it will be so incorporated in the record. 

(The material referred to follows: ) 


Producer 


Chine Fox 
Fox Wil shire do 
Ritz Theater do 
Vogue Theater MGM ; 
Fine Arts Theater Columbia 
Ritz Theater Fox 
Fox Beverly Theater Warner Bros 
Warners Beverly RKO 
Fine Arts Theater Paramount 
Ritz Theater Fox 
Four Star Theater. me 
Fine Arts Theater Universal. . 
Four Star Theater RKO 

do do 
Fine Arts Theater Universal : Man in the White Suit 
Four Star Theater Paramount Encore 
Fine Arts Theater do My Son John.? 

do Universal ender Hill Mot 
Warners Heverly Columbia De ith of a Salesman 
Fox Wilshire Theater United Artists \frican Ques 
Four Star Theater __ do tt I! 
Fine Arts Theater do 
Warners Bever} Warner Br 
Fine Arts Theater Paramount 


Palace Theater added Jan. 22, 1953, after 5 weeks of run. 
? Put out to bid for 1 theater only. 


Nore.—17 pictures in 1 year played such runs 


Mr. Prareuzer. There is one other matter. Can I take another 
minute ¢ 

Senator Scuorpret. Yes. Proceed. 

Mr. Prartzer. There are a lot of misconceptions about what this 
Paramount decree actually accomplished. For example, you may 
have gotten the impression it was the court that instituted bidding. 
It wasn’t. 

The court said that pictures had to be sold fairly and nondiserimi- 
natorily. It was the distributors who decided that bidding was the 
way to accomplish it. ‘The Supreme Court severely criticized bidding 
in its decision, and I think in some of the most prophetic language 
the Supreme Court ever used. 

They said that if each feature must go to the highest responsible 
bidder, those with the greatest purchasing power, that the exhibitor 
defendants and the lar ge circuits would seem to stand in a preferred 
position. And the opinion goes on in that vein. Although this was 
written 4 years ago, it is a pretty good blueprint of what has happened 

n this business. 

The next misconception about that decree is that the courts banned 
zoning. If you make any attempt to talk about zoning in motion 
picture circles tod: ay, you are told the court said you couldn’t do that. 
They substituted for the te rm “zoning,” as we knew it in the industry, 
the term “competitive area.” 
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The term “competitive area’ is just as important to the ord 
distribution of pictures as the old zoning system, and the courts recog 
nized the legitimacy of selling pictures in competitive areas, and speci- 
fies that all the theaters in a competitive area are to have equal a 
to all of the pictures available for distribution there. 

It also has been said the court banned zoning based on admission 
prices. This isn’t true. The court merely said that if distributo 
defendants couldn’t fix the admission prices, which, as you 
they still accomplish in a way, but exhibitors can fix their own adn 
sion prices, and there is no earthly reason why we can’t have an or- 
derly distribution of pictures based upon the admission prices which 
are charged by theaters within given competitive areas. 

You may say this is going back to the system that existed prior t 
the institution of the Paramount case in 1938, and to a certain exient 
it is, but everything about that system was not evil, and unfortunat 
we have destroyed the good of the old distribution system along with 
the bad. And that is one of the reasons why we have the chaos 
that we are faced with today. 

It has been said that the court said you could not compel arbitra- 
tion. Well, that is not true. The Supreme Court looked with great 
favor upon the arbitration system. ‘They realized that they might 
put the Government in the motion-picture business if the Govern- 
ment undertook to supervise the system, and they also realized that 
the system would be a good thing, and I still think it is. 

There is nothing in the opinion that I can find that indicates that 
any of the courts have frowned upon it or upon anything other tha: 
what was indicated at that time, although they have recognized the 
evils which might come if the court itself became the arbitratio. 
tribunal. 

Senator Smatuers. Right on that point there, may I just make this 
observation, that in my judgment these points show the validity of 
trying to get this whole problem before the Federal Trade Commis 
sion rather than before the court, because the court, as the witness 
pointed out, is in no- position to police any sort of a complicated 
agreement, such as is going to be required to bring a little order out 
of this particular problem, whereas the Federal ‘Trade Commission 
as such is set up and designed and created for just that purpose. 

Mr. Praruzer. That may be the body which is finally going to hel; 
us out of this morass. 

Senator Smatruers. Well, the more we talk about it here the mor 
it appears obvious to me the court can’t do it, and these matters are 
what the court considered and what it had in mind when it entered 
the decree, but it had no way of following up on it or policing it with 
the idea of protecting the exhibitor. 

The court could only decide for anybody concerned with the origi- 
nal parties to the suit, but actually it is a much broader problem, one 
that affects everybody, whereas under the Federal Trade Commission 
anybody who is affected can come right in without any preliminary 
admission or anything of that nature. 

Mr. Praxruzer. That is true. I think you have been very kind i! 
allowing me to take this time. 

Senator ScuorrreL. We appreciate having your testimony, sir, be 
cause we have to understand the followup of it, and this is going to | 
helpful to the committee. 
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Mr. Praruzer. I thank you for your courtesy. 

(See also appendixes Nos. 335 and 39.) 

Senator ScHorrrEL. Now, I understand that this concludes those 
who are on the list from the exhibitors’ side of this question. I under 
stand that pursuant to suggestions that were made yesterday there 
would be some distributor witnesses today. I think we are ready to 
hear those, if they are available at this time. 

Mr. MricHeLL. Senator Schoeppel, as you know, I have sat through 
this hearing as the attorney for the distributors involved in this 
proceeding. i : 

Senator Scnorrre.. Yes, Mr. Mitchell. 

Mr. Mircuetyi. And in accordance with your request, we have here 
witnesses who can give you information about the distribution problem 
in this area. 

We welcome the opportunity to try to set aright some of the mis- 
conceptions I think which have been given to you by these other wit- 
nesses. 

I think that it would clarify matters if you would allow me to 
make a short preliminary statement as a basis for the testimony of 
those men who really run the exchanges and know what is going on. 

Senator ScHorPre.. I see no objection whatever to your doing that. 

Will the witnesses on the distributors’ side all stand, and Mr. 
Mitchell ? 

(Whereupon the witnesses were duly sworn.) 


TESTIMONY OF HOMER I. MITCHELL, LOS ANGELES, CALIF., 
ATTORNEY REPRESENTING THE DISTRIBUTORS INVOLVED IN 
THIS PROCEEDING 


Senator Scnorrret. Mr. Mitchell, you may proceed. 

Mr. Mitcne... My name is Homer I. Mitchell. I am a member of 
the law firm of O’Melveny & Myers, and I am here, as I stated, repre- 
senting the distributors involved in this proceeding. 

I would like to ask, if 1 may, one or two questions. There have been 
a large number of exhibits offered which, Senator Schoeppel, you have 
said would be incorporated in the record, some of which contain 
charges of misconduct of one kind and another on the part of the dis- 
tributors. I haven’t had an opportunity to examine those, and I 
would like to be sure, if I may, that when you get back to Washington 
we will have an opportunity to take off photostatic copies so that if 
there is really a need to answer those we can prepare to answer them. 

Senator ScHorrren. You will, and in all probability after the sub- 
committee reviews that type of testimony accepted on that basis, we 
may incorporate it into the general record, and I will say to you and 
to any other person who testified here, or to interested parties, that 
you will have access to them and will be permitted to photostat those 
if you so desire. 

Mr. Mrrcenetn. Thank you. 

And also I understand that this is one of several hearings, there 
will be additional hearings in Washington, and at that time my clients 
from New York will have a chance to make further representations 
to you with respect to the distributors’ position. 
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Senator Scnorrre.. That is correct. That is the intention of ¢} 
committee. We have not firmly arranged the dates as yet. We y 
have to take into consideration the work that we are confronted wi 
when we reach Washington, not only on the Senate floor but in 
mittees with hearing dates heretofore established. ‘There will be 
eral days of hearings when we hope to give all parties interested p: 
and due notice of them. 

We have tentatively been thinking of the week of the 13th. 

Mr. Noone. That is correct. 

Senator Scuorrret. Whether that is a firm date, I don’t want to sq 
at this time, but will do so shortly after we return to Washington. 

Mr. Mrreneti. Thank you, sir. 

Now, I think from the discussions that have been had heretofon 
and the characterization or characterizations that have been give: 
to the so-called Paramount decree, that there is some misconception 
about the history of that case. I don’t intend to burden you with 
any profound analysis of the Paramount litigation, but 1 want just 
briefly to let you see where it came from and how it stands, becaus 
actually the decree, the presently effective decree in United Stat 
against Paramount is the rule book under which the distributors 
must operate under penalty of being in contempt of court. And 
since the testimony of these witnesses will advert to the rules of thi 
game as established by that decree, I think you ought to understand 
precisely where that decree stands. 

The litigation in United States against Paramount was comme 
on July 20, 1938, by the filing of a : complaint charging violations of 
the Sherman Act. That compl: int was against most of the distribu 
tors named here. That is, without naming the exact corporation, 
Paramount, Loew’s, RKO, Warner Bros., Twentieth Century-Fox 
and its subsidiary National Theatres, Columbia, Universal and United 
Artists. 

On November 20, 1940, a consent decree was entered only as to 
Paramount, Loew’s, RKO, Warner Bros., and Twentieth Century- 
Fox. And not Universal. United Artists or Columbia. 

The ones against whom it was entered were the owners of theater 
circuits through subsidiary corporations, and that in the industry 
is known as the consent decree. ‘That decree no longer exists, and 
when you are using the word “consent decree” you are not, as it has 
been used here, you are not talking about that decree at all, but that is 
the decree that the industry talks about as the consent decree. 

That decree provided that after a 3-year period, upon motion of 
either party, it might be reopened for further proceeding. And after 
that 3-year period a motion was made by the Government for the 
modification of that decree. That motion was made on August /, 
1944. 

That decree, by the way, provided, because it was simply an agree- 
ment without—when you make a consent decree you don’t agree you 
violated the law. You expressly state you disagree that you ‘violated 
the law, but you agree to submit to certain injunctive provisions. 

One of the things agreed to was the arbitration of controversies 
as to certain phases that we have talked about here, such as clearances 
and runs. 

As a result of the Government’s motion to modify, there was 4 
hearing or trial had before three judges, circuit Judge Augustus 
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Hand and circuit Judges Goddard and Bright in New York. That 
hearing resulted in a new decree dated December 31, 1946, which was 
modified in some particulars February 3, 1947. 

That still is not the decree under which we are operating, because 

npeals were taken from that decree. 

‘Now, it isn’t very material to tell you what was in that now defunct 
decree, but it did not provide for the divorcement of the theater 
operating subsidiaries from the distributor-producing companies. It 
went up to the Supreme Court and on May 3, 1948, the Supreme Court 
filed its decision in which it affirmed, in part, that decree and reversed 
it in part and sent it back for a new determination on all matters 
saying that the district court should be free to consider the adequacy 
of the decree with respect to everything. 

However, the Supreme Court, in passing upon the 1946 decree, 
made various statements which are the last word in the interpretation 
of the Sherman Act. ‘They declared that a price-fixing combination 
was illegal, whether such price-fixing agreement should be between 
a distributor and an exhibitor or a so-called vertical conspiracy, or 
whether such price-fixing agreement should be between the distribu- 
tors among themselves. At least they said that that was so under the 
particular circumstances which obtained in the motion-picture 
industry. 

They said it would be illegal by agreement between the distributors 
to have a fixed system of clearances. They said it would be illegal 
to have block booking. ‘They indicated, and in fact practically rec- 
ommended to the district court that there should be a divestiture of 
theater holdings or a divorcement of exhibition and distribution. 

Now, following that, and I will jump over just a moment, when it 
vot back to the United States district court for further proceedings 
ultimately on February 8, 1950, after litigation with respect to certain 
defendants, there was a litigated decree which declared what the vio- 
lations had been and which enjoined the distributors from carrying 
on certain activities which they had theretofore carried on. 

That is the decree under which certain of the distributors are now 
operating. It is not a consent decree. It is a litigated decree. How- 
ever, before that decree was entered, both Paramount and RKO, with- 
out any further litigation after the Supreme Court decrees, entered 


» into consent decrees. 


The Paramount and RKO consent decrees and the litigated decree 


} are in substance the same in respect of their prohibitions. The liti- 


) gated decree and the Paramount and RKO consent decrees all re- 


) quired, as you know, the divorcement of exhibition from distribution 
) and provided the consent decrees—the two consent decrees provided a 


/mechanic over a period of time whereby that great change could be 
s made. 


: 
4 


And the litigated decree directed the defendants therein within a 
certain time to propose a plan for the disposal of their theater hold- 
ings, and so following that litigated decree several of the defendants, 


» namely, Warner Bros., Twentieth Century-Fox, have entered into con- 


) sent decrees which simply carry out the litigated portions of the decree 
» and provide the mechanics for the divorcement. 


2 


; : Now, these decrees, whether consented to or by litigation, basically 
: 


ley are by litigation; those decrees restrain all agreements between 
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the distributors for fixed price, admission prices, and they restrai 
agreements between distributors and exhibitors for admission pric 
they restrain the maintenance, by combination between the dist 
utors, of any system of clearances. They restrain clearances bet) 
theaters not in substantial competition. 

This is clearances we are talking about. 

With respect to runs, it restrains the distributors, or, rather, let 
put it affirmatively, it requires the distributors to license runs without 
discrimination in favor of afliliated theaters, circuit theaters, or othe 

Senator Smaruers. Read that again, that part of the provision right 
there, please. 

Mr. Mrrcneti. Let me read you the provision. 

The defendants are enjoined as follows [in this particular provision] fron 
licensing any theater for exhibition upon any run in any theater in any othe 
manner than that which licenses shall be offered and taken by the other, solely 
upon the merits and without discrimination in favor of affiliated theaters, cir 
theaters, or others. 

There are many other provisions in the decree, but those are the 
provisions about which there has been a good deal of testimony here. 

Now, that is the rule book under which the distributors are attempt- 
ing to operate with respect to runs, clearances, and admission prices. 

Some of the matters discussed here have been the subject of litiga- 
tion. For instance, Mr. Marco Wolff, who testified yesterday, com- 
menced a lawsuit with respect to the operation of the Baldwin The 
ater, which was opened in 1949, and he made the same contentions in 
that lawsuit with respect to monopoly, evil conduct, unfair treatment 
of the Baldwin. 

That was tried in the United States district court in this district 
by Judge Leon Yankwich. He rendered a long opinion. It took about 
6 weeks to try it. He rendered a long opinion. He made findings of 
fact in which he determined that Marco’s charges were without founda- 
tion, and that the distributors were acting properly. 

I would like to leave with you a copy of that, because that answers 
much—I would like to have enough copies for you all to see it—it 
answers much of what Marco Wolff told you. 

This decision has been appealed from by Marco Wolff and is not yet 
final. Possibly it will be reversed on appeal, I don’t know, but it 
tells the story as Judge Yankwitch saw it of the distribution of pic- 
tures in the Los Angeles area, particularly with respect to first run, 
which Mr. Pfaelzer mentioned, and answers some of the contentions 
made by Mr. Pfaelzer with respect to the way in which the distributors 
handled first runs. 

As a matter of fact, there have been three litigated Sherman Act 
cases with respect to the distribution of motion pictures in this area. 
One was Fanchon & Marco, which I have just referred to. Another 
was Chorak against RKO and others, including all of the distributors. 
It was tried before Judge Harrison, a former United States Attorney 
and a district judge in this area. 

Judge Harrison decided that case in favor of the distributors. That 
involved a small theater out in the so-called Puente area, which is 
out east of Los Angeles. That went up to the United States Court oi 
Appeals, where the Appellate Court affirmed the judgment, quoting 
Judge Yankwitch in his opinion on some of the points of litigation, 
approving Judge Yankwitch’s viewpoint. 
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The only other litigated matter was an application made by the 
Metropolitan Theaters Corp. represented by Mr. Pfaelzer, who ap 
peared before you, for a preliminary injunction in which he brought 
up, or his company brought up, because the man who spoke for 11 
was a man named Wright, in which they brought out some of these 
ame contentions that Mr. Pfaelzer made before you this morning, 
in an attempt to get a preliminary injunction which would have the 
effect, we think, of making a discriminatory favoritism in favor of 
the Orpheum Theater that Metropolitan Theaters owned. Lf 

That was heard before Judge William Byrne in this district, and 
he denied the preliminary injunction, making findings. 

So I believe if we had adequate time—I don’t know that we have 
adequate time to do it. but if we had adequate time, I believe we can 
show you rather conclusively that the conduct of the distributors in 
this area is lawful. Competition is a little cruel, but that we maintain 
since that time that competition is at work. 

I would like to have my witnesses now make their statement to you. 

Senator ScHorrrent. You may proceed. 

Senator SmarHers. May I ask Mr. Mitchell a couple of questions 
right there ¢ 

Senator ScHorPreL. Yes. 

Senator Smaruers. Do you say that it is strictly competition that 
results in many of the small exhibitors going out of business 4 

Mr. Mrrcenenti. Well, I don’t know whether it is competition or 
their financial condition or television or the drive-ins. Maybe you 
would call that all competition. 

Senator Smariers. No, I was just trying to get what you are say- 
ing. Let us assume that it is the fact that there are lots of theaters, 
small theaters, that are going out of business. That may be resulting 
from a lot of things, I don’t know. I don’t know that anybody knows 
whether it is tax, television, or what, but would you not agree, or do 
you agree that the fact remains that the number of them who are 
going out of business, and a business which is a part of industry 
which is of so much concern in this country, that that would indicate 
that possibly there is something wrong in the operation of that busi- 
ness other than just competition? Or do you think it is all resulting 
from just competition and changing times? 

Mr. Mircneryi. Well, times have changed in Los Angeles. I think 
Mr. Taylor is better qualified to tell you about that, because he knows 
where those theaters have gone out of business. I think probably 
there are more theater seats now in the area than there were. It just 
shows that those are pretty weak theaters that are going out, and I 
don’t mean that any particular chain is coming in, but I mean that 
there are thousands of people in this area going to the numerous 
drive-ins and quite a number of fine theaters like Marco’s theater. 

Obviously, if someone builds a nice theater like the Baldwin, it is 
going to take patrons away from the weak theaters. 

Senator Smarners. It is true, is it not, that there are less and less 
independent exhibitors and that the number of large circuits—let’s 
put it this way: That the large circuits are beginning to take in more 
of the independent exhibitors and that there are less and less inde- 
pendent exhibitors ? 
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Mr. Mircne.y. I don’t know about that, and I don’t know what 
mean by inde pendent. Most of the people who appeared here 
not independent. They were circuit operators. 

Senator Smaruers. Well, of course there are various sizes, 
you speak of circuits. I am not very familiar with what thi 
guage is, but when you talk of a circuit, would you mean, we will 
a man that has seven theaters, is he, in your opinion, a circuit oper 

Mr. Mitcuett. I think so. I think in the industry any man | 
owns more than four theaters is regarded as a circuit, as I w 
stand it. 

Senator Smarners. Do you think this committee should inter 
itself in this problem, or do you think that it is just a matter th 
should leave open and let run, like it is now, and let competitioy 
tinue to take this toll, if that is what it is doing? Do you thi 
should just leave it alone ? 

Mr. Mircuerz. I have no opinion. I was called into this ma 
last Friday and I really have no opinion on it. 

Senator Smatruers. The only thing you do have an opinion on t 
is that your particular folks whom you represent, so far as you 
concerned, your opinion is they haven’t violated any law? 

Mr. Mircuett. Well, I don’t know everything that all of th 
people have done. I know that they are trying, like good America: 
to comply with the law. They didn’t like the Paramount decree a any 
better than apparently these men do. They are trying to abid 
the law. 

I don’t know, but maybe somebody makes a mistake. Probab! 
somebody made a mist: ake; if they didn’t it would be very unusual. 

Senator Smaruers. There wouldn’t be any need for lawyers if no- 
body made mistakes. Didn’t you say that, in your preliminary state- 
ment, somewhere in one of these cases there was at least an encourag 
ment by the court given to this business of arbitration as to clearances 
and dates ¢ 

Mr. Mircuety. I think that both the United States District Court 
in New York, holding that they couldn’t compel arbitration, and | 
believe the Supreme Court are of the same view, indicated that the 
voluntary arbitration should be encouraged, of runs and clearances; 
not of film prices. 

Senator Smaruers. Have your clients been always willing and 
ready to arbitrate on runs and clearances with the exhibitors who have 
called on them asking them to arbitrate 4 

Mr. Mircuetn. A plan of arbitration will only work if all the ex- 
hibitors are parties to it. As Mr. Harvey told you, they have had 
a long negotiation in the east, the details of which, in fact, even the 
outline of which I am not familiar with. But I am sure the distribu- 
tors would be interested in finding a means of settling amicably these 
claims of unfs uirness with respect to runs, availabilities, clearances. 
But you can’t do it unless they are all in. 

If you have Mr. Hanson’s group down here in an arbitration pro 
ceeding, let’s say,-with the owners of these other theaters, Fox West 
Coast and others, and if Mr. Berman—lI think he has this section 
(indicating)—if he stays out of it, if we comply with the arbitration 
we find ourselves sued under the Sherman Act by Mr. Berman. It 
only costs $10 to file a lawsuit, and there are lots of them filed. 
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Mv f iend Mr. Reicl Says it is $15. I don’t have to pay the 

. 1 don’t know. 

May I call Mr. Taylor now or do you want to ask further questions, 

Senator Smatuers. The only one question I want to ask of you 

that you said you sat here and listened to this testimony. Do you 

ve the feeling that there is something wrong, other than besides 
just pure competition, in this business of distributing pictures to 
exhibitors ¢ 

Mr. Mircney. I have a lot of feelings I would rather not express 
I think there is something wrong with a lot of the statements these 
complainants make, quite a bit wrong. Maybe Mr. Taylor can show 
you how wrong they are. 

Senator ScnorrreL. You may call your first witness. You were 
sworn a moment ago, were you not 4 

Mr. Taynor. Yes. 


TESTIMONY OF ALFRED R. TAYLOR, PARAMOUNT FILM DISTRIB- 
UTING CORP., LOS ANGELES, CALIF. 


Senator Scuorrren. You may proceed, counsel. 
Mr. Noone. Please state your name. 
Mr. Taytor. Alfred R. Taylor. 
Mr. Noone. Your business affiliation ? 
Mr. Tayztor. I am with Paramount Film Distributing Corp., 1613 
West 20th Street, Los Angeles, 
Mr. Noone. How long have you been affiliated with Paramount, 
Mr. Tay lor? 
Taytor. I have been affiliated with Paramount for 25 years. 
ve been a salesman in San Francisco, in Portland, and a branch 
manager = ew and Indianapolis and Los Angeles. 
Have you heard the testimony of all of the witnesses 
he committee? 


Yes, I have. 


This committee would like to get yvour views on everal 
of the major problems which the ‘V have presented to the committee, 
and tl e first of thos e appe ars to be compet titive bic it lit oO, Or n vou 


» the polici ies of Paramount with re spect to the use of competitive 
bidding in this area ? 

Mr. Tayior. Well, I don’t know, if you don’t object I would like 
tart my way. I have them listed ¢ hronologic rally, and I have 
tive bidding in here to talk about. 

| have in here, I think, every subject to which these gentlemen talked 
nd I have tried to fix it so they follow one another. 

Mr. Noonr. All right. Very well. 

Mr. 'Taytor. Is that satisfactory? First I think I should tell you 
hat eliminating the exhibitors that operate in San Francisco, there 
has been testimony only from one exhibitor who is operating one 
theater. He also has two small theaters. Another one in the town 
of Hawthorne and one in Lomita, and they are closed, but he is pres- 
ently operating only one theater. The rest of these gentlemen are 
small cirenits, and I would class them as big citv operators, because 

are all operating in the metropolitan area of Los Angeles. 


Coli- 


7 
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Mr. Jones mentioned he is at San Diego, but he has a theater 
San Fernando Valley, and the metropolitan area is the basis of 
majority of this discussion here; regardless of what it is it comes 
through the metropolitan area of Los Angeles. 

Now, as far as the small towns are concerned, we do not have a 
trouble w ith the small-town exhibitors. The reason for that is the, 
are isolated areas and the salesman being used to—an advantage to us 
to be working on the larger accounts, so in selling the small towns we 
are willing to sell them as far in advance as we can. We sell them 
months ahead. We give many a 20 percent cancellation. He can 
leave out the pictures if he doesn’t want to use them, that are not 
suitable for his town. 

So I assure you that the matter of the small town, as far as Para 
mount is concerned, can be eliminated from the discussion. It al! 
pertains to this area right here. 

Senator Smarurrs. May Task a question right there? Did I under- 
stand you to say that in the small towns you sell them months iy 
advance ? 

Mr. Taytor. Months in advance 

Senator Smaruers. Is that block booking? Is that called 
booking ? 

Mr. ‘Tayntor. You might call it a form of block booking, only that 
the pictures have been trade screened and have been available for 
exhibitor viewing if the exhibitor desires. 

Instead of a salesman calling as he used to, say once a month, he now 
calls upon them once maybe every 3 or 4 months and sells them 
10 or 12 pictures, whatever we have available for sale. 

Senator Smaruers. As a practical matter, that is beneficial, from 
what testimony that has been given, obviously, to both sides. 

Mr. Taytor. That is right. 

Senator Smarners. Block booking. How far in advance do you 
figure you could sell a block? Could you do it for a year? 

Mr. Taytor. Oh, no. 

Senator Smarners. There was testimony here yesterday that that 
was legal and could be done. 

Mr. Tayzor. There are some companies, I understand, who are 
doing that. We do not endeavor to sell our pictures until we have 
announced the release dates. 

Senator SmarHers. But you do now sell to small towns several 
months in advance, and several pictures ? 

Mr. Taytor. That is correct. We do not have any trouble with the 
small towns. 

Senator Smaruers. And you give them the 20 percent elimination? 

Mr. Taytor. That is right. 

Senator Saariers. You submit to them a list and say, “You can 
eliminate 20 percent of these and take the balance” ¢ 

Mr. Taytor. That is right. 

Mr. Noonr. Are those licenses granted in advance of release dates! 

Mr. Taytor. Oh, yes, as soon as the pictures have been trade shown. 

Mr. Noone. I shouldn’t say in advance of release. You stated that 
the reason you can’t do it in all situations is that it cannot be an 
nounced—they cannot be negotiated prior to the announcement of a 
release date. Is that correct? 
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Mr. Taytor. For instance, Monday we received our releases for 
July and August. Within the next few weeks they will be trade 
creened and we will go out and sell those pictures to the small towns, 
and probably at the same time the salesman will sell 5 or 6 pictures 
that have accumulated in the meantime, and make them all at one 
time and it saves both of us a lot of trouble. 

Now, I think that I should make a little statement about block 
selling being restored and a fixed availability. They work together. 
Now, you will recall that the exhibitors were ‘opposed to block selling. 
That means selling a given exhibitor 1 year’s product at one time. 

Now, from the testimony you find here in the last 2 days that they 
ve in favor of block selling and a fixed availability. Since the 
former system of block selling, there has come into being competitive 
bidding, where the theaters are bidding against each other for pictures. 

Now, if you went back to block se ling, that means you go to one of 
these theaters and you, along with others—these exhibitors testified 
here of favored availability in Los Angeles on a fixed availability. 
It means they will buy those pictures one year in advance and when 
you write up that contract you write upon the contract the fixed avail- 
ability. In other words, for one year we deliver every picture on that 
fixed availability. 

Now, suppose that there was another theater a few blocks down the 
street and he decided that he would like to move up. He hasn’t been 
doing very well, and this man with a franchise ahead of him for 1 
year has an availability, say, of 21 days following first run Los An- 
geles closing. That is the earliest subsequent run available. 

So this second man decides, “Well, I would like to move up.” So 
he comes to the distributor and the distributor says, “I am sorry, I 
can’t permit you to move up. I have sold my pictures for 1 year 
to this other man.” 

Suppose in the same area somebody wanted to build a new theater 
and he comes into the office and says, “Now, I have a theater that is 
larger than this man’s that has this 21-day availability; I have a 
parking lot, he hasn’t. I have some new innovations in my theater 
that he hasn’t.” 

I say to him then, “No, I’m sorry, I can’t sell you those pictures 
because that man—I have licensed him those pic tures for a year and 
he is playing them off and he has a fixed availability.’ 

In other words, the market has opened. It is an open and a free 
market today. I don’t think you can ever go back to the former way 
that we sold film. A franchise ina e ompetitive area and a fixed av: ail- 
ability will close that market up again, and I think as I go through 
here and the things that I show you will relate to that thought that 
I have just expressed. 

Senator Smatuers. Did I understand you to say that today there is 
an open market ? 

Mr. Taytor. A free and open market. 

Senator Smaruers. And it results from this competitive bidding. 

Mr. Taytor. It results in this particular area under our system of 
distribution—Paramount’s system, I am speaking of—only of Para- 
mount. It creates an open and free market. 

Senator Smaruers. Under your system of distribution. 

Mr. Taytor. Under our system of distribution 
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Senator Smatruers. What is your system of distribution ? 

Mr. Taytor. Well, that is a long story and I have that in cl 
logical order. I would like to talk about that later. 

Senator Smatruers. Well, isn’t this the place to talk about it 

Mr. Tayxor. You will get me all tangled up if I do. 

Senator Smaruers. I don’t want to tangle you up. I am nm 
ing to tangle you up. I am trying to get this clear in my own 1 
but you m: y do that later on if you wish. 

You said you would address yourself to this question of : 
market and how it gets to be an open market. 

Mr. Taytor. I will guarantee you I will cover every subject 
has been testified to here. 

Senator Smaruers. Fine. 

Mr. Taytor. Now, I think I should tell you something first 
distribution because I gathered that when the word “exchange” . us 
that some folks are of the thought that we are similar, possibly, 
California Fruit Growers Exe hange, and that is not so. 

The first thing that happens in our business is the studio starts t; 
produce a picture and at that time the studio publicity de parti 
does its best to create some advertising and publicity stunts throug! 
displays in Life or Look or tie up with some automobile ¢ ompany 
a star endorsing soine item and the name of the picture is liste 
the advertising copy, and so forth. 

Finally the studio completes the picture and they screen it in 
various areas around here in Los Angeles to get the reaction of the 
public and to cut the picture or revise the picture according to th: 
way they feel it should be. 

Eventually the picture is completed and it is sent to the distributio1 
department, which is the distributors—commonly known as the { 
distributors in this business. 

After we receive this print or our quota of prints we announ 
a trade screening to which the exhibitors are entitled to come int 
the office and view the picture. 

Sometimes those trade screenings are held in a theater during a 
evening and the exhibitors usually put aside a few hundred seats fo1 
the benefit of the exhibitors. 

After that is completed it is our job in distribution, and acti 
all we are is a salesman, it is our job to license these pictures to these 
exhibitors in our territory. 

Our territory consists of north to Bakersfield, south to the Mexica1 
border, the entire State of Arizona, and three towns in the souther 
tip of Nevada. That is the portion of the territory that is assigned 
to us. 

The company has 82 offices in the United States and they are located 
strategically to take care of the wants of the exhibitor. A lot of it is 
depending too upon shipping facilities. For instance, if you get 
into a part of New Mexico, if it costs less to ship from Dallas thai 
it does from Los Angeles, the town will be moved to the Dallas terri- 
tory or something of that kind. Those things are worked out. 

As I say, we have 382 offices in the United States, and here on the 
west coast there is Los Angeles, San Francisco, Portland, Seattle 


Salt Lake City, and Denver. They handle roughly the 11 Wester 
States. 
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Now. these exchanges of all companies are located | 
. city in what is called film row. Each company is its own oflice. 


ey conduct their own business. We have no iiiiation in any 


id the location of all of them together is no different than a group 
aeadt manufacturers or coat manufacturers or whatever the 
» may be. They are in the same location simply to accommodate 

tomers. 

We set a release date on a new nee and that release date set 
generally to coincice with the peak of our national advertising, for 
vhich the company pays 100 oa reen t. Lam talking about advertise- 

ents in Life and Look and those periodicals and screen magazines 
und so forth. 

We try to see that the major ity of the big cities in the United States 
ire playing that picture just as the advertising reaches its peak, 

We have prints in the United States totaling from say 325 to 340 

‘400. I may be off a few, but generally that is the number that is 
made up. The "y are made up based on the value of the picture in our 
opinion and the number of prints that they can afford to make up. 
Prints cost usually from $150 to $500. That is depending on the 
length of the picture and whether or not it is in color. 

Of course, you understand that many of the theaters can never pay 
for the cost of a print. However, it is used time and time again. 

I think that covers the matter of distribution, and I would like 
to clear up, I think, the matter of runs and availabilities and clear- 
inces, because those items all tie up together. 

Now, everybody agrees in our business, and the courts have, ems 
that not everybody can play the picture at the same time. And 1 
would be foolish for us as distributors and foolish for the e Sees 
to try, and, therefore, there came into being a succession of runs, 
that 1s, first run, second run, third run, fourth run, fifth run, and so 
forth, 

We gather the most money from the first runs, and that is why 
they play first, the next most money from the second runs, and they 
play second and so on down the line. 

Now, that man that plays first run is entitled to a clearance over 
the next man on second run, and everybody agrees that that is a 
very important part of our business—clearance—it is very valuable. 
And the man that pays more is entitled to that clearance. Everybody 
n our business, I think, agrees to that. 

The question is the amount of clearance, and that is a debatable item 
between the distributor and the exhibitors, and we try to solve them 
as best we can. ; 

The next thing that I think should be cleared up is availabilities. 
Now, an availability is a period of time in which the second-run 
man, as an example, can play following the first-run man. If you 
sell a picture first run in Los Angeles, and Los Angeles first run has 
21 days’ clearance over the second run, the availability for that second 
man means that if a picture closes first run Los Angeles on March 
l, it is automatically available to the second-run man on March 21— 
21 —— That is what is called availability, but they all tie 
In tner, 
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One of the most important parts of those three items is runs, and 
clearance is second for the earlier man and availability is very 
portant for the later man, and as you go down the line. 

Now, there has been a lot of complaints appear about film rental, 
and this is not much to mention, but I think it has some merit 
Reductions are granted by our company from time to time in ma 
theaters, but not in bidding areas. 

Senator Scuorprret. Not in bidding areas? 

Mr. Taytor. Not in bidding areas. I am excluding bidding areas, 
But you should remember, too, if you consider that the plight of th 
smaller man is film rentals, there are also other items that shou 
be considered too. 

Now, the operation of a theater has gone up considerably. He 
has the power company to pay. Maybe the power company should 
be approached and told they have got to reduce the power bill because 
this man is in trouble. Or the newspaper for newspaper rates, or 
landlord, or the operator’s unions. I mean there are other items t] 
cause a man’s difficulty other than film rental. 

This is brought very forcibly to your attention because that is 
practically the only flexible item that he has in his operating expenses 
He can reduce or dischs arge an usher or take off an assistant manager 
or something of that sort, but the film rental is the only flexible ite 
that he has in his fixed charges, because this is a barter business 
There is no price for anything that we have to sell. We barter fi 
all of this merchandise that we ; release. 

Now, when you come to selling, there are generally considered t) 
items. ‘There is the outright selling in small towns, which I have ex 
plained to you, or outr ight selling in towns where—and some of t a 
are good size towns, W here the exhibitors get along with each other and 
they buy only certain products from certain companies and the re 
never is any trouble. 

I could give you as an example, Las Vegas. We have sold a theater 
in Las Vegas for 25 years. I think Metro sells that theater and Fo: 

sells that theater iat Republic sells that theater. The other man has 

‘ Warner Bros., Universal, Columbia, United Artists, and the other 
exhibitors never interfere with each other. They don’t want eac! 
other’s pictures, and so you go along year after year and you sell 
your same Cc ustomers. 

Then you have the bidding part of it. Now, we have a number of 
bidding situations in this territory outside of this map here. I am 
talking about towns like San Pedro, which is located at the bottom 
of the map, and Santa Barbara and San Bernardino and towns of that 
size, Pomona. But you will find very little trouble with your bidding 
in those areas because competition is not as strong there and there are 
not as many theaters in the area. 

So you come to your main bidding area, and that is metropolitai 
Los Angeles and that is the area in which these gentlemen are involved 

So far as Paramount is concerned, you analyze our problem and 
you find that bidding is not mandatory by the court. You can also 
cite cases where the court has stated that we can sell our own custome! 
if we choose; anyone we choose we can sell. 

So bidding is not mandatory by any court. You can sell, choose 
your own customer if you desire. Why do you have trouble solving 
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this problem? You have trouble because the consent decree this 
company Paramount entered into with the United States District 
Court March 3, 1949, which Mr. Mitchell quoted, requires that Para 
mount sell without discrimination in favor of afhihated theaters, 
eireuits or others. 

Now. how can we handle this problem‘ I want to give you a few 
examples and I select the Orpheum Theater in downtown Los An- 
geles as one, because Metropolitan Theaters were here this morning. 
Let’s say my superior and myself decided we would discontinue bid 
ding in downtown Los Angeles. We weren't going to have it any 
more, that we were going to choose our own customer. So we analyze 
the theaters downtown and we think of the seating capacity and the 
location of the theater and the transit facilities nearby, and whether 
or not there may be good parking facilities nearby, and we decide 
we are going to sell our pictures to X theater. We have chosen X 
heater. 

So we are subject to attack for that from the other exhibitors be 
cause We are not giving them an equal opportunity. Now, there is a 
lawsuit pending by Metropolitan Theaters of Los Angeles, Orpheum 
Theater against Paramount, because we delivered our pictures to the 
Paramount Theater Downtown under a franchise, which was written 


[ believe in 1933 and renewed in 1939 and expired in 1952, and the 


theater was operated by Mr. Wolff, who testified here yesterday. 
That franchise was the source of litigation in this city, right in this 


building, in the Federal court of Judge Westover. Judge Westovei 
ruled that franchise was a valid instrument. Yet we are attacked 
by Metropolitan ‘Theaters because we were delivering our pictures to 
the Paramount Theater under this franchise. 

Let me give you an example of how we can get into trouble. I will 
take a smaller town. Let’s say that there is a man in a small town 
that is running a theater, theater A, town A. He has a theater in 
town A, and the only theater in town. So 4 miles away there is 
another little town without a theater. A man goes in and builds a 
theater, and we will call that town B. 

So he comes in to me and he asks for an availability for his 
theater. I analyze that situation as best I can, and I say, for instance 
maybe in my opinion town A will gross more than town B. Ther 
fore, town A is entitled to play ahead, and therefore it would seem 
to me that clearance of 14 days, town A over town B, would be sut 
ficient and proper. 

So the exhibitor in town B goes to another company and the othe 
company says, “Well, it seems to me that 7 days would be proper.” 

So he goes to another company and that company says, “Well, it 
seems to me that 21 days would be prope “ 

So about this time he comes back to me. I have offered 14 days. 
He has 2 companies on 7 days. 

So he says to me, “You know. I have rot companie l and 2 here on 
(days. You know that is an advantage to me to have an availability, 
a steady flow of product on the availability. I would like to get 7 


days.” 


4 


So it isn’t of too great importance, anyway, in this are 
O. K. 
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Now, he has 3 companies on 7 days. So then he buys some pi 
from these three companies and he goes home. Well, it dey 
that the town is not doing very well. Maybe the theater was a 
too good for the town. Maybe a few years from now with 
people, why, he would do better. 

So the other companies go out there, too, to sell pictures. 
are out selling pictures. They are the companies that offered, 

14 and 21 days. So the exhibitor says, “IT won’t buy your pictw 
i4and 21 days. I have companies 1, 2, and 3 on 7 days. 

And they find themselves with a competitive problem. In « 
to sell, they must meet the availability or they don’t sell. 

They finally sell. Now, he has everybody on 7 7 ays. 

As I said, the theater is not doing so well, so he files a lay 

charging conspiracy, that all of the film dueenisiod and the exhil 

in town A have conspired against town B, because how could all tl 
film companies go out and analyze the same area and come up 
the same availability? That has happe ned to us. 

So we are in a dilemma, too. My district manager and my div 
manager, rather, and myself, so far as the metropolitan Los Angel 
area is concerned, originated what is known as the Paramount bidd 
system. 

I want you to know there is nobody in this business, among t] 
distributors, that has the same plan as Paramount. It is completely 
different than anybody else’s. You can never charge us with c 
spiracy. 

We allow every single exhibitor, without exception, an equal oppor- 
tunity to or Ly the pictures for whatever run is available. No one 
ever say they have been denied an opportunity. So we feel that we 
are p aus ing ourselves from this dilemma in which we find ourselves. 

At I say, it is a system nobody else has got. No one in this room 
can say that any other company has this syste *m like Paramount. It 
entirely different. 

Now, I would like to go over to this map and show you something 
about this system. You can roughly cut off what is known as the 
metropolitan area, metropolitan Los Angeles, from here on dow 
[indicating]. He ‘re is Long Beach and San Pedro, and here is down- 
town Long Beach and San Pedro [indicating]. 

There are two important areas that come first, and that is downt 
Los Angeles and that is Hollywood Boulevard; they are very 
portant. Now, in that 0 there is what is known as the urban area 
of Los Angeles, right in here [indicating]. 

Now, the grosses in downtown Los Angeles have been dropping con 
sistently. ‘They are dropping because this town is spreading out, way 
out [indicating]. 

As I told you, the theaters are in this urban core, where a lot of the 
are closing in here, around in here [indicating]. 

So we conceived the plan that instead of 2 first runs we would have 
7. That is no different than the May Co. or Bullock’s or other mer- 
chandisers, like Barker Bros., a big furniture company, who are 
generally spreading their stores al] out in these areas. 

So we ro oughly define No. 1 Los Angeles downtown, and confine it to 


downtow \ Angeles. 
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No. 2 is confined to Hollywood Boulevard. ‘This area here. known 
ac Glendale and the San Fernando Valley is one area. Roughly, West 
Beverly Hills to the ocean is another area. Inglewood, roughly, and 
down here and Redondo Beach and this area around here is one area 

licating]. ee 

Hontinaten Park, down here, to Compton is another area [indi- 
eating |. “And Pasedena. out here, and Glendale is another area 

licating |. 

That comprises seven areas. Nobody has this system. 

Mr. Mrrcueie. You don’t mean Pasadena and Glendale. 

Mr. Taytor. I beg your pardon. Pasadena and the San Gabriel 

ley. That isa little east of Pasadena, mostly off this map. 

We allow all the exhibitors involved in this area, with the exception 
of those in urban Los Angeles, to aie up What we consider to be the 
irban core, to bid for first-run day and date. 

We send them out these letters and we sen id a bid _ rl Cilem. 

I ne explain why the urban core did not bid; ‘eason being 
that we feel downtown Los Angeles is very necessary ral Holly wo 
holon is very necessary, and these theaters here are part of 
this urban core [indicating]. You couldn't have downtown Los 
Angeles and Holly wood Boul ‘vard and one over here | i idicating |. 

So we feel the urban core is definitely a part of the downtown and 
Hollywood Boulevard. And they are two runs and they are 
ni portant areas to the ¢1 ty. 

After we send out these bids we set a de: adline an d tha t de: adh 1e 

lways at 5 o’clock in any given evening. We open them up the 


Now, all of these bids and. in fact. all of the bidding di 
\ngeles area, as far as Pa ramount is concert ied, . ipproved by 

1y superior who is here in Los Angeles, and myself. There is nobody 
else involved in the approval of these bids. We are the only, sole 
people that have—or approve these bids and have anything to do with 
them. If there is anything wrong with them, he and I are the 
two people involved in these bids. 

Senator Smaruers. Who is your superior ? 

Mr. Taytor. Mr. Smith. He is in the same building in which I am 
located. He happens to be in Denver. 

Mr. Noone. He is the district manager? 

Mr. Taytor. He is the division manager, having charge of the six 
western offices I previously gave. 

After the awards are made, they then bid for 25 runs, 28 days after 
we Angeles opening. Now, this is a radical departure. .It is very 
helpful to the exhibitor, for the reason that the av: lability to the 
subsequent run is known when the letter goes out. He doesn’t have 
to worry how long the picture plays first run. He 
ab lity. 
_ For instance, if the picture is scheduled to play in these 7 areas 
lor 2 weeks, the next a gets an availability of 28 days after that 
the iter is opened, or 7 days opening. aon if the theater has 
played the picture for 2 weeks these subs sequent runs come in 2 weeks 
after the first run is closed. That is very valuable to the exhibitor 


i knowing when it is available and it is noted to him further 
advance, 
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Now, we bid these 25 runs: the number of runs is determined 
us. Roughly, they are the same number of runs that were us 
the prior system, except they have been cut down in some of the 
urban areas. For instance, in the San Fernando Valley we take : 
runs. West ee Angeles 3 runs, Inglewood 4 runs, Huntington Park 
area 2 runs, San Gabriel Valley 3 runs, urban core 12 runs—subse 
quent runs. This is on the 28-day availability, which is called the 
first subsequent run. 

After those bids are accepted we bid for the next run, which 
days, again from the opening; always from the opening instea 
the losis ng. 


The exhibitor is told in the letter who was awarded the pict 


first run. to whom the awards were made for the second run, ar 
knows who is planning ahead of him. He knows what theaters ha 
not played. He thinks he may make a better bid or a poorer 
depen ding on the fact whether the theater has played it or not. 

After that 42 d: ays we don’t do any more bidding for the reason 
the theaters are of the type that play very light. We will sell as maz 
runs as they want to buy. If the town is fairly well liquidated t! en 
there is no need to bid, because there is nothing involved. 

There has been talk here about this bidding system, that the f 
lows get all the pictures—Fox West Coast gets all the pictures. Yi 
know, Fox West Coast don’t like our system; they think it is terrib! 
The result is that out of all the pic tures—I have copies for you gentk 
men, if you wish—I have taken the first subsequent run theaters, | 
cause generally Fox is interested in subsequent runs. 

Senator Scnorrre.. We will incorporate one of these in the record 


Awards made on first subsequent run availability 


FWC | U.A. |PRIN.| CALPAC | W.B. ee SERO 


Greatest Show on Earth_} 
Jumping Jacks 

Son of Paleface 

Just for You 

Somebody Love 

Caribbean 

Carrie 

Hurricane Smith 

Savage 

Blazing Forest 

Road to Bali 

Stooge 

Cleopatra 

Tropic Zone 

Turning Point 

Thunder in East 

Stars Singing ‘ 
Sheba l 3 


NWN RK eee Nhe -_ 


Total 98 j 5 32 
Percent of runs 26 1% 814 


Fox West Coast and Warner Bros., 26 percent of product; independents, 74 percent of product 


Mr. Taytcr. Do you want me to read it? It shows that ninet 
eight of the pictures involved went to Fox West Coast, which is 2! 
percent of the total product. I have listed for your possible use 


results in United Artists, Principal, Cal-Pac, Warner Bros., Fancli 
& Marco. Sero and inde ‘pende nts, 
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Now, when you award all of the pictures to those others that I have 
jiste “l, you W ill find that the inde pe ndents got 48 percent. All of these 
people that I listed here, after Fox are inde ypendents, except Warner 
; if you want to consider them one of the big conspir ators, they 
awarded only one pic ture, so you couldn’t figure it on a fractional 

cts sandpultit: Fox West Coast and Warner Bros. together, if you add 
t up, you will find they were awarded 26 percent of product, and the 

ndependents were aw: arded 74 percent of the product. 

Senator Smatuers. May | ask a question right there 

Mr. TAYLOR. Vea. + sir. 

Senator Smatruers. Of COMERS, we have several questions we want 

o ask you later when you finis 

When you say the first subs at nt run, what do you mean by “first 
ubsequent run”? 

Mr. Taytor. That is the 28-day run. 

Senator SMATHERS. In other words, after they have been shown al- 
ready, then 

Mr. Taytor. I think I can anticipate you. You think that Fox gets 

the firstrun? No. 

Senator Smatuers. I think that is a question. 

Mr. Tayror. I think that is a good question. 

Senator SMATHERS. Who gets all the first runs? 

Mr. Taytor. Well, I didn’t bring that with me. But I can assure 
that Fox gets very few, because they don’t like the system. I am 
sorry I didn’t bring it. If during the luncheon hour you desire it, 
[ can call my office and have it here this afternoon. 

Senator SmatTuHeRs. As I remember the testimony, and you have 
been here hearing complaints, it was about the first run pictures, about 
Fox West Coast getting the first run rather than the subsequent run. 

Mr. Taytor. Thatisright. Iwill have it after lunch. I can assure 
you it is not so, because they don’t like the system. 

Senator ScHoepret. It isnow 12:15. Westarted at 9:30 this morn- 
ng. 

Senator SmarHuerRs. We want to finish this whole thing this after- 
hoon. . 

Senator Scnorrrent. Have you about concluded? 

Mr. Taynor. Oh, no. 

Senator Smatruers. I think the time has to come where we have to 
start questioning you. We are familiar—and I say this jocularly 
and I do not mean to imply anything, but we are familiar with these 
things called filibusters, where time is taken on the other side. We 
want to have the right to question you a little bit. We have another 
witness and we want to finish this afternoon. 

Senator SCHOEPPEL. We have to finish this afternoon. 

Senator SMATHERS. Perhaps you could sort of condense your testi- 
mony and that would give us a chance to start asking you questions, to 
develop some of these things we have in our minds, and maybe we 
can finish this afternoon. 

Senator Scnorrren. I would like to recess now, if we could, sir, since 
we started at 9:30. I would like to resume, say, between 1:30 and 
1:45. I will allow some leeway in there, if someone is late. You 
want to get some material from your office and I think we can expe- 
dite it that way. 
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(Thereupon, at 12:15 p. m., the hearing was recessed, to 
vene at 1:45 p. m., same day.) 


AFTERNOON SESSION 


(At the hour of 1:45 p. m., of the same day, the proceedings 
resumed, the same parties being present.) 
Senator ScuorrreL. The committee will come to order, ple 


TESTIMONY OF ALFRED R. TAYLOR—Resumed 


Senator ScHorrret. Senator Smathers, do you have som 
tions ? 

Mr. Mitcueii. Do you want the exhibit I suggested to S 
Schoeppel in the record? If you want to question Mr. Taylor, 
get started now if you want to let him finish later. 

Senator Smaruers. Fine. 

Mr. Mircueti. However you want to do it, just so you gi 
time to finish. 

Senator SmatuHers. Do you have the statements on the first 
Mr. Tayxtor. Yes. You recall we submitted it to you. 7 
jority of the complainants that were here were subsequent ri 

hibitors. This is a first run analysis. 

Senator ScHorpreL. May we have that for our files and it 
incorporated in the record. 

(The material referred to follows:) 


Los Angeles First Runs 


Greatest Show: 2 runs to Fox West Coast (Vogue, Hollywood; Califor: 
Huntington Park) ; 4 runs to independents. 

Son of Paleface: 4 runs to Fox West Coast (Vogue, Hollywood; 5th Ave., Ing 
Wood; California, Huntington Park; Alexander, Glendale); 3 runs to inde 
pendents. 

Just for You: 3 runs to Fox West Coast (Los Angeles, Los Angeles; Chines 
Hollywood; Alexander, Glendale) ; 4 runs to independents. 

Somebody Loves Me: 2_runs to Fox West Coast (Vogue, Hollywood; Lloy 
Inglewood) ; 5 runs to independents. 

Caribbean: 3 runs to Fox West Coast (Los Angeles, Los Angeles; Chines: 
Hollywood ; Loyola, Inglewood) ; 4 runs to independents. 

Carrie: 0 run in Fox West Coast; 7 runs to independents. 

Hurricane Smith: 0 run in Fox West Coast; 7 runs to independents. 

Savage: 1 run to Fox West Coast (Vogue, Hollywood) ; 6 runs to independ 
ents. 

Blazing Forest: 1 run to Fox West Coast (Vogue, Hollywood) ; 6 runs to in 
dependents. 

Road to Bali: 0 run to Fox West Coast ; 7 runs to independents. 

Stooge: 0 run to Fox West Coast; 7 runs to independents. 

Cleopatra : 0 run to Fox West Coast ; 2 runs to independents. 

Tropic Zone: 0 run to Fox West Coast ; 6 runs to independents. 
irning Point ; 0 run to Fox West Coast; 6 runs to independents. 
under In East: 0 run to Fox West Coast; 7 runs to independents. 

Stars Are Singing; 0 run to Fox West Coast; 7 runs to independents. 

Come Back Sheba: 0 run to Fox West Coast (prerelease run to Fox West 
Coast) ; (Regular release) ; 7 runs to independents, 

Total: 17 to Fox West Coast; 101 to independents. 


rr 
7. 
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Mr. Tayxor. It shows 17 pictures were awarded the Fox West C 
and 101 pictures were awarded to independents. 

Senator Smatuers. On first run? 

Mr. Taytor. Yes. 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 267 


Senator Smatuers. I think that should become part of the record. 

Senator ScHoEpre.. I just made it part of the record, Senator. Do 
ave additional copies. Mr. Tavlor? 
have additional copies, Mr, taylor * 

Mr. Taytor. I gave you four. Is that sufficient? If not, I can 
off some more. 

Senator Scuorerren. That is sufficient. 

Senator SMATurERs. Now, did you want me to start questioning Mr. 


yf 
oO! 


Senator Scnorerren. Yes. 
Senator SmatHers. All right, Mr. Taylor, let me ask you about com- 
titive bidding for a minute. When do you decide that there s 
ompetitive bidding ? , 
Taytor. Well. under this new an ve have, 
son solelv of om own. >| in o her situations. let us 
ta Barbara or Pomona or in that area. before our plan wel 


fldi nie 


nat, San Berdoo 
a Barbara are ther 


There is 1 Fox, 1 Warner Bros., and 1 
ers. So that is well distributed. 
say you con’t have competitive biddi y until 
dy asks fo1 
Taytor. No, no. Since the new plan has been in effect, whic! 
outlined this morning, which started on July 9, 1952, we started 

t bidding system ourselves. Prior to that time, before we initiated 

plan to keep ourselves out of trouble, we never started bidding 

inless one or the other of the exhibitors in a particular area asked for 
early availability and have been following another theater, so 
commenced competitive bidding. 

Senator Smaruers. So, since July, you now have competitive bid- 
ding on your own initiative ? 

Mr. Taytor. In metropolitan Los Angeles only. 

Senator Smaruers. And prior to that, how did you decide who 
would get the picture, prior to July of last year, in metropolitan Los 
Angeles? 

Mr. Taytor. Well, they were broken up into small areas. For in- 
stance, you take here, this is one bidding area. That is the Los Feliz 
Theater, the Campus Theater and the Loma Theater. That was one 
area with a circle around it and we would send out the bid letter to 
the three exhibitors and we chose one of them and there were little 
small sections all over town. 

Senator Smatruers. Well now, I am trying to follow you. Didn’t 
you say that before July 1 you did not have bidding? 

Mr. Taytor. Oh, no, I did not. 

Senator Smaruers. From this time on—in other words, you had 
bidding before July 1? 

Mr. Taytor. Yes. 

Senator SmarHers. But now you have divided it into seven divi- 
sions? That is the change since July 1, 1952; is that right. 


32617—53——-18 
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Mr. Taytor. No. It is only seven divisions for the first run. 17 
are actually 7 divisions for the first run—7 divisions for th 
subsequent run, but we take 25 runs in those 7 divisions. 

Senator Smaruers. When you asked for bida, you and Mr. 
fellow named Smith—do you always make it a pr actice to take | 
highest bid or do you look at the bid and see who it is from and « 
maybe you will take some other bid other than the highest, or 
always take the highest ? 

Mr. Taytor. We take the bid that returns us the most mon 
pur opinion. 

Senator Swvrners. Now, you decide that on the basis of what 
are going to charge, the admission prices and how long they are ¢ 
to run it and things of that nature? 

Mr. Taytor. That is right. And we have to look back o1 
records to find out the previous results in those theaters and you } 
gather from other percentage pictures pretty well the potential! 
the theaters. 

Senator Smaruers. Have you ever made it a practice to suggest t 
these people—let us go back and put it this way: when you send « 
this letter inviting bids, do you put in it what minimum price yor 
would take and that you expect them to bid and to conform to ; 
certain arrangement as to how long they would run it, and how they 
would feature it and how they would advertise it? Was that in y 
minimum bid. the notice rn it Went out origins ally ? 

Mr. Taytor. Well, going back prior to the old plan, we never 
them how they were to run the picture. We never told them anyth 
They could just submit an offer. As far as the admission prices ; 
concerned and things of that kind, I have one of the forms here wh 
will illustrate it. 

Senator Smatruers. Minimum terms, otherwise guarantees against 
percentage and all that. You would fill all that in, wouldn’t you? 

Mr. Taytor. No, that goes out in blank. 

Senator Smarners. Goes out in blank and they fill it in? 

Mr. Taytor. That goes out in blank and they fill it in. 

Senator SmarHers. What I am driving at is this. You heard yes 
terday and the day before some of these people testify that actually 
when they received notice that a picture might be av: ailable and 
asked to bid on it, that already in the invitation to bid there wer 
certain specifications. You heard that testimony, did you not, from 
some of these witnesses yesterday ? 

Mr. Taytor. Well, we have had certain specifications in our bid 
under this plan. In other words, we would ask for a guarantee 
against percentage acceptable to us or we ask for the advertising 
arrangement, which Mr. Berman, I believe, commented upon, but 
that was all in the form. 

Senator Smivrnuers. That was in the form? 

Mr. Taynor. That was in a letter accompanying the form. 

Senator Smaruers. Ina letter with the form ? 

Mr. Taynor. Yes, with this request to bid and a form attached 
to it. 

Senator Smaruers. In other words, when you did notify them t! 
they were eligible to bid, or you would accept bids, possibly not 

his application but in a letter form, you would set out certain pro 

sions, minimum provisions, which they at least had to meet ? 
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Mr. Tayvor. That is right. 

Senator SMaruers. So then the question of negotiation from that 

nt on—Il mean the question of negotiation arose over that minimum 
fieure. In other words, you would say, “Now, I want each of you to 
bic. but vou have got to start with the minimum figure and we will 

. who has the best bid,” assuming everybody is over the minimum 
ire 

Taytor. That is right. But that is in very few mstances. 
nator SMATHERS. How many instances would you say out of ap 
oximately—well, when you release a first-run picture, how many 
mes would you give them a minimum figure which they had to 

eet 4 

Mr. "TAYLOR. Well, there are two steps here before the plan and 

the plan started. When the plan started, there were many of 

— iters that we never played. 

ator SmMarHeERS. ‘That was before July ¢ 

Mr. Tayvor. That is right. £ am taiking after July n 

Senator Smatruers. ‘That is right. 

Mr. Taytor. We had never plaved ¢ > shown any pictures in any 
of these theaters, so we took, let us Say, a Bob Hope picture and we 
hecked back and found what we earned on the previous Hope picture 
ind we set a minimum, or close to it, but as time went on, say in a 
period of 4 months, we eliminated the guaranty entirely. In the 

st, oh, I guess 3 or 4 months there have been no guar: inties at all 
because we have pretty well a knowledge of the potential 
houses in which we played our pictures, so we don’t feel a anata 
iny longer necessary. 

Senator Smarugers. Now, let us talk from July on. Do you have 
pictures that you decide to show—I think the word is “prerelease” 
which you don’t invite anybody to bid? You just put them any 

where you want to and let them run. 

Mr. Tayitor. No. Every prerelease picture in this town has been 
open to bid. I will give you a list of them if you want them and 
tell you the outcome of it. 

Senator SMaruers. No, I am not interested in specifics on this 
point, so much as I am the general manner in which it has been 
handled. ‘Phere has been some testimony here and you have heard 
t, about the fact that the way you have gotten around having all 
he people bid on what amounted to first-run pictures, to begin to 
hrow them into this prerelease category, where you then would not 
have to open them up to bid. You heard that testimony. 

Mr. Taytor. Yes. 

Senator Smaruers. Now, is that true or is that not true? 

Mr. Taytor. Every prerelease picture we have had has been bid 
upon by the exhibitors 

Senstor Smaruers. Yes? 

Mr. Taytor. In fact, the gentleman that was here this morning 
representing the Metropolitan Theaters submitted a list, but if he had 
gone back just a little bit further he would have found that he pl: ived 
(he Greatest Show on Earth from us, which was a big picture in the 

rpheum Theater. 

Senator SMaruers. But he didn’t play The Greatest Show on Earth 

run—he vot that subsequently. 
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: . Taytor. No, sir, he got it on a prerelease. 

‘nator Smarnuers. In other words, he played it the first tim: 
it 1 wes ever played or as early as any other theater ever played it? 

Mr. Taytor. We agree to take two shows in the city of Los Ang 
and he was awarded one of them. 

Senator Smaruers. All right. Now out at the Regina—I don’ 
know who owns that theater. 

M-. Tayrtor. The name of the theater is the Fine Arts Theater 
was the Regina about four years ago. It is operated by Fox W; 
Coast 

Senator Smaruers. There has been some testimony here that 1 
was some picture, I think something about the sun— 

Mr. Noonr. Place in the Sun. 

Mr. Tayrtor. Place inthe Sun. That is our picture. 

senator Smaruers. It started out there. Was that picture giv: 

ibitors and were they permitted to bid on that? 
‘aytor. No, not all exhibitors. 

Senator SmaTuers. I mean first-run exhibitors ? 

Mr. Tayior. What we considered to be first-run exhibitors 
downtown, Hollywood, Beverly Hills, Wilshire area. In other w: 
we didn’t want to start placing the picture Place in the Sun as a 
release eut in — na. 

nator Smaruers. What I am saying now is in the downtow 
Hollywood area wand: you are telling me that that picture Place it 
Sun was given every exhibitor in the downtown area with a first « 
uuse—a first-run Class A house and he had an opportunity to | 
that picture? 

Mr. Taytor. That is right. 

Senator Smatuers. Before it was ever run? 

Mr. Taytor. Yes, that is right. 

Senator Smaruers. As I understand the testimony here, and you 
correct me if I am wrong, that somebody, I forget who it was, was 
complaining about the fact that they did not have the chance to bid on 
it. I recognize that everybody outside the area should not have su 
an opportunity . 

Mr. Taytor. Mr. Wolff made some sort of statement, and I believ: 
you asked him if he had been given the right to bid and he said he did 
not recollect. 

Senator Smatruers. But you are saying he did have the right to bid! 

Mr. Taytor. Yes. 

Senator Smaruers. All right. 

Mr. Taytor. Do you want to discuss what happens to prereleases! 
The indication here is that these prereleases are putting the exhibit 
out of business. 

Senator Smaruers. No. What I am trying to get at is the pattern 
which has been followed, in the hopes if it has been discrimi 
we might be able to do something to change it, and the only t! 
am trying to do is satify myself as to whether or not there was di: 
crimination, or whether or not there is no discrimination. 

Mr. Taytor. As far as Paramount is concerned, every one of th 
prerelease pictures, and I will give you a list of them, that were 1 
leased in Los Angeles were bid for by the exhibitors. 

Senator Scnorrret. Within this area? 


"(WCPO ps 5 
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Taytor. Within the Downtown, Wilshire, 
ator SCHOEPPEL. Yes. 
faytor. And you will find, if I may add, 
sing in Los Angeles is different than it is 
try. 
ou see, we are close to Hollywood and have acces 
id studio facilities and the lights and we can have 
eres for possibly some chi rity. Sometimes it 1 a )] 
e case of Place in the Sun and Come Back Little Sheb 
Academy Award, which in the case of Come Back 
ya and A Place in the Sun, meant many thousands of dollars to 
many exhibitors, and to ourse lves, over the United States. [ mean, I 
ve got a remarkable picture here on Come Back Little Sheba, which 
ney mentioned shouldn’t have been prereleased. 
In order to clarify this, to place yourself in a position to win an 
idemy award you must release a picture in Los Angeles 7 days 
fore the end of the year. So we released Come Back Little Sheba 
t in the United States in the Fine Arts Theater in Beverly Hills on 
‘istmas Day and it was done for the purpose of qualifying for the 
idemy award. 
Now the picture didn’t open very well. We had a girl that is abso- 
itely unknown here on the west coast, but she gave a wonderful per- 
formance. And Burt Lancaster, who has always been cast as an ath- 
sort of chap, he is cast as an alcolohic. So we ran that picture 
leach week it stayed very firm. It didn’t drop down which indi- 
| that the picture had a lot of quality—word-of-mouth advertising. 
Now, wé could have kept that picture in the Fine Arts Theater, but 


we removed it on March 11 and opened up on March 18. 2 days before 


the academy award, in the seven day and date theaters. 

But let me show you what h: ap pens to the gross. We opened up 
on a the 18th in these 7 theaters and we grossed $4,689. 
The next day, the 19th, and this hanes what can happen to you in tele- 
vision when there is some prominent event to be shown on television. 
fhis was the night of the academy award. We dropped from $4,689 

» $2,454. Shirley Booth that night was given an award as the best 

of the year. The next day, Friday, it grossed $10,671. 

Now, the exhibitors are getting the greater ne of this 

On Saturday it grossed $14,038. On Sunday it grossed 

70. On Monday it grossed $4,743, and any exhibitor will tell 

you that you very, very rarely uo more on a Monday than you do 
on the opetiing day. 

And on Tuesday, the seventh day, it did $4,799, again more money 
the opening d ay. 

Now, this is happening to Come Back Little Sheba all over the 
United States. So, the way we handled that picture helped the ex- 

itors all over the United States. 

had a place in Rock Springs, Wyo., where on a Sunday, he 

d, I think it was, $838 and we have h: ‘d pictures play there for 
s and do $1,000. He grossed $838 the first day, so we helped 
xhibitors nationally on that picture. 

So we helped all those exhibitors. We helped the exhibitors 
nationall y on that picture. I think we should be complimented for 
L great Jo . 
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Here are the series of releases that have been prereleased. If 
want me to go on ande xple iin the circumstances on each one, I w 

Senator Scnorrren. This will be put in the record. 

Senator Smaruers. On those prereleases, you don’t give the 
run theaters an opportunity to bid on prereleases 4 

Mr. Taytor. No; only the theaters located in downtown Los A 
geles and on Hollywood Boulevard, and in the Beverly Hills-Wilshir 
district, because we feel that those are the proper places for prereleas 
pictures. As I said, we don’t want to put on prereleases out 
Pasadena. 

Senator Smaruers. You made the statement in your direct 
mony that went to the cost per day of first run, which would se 
be logical. Yet, we have heard testimony here—I think two fel 
vesterday test) ified, and I think, as a matter of fact, one drive-in 
this morning—that they frequently are required to pay in film rent 
more than are the first-run theaters. Did vou hear such testiny 
Did you hear somebody say it e 

Mr. Taynor. Yes. 

Senator SMATHERS. . wish you would comment on that. 

Mr. Taytor. Well, that could happen. When I say “first ri 
I am talking about Me large cities, and you will find others wher 
get into an area—let us say Pomona, Ontario: they are 5 miles ay 
and in between there is a drive-in theater. Now, the man plays fi 

Pomona. It is natural in that position that the drive-in theat 
n the middle would follow the man in Pomona and do more bus 
because he not only draws from Pomona but he draws from Ont 
In other words, the tentacles of a drive-in theater are greater than 
the tentacles of the conventional theater, because the convent 
theaters are closer together than are drive-ins. So, that could happ 

Senator Smatuers. So, then you feel that you are justified in char 
ing the drive-in theater a larger percentage of his profits than y 
would the man in Pomona or the man on the other side in Ontario? 

Mr. Taytor. Oh. no, no. Besides, in Ontario the drive-in bids 
against the theaters in Pomona for first showing. Do we charg 
higher percents ge ¢ 

Senator Smaruers. Yes; a higher percentage. 

Mr. Taytor. No; not necessarily. 

Senator Smaruers. I know not necessarily, but what I am try 
to get is: You made the statement, which seemed to me to be ve 
sensible and very logical, that you make more money on the eat ru 
of your pictures than you do on subsequent runs—third and fourt 
runs. 

Mr. Taytor. That is right. 

Senator Smaruers. Yet, we have had testimony here that ° 
people charge more money for the film from these third- and fourt 
run exhibitors than has been charged on the first-run exhibitors. How 
does that come about ? 

Mr. 'Taytor. Let’s exclude the drive-ins entirely, because their 1 
per day gross more money. If you take the conventional theater, 

1 not sous you fo On down the line. 

Senator Smatuers. In other words, you say as you eliminate t! 
drive-in theater. In the testimony that we have had here from, 
think it was, the president of the Northern California Theater Ow 
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ers. L believe Mr. Tegtmeier was the one that said that frequently they 
paid more than the first-run house. Now you say that that 
true. 

Mr. Taytor. Yes; they are a conventional theater against con- 
ventional theater. But if a situation is involved where the dri 
heater is actually paying more money—— 

Senator SmarueErs. Let’s don’t get on drive-ins. Let’s stay with 
the conventional theater for a minute. Then we will go to drive-ins. 

You say there is no instance where you people « ‘h large more 1n 
rental from an exhibitor who is having it run on the third or fourth 
time around than that which you charge a first-run exhibitor 4 

Mr. Tayrntor. No. There isn’t, but you 


Is not 


ve-in 


y are Comparing the large 
st-run theaters against the next runs, and there is no comparison. 
Phe first runs pay a lot more. When you get down further on the 
lability 
Senator SmMATueERs. Lam not comparing anything | 
find out. 
Mr. Taynor. I think I can clear it up. The first runs, there is no 
estion that they pay the most money. ‘They gross the most money 
d thev have the highest admission. 
You vet down between the line between the 28 and 42 and 
» days, the film rental becomes less 


am try ne 


6 and 


Senator Smaruers. When you are charging a certain percentage, 
1O you charge these third- and fourth run exhibitors a higher per- 
tage of the gross profits than you charge the first-run houses ¢ 

Mr. Taytor. No. You may start out this way: that you may sell 

first-run theaters on a sliding seale, and you look at the contract 

d the contract says “20 to LO percent on the seale.” and the mini- 
mum is 25 percent, and you do a bad business: then he will only pay 

» percent. 

Now, it is possible in the subseque nt runs you sold him for 30 per 
cent or 35 percent—that that could happen. But what you find is 
that if, in the first runs, you only earn 25 percent, we would have to 
change our sights on the picture. I mean it isn’t worthy of the per- 
entage inthe next run if all vou can earn in the first run is 25 percent. 
a you start selling the subsequent runs on a flat rental basis. 

enator Smaruers. What you are saying is you sell the first-run 

mmetimes for 25 to 50 percent. 

“Mr. ‘TAYLOR. ‘On a scale, 

Senator Smatruers. A minimum of 25 percent. You don’t make 
enough money on it and when it goes on down to the third and fourth 
runs you raise the percentage in order to get your money? Is that 
what you are say ing ¢ 

Mr. Taytor. No. 

Senator Smatuers. That is what I thought you said. 

Mr. Taytor. IT say if all you are going to earn—you actually don’t 
know what to charge the subsequent run exhibitors until you find out 
what the picture does after it opens. If the picture is a failure, then 
you don’t ask for percentage. You arrive at some kind of flat rental. 

Senator Smaruers. In other words, you are saying no matter how 
you work it the third- and fourth-run houses never have to pay more 
for the picture than does the first-run house ? 

Mr. Taytor. That is right. They always pay less. The subsequent 
runs pay less, going down the line step by step. 
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OMATHERS. Despite what the testimony has been 
re, you still say they never pay more? 


Mr. l'aytor. I don’t think the testimony is referring to th 


( 


portant first runs. I think the testimony is referring to the 2 
run, the 42-day run, the 49-day run. Those runs where the pric 
down to $200, $175, $150, and so forth. You are not talking 
that big money. 

Senator Smaruers. The only thing I recall the witnesse 
to—and I am very happy to be corrected if I am wrong—w 
frequently, even though they were third- and fourth-run hous« 
had to pay more for the film than would a first-run house. 

Mr. Taytor. Well, if their testimony means if they are ru 
third and fourth run and they are paying more than the first 
that is the most amazing thing I have ever heard. 

Mr. Noone. Mr. Taylor, Mr. Meek testified this morning 
situation 

Mr. Taytor. He is from San Francisco. 

Mr. Noone (Continuing). Not involving a Paramount pict 
but his testimony paralle le d that of other witnesses to the effect 1 
earlier run, not necessarily first run, are getting pictures on a 
rental, whereas he is pay ing a percentage. I think the witnesses have 
testified uniformly that the flat rental is a much more desirable ar- 
rangement than a percentage. 

Mr. Meek, referring to his testimony, specifically interpreted that 
as a penalty in his situation. When he went in to the distributor 
August, they offered him the picture at $120 flat rental. He pass 
it up for one reason or another at that time, and when he went ba 
in September they said, “Now your price will be 30 percent. 

He objected very stre nuously that that was a penalty on him, al- 
though he couldn't spell it out in dollars. 

Well now, that is the situation, I think, to which the Senator 
referring. In one way or another, according to the exhibitors, 
frequent cases they are paying more in rental than earlier 
pictures. 

Mr. Taytor. Again I say you eliminate the first run and you 
going back to the second, third, and fourth runs and the rentals 
$25, $30, $35, or $40, and that could happen. 

You ha ave one man selling one fellow for $30 and somebody el 
selling for $35. If there is any place among the small theaters w! 
somebody says he is paying more, that is playing ahead of him 
same general area, in this territory, in regard to Paramount, all 
has to do is come in and see me and I will reduce it, if that is the 

Mr. Noone. You will? 

Mr. Taytor. It doesn’t amount to too much; $15, $10 or $5. 

Mr. Noong. This matter of adjustment—Iwould like to ask you 
further about that; but, while we are on flat rental versus percent 
several of the witnesses testified to the effect that two pictures which 
they had to buy on percentage from two different dis tributors woul 
” Ly on the same bill on an earlier run, and they concluded, from t! 

t least on e of those pictures had to be sold ona flat rental. 

Mr. Taytor. That is possible. I would say it is possible. 

Mr. Noone. Would that, in your estimation, mean that the ear! 
run got a more favorable deal ? 
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TAYLOR. Not ne essarily. r 
ile some other kind of deal. Mayb 


' 


ase 1n ne flat ren 


er m 


al price, in order ‘to get awa 


y 


{ 
} 
nN 


r instance, if you have two pictures and, say, yor 
day, Mond: ay, and ‘Tuesday, anda one Wednesday, 
Saturday, and they are both percentage, and you 
pictures to a flat rental and pay a little extra than 
f you ran them those days on percentage, you can put 
gether and run them flat rental for 7 days, and then you have a chance 
of bloc ‘king your competitor and doing a bit of business 

As Mr. Jones stated, when he testified that the people 1 in this town 
drive 5 miles to see a picture, and I know that it happens in my own 
home. My family takes out the directory and my daughter goes 
down, like this [indicating], to see where the best program is. When 
she has the best program, why, off we go. This is a town on wheels 
ind they are accustomed to it. 

Mr. Noonr. What is Paramount’s policy with respect to a choice 
between percents uge and flat rental? Do you have a uniform policy 
where you charge percentage or where you charge a flat rental 

Mr. Taytor. No: excluding the bidding and excluding “Greatest 
Show on Earth,” we will sell anything we have to sell any way. We 
don’t care whether it is flat rental or percentage. 

That 1S every picture we have, W ith t] le exce ption of se TWO, be 

se you know you can make very favorable deals on “flat rental. 
xhibitor has a chance to book—— 

Mr. Noone. Is it you and your office that makes the decision a 

picture shall be sold, excluding the bidding situation? 
‘TAYLOR. No: there is a national policy set up by the home office. 
is usually changed if the early results are not good. 
Noonr. A separate policy on each, picture ? 
Taytor. Yes. T hey tell us the way they feel the picture should 
And we try and endeavor to sell on that basi 
thi majority of exhibitors in the important towns won’t buy 
they know what the picture is doing, which I don’t blame them 
We have a disastrous situation here on the Stars Are 
Semasy Clooney and Melchior. We started ou 
t looked very good. It h a a girl that sells a lot 
‘ords, and we thou oht we | hit both side 
a tha pean mennle and having Melchior for the others. 
pictures came out in technicolor, a aia ae and the result 
hat none of the youngsters came because, | uess, they <¢ idn’t 
to see Melchior; I don’t know. We had to Set 
y of our exhibitors in Los Angeles didn’t buy the picture at all for 
ason it wasn’t doing well at the box office and there were better 
avallable that week. So. they chose something else. 
‘tor Smatuers. Mr. Taylor, since July 1st of 1952, in a particu- 
rea one of the divisions that you have named, have there ever been 
pick ires released by you people where everybody in the same 
ification did not have equal opportunity to bid on it? 
Taytor. No sir, not to my knowledge. There have been none. 
nator Smaruers. There have been none? 
Tayztor. Not to my knowledge. If there is such a case, he 
led to get the letter by some reason; that would be all. 


t our signt 
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Senator Smaruers. You don’t know of any case where anybody 

Mr. Taytor. I have had no complaint. 

Senator Smaruers. Do you know of any instance where ove 
head the men above you have directed they want some picture to | 
put in some particular theater, to be run and not opened up to bid, and 
other people not given a chance to bid on it? Do you know of any 
suc h occasion ¢ 

Mr. Taynor. There is no such occasion. Since last July we hay, 
bid every picture. We have bid every prerelease and we starte 
bidding in downtown Los Angeles immediately after our fra) 
expired with the Paramount Theater, and we started bidding 
diately on Hollywood Boulevard when our franchise expired in t 
Paramount Theater there. 

Senator Smaruers. Do you know of any case where you have ey 
— up the telephone and talked to any exhibitor and said, “Now, 
your bid is not high enough. But if you will charge the same pn 
they charged in Phoenix for this, you can get this contract ? 

Mr. Taynor. That came up in Mr. Wolff's tstimony. It has be 
gone through in the Baldwin case. Those ietters from Marco W, 
about admission prices on Sampson and Delilah? You are refer 
to Mr. Wolff's testimony ? 

Senator Smarners. I am particularly talking about Mr. Wolff 

Mr. Tayior. That is what he said about Phoenix. I will read 
a letter from Mr. Wolff. 

Senator Smaruers. All right. 

Mr. Tayior. This is from evidence in the Baldwin trial, and it is AZ. 
I believe, exhibit AZ. 

This is a letter dated November 28, 1949, addressed to me by Mai 
Wolff and it concerns the request of our offer with form, that fom 
there | indicating | that we sent out for the prerelease on Sampson ai 
Delilah. 

He talks about the franchise which is a matter in discussiony but 
ge ee to admission prices—now, you will recall that Mr. Wolff 

said that if I told him, or I told him that if he charged the same price 
they were going to charge in Phoenix—which I don’t know why | 
should choose Phoenix—he omnia get the picture. Here is Mr. 
Wolff's letter and this is only regarding the request for offer of forn 
and nothing else. There has been no bid made yet, you understa! 

So far as admission prices are concerned, in view of the court's decision under 
the antitrust laws, we must decline to discuss or make any statement or agree 
ment on the subject. 

Senator SmatTuers. This is your writing? 

Mr. Taytor. No, this is Mr. Wolff writing me. He is telling you I 
am telling him what he could charge. T his is before it ever came up. 
He is writing me a letter about the form we sent: 

As you know, there is a serious question as to the legality of any action or 
statement on this subject as between the exhibitor and the distributor, and we 
feel that the transaction should be unmistakably lawful. 

Now, he is telling me he can’t discuss any admission prices with me. 
Now, I replied, this was November 28- 

Senator Smatuers. Let’s clear one thing up. He wasn’t writing 
that because you had raised the question of ‘admission prices ? 
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Mr. Taytor. No. He was writing it because, in that form it says 
List the amount of admission price they choose to ch irge, It is 
it the seventh line down in that large box indicat a |, 

ator SMATHERS. Yes. 


Mr. Tayrtor. So I replied to Mr. Wolff: 


0) 


) tate that so far as admission prices are concerned, in view of 
sion under the antitrust laws, you must decline to discuss or make ar 
rr agreement on the subject. 

f course, under the decision you are at liberty to charge any admission price 
desire during the exhibition of any picture What you ree your 
vever, in order that we may properly appraise any offers made, we are 
sed by counsel that we have the right to take into consideration, as one otf 
actors. the admission prices which the exhibitors themselves choose to charge 

the exhibition of the picture. Without having any knowledge on the subject, 
appraisal of what a picture offer means would be loosely speculation and 
swork 

Tn identally, he also said that he couldn't get any pictures at one 

time because he reduced the prices to 60 cents in the Paramount 

[heater downtown and in Hollywood. At that time he had a fran 
hise with our company for our pictures and we delivered those pic 
res to him at the 60-cent admission. 

Senator Smarners. Do you know of any occasion when you have 

turned down a bid because the price that the man said he was going 

‘harge was, in your judgme nt, not suflie ie nt? 

Mr. "TAYLOR. No. bee ause we fine 1} In these pre re leases that exhibitors 

int to charge more money for them. They are valuable runs. 
enator Smaruers. We are not talking for the moment about pre 
ases, just ordinary pictures. 

Mr. T ayLor. Oh, ordinary pictures, 

Senator Smatuers. Do you know of any instance where you have 

ected a bid on the ground that they were not going to c h: irge the 

people, the patrons, sufficient amount of money, in your judgment, 
so you turned it down ? 

Mr. Tayztor. I don’t think so. There is very little difference in the 
Ission prices, act ually. Pract ically all the first-run theaters ch irgve 

he same, the second runs charge the same, and when you get into the 
cond run it is not important enough. 

Senator Smaruers. On this picture that Marco Wolff bid on, he 
lidn’t get that picture, did he? 

Mr. Taynor. Yes, he did. 

Senator Smaruers. He got the picture? 

Mr. Taytor. Oh, yes. He did play the picture in Paramount, down- 

wn Los Angeles, and Paramount. Holly wood. 

Senator Smaruers. Even though he refused to give you the amount 
that he was going to charge? 

Mr. TAYLOR. We sent out offer forms for a second time, and he 
listed the admission prices in his offer. 

Senator SMATHeERS. Do you ever recollect having talked to anybody 
besides Mr. Wolff about wh: at prices they should “ch: arge the patrons 
who were coming to see the picture? 

Mr. Taytor. I have not talked to anybody about admission prices. 
I never talked to Mr. Wolff. 
Senator SmatrHers. Was there any testimony that—I don’t recall 


that anybody specifically mentioned your name. 
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Mr. Taytor. I don’t think they did, either. 
Senator SmMaruers. But there were some names mentions 
where they say they got the word or word came through the gr 
yr you talked with them over the phone about what they wer 
to have to charge. Yeu don’t know anything about that. 1] 
what you are saying ¢ 

Mr. Taytor. I don’t know anything about the other com 
business. 

Senator Smatuers. You state that as far as you are co1 
you have never indicated to anybody what they should cha: 
they wanted to win the picture. 

Mr. Taytor. Under a bid? 

Senator Smatuers. Under a bid. 

Mr. Taynor. No. In fact, the exhibitors got together o1 
Back, Little Sheba and were going to charge a dollar instead « 
regular price. They were talking about it themselves, for the 
that they figured that the picture would win the academy awar 

Then the Calpac people finally said that they didn’t think 1 
had enough punch to it or bigness to charge a dollar, and s 
all forgot about it. 

Senator Smaruers. In your testimony you made the statement | 
under the law you believed that you could pick or choose you 
customers 

Mr. Taytor. That is right. 

Senator Smaruers. You say you had the right to do that 
wanted / ee . 

Mr. Taytor. That is ri 


A 


rht. 


Senator SMatTHers. And you are saying you have not don 
| 


you have not picked « or chosen a particular customer, you hav: 
puttl ng out by! I id since Jl i] ¢ 
Mr. Ta . We i in MM oe itan Los Angeles the whol 
bidding. As I cited one instance in Las Vegas where we p! 
our picture with the same man for 25 years. 
Senator Smaruers. In this area you have always put it out 


- a 
at least since -Fuly 


Mr. Taytor. That 

Senator Smatuers. That is ; all. 

Mr. Noone. I would like to ask you, Mr. Taylor, about tl 
chanics on the bid situation. You mentioned the fact that yo 
out bids on first run. 

Mr. Tayuor. Yes, sir. 

Mr. Noonr. And also second and third? 

Mr. Taytor. No, the second run goes out after the first r 
been awarded, so that the exhibitor will know who is playing 
siehieti first run. 

Mr. Noone. On first run you play the picture in seven diff 
areas, 

Mr. Taytor. Yes, sir. 

Mr. Noone. Is that correct? Now, when you invite bids, ar 
bids from each area considered separately or is it that each thi 

nst all the enn in all seven areas? 
Taytor. No, the bid form states that the exhibitor can list 
is bidding, but no area is contingent upon the 
They are separate individual areas 
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xampl ., there is an instance—there are two i 
had six runs. Wecouldn’t get a run on He lly 
| mean, we didn’t put on some place else. 

\ir. Ni ONE. Was that because nobody bid or becau e you didn’t get 

factory bid? 

Mr. ‘I \YLOR. Well, the pictures were a little on the we ik ide and 

ly made an offer. 

Mr. Noonr. What has been your experience on the processil 

bids? Does your invitation list the opening date? 

Mr. Taytor. Yes, sir, that is in the letter. 

Noons. Are the bids opened publicly ? 
faytor. No, sir. 
Noong. What are the mechanics of the bid? Will you tell us 
ou evaluated the bids, what factors you take into consideration 
iding who is the best bidder ? 
laytor. Weli, as I said earlier, the bids come in. There is 
idline at 5 o’clock one day, and then the next morning we open 
em up. We never open them the same night. The envelope is 
ealed and stamped when it comes in, and then the form is stamped 
when it is opened, 

And the envelope is marked and stamped when it comes in and 

en the form is stamped when it is opened. 

Mr. Noonr. The bid is stamped when it comes in? 

Mr. Taytor. No. They are left alone until past 5 o’clock and 
then the next morning we open them up and we stamp them. We 

pen them at 9 o’clock, or 8:30, or whatever it happens to be, and 

then I go over the bids first and analyze them as best I can and to my 

ility, and Mr. Smith and I take them into Mr. Smith’s office and 
he and I go over them and I have my own forms, my own sales forms 
showing our previous history in the theaters, and we make a decision 
as to who is going to get the picture. 

Mr. Noone. How many situations are there when you reject all 
bids ¢ 

Mr. Taytor. Well, we have at times—we have rejected bids in 
every area, and there are times when we rejected bids in every area, 
and there are times when we rejected in a lesser number of areas. 

Mr. Noonz. What is the extreme situation? In how many situa- 
tions have you resolicited bids? 

Mr. Taytor. You are talking just only about this first-run plan or 
all of them ? 

Mr. Noone. I prefer to talk about the second-run plan, where you 
are soliciting bids in each of the seven areas. 

Mr. Taytor. Numerous bids, you mean? 

Mr. Noonn. Yes. 

Mr. Taytor. Well, I couldn’t give you an exact number of times. 
| would say many times we accepted the bids and many times we re- 
jected them. That is about as well as I can do. 

Mr. Noonz. Several of the witnesses have made a general complaint 
that bids are rejected time and again. Putting it conversely, in how 
many situations, or percentagewise in how many situations, do you 
get a satisfactory bid the first time around ? 

Mr. Taxtor. Well, if you have a big picture, for instance like Come 
Back Little Sheba, which we just closed the bids on last week, there 
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are 25 accepted bids and we had, if I recall, exactly 23 accep 
bids. 

On the Road to Bali we had 25 bids to accept and 25 accept 

Sut when you come to Stars Are Singing, or something like 
which is a little off the key level, then you generally find you d 
get as many bids and you have to go out and negotis ite for the } ict 

Mr. Noone. Well then, in that negotiation process, do you . SO 
bids, or do you simply negotiate with one of the people respo1 
to the original invitation ? 

Mr. Taytor. No. We have a list in the office broken down by a 
of every theatre and our people are instructed that before they « 
file the form away there is some statement made about every exh 
in that area about that picture—that we calle: l him: he didn’t w 

n’t use it. He doesn’t want it. He offered $100. 

We even put on there when they might say, “I am booked 
Ivanhoe and some other picture.” We put the name of the p 
on there and we file those away. In other words, we want it to s 
we have solicited every exhibitor in the area. 

Mr. Noone. Now, I just want to make sure that I interpret 
testimony correctly. In a situation where you are soliciting bids 
the ‘seven diffe ‘rent areas, you are preparing for the second run. 

Mr. Taytor. Second run showing. 

Mr. nag Only the bids from the theaters in a particular ar 
are considered? One theater does not bid against all the theaters 
all the areas ? 

Mr. Taytor. No. They are separate areas. As I said before, 
exhibitor can designate what area he ecnaiileks himself to be 
There is a space for him to so provide that. 

Mr. Noone. How much notice do you give the bidders? 

Mr. Taytor. Well, we start bidding—well, here is—let me see. 
I will take this next one here, which is Off Limits. This is the on 
Mr. Berman referred to yesterday. 

It went out on February 5 for ‘the first-run theaters d: ay and date— 
February 5, to open on April 4. That is roughly 2 months ahead 

The deadline for the receipt of the offers is February 10. Now. 
the next morning Mr. Smith and I go over these bids because ow 
plan is keyed off the opening instead of the closing, and because of 
that we can send out the subsequent-run bids immediately if wi 
wish. 

But here is what you find: If this picture was to open up. first 
run on April 4 and asked the exhibitors to bid on the subseque 
run, say on March 1, they wouldn’t bid, because they say that ther 
are not going to bid until they know what the picture is doing. 

So we set the deadline—they have the subsequent-run bid also. It 
is already out. It went out a long time ago, but the deadline fo. 
the bid is April 6 or 7, which is 3 days after it has opened 11 1 Los 
Angeles, so they have an opportunity to know what it is duller - 
then not biddin ig for a picture that is a disappointment at the box 
office. 

But I could ar this Off Limits and have it already cleared be 
fore the first run had already opened, but they wouldn’t bid on 
and I don't blaine them. I think Stars Are Singing would foo! 
lot of people if I did that, because it looked good when you saw the 
picture but it didn’t pan off in the box office. 
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Mr. Noone. Do you and your company have authority to make a 

ling contract or do you have to have approval from New York ¢ 

Mr. Tayztor. On bids? 

Mr. NOONE. On bids. 

Mr. Tayuor. I said this morning we approve all bids in Los 
Angeles, Mr. Smith and myself. Once we accept a bid it is a contrac 

| we type up the contract and that is the end of it. 

Mr. Noone. You heard the testimony of many witnesse 
effect that the exchange managers say they have to wait 

val from New York. 

Mr. Taytor. Well, maybe some companies handle their bidding 

fferently from ours. 

Mr. Noone. I take it from your testimony that Paramount doesn’t 
operate that way. 

Mr. Taytor. That is right. 

Senator ScuorrreL, When you establish and put your approval 

a contract for your company in this area, that is a firm bid? 

Mr. Taytor. Yes, and that is the end of it. 

senator SCHOEPPEL. That is the end of it i 

Mr. Tayvor. Yes. 

Senator Smatruers. I notice in this request for an offer it says 
nere : 

We reserve the right to reject any or all offers which we do not deem satis 
factory. 

Mr. Taytor. That is right. 

Senator SmarHers. How frequently does it happen that you will 
reject all offers? Do you recall any in the last month or so? 

Mr. Taynor. Oh, yes, we reject offers. 

Senator SMatrHuers. Then after you have rejected all offers, what 
do you do then with that picture or the exhibitors! What do you 
dof Do you forget it? 

Mr. Tayior. Forget it? No. We are salesmen. It all depends 
on what the area is. If it is like first run Santa Barbara, for example, 
we will send the bids out a second time and ask for second offers. But 
sometimes when you get into the subsequent runs, because the avail- 
ability comes up so fast, we sometimes have sent letters out asking 
for second offers, if time permits, but because—and in the majority 
of instances I would say where the subsequent run comes up so fast 
you can’t send out the bids, so you proceed to call up all of the 
exhibitors, as I mentioned to the gentleman. 

We keep a record of all the theaters that we have called. 

Senator Smatuers. And you call them up and you say to them, 
“Your bid wasn’t sufficient last time. We want you to bid a little 
more,” is that what you tell them ? 

Mr. Tsytor. No, we do not. 

Senator Smaruers. What do you say? I am not trying to put 
words in your mouth but I am interested in that. 

Mr. Taytor. We don’t have to, sir, because that doesn’t happen. 
We call them up and tell them the bid has been rejected and he can 
make another offer. Now, he can either say he doesn’t want the 
picture or if he says “I can offer $150.00 —” Sometimes they say to 
you, “Well, what do I have to offer to get it?” And I tell them 
l can’t tell them that. 
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Senator SMATHERS. But it has to be more 
which you have previously rejected ¢ 
Mr. ‘lAyior. No, not necessarily so. 


than t 





, obviously, 
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Senator SmatrHers. When you say “not necessarily so,” if you 
accept it the first time you wouldn't accept it the second time, 
you! 

Mr. Taytor. Yes, we could. We have done that. 


Senator SMaruers. Well now, do you mean that you would hay 
bid from them the first time—— 


Mr. Tayuor. Yes. 

Senator Smaruers. And you would say, “We are rejecting all bids 
they are not any good’? 

Mr. Tayior. That is right. 

Senator Smatuers. So then you get in touch with them by telep! 
and you say, “I am going to let you bid again,” and do you m 






















































































say that you would then accept the same offer that they 
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be fi re 
Mr. 
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TAYLOR. 


No. The exhibitor would say to us, “Well I 


that $100 is sufficient 




















picture. 


Mr. Tayuor. No. 


























first place ¢ 











more, and it becomes : 

















this may or may no 
actually happens is: 














offer any more.” So, 
Senator SMATHERS. 


Senator SMATHERS. 


Senator SMATHERS. 


, Which is what I bid the first time, and I 
you consider $100 as his second offer. 
And then of course that fellow doesn’t get | 


Sometimes he does. 
Then why didn’t you give it to him 


Mr. Taytor. Because we felt that the picture was probably y 


a matter of business judgment to us. 

In other words, what you actually do is—and 
t be right or wrong; I dont know—but what 
you reject these bids and then you get in touc 


with them by tele phone and see if they won’t submit 


a higher bid? 


Mr. 





TAYLOR. 


That is right. 














Senator Smaruers. On the basis that they have all been rejected 
previously? ° 

Mr. Taytor. That is right. 

Senator Smaruers. So, in fact, what happens is that this so-called 
bidding is used, obviously, and you are in business trying to make 
money, for the purpose of jacking the price up? 

Mr: Taytor. No, no; that is not true. 

Senator Smatuers. Trying to get more money. 

Mr. Taytor. We are trying 

Senator Smaruers. You are in business to make money. 

Mr. Taytor. We are trying the best we can to get the best price, the 
price that we feel is a proper price for the product. There 1s always 
a disagreement between the distributor and the exhibitor as to the 
value of something. 

Senator Smarurrs. I am not critical, and I am just trying to find 
out about these fellows who testified here. You heard them. You 
say that doesn’t happen. 

Mr. Taytor. No—I beg your pardon. 

Senator Smarners. Then I misunderstood you. You are saying 
now that you do call them on the telephone. 

Mr. Taywor. Yes. 

Senator Smaruers. After you have rejected the first bid. 
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Tayvor. That is right. 

Senator Smaruers. And say the first bid wasn’t satisfactory. 

Mr. Tayztor. That is right. 

Senator SmatTueR. And “We want you to submit another bid.” 

Mr. Taytor. That is right; yes. 

Senator Smaruers. Let me get one piece of specific testimony 

cht that came up yesterday. There was a statement made, I think 
by Mr. Wolff. that he was invited to bid on a picture and he was sub- 
sequently told that his bid for this one theater wasn’t as high as you 
vanted it and you hs ad given it to another group of theate rs, Tour thea- 
ters. Do you remember that testimony ? 

Mr. Taytor. No: but it wouldn’t apply to us anyway. We never 
sold four theaters in recent years. We did one time away back in 
1948, we sold one picture 

Senator Smatruers. Do you remember the testimony of the fellow 
from Long Beach who s aid he had 5 dealers and they wouldn’t let him 

bid except as to 1? 

Mr. Taytor. Yes: but I am inclined to feel that is a matter that is 
clouded here and isn’t straightened out. 

In the first place, we don’t sell Mr. Arthur in Long Beach. We sold 

Fox West Coast for many years. 

Now, Mr. Arthur, when he was talking about that, as I understand 

at one time he used to have 3 or 4 theaters in Long Beach playing 
day and date at the same time. In other words, a multiple-run first 
run. And, as I understand it, the company refused to do that any 

more and said that he had to bid for only one run. But he did that 
run in either of the four theaters. I think that is what was meant. 

Senator Smaruers. All right. 

Mr. Taytor. But we don’t do business with Mr. Arthur. He asked 
at one time to bid on a detective story—that is, his brother H: uITY did— 
and then he said, “Well, let me think it over for a few days,” and in a 
few days he called back and said he didn’t want to bid, but if he wants 
to ask us for bidding he may do so. 

Senator Smatuers. You don’t know of any instance in your com- 
pany’s case where you have ever rejected an individual- theater bid 
because it wasn’t as high as a bid that had been offered by, we will say, 
3 houses, the combined bid of the 3 houses? In other words, one man 
may have owned 3 theaters and said, “I am going to play the picture 
in all 3 and I am going to pay you more”? 

Mr. Taytor. No. U nder this bidding system, I don’t think you 
would find any area where there are 3 theaters that are operated by 
one man in the same area. 

Senator Smaruers. All right. Now, there are a couple of other 
questions and I will quit. 

a hen you set up these zones and these divisions, do you in any way 
talk with the exhibitors about what zone they think they should be in 
or what classification they should fall in, or do you people just set 
that up yourselves? 

Mr. Taytor. You are talking about the metropolitan area of Los 
Angeles? We have set that up ourselves; yes. 

Senator SmarnHers. You said something a moment ago that you let 
people put on one of these sheets of paper that they sent in what zone 
they think they should be in. 

Mr. Taytor. That is right. 

33617 —53-——19 
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Senator Smarners. Do you take into consideration their desi: 
that respect ? 

Mr. ‘Taytor. Well, the point is that you take, for instance, \ 
Wolff's Manchester Theater. He = technically be in eithe 
Inglewood area or the Huntington Park area. There are son 
those borderline situations that are bound to exist. He has the pri) 
lege of saying what zone he thinks he is in. 

Senator Smarnuers. So, therefore, you let him bid on any pict 
that go into that particular division or zone? 

Mr. Taytor. Well, he has played a number of our pictures first 
in the Manchester Theater ; yes. 

Senator Smarners. The answer to my question—I didn’t say a1 
thing about the Manchester Theater. My question was you let hii 
bid on all pictures that fall into this particular zone or that is going 
to be played out in that particular zone? 

Mr. Taytor. That is right. 

Senator Smaruers. And you let everybody else in that particu] 
zone bid ? 

Mr. Tayxor. That is right. 

Senator Smariers. You don’t, so far as you know, and I t 
your statistics bring it out, you don’ t, or do you, show any parti: at 
to the Fox West Coast group as opposed to anybody else ? 

Mr. Taytor. Senator, we are selling today less pictures to Fox Wi 
Coast Theater than I have ever sold. them since I have been her 
1945. 

Senator Smatuers. Now, Mr. Taylor, you recognize, of course, 
probs ably more than anybody else, that there are many theaters going 
out of business. 

Mr. Tayutor. Yes, sir. 

Senator Smaruers. And I am sure you also recognize that the 
profits of the producers of pictures last year were higher than they 
have been since any time since 1947 ? 

Mr. Taytor. I don’t recall if that is exactly so. 

Senator Smarnuers. Well, I think that figure will bear up, will it 
not? If it won’t, why, somebody can correct me and I will stand 
corrected. But in any event, do you think that it is good for th: 
moving- pystiety industry as a whole to have less theaters or more 
theaters ? 

Mr. Taytor. Oh, I think that we are better off if all the theaters 
we have are open. 

Senator Smartiers. Now, this is purely hypothetical, and I recog 
nize it as such. Do you think that you might be able to leave some 
theaters open and do better for the movie industry if they sca 
charged such high rentals for their films and maybe the profits of 
the producers wouldn’t be quite so high, but there were more people 
who stayed in business and more people thereby employed? Do you 
think that might be a good thing? 

Mr. Tayzor. Yes, I think that every dollar that we can get is val 
uable to us. 

Senator Smatuers. I know, but I am talking about dollars that 
other people get. They are valuable to you, but there comes a point 


where—let me ask you this and then I will come to the othe 
conclusion : 





and 
the 
10re 
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You recognize there are fewer and fewer pictures being produced ? 

Mr. Taytor. Yes, but it is not an alarming number. 

Senator Smaruers. Well, there are considerably less pictures being 

duced this year ths an there were 4 years ago; is that not right? 

Mr. Taytor. That is right. 

Senator Smatuers. We put something in the record yesterday, 

story to the effect that the movie studios expected to produce 

en fewer pictures this upcoming year than they did last year. Do 
remember that ? 

Taytor. Yes, but I think you have a problem there, and that 
hat there are sO many new instruments and ideas being pre 
ed that they are having a problem right now. We are operating 
a state of confusion. I mean there is 3—-D and Cinemascope, and 

I noticed the United Artists are offering something else. 

(he other day in the trade papers I understood there was some 
thing else that the »y were offering. And I understand our studio has 
come new screen from England that is sensational, and I think they 
are going to have to correlate all of those ideas into one before they 
can really go ahead. 

Senator Smaruers. You recognize, however, that if the numbe 
of movies produced becomes less and less, that obviously the product 
or the movie film becomes more valuable and the bidding for that film 
will also become higher, will it not ? 

Mr. Taytor. Well, are you referring to the statements of “don’t 
care selling attitude” and “scare ity of market”? I mean, I have som: 
evidence to counteract those statements that these gentlemen have 
been making, if you want to look at it. 


Senator Smatuers. I am not familiar with any statements anybody 
made along that line 

Mr. Taytor. You weren’t here when those statements were made 
“oo-to-hell attitude” about selling film and all that. I have records 
here that will counteract those statements. 

(The material referred to follows :) 


PRERELEASE PICTURES, LOS ANGELES AREA? 
(February 2, 1950, to March 11, 1953) 


Samson and Delilah Greatest Show on Earth 
Ace in the Hole My Son John 

Place in the Sun Carrie 

Detective Story Come Back Little Sheba 


Available product, Los Angeles City 


Decemver 81, 1952: January 14, 1953: 
Something for the Birds, Fox Cleop: atra, Paramount 
Night Without Sleep, Fox Tarzan’s Secret Fury, RKO 
Outpost Malaya, Universal Under the Red Sea, RKO 
Target Hong Kong, Columbia Bloodhounds of Broadway, Fox 
Thunderbirds, Republic Captain Kidd, Warners 
Toughest Man in Arizona, Republic Path Finder, Columbia 
January 7, 1958: Eight Iron Men, Columbia 
Plymouth Adventure, MGM Quiet Man, Republic 
Steel Trap, Fox Flat Top, Monogram 
Cattle Town, Warner 
Iron Mistress, Warner 


1See appendix No. 83, p. 845, for discussion of prereleases nationally. 
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Available product, Los Angeles City—Continued 


January 21, 1953: 
Road to Bali, Paramount 
Happy Time, Columbia 
Sound Barrier, United Artists 
Outlaw Women, Realart 
January 28, 1953: 
Blackbeard, the Pirate, RKO 
Million Dollar Mermaid, MGM 
Snows of Kilimanjaro, Fox 
My Pal Gus, Fox 
Sky Full of Moon, Monogram 
Maverick, Monogram 
Sudan, Realart 
February 4, 1953: 
Turning Point, Paramount 
Tropic Zone, Paramount 
Montana Belle, RKO 
Dancing With Crime, 
Captive Women, RKO 
Pony Soldier, Fox 
April in Paris, Warner 
February 11, 1953: 
Above and Beyond, MGM 
Stop You're Killing Me, Warner 
It Grows on Trees, Universal 
Invasion USA, Columbia 
February 18, 1953: 
Thunder in East, Paramount 
Sword of Venus, RKO 
Androcles and the Lion, 
Stars and Stripes, Fox 
Lady Fatima, Warner 
Against All Flags, Universal 
February 25, 1953: 
Clown, MGM 
Full House, Fox 
I Don’t Care, Fox 
Man Behind The Gun, Warner 
Meet Me at Fair, Universal 
Ride the Man Down, Republic 
Slick Noose, Monogram 


RKO 


RKO 


March 4, 1953: 
Stooge, Paramount 
Angel Face, RKO 
Ruby Gentry, Fox 
Monsoon, Universal 
Last of Comanches, Colum! 
Darkest Hour, Columbia 
Tangier Incident, Monogran 
Walls of Death, Realart 
Tales of Robin Hood, Realart 
March 11, 1953: 
Naked Spur, M-G-M 
Desperate Search, M-G-M 
Silver Whip, Fox 
Niagra, Fox 
Jazz Singer, Warner 
Gun Smoke, Universal 
Five Angels on Murder, Columbia 
Babes in Bagdad, United Artists 
Hiawatha, Monogram 
Torpedo Alley, Monogram 
March 18, 1953: 
No Time For Flowers, RKO 
Treasure Of Golden Condor, Foy 
Mississippi Gambler, Universal 
Member of Wedding, Columbia 
March 25, 1953: 
Stars Are Singing, Paramount 
Never Wave At A Wac, RKO 
Rogue’s March, M-G-M 
Jeopardy, M-G-M 
My Cousin Rachel, Fox 
Girls in the Night, Universal 
White Hunter, Realart 
Captain Kidd, Realart 
Anna, Lux 
April 1, 1953: 
Too Many Girls, RKO 
Ivanhoe, M-G-M 
Taxi, Fox 
The Star, Fox 
IT confess, Warner 
Lawless Breed, Universal 


Senator Smaruers. What is your opinion—my question was, What 
is your opinion about that? 


Mr. Taytor. About what, sir? 


Senator SMATHERS. 


movies with the result that they obviously become more dear, 


About the fact that they are producing less 


the 


rice therefore goes up; the bidding on each one of them becomes more 


ceen. 


The margin of profit on e: ach one therefore becomes less, 


1 
tha 
ULIt 


result of which is that more and more small houses or marginal house 


are forced out of business. 


Do you agree with that or don’t you ? 


Mr. Taytor. 
and 


y } f * 
hneetes To! 


since the first of the 


disagree with that. 
if you wish to look at them, I can give you the availabilities in Los 
the subsequent-run theaters, 
year—and I don’t think that you will find any 


There are, in my opinion— 


and IT am sure that ev 


shortage of product—that is, San Diego—— 


Senator SMATHERS 


. Well, what you are saying then, 


in eubetance, 


is—and all I want is just your general statement—you are in ft 
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movie business and you have had a lot of experience; is it your opinion 
at there 1s no shortage and that there will be no toatl age of film ? 

ae Taytor. Well, I don’t think there is a shortage of film in the 

quent-run theaters. Now, 1f there is less and less production, 

ring tte would be hurt. surely, but right now there is a famine— 

or instance, I have two pictures that I can’t even get anyone to make 

an offer on, on Hollywood Boulevard—two pictures right now. 

Senator SmaTuers. You don’t mean there is a famine? 

Mr. Taytor. There is a feast today. 

Senator SmarHers. There is a feast? 

Mr. Tayntor. Yes, and it sometimes shifts different ways. 

Senator Smaruers. Do you recognize that we as the Small Business 
Committee of the Senate have some sort of an obligation to look into 

problem of the disappearance of small-movie exhibitors and the 
onst que nt unemployment ? 

Mr. Taytor. That is right. 

Senator Smaruers. And the consequent displacement of people ? 

Mr. Taytor. That is night. 

Senator Smarners. And that we, of course, are sincerely trying 
to find out if there is a solution for this problem. You recognize, 
| presume, our right to do that? 

Mr. Taytor. Yes, and I would like to find a solution myself. There 
are many small theaters in trouble. There is no doubt about that. 

Senator SMatuers. Do you have any proposed solution for this 
problem. 

Mr. Taytor. That is very difficult. Television is here and you 
can’t do anything about television, which is one of the problems. 

And as a matter of fact, drive-ins—I mean, I think I should be 
ntitled to explain the matter, for instance, of dri ive-ins. 

Now, you understand in the first place that many of these closed 
theaters—and I am not talkine about all of them—don’t misunder 
stand me—but a great many of them are in depressed areas. It is 
ot only theaters that are closed. You can go by a store and the store 
s closed. Or you can go into an area and you will mo that there 
iasn’t been any paint on any of the buildings for 6 or 7 years, possibly. 
Che area is depressed, and there could be a reason for that, too. 

There are thousands and thousands of homes being built out here 

id there have been thousands and thousands of theaters—for in 
stance, in this area which we call the Inglewood area, I checked that 
one time in the Baldwin case and I found that if you figured on the 
basis of 2 shows a night weekdays and 3 shows on Saturday and 3 
shows on Sunday that there is in that area 222,000 more theater seats 

han there was in 1945. 

"Ree that is a lot of seats. And it is a about because these 
people have moved out, as Mr. Calvi testified in his area, which is 
here, this area that I just named, and the popul: diae rose there from 
six to twenty thousand. 

There was an influx of population. A lot of people moved away 
irom these areas. There is no doubt some of these people have prob 
lems. There is a matter also of television. There is no doubt tele 
\ ion hurts this industry. That is illustrated with an academy award 
or | if you see a prominent prizefight or President Hise belie ‘r makes a 
address you will notice it in your grosses. 


ance 


» the 
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The small theater has another problem and that is drive-ins. 
the first place, the smaller theater charges a lesser sum of money 
[ believe today saving 10 or 15 cents isn’t too important, becaus 

rr 15 cents doesn’t go too far. 

The neighborhood people going to some of these theaters are going 
to the theaters less today because of television, in every area, and 1 
just the smaller ones. I don’t think there is any doubt about that 

Senator Smatruers. You think that lowering the price of the p 
ture would make more people go to see it? 

Mr. Tayxtor. Lowering the price? 

Senator Smaruers. You think if the price were lowered 
attract more people in to see it? 

Mr. Tayror. No, not today, I don’t believe so. The man that has 
to save a few cents, he can go to a drive-in. As the Senator me 
tioned the other day, he puts his children in the back of the car and 
he has no babysitter, and no parking problem, and nothing else. 

Let me show you how the drive-in has circled this city since 1945; 
it is amazing. 

When I came here in 1945 there were two drive-ins, the San Val 
Drive-In in Burbank, and there was the Olympic Drive-in here in 
West Los Angeles [indicating]. Since that time there has been bu ult 
the Studio Drive-In here in Culver City [indicating]. The Centine); 
Drive-In on the outskirts of Inglewood, and the Century Drive-In in 
Inglewood—and notice how this is skirting the city—the Compt 
Drive-In in Compton, and the Roadium Drive-In in Clearwater, and 
the South Gate Drive-In in South Gate, and the Whittier Drive-l 
in Whittier, outside of the city of Whittier, and the Floral Drive-l 
over here | indicating], and the Starlite Drive-In here. I am sorry, 
I missed the Gage, the Gage Drive-In in Bell Garden. 

Then there are three drive-ins here, the El Monte, the Edwards, 
and the Big Sky [indicating], that are off the map. And the Hastings 
Drive-In is here [indicating]. The Los Feliz Drive-In is right here 
on the edge—here it is, right here | indicating |. 

The Pickick Drive-In in Burbank, and the San Val Drive-In I 
talked about, and the Van Nuys Drive-In in Van Nuys, and the 
Reseda Drive-In in Reseda, and the Victory Drive-In in North Holly 
wood [indicating]. 

Senator Scuorrret. How many seats are involved in those drive- 
ins, approximately, do you know { ; 

Mr. Taytor. I couldn’t give it to you without setting it down. 
‘There is one more, Senator, and that is the Gilmore Drive-In right 
in the center of the city. 

I will tell you that we have the finest drive-ins in the United States 
in tis territory from a constructural standpoint and capacity. 

Yéu will find that some of the areas, like in Charlotte, N. C., they 
have many, many drive-ins, but they are only small patches out ina 
lot, with a fence around them, and a sheet up on the wall. And they 
call them drive-ins. 

These are large, potential grossing drive-ins. And they have an- 
other advantage over the small-theater man, and that is that the y can 
remain open 12 months a year. 

Now, in other parts of the country where the weather is more severe, 
the conventional man who has to compete against them can recoup 
a little in the months they are closed. 
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ator SCHOEPPEL. Mr. T ay! . that was one of the reasons L was 
ierimng what type ot eet your new mene in theater ce velop- 

was having on the conventional type theaters. I felt that was 
of the economic factors deve loping in this picture, 

_ Taytor. I don’t believe there is any way for the small theater 
ere agi inst the drive-in theater for the fam ly patronage of 
who has a wife and a child or two, and they want the children 

them and don’t want to have a levacliten They go to the 
ve-1n. 

] think it is hopeless. I don’t know what they can do to compete 

inst them. 

Senator Smaruers. Is there a relationship between the number of 
drive-ins that have been built and the number of small exhibitors 

t have dropped out of the business?) Would you say the number 
of ‘exhibitors that have gone out of business would approximate the 
number of new drive-ins ‘that have been built ? 

Mr. Taytor. No, because I think most of the drive-ins are owned 
by one person, more so than the number of exhibitors that have in- 
dividually closed. Does that answer your question? 

Senator Smatuers. You haven't answered my question. 

Mr. Taytor. Is there more seat: 

Senator Smaruer: That is rn 

Mr. Taytor. No. We have more seats today than we have ever 
had. 

Senator Smaruers. The Senator a minute ago asked that question 
another way. There actually are more seats represented now by the 
drive-in theater business than there has been a loss of seats by the 
closing down of the conventional independent theaters ¢ 

Mr. Taytor. Weil, I don’t know that exactly, but you would also 
have to take into consideration the new conventional theaters, too. 

Then I think between the two, the new conventional theaters and 
the drive-ins, you would have far more seats than we had in all these 
theaters that closed. 

Senator Smaruers. Now, you state that the television is hurting 
the small exhibitors; I presume all the exhibitors. 

Mr. Tartor. I said the grosses all over are off, in every house. They 

are down nationally. ( 

Senator SMATHERs. They are off ? 

Mr. Taytor. Yes; they are down nationally. 

Senator Smarners. How do you account for the fact the profits 

f the producers are higher ? 

Mr. Taytor. I don’t know. I know, so far as our company is con- 
cerned, they have economized considerably in the studio; and, so 
far as last year was concerned, we had a gold strike when we had 
two Martin and Lewis pictures, which hit the public fancy, and the 
Greatest Show on Earth, which has become the second- highest gross- 
ing picture in the history of the industry. 

Senator Smaruers. If you had two strikes like that, your gross 
would have been up in the theater business, wouldn’t it?’ And you 
say, the gross was off. F 

Mr. Taytor. You mean ni ationally? 

vere. _ Senator SmarnHers. My question was: How do you account for 


soup the fact the gross of the exhibitors was w ay off and yet the gross of 
; nadia ‘ers has gone up? 
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Mr. Tayvor. You find the trouble in the business today is not t! 
grosses on the topflight pictures. They are doing well at the box 
oflice. There is nothing wrong with them. We can do as much toda: 
on the topflight pictures as we ever did, but the minute you get off tha 
very high level there used to be a drop maybe this way [indicating 
but today there is a big drop [indicating]. 

I attribute that to the fact th: ut, if you don’t have extremely ou 
standing pictures, people stay home and look at television. 

Senator Smaruers. If your gross business from exhibitors was less, 
and yet your profits to the producers was higher, would it not indi: 
that you were getting a greater margin of profit on each picture # 

Mr. Taytor. No, because we have many pictures that never mak 
the cost. But we have the Greatest Show on Earth, which did a 
for us. 

Senator Smarurrs. I have no further questions. 

Mr. Noone. May I ask a few questions, Mr Chairman ¢ 

Senator ScHorpre.. Go shel. 

Mr. Noone. Speaking about the Greatest Show on Earth, Mr 
Albert Hanson testified he played the Greatest Show on Earth and 
paid — ee in the neighborhood of a thousand dollars in rentals, 
but lost $40 on it. 

That ie anni rates in one isolated case it was profitable for the dis 
tributor but not for the exhibitor. Wouldn’t that be so? 

Mr. Taytor. That might be so in the case of Mr. Hanson. Of all 
the complainants, that is the only one that mentioned that, mentioned, 
if I remember, Greatest Show on Earth. 

Mr. Hanson also mentioned we fouled up a booking in Lakewood 
Village, which is possible. I didn’t have a chance to check on that. 


We make mistakes once in a while. That was a booking problem. 
Mr. Noonr. I think it was also mentioned by Wayne Hanson, in 
talking about the matter of adjustments, that he said they had re- 
quested an adjustment. 
What is Paramount’s Ene with respect to adjustments? You 


stated earlier if any exhibitor, for example, can show he paid mor 
rental than an earlier run, that you will make an adjustment. 

Mr. Taytor. We don’t adjust any pictures in the bidding area, fo1 
the reason that, let’s say, an exhibitor bid $1,000 for a picture and he 
came in and asked for an adjustment, and let us say that the exhibitor 
who lost the picture bid $900. 

So, you consider the condition and you adjust the $1,000 film rental! 
to $800. 

The other exhibitor who bid $900 has every right to say, “If I knew 
that that picture was going to be adjusted, I w ould have bid $1,500 so 
I would have been awarded it.” 

We feel that is the problem. 

Mr. Noone. I can recognize that. But taking that situation, would 
you consider adjusting it to the price of the next lowest bid or the 
next highest bid, in your case, of $900? 

Mr. Taytor. No. 

Mr. Noonn. On all bid situations there is no possibility of adjust 
ment by Paramount in this area ? 

Mr. Taytor. Under the bidding situation. 

Mr. Noone. Is the bidding situation used uniformly ¢ 





Tarvor. Only in this metropolitan area, to any g 
intry towns, there is very little bidding; not m 
try towns. 

Noone. I take it, then, from your testimony, that th 

nm on 1 selling a picture; namely, to get the maxn 
distributor. Is that correct? 

[aytor. No; that is not correct. We try to get what we feel 
price for the picture, not the maximum revenue. There is no 
ng The Stars Are Si nging for $500 if it is only worth $100. 

Noone. No, but you get the best price you can get. 

[artor. Yes: 9 out of 10 times the exhibitor is rightfully trying 


from us as cheaply as he can. If I were an exhibitor, I would 


No NE. I see. But that is the criterion, the best price that y 
t for your product ? 
laytor. Well, there is a proper price and the best price, and it 
with what the Senator said a short time ago: that he was con- 
yout a bid which I took on the second offer and accepted. 
t becomes a matter of business judgment 
t's say that we were asking one exhibitor - $150 and he wants to 
e me $100, and he finally says, “Well, I will give you $112.50.” And 
ter around a little and then it becomes a matter of best judg- 
ind my opinion whether I am better off with the $112.00 that 
: in offers me, and that is a matter of business judgment. 
ned. Mr. Noone. Going back a minute to your discussion of those seven 
reas in competitive bidding, if I understand that correctly, the make- 
ood ip of those areas is determined by the — itive situation; in other 
hat. . v theaters 11 petition are located or included in a par- 
{ ir area. Is that engrect 
Tartor. Well, all of the theaters that are in a particul 
t competitive to each other. No; not necessarily. 
Noone. Would you explain that a little bit, talking about 
ond runs now f 
Tartor. This area here [indicating] takes in all this area here. 
we take from that area three runs. 
, those runs —— not be here and here and here [indi cating | 


s the t ti here < not n competitior wit 


dear take 1 run Geteuns that theater and that theater. We 


ne area. 
fr. Noone. You speak of three runs. Are you talking about the 
running simultaneously at 3 theaters, 3 different theaters? 
Tartor. That is right. Now, this man here will say, “I want 
e over here.” an d I don ‘t blame hi That is what I would 
have but he also wants a clearance 
ese 2 rindi cati ng}, which is reasonable. but it wouldn’t be 
e for him to ask for clearance over this theater in Pasadena. 
we are taking 3 runs and they are not going to be in competi- 
ny sort with him when he is up in this northern section. 
loone. Some of the witnesses complained, regardless of what 
ve said, that they were bidding on the picture and not knowing 
' he bid on fi n or what other theaters in he territory 
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Mr. Taytor. Well, they know, as far as we are concerned, all the 
theaters that are competing against them, because they are all bidding 
on the same form that has been produced. 

As far as the actual making of the bid is concerned, they wouldn't 
know who was awarded the picture right at the time; but let us gay 
that the man asks for clearance against the Sherman and the La Reing 
Theaters, and he doesn’t like the man over here at the Rivoli Theater, 
he would go in and say, “I demand clearance over the Sherman and 
La Reina.” 

Then he will say, “I withdraw my bid if the picture is awarded the 
man at Rivoli Theater.” 

That would solve that particular problem that you mentioned. 

Mr. Noone. To what extent does Paramount use a sliding scale for 
rental arrangements? 

Mr. Taytor. Well, we have sliding scales with many people. 

Mr. Noone. You mean there is no uniform policy ? 

Mr. Taytor. I would say that in the majority of them, I would 
have to go over them all, but I think the majority of them, the men 
that testified yesterday about some sort of sliding scale, that is, in 
some of their areas, if not allofthem. Iam not sure of that, however, 

Mr. Noone. You testified earlier, Mr. Taylor, about the price of a 
print in conjunction with testimony of the exhibitors regarding 
tagging costs. 

Can you tell us the average number of showings that Paramount 
in this district would get out of a print? 

Mr. Tayuor. This is the way we figure it, a showing is a run in the 
theater, regardless of whether it is 1, 2, or 3 weeks, that is a showing 
for us. 

Mr. Noone. Yes. 

Mr. Taytor. We figure that we get 70 showings out of a picture, just 
about that. 

Mr. Noone. So that taking your minimum figure of $150, the per 
showing cost is about $2 on a print. 

Mr. Taytor. Well, the prints are not always with us. They are 
loaned to other exhibitors of other territories and so forth and so on. 

Mr. Noone. But in the 70 showings in your area you have the print! 

Mr. Tayrtor. That is right. 

Mr. Noons. And the cost of that print in this area, that is if you 
were using it only in this area, would be about $2 a showing, isn’t that 
right? What I am getting at is, why does this print shortage have to 
exist? Isn’t that rather a minor cost to a distributor to have a suff- 
cient number of prints available so that he can avoid these tagging 
costs ? 

Mr. Taytor. Well, we don’t have tagging costs any more under our 
plan. We reduced the number of runs in the urban area. Under 
the old plan, if an exhibitor had an availability, Paramount paid for 
the tag if they couldn’t give the exhibitor a print. 

As far as the prints themselves are concerned, I think that that 
would be a problem that you should discuss more with the home office 
executives, because I am not really acquainted with it. I can tell you 
what my problem is here, if you want. We don’t have too much 
trouble about it, but you will find this: that if the first and subsequent 
run in Los Angeles happens to come about the same time as the first 
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and subsequent run in San Diego, for example; if both break at the 
same time, we will get print trouble. 

Mr. Noone. That completes my questions. 

Senator ScnorrreL. There was some testimony to the effect that 
‘ndicated to me that if they passed a picture 2 or 3 times they are 
put on the black list, so to spes . 

Have you any comment on that in relation to your company ¢ 

Mr. Tayvor. Well, that is so silly to me. I mean, it is like this 
don’t-care-if-you-sell attitude. It also runs into scarcity of product 
and juggling of availability. 

| want to show you something. 

Now, let us take Mr. Hanson’s houses. Now, he says that he has 
theaters that are worth over $1,000,000, which is a tidy sum, I think. 
And he says that nobody ever calls on him and he never sees anybody 
and we don’t care whether we sell him or not. 

I just want to show you the records of Mr. Hanson’s theaters. He 
has 6 theaters, 1 of which is closed. This is an analysis of what we 
call a 12 season, which is the year 1952-53. These records will show 
ou that we sold every picture that we had available to Mr. Hanson. 
You see they are right down the line without a miss there until you 
come to Cleopatra, which was a reissue that was made in 1933. He 
didn’t buy it, and I think rightfully so. 

There is the other theater, identically the same thing. There is the 
other theater and the other. Now, here is a man we don’t call on, 
you understand. We don’t care if we sell him or not. We don’t give 
a darn, but he will probably counter with the fact that because there 
isa scarcity of product we were forced to—he was forced to buy these 
pictures. 

Here is a list of the availability product in the subsequent runs in 
Los Angeles which also apply to Mr. Hanson. I want to show you 
the products that were available. For instance, on March 25, and 
these are all by weeks: Stars are Singing, Never Wave at a Wac, 
Rogues March, Jeopardy, My Cousin Rachel, Girl in the Night, 
White Hunter, Captain Kid, and others, all available in 1 week. 

Now, some theaters make 1 change a week, so they require 2 pic- 
tures and some pictures make 2 changes a week, so they require 4 
pictures, and some theaters make 3-changes a week, but generally you 
will find those type of theaters will have on the week end a small 
mystery picture and some western and so forth. 

Now, dew are weeks here—here is April 1—Too Many Girls, from 
RKO, and Ivanhoe from Metro, I Confess, Warner Bros., and The 
Lawless Breed from Universal, and here they are which you can look 
at ever since the first of the year. 

Now, there is a man we never call on—never bother to sell him, and 
he has got property worth millions of dollars and I am just a film 
peddler and I don’t care whether I have his business, in his opinion. 

Now, I will give you San Diego, Mr. Burton Jones—— 

Senator Smaruers. You mean all that facetiously and sarcastically ¢ 

Mr. Taytor. Oh, no, I don’t mean that. 

Mr. Mrrcwetx. It will show up in the record as an aflirmative 
statement. The Senator is trying to help you out on your statement. 

Mr. Taytor. What did you say ? 





294 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Senator SMaruers. It is obvious you are being sarcastic whe n vi 
say ‘There is a man we never call on, never bother to sell him.” Now. 
of cgurse that shows up in the record, but not with the inton 
th: ittyou expect or not with the smile on your face or eything « ( 
Thay is just cold black print. 

Mé&. Taytor. I agree with you and thank you. 

Senator Smaruers. It could be the basis of a Jawsuit against you 

Seaator Scuorpren. In other words, what you are saying, Mr. Tay. 
lor, is that films already produced were ¢ ivailable in quantity, had he 
desired that type of films? 

Mr. Taytor. That is right. But sometimes you have a feast o 
a certain week and sometimes there is a famine, and that is what 
brings about the juggling, the so-called juggling of availabilities 
If it is a feast here and a famine there, they may take 1 picture or 
pictures out of here and move it down there to make both weeks look 
good, because if an exhibitor can keep a good quality program at al 
times he is better off. 

Now, in La Mesa, the gentleman says, “We don’t care whether we 
sell him,” but the record shows that the situation is identically the 
same now. [I left out one picture, which is again Cleopatra, a reissue, 

Here is a list of the subsequent runs availabilities in San Diego 
week by week since the first of the year. 

Mr. Noone. Now, are these records that show you have sent them 
invitations to bid ? 

Mr. Taytor. No. In this situation in La Mesa there is no bidding 

Mr. Noone. What do these records purport to show? 

Mr. Taytor. Well, the record shows that the gentleman says, “We 
don’t care whether we sell him any pictures or not.” Actually he 
doesn’t buy these a They are bought by an agent. He em- 
nloys an agent in Los Angeles here, who I think has 25 or 30 theaters, 
to buy pictures for, and now he says “We don’t care whether we see 
him or not.” 

Mr. Noonr. And what do these records show ? 

Mr. Taytor. These records show that we have sold him. Nov, 
they may come in and say that there is a scarcity of product, so they 
are forced to buy them, so I show the availability pictures. In other 
words, he could have left one picture out and substituted something 
else. 

Do you want four copies of these? 

Senator Scuorrren. You might give us 2, 1 for the reporter and 
1 for the staff, and they are received in the files of the proceedings 
here subject to later determination as to how we will handle them 
in the official transcript. 

(Retained in committee file.) 

Senator Scrorpren. Now, Mr. Taylor, you may want to proceed 
on the winding up of your ’ other matter, I will leave that to your 
own discretion. 

Mr. Mrrcreti. Could we take a recess for a minute and see if we 
can shorten this up for you? 

Senator Scrorpren. We will take a recess of about 5 to 8 minutes 
at this stage. 

(Short recess. ) 

Senator Scuorrren. The committee will be in order. 
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Mr. Taylor, I am going to ask you one other question. Here is a 
thing that concerns me from an angle of the individual who might 
want to go into a territory and establish a theater, a drive-in or a 
conventional theater, whatever he might want to build in that town. 

I have had people tell me that, yes; I have got a site, yes, I can 
finance it but I can’t get films. 

Now, do you have preempted territories that would exclude a new 
venture coming in ? 

Mr. Taytor. No, sir. 

Senator ScHorrret. Give me some enlightment on that— how your 
company would handle it. I would be interested in that. 

Mr. Tayvor. You have an exhibitor who wants, let u pick a town, 

us pick Lompoc. The ‘re are two theaters in Lompoc owned DY 

»same man. Let us say a man built a drive-in in the town or any 

d of theater and says, “I want the product that that other man has, 
or at least my equal share of it.” 

Well, the best thing to do is, you ask him if he wants to bid 
he says, “Yes, I want to bid,” so you put it up for bid. 

Senator Scnorrren. In other words 

Mr. Taytor. Now, lots of times those exhibitors get together and 

ey will more or less divide the product between them. We 
no objection to that. 

Senator Scuorrrer. In other words, if it is open to bid, then he 
takes his chances, catch as catch can, on a bid basis ? 

Mr. Taytor. That is right. 

Senator ScHorrre.. If he has the highest bid, presumably he has a 

ight to expect the pictures, unless all the bids are rejected, and then, 
as | understand it, you notify them about the rejection of the bids 
ind give them an opportunity to rebid ¢ 

Mr. Taytor. That is right. 

Senator Scnorprer. And then after that you may negotiate a bid, 
I take it from what you told Senator Smathers. 

Mr. Tayzor. That is right. But in a town like Lompoc, we would 
rather have the two exhibitors who will say, one to the other, “I will 
take Paramount, Metro, and Universal and you take Warner’s, Fox, 
and RKO.” 

Senator Scuorpren. In other words, if a new theater goes into a 
territory where you have had a customer for a long time, you wouldn’t 


r 


refuse the new man film, but you would put it on a bid basis? 

Mr. Taytor. That is right. 

Senator Scuorrrent. Or your next step, as I understand you, would 
be to try to negotiate with him or have the 2 or 3 people that were 
there in that community divide the production amongst them. 

Mr. Taytor. We never ask the people to divide pictures themselves. 

Senator ScHorrret. You do that yourself? 

Mr. Taytor. No. 

Senator Scuorrpret. How do you handle that? Suppose there are 
3 people in an area and say 2 of them had been there for some time 
and a new man moves in. 

Mr. Taytor. I think you would find first that the two men who 
were already there, if they were friends, would fight the other man 
as much as possible, because they want as little competition as possible. 
They would insist, if he wanted any of their pictures, that they bid 
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Lia Vt 





296 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


for them, so in that case we would have to start bidding, or maybe 
it would work out that they would settle their problem between them. 

Maybe the chap would take—maybe he has a little smaller house 
and he would take pictures that maybe would have an art tinge, 0 
pictures that will run a long time in a small theater, so he doesn’t 
require as many pictures as the other people that might have larger 
houses. 

Senator Scuorpren. All right. You may proceed. 

Senator Smatuers. One more question, then I will stop. It is the 
question I asked a moment ago and you started to answer it and we 
got off on another subject. 

I asked you what recommendations you had to make to improve this 
relationship between distributors and exhibitors, and what recom 
mendations you might have to improve the situation of the exhibitors 
to keep them from going out of business. 

Mr. Taytor. Well, those going out of business, of course, are the 
very small] houses. 

Senator Smaruers. Taking the first problem, what would you 
recommend ¢ 

Mr. Taytor. First, I think that arbitration has a great deal of 
merit. 

Senator Smatruers. Arbitration? 

Mr. Taywor. Arbitration. I think that if the arbitration board 
could be properly set up, that is, that there is proper representation 
between the exhibitors and the distributors, and maybe they would 
need an attorney to guide them from a legal viewpoint, that they 
could settle many, many of the individual complaints that you have 
heard here today that don’t pertain to film rentals, but pertain to 
zoning and clearances. I think they could straighten those things—9 
out of 10 of them could be straightened out, but those are not the 
important problems. 

But as to the small theaters, I think that a lot of them have a prob- 
lem. As I explained to you, there are so many new theaters built 
that they are replacing a lot of the older ones. 

Let me just take a second to show you Long Beach, because it is 
such an important example, I think. Here is downtown Long Beach. 
The Rialto Theatre, the Victor, the Tracey Theatre, the Long Beach 
Theatre, the Ritz Theatre, the Dale Theatre. They are all closed. 
Now, they are small theaters. 

But since say 1945, after the war, the Santa Fe Theatre has been 
built. Ihe Crest Theatre has been built. The Town Theatre has 
been — The Lakewood Drive-In has been built. The Lakewood 
Theatr was built during the war, and the Circle Drive-In has been 
built. 

Now, these are all small theaters down here and these are very fine 
theaters that have been built here, and this area was nothing before. 
[t is just a large community out there today, and the result is we 
actually have more capacity in Long Beach than we ever had before. 

Now, there is going to come a time when the small theaters down 
there would go out of business no matter what you did, because they 
are like merchants who have an old store. 

Senator SmatHers. You said you would arbitrate on clearances 
and dates and things like that, but how about arbitrating on the price 
of these pictures ? 
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Mr. TAYLOR. J think that is a very delicate problem which the ex- 
hi hitors and ourselves have to settle. You know there are instances 

here the exhibitor happens to buy a picture cheap and makes a lot 
of money but he never comes in and offers any more to us. 

Now, “maybe if you could arbitrate all the film rentals, whether 
they make a lot of money or lose money—excessive profits or loss— 
aybe you could work out something, but I doubt if we could ever 

wel that out, because it is a barter business. 

Senator Smaruers. But you think and your recommendation is that 
arbitration under certain conditions is a pretty good thing and it 
might be helpful ? 

Mr. Taytor. It would straighten out a lot of problems. 

Senator SmatTuers. But you are not yet reconciled to the point that 
you should arbitrate the question of price of film, however? 

* Mr. Taytor. No, I don’t think you can arbitrate that. And there is 
one other point in the arbitration matter. The film companies should 
be protected from lawsuits, too. 

Senator Smatuers. Well, of course arbitration would do that. 
That is the purpose of arbitration, I think. 

Mr. Tartor. There is one thought I would like to express, which 
has been a source of considerable discussion, and then I will quit. 

There is the thought of disclosing bids, which seems to be a problem. 
As far as we are concerned, we don’t care to disclose bids. We fee! 
that to disclose bids shows the other exhibitor the potential gross of 
the other house. 

Now, we have had some exhibitors tell us that they don’t want bids 
disclosed. But if two exhibitors ask that the bids be disclosed between 
themselves, we have no objection to that. But we believe, too, that if 
they ask that question, then it is not true competition, and actually 
if they are both willing to disclose bids they wouldn’t actually have 
to ask us in the first place, because they could ask each other. 

But, nevertheless, if any two people want bids disclosed, we are 
willing to disclose them, although we are not in favor of it. 

One other point and that is there was a number of statements made 
against my company by these gentlemen and I want to dispute some 
of them, but the time is running short, and if we can answer those—— 

Senator Smaruers. We will tale judicial notice that the witness 
opposes those statements which were made against his company. 

Senator ScnHorrren. And then he has the added opportunity of 
filing a supplemental statement, which I announced at the beginning 
of the hearings here, and that applies to all persons who have hereto- 
fore testified or will testify. 

(See appendixes Nos, 32 anil 33 for affidavits subsequently submitted 
by Mr. Taylor.) 

Now, I want to make this one ruling. We want that expedited. 
In other words, we would like to have it in our files within the time 
that we close the hearings. I would say within 20 days. 

Now, I desire to thank you, sir. 

Mr. Taytor. Thank you. 

Mr. Noonn. May I ask two short questions? 

Senator Scnorpren. Yes. 

Mr. Noonr. Mr. Taylor, on this testimony regarding the opening 
and closing of the theaters: Do you have any definitive statistics 
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on that in this exchange district? Can you give us any statist 
showing how many seats have been added or lost in this area ove 
the past 4 or 5 years? 

Mr. Taytor. No; I don’t, sir. I would say there are over 200 
theaters closed. 

Mr. Noonr. Mr. Hanson, in his testimony on Tuesday, said that 
during 1952, in this exchange area, there were 49 theaters closed; 
there were 9 opened, and of the 9, 7 of them are in Arizona. There 
are only 2 in California—that is southern California—and they are 
located out about 60 or 70 miles from Los Angeles. 

Bearing in mind that they are complaining—these complaints have 
been coming to our committee since the middle of 1952, and he is 
speaking about 1952, saying that 49 theaters have closed and on); 
2 within 60 or 70 miles of Los Angeles opened. Would you care | 
comment on that ¢ 

Mr. Tayxor. Well, the closing of the theaters started before 1952, 
because there are probably, as I said, over 200 that have closed. But 
the construction of theaters has stopped because people that may 
build theaters began to realize that we were getting too many theaters 
in this territory, and that is why the building of theaters stopped, 
in my opinion. 

You take the Inglewood area again that I mentioned, 222,000 seats 
In my opinion, if you added up the total gross of all of the theaters 
that area it would come toa ofhetantio) figure. 

The trouble is that the gross is divided among too many theaters. 
I mean it makes it a little too thin. Maybe 5 years from now when 
they have more people and we have different conditions they will 
do better. 

Mr. Noone. Reverting for just a moment to your testimony on the 
sale of Paramount pictures to Mr. Hanson, you submitted a list of 
pictures that were sold. As I understand, they were sold as a result 
of Mr. Hanson’s going to the exchange, or his representative going 
to the ae His testimony was to the effect that a salesman has 
not called on him. 

Mr. Taytor. Well, I would say the salesman calls him up. 

Mr. Noonsz. One other question on that point: You also submitted 
a list of pictures that were available in the Los Angeles area. Now, 
would all of these pictures be available to Mr. Hanson in his theaters! 

Mr. Taytor. Yes, but they may be off a week or two one way or the 
other, but they would level off for the reason that when you get out 
into that area different companies have different availabilities. 
Maybe this picture here, because of a different availability, belonged 
down here and this one belonged up there. But they would level 
themselves off. 

(For supplemental data submitted by Mr. Alfred Taylor, see ap- 
pendixes Nos. 32 and 33. See also appendixes Nos, 2, 9, and 31.) 

Mr. Noonr. Thank you. 

Senator Scuorrre.. Thank you, Mr. Taylor. 

Mr. Tartor. Thank you, gentlemen. 

Mr. Mircue.yi. We have another witness here, Mr. Aspell, of Loew’s, 
and his attorney is here with him. I would like to present Mr. Harry 


Swerdlow, of the firm of Loeb & Loeb. If he may sit with Mr. Aspell, 
he will appreciate it. 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 299 


Senator ScHorrren. All right. 
Mr. Aspell, you were sworn this morning ¢ 
Mr. Aspen. Yes. 


TESTIMONY OF THOMAS ASPELL, JR., REPRESENTING LOEW’S 
INC., DISTRIBUTORS OF METRO-GOLDWYN-MAYER PICTURES, 
LOS ANGELES, CALIF., ACCOMPANIED BY HARRY SWERDLOW, 
ATTORNEY 


Senator Scnorrret. You may ask the preliminary questions, Mr. 
Noone. 

Mr. Noonr. Mr. Aspell, will you state your full name for the 
record. 

Mr. Aspeti. Thomas Aspell, Jr. 

Mr. Noone. Your business affiliation ? 

Mr. Aspe... Loew’s Inc., distributors of Metro-Goldwyn-Mayer 
pictures. 

Mr. Noone. I understand you have a statement you would like to 
present in about 20 minutes; 1s that correct ¢ 

Mr. Aspe. That is correct. I have some notes here that I would 
like to refer to. 

Senator ScHorrrenr. You may proceed, Mr. Aspell. 

Mr. Aspeti. Thank you, sir. 

The company that I represent is Loew’s Inc., and as I said, dis- 
tributors of Metro-Goldwyn-Mayer pictures. Metro-Goldwyn-Mayer 
pictures have a reputation in the industry of producing the finest 
motion pictures. That is not something that we have assumed. It 
is something that has been earned for us over the years. 

Now, in an effort to make great pictures, it takes a lot of money. 
You just can’t do it ona small budget. And asa result, when we make 
such pictures as Quo Vadis and Ivanhoe and others, the company has 
to expend a considerable amount of money to exploit those pictures, 
as veh as to bring them to the attention of the theater going audiences 
here in Los Angeles as well as the entire Los Angeles exchange area. 

And referring first to production 

Senator Scuorrret. Do you mind interruption? 

Mr. Aspeiu. No. 

Senator Scuorrrg.. I would like to ask you, since you say that you 
want these pictures made available to the Los Angeles area and to the 
country, on the pieture, Quo Vadis, how long does your company 
permit that picture to run before you take it out of circulation? 

Mr. Aspeiu. I believe Quo Vadis ran approximately a year before 

being taken out of circulation. 
_ Senator Scnorprer. Then it was taken out of circulation because 
it had no longer a financial return commensurate with what you 
thought it should be, or was it taken out of circulation because of a 
company policy for future determination ? 

Mr. Aspeti. It is a company policy for future determination 

Senator Scnorrret. Well, then, many sections of the country never 
could have seen that picture, other than in these metropolitan areas 
where they elected to show it first? 

Mr. Aspeti. Oh, that is not so. They could all see it. Every area 
was given an opportunity to play the picture. 


33617—533——-20 
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Now, on Quo Vadis, and I think I should elaborate on that, for the 
reason that it was handled differently than any picture that we have 
handle since Gone With the Wind. On Quo Vadis, the policy that 
was established was so different that the company saw to it that i 
all of the trade papers, all of the recognized trade papers of the in- 
dustry, they publis hed tremendous color ads explaining the fact that 
they had about 7 to 10 million dollars invested in the picture and that 
because of that it required special treatment and they were to affor 
all exhibitors an op portunity throughout the entire United St: ute, 
It was a national thing. They were all notified, as I said, throug} 
the trade papers to play the picture. 

We did play the picture in practically all the towns where we could 
secure proper deals. We were very successful with it. 

Senator Scuorrren. I understand it grossed very well. 

Mr. Aspentx. Yes. 

Senator Scuorrret. But I was wondering why the overall run was 
so short-lived. With an intensive advertising campaign, and if it 
was indicated the picture would be on display. only for a short time, 
[ presume it stimulated your bidding all over the country. But I 
really wanted in the record what your policy was with reference to 
some of your pictures, how long you keep the bid. 

Mr. Aspett. The policy to terminate the run of Quo Vadis, of 
course, was determined in the home office. 

Senator Scuorrrer. I see. Thank you. 

Mr. Aspeiy. The industry, as you have already been apprised, is 
divided into three segments: production, distribution, and exhibition. 
As you also know, T am sure, the costs of production have mounted 
terrifically in the last few years. 

It is important that as a producer-distributor we secure a ‘pm 
returns on our product so as to permit us to continue to produce these 
outstanding pictures, which are good for both the industry, the ex 
hibitors, and ourselves. 

Now, all of the testimony that I have listened to for a couple of 
days, or practically all of it, from the various complaining exhibitors 
didn’t give consideration to the problem that we have as a producer- 
distributor, and didn’t take into consideration the tremendously in- 
creased costs, nor the fact that the growth of television was something 
that has and could seriously affect our returns. 

I presume that that is one subject that will be covered more fully 
in your meetings in Washington, but I thought I would mention it 
here. 

Now, in connection with our distribution policies, I can only sa\ 
that, as a branch manager for this office, I have at all times tried to 
live up to both the spirit and the letter of the rules that were set down 
by the United States Government, in connection with the licensing of 
the pictures. 

At various times, also, our general sales manager has issued certain 
directives to us, calling our attention to the various agreements with 
the Government, and we have followed these directives to the letter. 
An a matter of fact, I believe that our company, for one, has had a 

putation over the years of being the champion of the small inde- 
pe sealed exhibitor, which is the type of exhibitor that is not, to our 
best knowledge, represented here at this meeting, with the possible 
«xception of Ned Calvi of Hawthorne, whom you heard yesterday. 
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Our policy of « listribution of our product i in the greater Los Angeles 

‘rea is to have a simultaneous run in Los Angeles downtown as well 
n Hollywood. This is followed by other situations in the metro 

" oli tan area that have successive availabilities, beginning with, some 
f them 7 days, some 14, and some 21. 

Now, in showe ee ees here, I must repeat that great sums 
f money are expended by the studio in order to do that. In advertis 
no the engagements for both downtown and Hollywood, these cam 
paigns start prior to the opening of the picture, many weeks in some 
ases, and carry on through the run of the pic ture. Now, this doesn’t 

elp just the first-run exhibitor: if 1 picture i s properly launched 
n the showeases, as we prefer to call aha m,. it Is going to he ‘Ip all the 
exhibitors in this particular area as well as out in the territory, for 
the simple reason that the local newspapers have very broad coverage 
all over the State, as well as going into even distant points in Arizona 
ial ithe 

So that once the picture is firmly established, it is going to be good 
for everyone in the Los Angeles territory. And our method of li 
ng the picture’s first run in Holly wood and downtown locally is i 
isely what the theater—that is, the southern California theater own 
ers covered in their trade relations committee report, dated May 27, 
1953, on page 19. IT would like to read i 

Senator Smatuers. What is that date again? 

Mr. Aspeiti. That date is wrong. It ee be 1952. 

Senator Smaruers. We haven’t arrived at that date yet. 

Mr. Aspeiy. We are just premature, I would say. 


This is the same report that was submitted to the committee yester- 
lay. The date wil! be subject to question. May 27, 1952, I am ad- 
vised by counsel. 

Senator Smaruers. 1952? 

Mr. Aspretu. 1952. This committee report reads, and this is the 
section referred to, subparagraphs (6) and (c) on page 19: 


(b) We must recognize the following facts: 

1. All theaters play each picture at the same time; and 

2. The producers derive their greatest revenue from large theaters in large 
areas of concentrated populations; namely, the downtown business sections of 
eac h city. 

There exists, therefore, two classes of theater, namely, (@) downtown theaters 
and (b) neighborhood theaters. 

(c) Pictures must be released first to the large downtown theaters which can 
generate enough box office revenue to— 

l. Warrant the expenditures of large sums for advertising which benefits 
late as well as early runs; and 

2. Obtain for the producer the major portion of his picture investment: and 

¥. Assure the exhibitor a reasonable return for his large investment in prop- 
erty 

In the city of Los Angeles we recognize two such separate downtown areas: 
1) metropolitan downtown and (2) Hollywood. 

One theater in each of these areas should play pictures simultaneously with 
the other. All other theaters situated in lesser important neighborhood districts 
should play pictures in staggered periods of 7-day duration. Theaters in eact 
neighborhood not in substantial competition with theaters in other neighborhoods 
should be permitted to play pictures simultaneously. 


May I offer this for the record? It is identical with what you have 
ready on this. 
Senator Scuorpren. It will be received, and if it is not heretofore in 
the record of the proceedings, it will be included.’ 


ade Relations Committee report, submitted by Cecil Vinnicof, see p 
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Mr. Asretu. Well, that method is precisely what we are following. 
and, to the best of my knowledge, we are the only company that foj- 
lows that particular method of distribution in the city of Los Angeles, 

Senatyr SmarHers. May I ask one question right there? 

Mr. A;spety. Yes, Senator. 

Senator Smatuers. How long have you been following this? 

Mr. Asspeiy. For many years. 

Senator Smaruers. More than 3? 

Mr. Aspect. Yes. And, incidentally, many years prior to that 
report. .We endeavored to adopt our methods of distribution to fi 
the charging conditions in the various areas. The advent of 
drive-ins in large numbers in the metropolitan areas and the _— 
lished theatergoers to those drive-in theaters and their increased 1) 
ber over the years have caused us at the present time to change ¢ out 
availabilities to these theaters throughout the area to meet that 
competition. 

As another example of our change of marketing of pictures, o 
subsequent runs, that is, in those areas where we exhibit pictures ir 
small theaters for long runs, we have separate availabilities for houses 
or theaters that play subsequent to them on a basis whereby they ar 
on a definite availability so they don’t have to wait until the smaller 
prior-run theater closes for the engagement without knowing when 
the picture will be made available for their use. And this we hav 
done with other of these areas where they had the troubles quit 
similar. 

They would play pictures 2 or 3 weeks, and we didn’t feel like we 
should hold off the other theaters that are following behind them. 

We have heard considerable comment here about the number of 
theaters that have closed, and others that are on the verge of closing. 
That seems to be one of the most important points that has been 
brought out, but I think that we are on very sound ground when we 
say that the type of theaters that have closed and those that are 
contemplating closing are for the most part those theaters that in 
some cases opened up . during the war, when you could fill every seat. 
It didn’t matter what you had on the screen, frankly, as long as you 
had seats that were available to servicemen and others as well that 
could get into the theaters. 

And those theaters were of the dilapidated type of theaters and 
would have closed under just normal economic conditions. They had 
no place in the business. They would be patronized by the regular 
theatergoer, only when he couldn’t find any other place to see a picture. 

I submit for your consideration, or if you wish to keep these photos 
you may do so. They are photographs of theaters that were taken 

approximately in 1941, and the appearances that you see there, the 
outward appearances of the theaters are as of that date, which is 
approximately I will say 1941. 

During the intervening years there was nothing done to improve 
those theaters. They were simply run. They would run film through 
as long as they could do it profitably. During the war years there was 
no question of competition, but when there were seats available and 
people didn’t have to go there, they were just closed from their own 
weight. 
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ator SCHOEPPEL. I will say with reference to these photographs, 
we receive these for the benefit of the committee’s file. On each 
them, are the locations indicated ? 

Mr. Aspetyi. I believe they are on the reverse side; is that correct? 

Senator SMATHERS. Yes. 

Mr. Aspeti. I would like to make further comment on them, that 

of these theaters you have there, the photographs you have, were 
losed prior to the beginning of the war and were reopened at that 
time, when, as I say, any theater could do business. At that time if 
you could find a place where you could put seats in and could get a 
projection machine, you were in the theater business, during the war, 
as a lot of you know. 
nator ScnorrreL. Did most of those theaters meet the standard 
wig required in those cities ¢ 

Mr. Asvrty. I think to a great extent a lot of the standard codes 
were overlooked during the war. In addition, there were a few 
theaters that were built in recent years that also closed. The reasons 
for that were obvious. They were placed in over-seated communities, 
such as Inglewood and Burbank. And then, too, because of the fact 
that the drive-in theaters had already firmly entrenched themselves, 
they have found no patronage. 

Now, it is my sulethandion that nationally there are about 4,000 
irive-in theaters at the present time, and that I believe is greater than 
the number of conventional theaters that have closed, and certainly 
by far exceeds the number of theater seats that have been shut off 
because of the closed theaters. 

One other subject here is that of competitive bidding, about which 
you have heard quite considerable the last couple of days. I will 
make this quite brief, because it has been pretty well covered, but I 
do want to say that it is our company’s policy to only institute bidding 
where that is requested by the exhibitor. We never at any time take 
it upon ourselves to insist that one theater bid against another one 
to get our product. 

The second phase of that is that in awarding the bid, they are made 
strictly upon the merit of the bids that are submitted and that at no 
time do personalities of any sort come into pl: 1y or take a part. 

Another phase of bidding, which with us isn’t new—it has been at 
least 2 or 3 years ago that Mr. W. F. Rodgers announced to the entire 

xhibition field, through the trade press, that it would be our policy 
to 0 permit competing exhibitors to see each other’s bids, provided the 
competing exhibitors would agree to that procedure. 

Now, in our experience along that line we haven’t yet found two 
exhibitors who are bidding that will permit us to disclose their bids. 

When we do receive such a request, I will just read this letter from 
Mr. Newman, Norman Newman, of the Broadway Theatre in Los 
Angeles,to Mr. J. M. Eisenberg, who is our legal counsel in New York: 

Dear Mr. BisenserG: We wish to acknowledge your letter of February 1 
regarding the competitive bidding situation of the Broadway and Cameo 
Theatres. After due deliberation, however, we feel that the present policy in 


regard to bids should be maintained and that the parties concerned should not 
be apprised of each other’s bids. 


Would you please confirm to us at your earliest convenience. 
So we consequently had to notify Mr. Gumbiner, of the Cameo 
Theatre, who had requested the right to see his competitor’s bid, and 
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I wrote to Mr. Gumbiner, since deceased, however, on February 
935, 1951: 


Dear Mr. GuMBINER: This is with further reference to your request regarding 
competitive bidding at the Cameo-Broadway Theatres in Los Angeles. We hay 
communicated with the other exhibitor involved, who has advised us he is not 
willing that successful bids be divulged to the unsuccessful bidder. We regr 
therefore we cannot comply with your request. 

I present that to the committee. 

Senator Scnorrre.. These will be received and become a part oj 
the record in this case. 

(Retained in committee file.) 

Mr. Aspect. Thank you. That is an example of the procedure 
we follow. I mean when the request is received for disclosure of bids 
to the competing exhibitor. 

Now, going back to my earlier remarks about the type of exhibito: 
that is represented here, I cannot help but feel that we are not dealing 
with small business here. We are actually dealing with cireui 
operators. 

Mr. Albert Hanson, by his own admission, states that his holdings 
are far in excess of a million dollars for his theaters. Burton Jones 
is an exhibitor for buying through a local booking-buying combine, 
namely, the Theatre Service Corp. 

Mr. Vinnicof and his group have for many years been affiliated with 
Mr. Berman and his group, and a Mr. Edwards and his group of 
theaters in a company known as the Southern California Amusement 
Co., which operated in excess of 30 theaters in metropolitan Los An- 
les. Mr. Vinnicof and Mr. Berman were both witnesses yesterday. 
As you learned yesterday from Mr. Wolff’s testimony, Mr. Wolff 
and his family and Mr. Milton Arthur and his partner and family 
and associates control a conventional theater business in Long Beach, 
North Long Beach, and part of Santa Ana, as well as parts of Central 
Los Angeles and the entire city of St. Louis. 

The Metropolitan Theatre Corp. is a circuit controlled by a group 
which also controls Principal Theaters, another circuit, the Pacifi 
Drive-In Theaters, another circuit, and Sero Amusement Co., anothe: 
circuit. 

I repeat again, about the only true independent exhibitor we have 
seen is Mr. Ed Calvi of Hawthorne, for this particular area, at least. 

Senator Smarners. Let me ask a question. Do you agree with what 
Mr. Calvi said ? 

Mr. Aspreti. In what way, Senator? 

Senator Smaruers. Well, as I recall his testimony, he complained 
he couldn’t get any pictures as an independent exhibitor. 

I notice both you and Mr. Taylor talked about Calvi as the only 
independent exhibitor, and you hold him up as a rather virtuous per 
son. Do you agree with what he had to say ? 

Mr. Aspeii. Well now, for example, in Mr. Calvi’s case, he com- 
plained when the new theaters opened out in his particular area, 
the Rio Theatre, which is owned by Mr. Wolff, another complainant 
here, and the Imperial Theatre, since closed. 

Now, Mr. Wolff would have complained had we given Mr. Calvi, 
which is a much less important theater, an availability earlier than 


Mr. Wolff's. 


OY 
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By the same token, the Imperial Theater would also have con 
plained, and, further than that, the Imperial and the Rio Theatres 
were bidding for the earlier availability, and Mr. Calvi was told that 
if he wanted to bid on that availability because they were the ones 

he was complaining about, he could bid for that run. 

Senator Smaruers. So what you are saying is that you put Mr. 
Calvi in the same boat with Mr. Wolff and these other people, so far 
as bidding was concerned ? 

Mr. Aspetu. Only to the extent that if he felt that he could pay 
the film rental that would warrant an earlier availability, then he 
should be entitled to it, the same as any other independent exhibitor 
in this territory. 

Senator Smatuers. In other words, you people would let him bid 
with the first run people if he wanted to put that much money into it ? 

Mr. Asrett. No, there is a limitation on that. We wouldn’t con- 
sider that a suitable first-run theater. I am talking about first run 
Los Angeles. 

Senator Smaruers. My only point is this: You people seem to say 
there is a distinction between all these other people and Calvi, and 
yet you yourself admit, when it comes to bidding a picture, you put 
him right back in with these fellows. 

Mr. Aspetzi. Only for the reason that in order that he can get the 
run that he wants, ‘which is ahead of them, that he would have to— 
because he is in competition with them, and he would have to bid for 
that run. 

We simply wouldn’t take a person or any exhibitor that is paying 
a half or a third or a quarter ‘of the film rental and say that regardless 
of whether it is Mr. Wolff or anybody else, as I previously said, we 
are not going to discriminate no matter who they are, circuit, inde- 
pendent, or otherwise. If he belongs in that league and he wants 
to get in there, he has the opportunity. 

Mr. Noone. Mr. Aspell, you have raised this question, the same as 
Mr. Taylor, on the matter of definition of an independent. I wonder, 
are you questioning the jurisdiction of this committee to check into 
this matter ? 

Mr. Aspety, No, not at all. 

Mr. Noone. I think the record should show that both Mr. Vinnicof 
and Mr. Hanson were appearing principally as spokesmen for an 
association, Southern California Theater Owners Association. Is 
that not so? 

Mr. Aspetyi. I think Mr. Vinnicof made a statement to the effect, 
in his dealings with Metro, that he had submitted expenses in an 
effort to secure an adjustment on pictures, and in doing that he stated 
that we had—and at that time he was confining himself strictly to 
his own business and not to the association. I mean he made the 
remark that he had brought in his expenses, that they were ques- 
tioned, and that he wasn’t given consideration. 

Mr. Noone. Well, I believe the purpose of that testimony was to 
dramatize a point brought out in the trade relations committee report. 
His function as a witness was to explain that report. 

Mr. Aspeti. Well, Mr. Noone, may I dramatize a little, too! 
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Now, our experience with Mr. Vinnicof over the years is such that 
we have a good reason not to accept his expenses. As an example, 
following an audit of his books not so long ago, our auditors deter- 
mined that he had not made a proper accounting on the percentage in 
pictures, and subsequent thereto we have a claim pending against 
him of some $2,263.25 in connection with the audit. 

Now, he has advised us that he is willing to pay this amount but he 
has not agreed yet on the form of release that he is to obtain. 

Now, Mr. Vinnicof further complained—and this gets back to the 
personal angle of it—I mean of his personal complaints—that he 
was being held behind Pasadena on the showing of Father Takes A 
Bride, for 4 weeks. As a matter of fact, the picture didn’t play 4 
weeks in Pasadena. It played 3 weeks. We checked that. 

Further than that they didn’t grant the same clearance on that pic- 
ture because of the extra long run in Pasadena and they permitted 
him to open the day following the close of the engagement in Pasa- 
dena, whereas under ordinary circumstances he would have had to 
wait for 7 days after the closing. 

So that is one of the things that we have corrected. And I men- 
tioned earlier where we want to avoid that sort of thing with every- 
body, not just with Mr. Vinnicof. We want to avoid it all over, and if 
we think we are in a house that is a smaller house, we are not going 
to hold the other subsequent runs back so far that they don’t know 
where they are going to book. 

Now, it seems to me—and I hope that I am not rearing my ugly 
head again here, Mr. Noone—that the complaining witnesses here are 
objecting to our efforts to help the small exhibitor—the guy that is 
really and truly an independent exhibitor. And their proposals seem 
to have been of the nature that they want to stifle competition and they 
want to receive favoritism to the detriment of the little independent 
man and they want to discriminate against him. 

We are opposed to that for the simple reason that we realize the 
importance of the small independent to the business and eventually 
we would be hurt as well. 

I have also heard that some of our company’s methods of playing 
these outstanding pictures on long runs were objected to, and when we 
boil that down there seems to be just about the following: First, that 
we play these outstanding pictures for a long run. 

Second, that our film rentals are too high, and that we have pre- 
released these pictures that we have mentioned before—Quo Vadis and 
Ivanhoe. 

I think that I have covered part of this, but I will go into it, and 
that is on the question of pictures like Quo Vadis and Ivanhoe. 

Our company in its attempt to establish the first run in a manner 
that will be beneficial to all exhibitors in the entire territory, spends 
these tremendous sums for advertising. This is done, as I said before, 
before the picture opens for many weeks, during the run of the pic- 
ture, and they have on occasions had long runs. 

However, during the past season, over 30 out of the 40 regular re- 
leases have played 1 or 2 weeks in first run. Now, those exhibitors 
who play long runs on our pictures don’t complain. For example, 
Mr. Marco Wolff played our picture, Ivanhoe, in his Hollywood Para- 
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mount Theater first run Los Angeles for 7 weeks. There was no com 
plaint on that run. — 

Neither he nor his partner, Milton Arthur, nor any of the others 
who get the benefit of the long-playing time, made any complaint about 
that before the committee. 

Once again, the longer-playing time permits the small houses, the 
subsequent runs to compete successfully with the larger houses of 
these circuits who are complaining today, and these benefit the ex- 
hibitors who own one theater throughout the territory, as well as 
others. 

The elimination of the small independent exhibitors would give 
these very complainants, who are circuit operators, priority in the 
showing of pictures. 

On the question of prereleases again, in recent years we have only 
had two, the two I have mentioned, Quo Vadis and Ivanhoe. 

In the case of Quo Vadis it represented an investment of between 
$7 and $10 million, and that, as I said before, warranted special treat- 
ment in order to try to recoup that sort of an investment. 

Now again, Mr. Wolff played that picture for 7 weeks. There was 
no complaint—on a prerelease basis—Ivanhoe. 

Our company, like all other distributors or any good business, has 
to adjust its sights to changing conditions. We, in turn, adjust our 
film rentals to those changing conditions. 

When the grossing capacity or the grossing possibilities of the 
theaters have increased, such as the drive-in theaters, we have gotten 
more money. Where they have decreased, as in the case of some of 


. 


the other theaters, we have gotten less money. 

Now, for example, on the Hanson circuit in Bellflower, at the time 
that Mr. Hanson took over the theaters from a Mr. Funk, we were 
getting an average rental of $400 per picture out of the town. That 
was in 1951. 

In 1952 we received an average of $209. 

In Compton his rental in the last 3 years has decreased from 
$82 average to $42.50 average. 

Now, in South Gate, his film rentals have declined since 1951 from 
$187 to $166. 

In Lynwood the average has decreased from $152 to $84. 

Now, I realize that. my time is short, but I do have a couple more 
things I would like to mention. 

Mr. Jones advised that he has no salesmen who call on him. Of 
course, it has been brought out that he buys his pictures through the 
Theatre Service Co. here in Los Angeles, but nevertheless our salesman 
does stop in at his theater. And he has been there in the last few 
months, 

Mr. Berman complained about our handling of Quo Vadis with 
respect to the La Verne Theatre. First he said that he had to com- 
pete against theaters far away; that his admission price was fixed by 
the distributor. And I have already explained that the company 
handled Quo Vadis in a way that was different from any other picture, 
and it was no secret, because it was published in every trade magazine 
in the industry, and when we set up the areas we sent to each exhibitor 
in our territory a letter along these lines. 
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I don’t want to take my time, because it is so short, to go into 
I would prefer to simply put it in the record. I will just gene: 
describe the letter. It said the downtown area: “Generally spea! 
this area will be bordered on the west by Vermont Avenue, exte 
from Griffith Park to Adams Boulevard, thence southeast on A: 
Boulevard to Alameda Street, extending eastward to Indiana Av 
north to Huntington Drive, extending to the city limits of § 
Pasadena” and so forth. 

And we proceeded to list the names of the theaters, starting wit 
the Atwater, Arcadia, and going on down through the rest of the 
theaters. We did that same thing with another area—the Hollywood, 
Southwestern, Central area, and so forth. 

May I present that? 

Senator Scuorpren. It will be received in evidence. 

(The material referred to follows :) 

APRIL 25, 1952 
EXxHispitor’s NAME, 
Address, City and State. 

Dear Mr. Exurertor: In accordance with our previously announced plans we 
are now ready to offer Quo Vadis for a subsequent-run exhibition in the city 
Los Angeles. 

In our opinion, the same considerations which made advisable and necessary 
the special and careful treatment in the handling of this picture on first run. 
also requires that the subsequent-run exhibition be given similar careful treat- 
ment. 

We believe that the successful distribution and exhibition of Quo Vadis on 
subsequent run will be assured only if there are comparatively large areas within 
which Quo Vadis will have an exclusive exhibition. 

In each of the situations where the initial exhibition of Quo Vadis has been 
arranged, we have designated one or more areas within which we will offer 
Quo Vadis for subsequent-run exhibition to each of the exhibitors, within such 
area or areas, having a theater or theaters suitable for showing of this picture 


and who expresses an interest in licensing this picture. With respect to Los 
Angeles there will be areas as follows: 


DOWNTOWN AREA 


Description.—Generally speaking this area will be bordered on the west by 
Vermont Avenue extending from Griffith Park to Adams Boulevard, thence 
southeast on Adams Boulevard to Alameda Street, extending eastward to Indiana 
Avenue, north to Huntington Drive extending to the city limits of south Pasa- 
dena. On the north this area will be bordered generally by Los Feliz Boulevard 
to San Fernando Road extending south to Figueroa then northeast to south 
Pasadena city limits. The following theaters are contained in this area: 


Atwater Lake Playhouse 
Alvarado Linda Lea Paramount 
Arcade Los Angeles Palace 
Broadway Loew’s State Ramona 
Brooklyn Lincoln Roxy 
Cozy Mason RKO Hillstreet 
Cameo (down- Million Dollar Rialto 

town) Mayan Starland 
Cameo (El Monterey Sun 

Sereno) Meralta Town 
Empire National Times 
Granada New Follies United Artists 
Hippodrome Newsreel Vern 
Jade Nippon Vista 
Joy Olympic Warners Downtown 
Los Feliz D-I Orpheum Westlake 
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Description.—Approximately bordered on the west by Fairfax Avenue, on the 
ith by Adams Boulevard, on the east by Vermont Avenue, on the north by 
Franklin Avenue, and including the following theaters: 


Academy 
Apollo 
Admiral 
Ambassador 
{dams 

Bards Adams 
Boulevard 
Campus 
Cinema 
Clinton 
Carmel 

Del Mar 
Egyptian 
Embassy 

El Rey 
Esquire 
Filmarte 
Fairfax 


SOUTHWEST 


Four Star 
Grauman’s Chinese 
Gordon 
Gilmore D-I 
Hawaii 
Hunley 
Hollywood 
Iris 

Los Feliz 
Loma 
Larchmont 
La Brea 
Laurel 
Marcal 
Monica 
Midway 
Metro 
Newsview 


AND CENTRAL 


Oriental 
Paris 
Paramount 
Pan Pacific 
Parisian 
Pantages 
Ravenna 
Ritz 
Studio 
Sunset 
Uptown 
Vogue 
Victoria 
Variety 
Warners 
Wiltern 


AREA 


Description.—In general manner bounded on the north by Adams Boulevard, 
n the west by La Brea Avenue, on the south by Slauson, starting at La Brea 
Avenue and extending to Arlington, then south to Imperial Highway, west to 


Central Avenue. 


The easterly border to Central Avenue from Imperial Highway 


extending North to Slauson Avenue, Slauson Avenue east to Alameda, Alameda 
north to Adams Boulevard and including the following theaters: 


Allena 

Alto 

Bill Robinson 
Jalboa 
Baldwin 

Crenshaw 

Carlton 

Century 

Congress 

De Luxe 


Figueroa 
Imperial 
Knoll 

La Tosca 
Leimert 
Madrid 
Mayfair 
Normandie 
Regent 
Rivoli 


Round Up 
Rio 

Strand 
Savoy 
Southside 
Trojan 
Temple 
Triple AAA 


Any exhibitor having a suitable theater who is interested in this picture, should 


notify our exchange of that interest within 7 days after the receipt of this letter. 
His request will receive immediate consideration and the proper form will be 
forwarded to him on which make his offer. 
Sincerely, 
THOMAS J. ASPELL, Jr. 


Mr. Aspeti. Now, Mr. Berman also made reference to the fact that 
there was a discussion held as to the admission price of Quo Vadis in 
his theater. We played the picture in the Floral Drive-In, which is 
his drive-in theater, and when he made the statement, I was under the 
impression that he had charged his regular admission price, because 
his booker that accompanies him on most of his business in the office 
had mentioned to me after they played the picture, he said, “I think 
we would have been better off if we had charged higher prices. We 
would have gotten more money. I don’t think anybody would have 
stayed away.” 

I collected the records and I found that his admission price was a 
net 62 cents on that picture, which was Quo Vadis. He also charged 
that same price for the picture Scaramouche, Pride of Sanda, and 
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Because You’re Mine, so you can readily understand that that stat 
inent of Mr. Berman’s in regard to admission price is entirely untrii 

Mr. Berman also complained about a lack of prints on An America 
in Paris. Now, that is one of our biggest pictures, and every exhibito; 
in the entire area is trying to buy it. We have a big picture; they a! 
want it, and sometimes the breaks come, as we call them, or availabil | 
ties fall so that it is available in San Diego, or it may be available in 
Phoenix or could be available any place. They are all trying to get 
dates. 

And it is possible that there wasn’t a print available for him at tha 
time. 

Now, in that regard, for several years now we have increased « 
print quota from 22 prints to 32 prints, and that is a terrific inion 
of prints to have on a picture, because when you figure on spreading 
that out, and if it were spread out in some way where you could utilize 
all the time on that, that would be a tremendous number of prints. 

But you run across a picture like this and you simply can’t handle it. 
So we just do the best we can. 

Now, I think I can terminate this discussion, for my part at least. 
by saying that the complaints of the circuit exhibitors that were pre 
ent here are not against the distributors favoring the—I should s 
they are against the distributors favoring the small exhibitors. T ie 
want the distributors to favor them. 

There is in this territory free and open competition on Metro-Gold- 
wyn-Mayer products. We think that and we feel that they are asking 
us to set up a method of distribution which would favor their particu- 
iar theaters to the detriment of the smaller independent theaters. 

Gentlemen, that is all I have to say, and thank you. 

Senator ScHorPreL. Senator Smathers? 

Senator Smaruers. Mr. Aspell, thank you for that statement. Do 
you know who the principal owners and stockholders are of MGM? 

Mr. Asprevy. No, I do not. 

Senator Smaruers. You wouldn’t know if you heard their names? 

Mr. Aspeii. No, I would not. 

Senator Smaruers. Do you know whether or not Metro-Goldwyn 
Mayer ever had anything to do with the operation of theaters, ex! 
bition houses 4 

Mr. Asreti. I don’t know whether Metro-Goldwyn-Mayer did or 
not. 

Senator SmarHers. How long have you been with Metro-Goldwyn 
Mayer / 

Mr. Aspr.u. I have been with Metro-Goldwyn-Mayer 23 years. 

Senator Smaruers. And in 23 years you have never been able to 
find out who the owners of Metro-Goldwyn-Mayer are? 

Mr. Aspett. Metro-Goldwyn-Mayer is owned by Loew’s, Inc., wd 
Loew's, Inc. is on the New York Stock Exchange, and I certain! 
don’t know who owns the stock—I mean the principal owners of thie 
stoc k, 

Senator Smatuers. Do you know who the officers are of Metro 
Goldwyn-Mayer? 

Mr. Aspetu. Some of them; yes. 

Senator Smaruers. What are their names? 

Mr. Aspeit. Mr. Schenck, Mr. Nicholas Schenck, and Mr. W. F. 
Rodgers. 
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Senator Smatuers. Do you know whether or not Mr. Schenck is 

iso an officer in United Artists Theater circuit ? 

Mr. Aspetzi. No, I do not. 

Senator Smaruers. Are you in position to say that he is not an 
officer in it 4 

Mr. Aspetu. I am not in position to say either way. I don’t know. 

Mr. Swerptow. For the record, I am in position to state he is not 

n officer of the United Artists Theater, to the best of my knowledge, 
ind it is pretty accurate. 

Senator Smaruers. Do you know whether or not there is any one 
named Schenck who is an officer in the United Artists Theater circuit ? 

Mr. Swerptow. Are you addressing the question to me / 

Senator Smaruers. Yes. 

Mr. Swerpiow. I don’t know whether Mr. Joseph Schenck is an 
officer or not. I understand that he has a substantial, if not a con- 
trolling, interest in that group of theaters. 

Senator SmarHers. Do you know what percentage of Metro- 
Goldwyn-Mayer’s first-run pictures in Los Angeles, what percentage 
of them play in the houses controlled by United Artists Theater 
circuit 2 

Mr. AspetL. No, I don’t. I could find out, but I can say that we are 
bidding for first run Los Angeles, and in the case of Ivanhoe, for 

example, it played in the Paramount Theater downtown, which is a 
United Paramount Theater. It played in, as I said before, in Mr. 
Marco Wolff's Paramount Hollywood Theater. 

We have other pictures that have played in the Orpheum Theater. 
I could give you some of them. I can’t give you all of them. 

Senator Smatuers. The Paramount “people have wisely and help- 
fully brought in a breakdown as to the first-run theaters and what 
pictures played in those first-run theaters, that is, Fox West Coast 
as compared to the independent theaters. I just wondered if you had 
any available figures as to what percentage of Metro-Goldwyn-Mayer 
first-run pictures played in the United Artists theaters here in Los 
Angeles? 

Mr. Aspeti. No, I don’t have that figure available. 

Senator Scnorprrn. Could you furnish us that information ? 

Mr. Swerpiow. We shall be hapny to furnish that. 

Mr. Aspexu. I shall be glad to. 

Senator Scnorrret. Let the record show that will be done. 

Senator Swatuers. Now, Mr. Aspell, you have said that your com- 
pany is the champion of the independent small exhibitor, and I wish 
to congratulate you on that statement. 

Mr. Aspeiy. Thank you, sir. 

Senator Smatuers. And I hope that we can demonstrate that you 
are, or, that if you are not now, that you will be in the future. 

Mr. Aspetn. Thank you. 

Senator SmaTHERs. Soe further said that you were interested in 
seeing that a sufficient return on the product went to the producers 
and to the distributors and to the exhibitor. You are, therefore, 
interested in the exhibitors making a profit. 

Mr. Aspett. We would be glad if every exhibitor could make a 
profit. It would make it that much easier for everybody. 
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Senator Smaruers. You naturally, and I won’t go so far as to a 
it came to which one, the producer or the distributor made the profi 
you wouldn’t want to say that you would want just the exhibito 
make a profit? 

Mr. Asrety. I would only say this: [f we can’t make a profit w, 

‘an’t produce the type of motion pictures that we have been pro 
ducing, and if we couldn’t do that then we as well as the exhibit 
and they as well as us will be in serious trouble. 

Senator Smaruers. In other words, you recognize certainly ¢| 
for this business to continue to operate that not only the produce: 
but me distributor and the exhibitor have to make money? 

Mr. Aspeuy. That is right. 1 don’t think you should kill off you 
retail outlet in any business. 

Senator Smaruers. Now, when you get ready to rent a film out to 
an independent exhibitor, do you ask to look at his books and records} 

Mr. Asreii. No; we do not. 

Senator Smatuers. When you are working out a contract with an 
independent exhibitor, do you question him as to whether or not 
he is going to be able to make a profit out of that particular operation! 

Mr. Aspety. That is a subject that is naturally discussed. The ex- 
hibitor in buying a picture, any kind of a picture, no matter what 
sort of a picture or transaction you make with him, if it is a picture 
or somethng else you are talking about, you always discuss the pos- 
sibilities for m: aking money. You discuss what you think that picture 
will gross and you predie ate your rentals accordingly. 

Senator Smaruers. Have you ever had any instances in the last 
year or so where an exhibitor has come to you and told you he lost 
money on the contract which he entered into with you for a specific 
picture? 

Mr. Aspetu. Yes, I have. 

Senator Smaruers. Have you worked out an adjustment with him? 

Mr. Aspeiy. Yes, I have. 

Senator Smaruers. Do you recall any with which you have refused 
to work out an eenane: 

Mr. Aspetu. I don’t recall any offhand. I can’t specifically men- 
tion any particular picture. 

Senator Smaruers. But you do recall there have been some that 
you have not adjusted ? 

Mr. Aspeiu. Yes, I do. 

Senator Smatuers. And yet even though they maintained that 
they were not making a profit, and as a matter of fact they were 
suffering a loss. 

Mr. Aspen. That would be their contention, usually. 

Senator Smaruers. Did you have any way of disproving that 
contention ? 

Mr. Asretu. We felt that we did, and I am not going to say that 
in the particular case that you have in mind—I mean a specific in- 
stance—but there is one thing that has not been mentioned here in 
the entire 2 days, and that is ‘the question of concessions, concessions 
in the theaters. 

Concessions are a multi-million-dollar business. I am certain you 
gentlemen have read reports about the tremendous profits made by 
concessions in all the theaters, in drive-in theaters it is a very large 
proportion of their income. 
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Senator Smatruers. You would not mean to infer by that statement 
that you are going to let them take a loss on the film and make any 
profit they might get out of selling popcorn ¢ 

Mr. Aspety. I am going to make the statement, Senator, that you 
eant sell—you perhaps can, but it isn’t practical—sell popcorn, 
peanuts, gum, from a curbstone over here. You have to rent a store. 

Now, in setting up these very elaborate concession bars that they 
have in the theaters, and if you go in to the drive-in theaters, and 
[ hope you have an opportunity while you are here in Los Angeles 
to do so, because we have some wonderful drive-in theaters, and they 
have tremendous concession bars. 

Now, if it weren’t for the picture that is on that screen, that person 
wouldn’t walk in there to buy a candy bar. They would just as soon, 
when they are shopping in the grocery store, buy it there. If they 
drop into a drugstore they will buy it along with some other item, 
but they are provided with this elaborate setup, and in the majority 
of cases there is no distinction made between the expense of operating 
that and the operation of the theater. They pay no rent for it. 

In a lot of cases the manager assists in disposing of the wares, what- 
ever it may be, gum, candy, and what not, and in some cases ushers are 
taken off the aisles in order to supplement the girls that are regularly 
assigned to these concession bars. 

Now, that is an item. We have to cut those two adjustments that 
are concessions. You are not entitled to them. We don’t ask to be 
included in them, and we say after all you should charge a certain 
amount of your operation to concessions. 

Senator Smatuers. In other words, when you get ready to deter- 
mine with an exhibitor whether or not his bid is a fair bid, you con- 
sider it, so far as you are concerned, in the light of how much popcorn 
and peanuts and that sort of thing he might sell. 

Mr. Aspety. That is an entirely different thing, Senator. You say 
when you determine a bid. The bid has nothing to do with this. It 
wouldn’t be an adjustment on a bid situation. We wouldn’t give an 
adjustment. 

Senator Smatuers. Well, we will go back to the adjustment then. 
You say that you will not give an adjustment on a film that an ex- 
hibitor might ive lost money on if in your judgment that man made 
money on his concessions ¢ 

Mr. Aspetu. No, I say that would not be a determining factor. That 
is something, as I say, that you have that you might consider a hidden 
profit that you would have, as far as the expenses were concerned, how 
much he took for depreciation and he may have a hidden profit on 
something else, and I certainly am not sufficiently qualified to go in 
and segregate all these items and find out which is which. 

Senator Smaruers. All I am trying to find out about is your state- 
ment that vou are the champion of the small independent exhibitor. 

Mr. Aspeii. If you are going to say the small exhibitor, I don’t 
know an instance of a real small exhibitor, a fellow who is paying 25 
or 30 or 50 dollars, I don’t know an instance where we have not taken 
care of him, and where we haven’t provided him with rentals that 
were a little more livable, to a real small account. 

Senator Smaruers. Mr. Aspell, I don’t know a lot about the busi- 
ness, and I am just trying to get in my mind what your attitude is. 
[ know nothing much about it, but it does appear to me that except 





314 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


for Wolff, the rest of the witnesses seemed to be actually small-bysi. 
hess men, very small-business men. But that is something that I an 
not debating. I am just trying to find out what your attitude js, 
actually, when you get ready to adjust with those exhibitors. 

Mr. Aspety. Senator Smathers, if I may just go astray for a mo. 
ment, Metropolitan Theaters, that were represented here this morning 
by Mr. Pfaelzer, there is an overlapping of ownerships, to the best of 
our knowledge, rather than independent theaters; further, in the 
Calpac, Pacific Drive-In Theaters and the Serio Corp., the Sero 
Amusement Co., those also have a number of drive-in theaters. That. 
to me, is tremendous. 

They have first-run theaters here in Los Angeles. 

Senator Smaruers. I am not at all familiar with who owns what. 
I don’t even know what the Schenck family or the Skouras family 
own or what they don’t own, and I think that is beside the point. ~ 

The question I have: In your experience of dealing with those people 
you know of instances where you don’t make adjustments, even though 
the film operated in the exhibitor’s house has been shown at a loss, 

Mr. Aspeitxi. There may be some instances, yes, but in other cases 
there are some theaters that are operating on a basis whereby if we 
gave them the film for nothing they would lose money. 

Now, you have to reach a point where you have to say, “Well, this 
is as farasI can go. I have got to get something for my film going 
out of the exchange.” 

Senator Smatuers. You never have given anybody a film for noth- 
ing, have you? 

Mr. Aspexu. I think the fact is that during the depression years 
when we were trying to save some of the smaller exhibitors that we 
gave them film for nothing. As a matter of fact, I will say right 
now that an exhibitor named Sam Osinoff operated a little theater 
called the Astor did get many, many pictures. It is a small operation 
like that, and he even pays about $20 for a picture. I think he must 
have owed us for 20 pictures, and we wrote that off. We kept giving 
him film and he al say, “I will try. I think business is going to 
pick up.” He has got this little theater and he is trying to live on 
this little place that couldn’t possibly survive, but we tried to help 
him out, and we kept giving him film in that hope in order to help 
him, really. 

So we finally had to write it off. 

Senator Smaruers. Are you still so disposed to all these small 
exhibitors? 

Mr. Aspeti. The circumstances would depend there. 

Senator Smaruers. I recognize that you are in the business to make 
money out of this very competitive system, and that you have to de- 
termine what the real answer is and try to keep this whole business, 
if possible, alive. 

On this matter of competitive bidding, you say that wherever any- 
body requests to have competitive bidding that you let competitive 
bidding be the procedure, is that correct ? 

Mr. Aspe. If we determine that they are in circumstantial com- 
petition, yes. Usually that is the case, because where persons request 
bidding it is usually a 28-day exhibitor, for example, who. wants to 
play to the 21-day house. He is now availed 7 days after another 
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theater. The fact that he has availability 7 days after this other 
theater means that he is competitive with them, otherwise he would 
not be playing behind them. 

So we would say, “All right, bid 

Senator SMATHERS. And when they bid do you uniformly accept 
the highest bid ? 

Mr. Aspetu. Yes, provided it is acceptable we accept the highest 
bid. And on that score, I think I might mention here, Senator, an 
exhibitor called me the other day and he said he heard about these 
hearings. He operates the litthe Monica Theater in Los Angeles, 
and he said this was his first opportunity—we had been bidding at 
the time, I would say offhand for about 3 years—it was the first 
opportunity he has ever had to get pictures on earlier’ availability, 
and this is the first time that he has been able to make a dollar on 
thisthing. He is doing all right. 

Then in the case of Puente, which is a small town over here in the 
San Gabriel Valley, Steve Chorek is the operator there, and he told 
me that the exhibitors that operated the other theaters in that area 
had threatened him if he didn’t drop out of the picture, because they 
didn’t want his competition there. 

Senator SmarueErs. Now, let me get back to this—— 

Mr. Aspeci. And those theaters, by the way, Senator, those theaters 
are in the group owned by Vinnicof and Arthur and Berman. 

Senator SmatTuers. That is very commendable. Let’s get back to 
this bidding. You said you Wo ld accept the highest bid, provided 
the bid were acceptable to you. What do you mean by that 4 

Mr. Asretu. Weill, if someone should submit a bid of we will just 
say X dollars, called a hundred dollars, and the picture is worth $500, 
and the other person doesn’t bid, it is quite evident that there is some 
collusion there, and we would not accept that sort of an offer. 

Senator SMaruers. You think that it is evident that those ex- 
hibitors have gotten together. 

Mr. AspeLu. Yes. 

Senator Smaruers. Remember you are the friend of the little ex- 
hibitor. Now you have accused him of colluding, and before this of 
having hidden profits ? 

Mr. Aspety. This is not necessarily the little exhibitor that does 
that. We have that in the large accounts, too. 

Senator Smaruers. Now, after they both submit a bid, or maybe 
there are more than two that have submitted a bid, and you don’t 
like any of the bids, what do you do then ? 

Mr. Aspetn. If there were two bidders and both submitted bids 
that were unacceptable, we would approach each exhibitor individ- 
ually. He would, of course, have been notified—we notify him by 
letter immediately that his bid is rejected, and in the case of Los 
Angeles, when he came in the office frequently, we tell them when they 
come in the door, still sending the letter, however. 

We would then go to each of those exhibitors and say to them that 
we would like to have them give us a new offer. Now, we wili not 
discuss in an instance like that the terms that we want on the picture, 
for the simple reason that you can understand it would be unfair if 
we said to one exhibitor, “If you will up your bid, maybe you will 
have an opportunity,” and then go to the other one. 


33617—53 
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In other words, that is just a case of trying to up your rentals 
unnecessarily. We would simply say, “Well, if you give us a new 
offer.” 

Now, if the fellow said, “I am not interested. I am not going t 
pay anymore. That is all I want. Forget it.” 

The other exhibitor’s offer, if there 1s an improved offer that 
satisfactory, we will accept it. 

Now, in the case of the men we are talking about, the two bidders’ 
case—to keep the story a little more simple—so if they both bid the 
same amount and that amount that they bid was acceptable to us, 
we would notify them that their bids were rejected, and when we 
called them, we would say to them, “Your bid was identical y 
the other exhibitor’s bid. It is acceptable to us. Now it is just 
question of whether you people want to flip a coin. We don’t care 
who gets it. Either one of you may have it. We are not interested 
in which exhibitor gets it. Or if one of you wants to drop out, that 
s all right, too; whatever you want to do.” 

And that is the way we negotiate that sort. 

Senator SmarrHeErs. Maybe you were not in the room here when 
somebody—I forget which witness—mentioned you by name, as hav- 
ing called him on the phone and indicated to him that for a certain 
price—now, I may be incorrect and not remember exactly, but the 
way I remember this, as I recall it, they indicated that you had st: _— 
that if they made their bid a little higher, at such and such a figur 
they might be able to get this. 

Mr. Asreuu. I don’t recall that testimony. I have been here both 
days and I don’t recall that testimony, but T will say sis, we will go 
. step further: If only 1 bidder made a bid out of the 2, there is still 2 
bidders in this particular case, and his bid was not satisfactory, it 
was unacceptable to us—— 

Senator Smaruers. This is the second time he has bid ? 

Mr. Aspetu. No, this is the first time he submitted a bid, and he is 
the only bidder and it is unacceptable, then we don’t have to go back 
to the fellow that didn’t bid. We would go to the man that did bid, 
because he is the only one that displayed any interest in the picture, 
and we would say to him that his bid was un: wcceptable. 

Senator Smatuers. But would that be competitive bidding, if there 
is only one bid? 

Mr. Aspeti. We can’t compel the other man to bid. 

Senator Smatruers. That is right. So actually then it is a nego- 
tiation. 

Mr. Aspetu. No, it is a bid. We get a bid from 1 exhibitor and 1 
bidder submits a bid and the other bidder does not. They both have 
had solicitation letters asking for a bid. 

Senator Smaruers. I don’t follow you, because I don’t follow those 
terms. 

Mr. Swerpiow. Perhaps, Senator, I can enlighten you in 1 minute 
on it. 

Senator Scnorppe.. All right. 

Mr. Swerpiow. When we offer a picture, we will send out to the 
amusement field, to each exhibitor, a letter which says, “Will you 
please submit us an offer in this envelope which is enc slosed,” and this 
letter goes out to the list, and we call them solicitation letters. We 
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get a letter back, and that is competitive bidding. We can’t compel 
the exhibitor to bid. 

If only 1 of the 2 took advantage of the right to bid, that is 
the bid that is rejected, and it is that man to whom Mr. Aspell referred 

when he said he would talk with him and tell him that his bid was un- 
seceptabe and would try to negotiate with him a more proper film 
rental. 

Senator Smaruers. And would mention to him, in other words, 
what he thought might be an acceptable fee? 

Senator ScHorrre.. The same as you would negotiate with any ex 
hibitor that was not bidding. 

Senator Smaruers. When you send out any of your invitations to 
bid, do you havea form similar to the one that Paramount has? 

Mr. Aspe.u. I don’t know that particular form. I have one here. 

Mr. Swerpiow. Disregard my notes there. 

Senator SMATHERS. Does that show any place there for the mini- 
mum figures on admission or the price range ? 

Senator Scnorrre.. Senator, there is a letter. There is no mini- 
mum figure specified there. 

Senator SmaruHers. I see now. 

Mr. Aspexy. I think perhaps if you want that for the record, you 
might also want the envelope that we use. You will notice that this 
is a special envelope, and we request that they use that in this bidding. 
When that comes in the office it is turned over in the envelope, and 
on it is the date of opening for the bid, and on the corner is the name 
of the theater and the address on the top margin. We segregate 
those and they are kept locked in a file, and when the date expires 
for the opening, the following morning we open the bids, as I think 
I deseribed earlier. 

I don’t know whether I skipped that part of the bidding here or 
not, but they are opened by either myself and my secretary and her 
assistant, or my assistant manager, secretary and assistant. 

Senator Saatuers. Who decides finally whether or not they will 
accept the bid ? 

Mr. Aspett. Well, I have prepared what I refer to as a summary 
sheet, and on that we break down all of the terms that are offe red 
by each exhibitor for that particuiar picture. Then I analyze this 
by referring to our records comparing the gross of the various 
theaters on recent performance and the playing time, comparing with 
what is offered in the bids, and I evaluate the bid in that respect. 

Now, when I have done ‘that, I then take these same books of record 
that we used for securing that information into Mr. Hickey’s office, 
and Mr. Hickey is the Pacific coast sales manager for Loew’s, Inc., 
and we sit down and again analyze them, and I show him the various 
performances on pictures and soon. And between us we decide which 
of the exhibitors, in our opinion, has made the best offer. 

Now, in cases of where a picture is available freely, Mr. Hickey has 
full authority to approve contracts, and he can award the pictures 
locally if he so desires. 

Senator Scnorrrer. Let the record show that the letter and the 
envelope will be included in the record of the proceedings. 
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(The material referred to follows :) 
ExHIsIT O 


LOEws, INc..? 
Los Angeles, Calif 


Gentlemen: We hereby offer you the opportunity of bidding competitively for 
any of the following pictures, with availability and clearance as stated below: 
PACCUTOS : siccoie ns 
Availability — 
Clearance__ 


All bids must be in writing, be received in this office not later than____ 
and state-- 

(1) The name of the theater. 

(2) The number of days and days of the week on which the picture will | 
exhibited. 

(3) Definite and specific terms for each picture bid upon. 

(4) If you desire any deduction from gross receipts for cost of second feat 
in computing film rental, state the maximum amount of such deduction which i) 
no event shall exceed the actual cost thereof. 

(5) Your assurance that any picture awarded to you will be played within a 
reasonable time after availability. 

Enclosed is a self-addressed envelope for your use in sending bids on the pict 
above named. For your protection, pleace use only this envelope, or one similarly 
marked, when sending us a bid on any of these pictures. Please do not use 
this envelope for any purpose other than sending us bids on the pictures named 
as this may result in delay in answering other correspondence. 

We reserve the right to reject any bid. 

Upon notification to you that your bid has been accepted, you agree to execute 
our reguiar form of license agreement. 

Sincerely, 


Branch Manager. 
N. B.—No agreement or order will be binding on this corporation unless in 
writing and signed by an officer. 


Exutsit D 


[Envelope] 
From 

Los Angeles “21 Day” 

Exhibitors Name and Address 

Los Angeles, Calif. 

BRANCH MANAGER, LOoEWsS, INo, 
1620 Cordova Street, Los Angeles 7, Calif. 
This envelope contains a bid: April 1, 1953—506. 


Senator SmatHers. Mr. Aspell, I would like to touch just a minute 
on the situation as to what you would do if neither one of the bids was 
acceptable to you. Is it vour practice to get them on the phone and 
tell them that their bids are not accepable ! 

Mr. Aspet. It depends gn how soon the picture is available. It 
depends also on whether orgnot they are located here in Los Angeles 
or if they are out of the ory 

Senator Smatuers. In other words, sometimes you do that. 


Mr. Aspeiy. Yes, very definitely. In fact, they are the majority 
of it. 


1 Distributors of Metro-Goldwyn-Mayer Pictures, 
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Senator SMAtuers. But, when you have told them over the phone 


that their bid is not acceptable, did you discuss with them about how 
unacceptable their bid is. 

Mr. Aspetu. No; that I do not. 

Senator SMatHers. You say “We want you to submit another bid” 

Mr. Aspet.. I simply tell them that their bid is un: icceptable, nll 

it I would like to have them look into their records and see if they 

not present a new offer on that particular picture, and in the 

me ity of instances the exhibitor says “Well, I’ll call you back.” I 

| talking about local exhibitors. 

"Senator SmatHers. Have you ever turned down bids for the second 

e that were offered by bidders? 

Mr. Asprtu. You say “turned down for the second time” ? 

Senator Smatners. In other words, when they submit a bid for the 
econd time, there is still a possibility that in some instances the bids 
will go higher. 

Mr. Aspett. When they can’t go any higher or high enough, and 
the picture is getting long past availability, we try to place the pic- 
ture; and, if we can’t, we are unfortunate. 

Senator Smatuers. And then finally, in instances which possibly 
are not very many, you will get an offer which is finally satisfactory 
to you. : 

Mr. AspeLn. Yes. 

nator Smaruers. Now, just for a moment, talking about pre- 
releases, does your company—I presume like all other companies, as 
[ eather it from these days of testimony—have the practice of pre- 
releases for the major shows to get them out in speci: i theaters at an 
extra price ? 

Mr. Asrrii. We have an engagement now for Lili at the Vogue 
Theater. The picture is a very unusual picture. 

Senator Smaruers. Now, let me interrupt you there. Who owns 

e Vogue Theater ? 

Mr. Aspen. The Vogue, that is operated by Fox West Coast. And 
that particular picture, as I started out to say, is so unusual in nature 
that, to simply turn it lose on the market, it would be through the usual 
channels out in the territory and gone before anyone would realize its 
value. 

Senator Smaruers. In other words, your answer is “Yes” to my 
question. You people do follow the system of having prereleases. 
Do you have bidding on prereleases ? 

Mr. AspeLy. Beg your pardon ? 

Senator Smatuers. Do you have bidding on prereleases ? 

Mr. Aspriu. Yes; we do. On Ivanhoe we had a prerelease, and that 
was awarded to the Paramount Theater Downtown and Paramount 
Theater Hollywood. 

Senator Smarners. I am talking about pictures that have been pre- 
released. Is that the only one? 

Mr. Aspeti. That is the only one I can think of, unless this other 
prerelease I say now on this question of Lili—it is a matter of whether 
you determine whether to have a prerelease or whether it is the reg- 
ular line. I mean we have tried to develop something ” this par- 
ticular picture. We didn’t expect anything like Quo Vadis and 
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Ivanhoe for it. This picture is too fine, as I said, to allow you a 
sudden gross, but if the gross stays there over a long period 
time 

Senator Smatuers. Do you have any picture which has been made 
by your company when those higher than you told you “This picture 
will be on a prerelease basis in a certain theater ?” 

Mr. AspELu. Yes. 

Senator Smaruers. And what picture was that? 

Mr. Aspety. Quo Vadis? 

Senator SMATHERS. Somebody up above decided where this would 
be played ? 

Mr. AspE.u. Yes. 

Senator Smatuers. What did they tell you about it? 

Mr. ant ELL. It was to be the United Artists Theater downtow1 
and the 4 Star in Hollywood. 

Senator Smaruers. Who owns the 4 Star Theater ? 

Mr. AspeLu. It is operated by United Artists Theaters. 

Senator Smaruers. That is the company in which the other Schenck 
owns considerable stock, is it not ? 

Mr. Aspeti. That is what I am given to understand. I don’t know. 

Senator SmMATHERS. On your first- run pictures, do you know of 
any instances where those—I think probably I am talking about 
pictures that are not big enough to be prereleased, that type of good 
pictures. Do you know of any of those that have been turned over 
to a first-run theater without bidding? 

Mr. Asretu. No, I do not. I don’t recall any, that is, since we 
started bidding. There were times when we were not bidding, of 
course. 

Senator Smaruers. How long ago was it that you commenced the 
bidding ? 

Mr. Aspety. Without checking the records, I would say offhand we 
hs ave been bidding for the last 2 or 3 years. 

Senator SMATHERS. 2 or 3 years? 

Mr. AspELu. Yes, 

Senator Smatuers. All right, sir. Now, do you recognize that 
there is a problem in this pete of small exhibitors losing their 
business and going out of business? Does that appear to you to be 
a problem unusual, or does that appear to you to be just an ordinary 
economic situation ? 

Mr. Aspe.u. I think to a great extent it is an economic situation. 
As I endeavored to — out, they are the type of theaters, generally 
speaking, that have closed or the kind that would have closed anyway. 

Senator Smaruers. If you could be satisfied in your own mind that 
the profits of Metro-Goldwyn-Mayer this year were higher than they 
had been for the past 2 years, even though some of your exhibitors 
had gone out of business, do you think you can conclude that that 
increased profit represented the chaos and ruin of the small exhibitors 

Mr. Aspetu. Well, I have just the opposite information on that, sir. 
I understand that we have made less money and, as a consequence, our 
dividends have been cut from $1.50 to $0.80. 

Senator Smaruers. I am frank to say I don’t know what your prof- 
its were. I am just asking you the theoretical question. Let me ask 
you this question: You stated that you were very anxious to help the 
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small exhibitors. I assume by that you want to help this one small 
individual exhibitor. 

What specifically have you done in the past year and a half to help 
small individual exhibitors? 

Mr. Aspetu. In some cases we have improved their availabilities, 
We have granted them lower film rentals. I have already covered 
this. Also we try to make the best pictures which would help them at 
their box offices. 

Now, let me get straight there on what you consider small, just 
grosses ¢ 
~ Senator Smaruers. Do you draw any distinction between a man 
who has maybe 1 theater, 1 house—he is a single exhibitor—and a man 
who has 7? Do you draw any distinction between the heartache and 
suffering which you feel if both of them go broke? Do you think 
there is much difference between them ? 

Mr. Aspetu. Well, it all depends. If those six theaters you say go 
broke, that is a different story. If that goes completely broke, then 
neither one of them eat. If it is one theater that the man has, a little 
individual exhibitor who depends on it for a livelihood out of that one 
theater, it would hurt the little fellow if he went broke, because he is 
in a lot worse shape than the other fellow that still has five theaters 
left. 

Senator Smatruers. There has been testimony here that there are 
men who have more than 1 theater, those who have 6 and 7 and maybe 
10 and 20, who maintain that under present conditions if they are not 
remedied, they will go broke. 

Do you feel in your desire to be the champion of the little man, the 
little exhibitor, you can give that man the milk of human kindness, 
as much as that one single exhibitor ? 

Mr. Aspety. Well, I think wedo. I think we give them the milk of 
human kindness to the nth degree, in every way possible. I think by 
studying some of the figures you will find we have cut the rentals in 
half, in some cases, over a period of time. We have tried to meet the 
situation. 

Now, on the other hand, generally speaking, the exhibitor will say, 
“I can’t do anything about the rent. I can’t do anything about the 
help. I can’t do anything about this. I can’t do anything about 
anything excepting film rental.” 

So you do have a problem with the amount of technicians in the 
studio and the almost tremendous salaries, and we have to have certain 
people to make the pictures for them to show, or I mean we will both 
be in the same boat then—we will both be out of business. 

Senator Smatuers. Would you be in favor of‘a system of arbitra- 
tion for the settlement of disputes which arise between the distribu- 
tors and exhibitors ? 

Mr. Aspeti. Yes, our company is already on record as being in 
favor of arbitration. 

Senator Smarurrs. Would that include arbitration of clearances, 
availability, possibly also film rentals? 

Mr. Aspetu. I am not certain of this, but I believe this whole thing 
was the basis of the Allied suits, the whole arbitration of films rentals, 
and that is something which they did not feel—it is out of their 


jurisdiction. I don’t know of any other business that arbitrates 
prices. 
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Senator Smaruers. Mr. Chairman, that is all the questions I have 
at the moment. 

Senator Scnorpret. Mr. Aspell, you say that your company pelic 
is that you believe in arbitration. Have you actually indulged | 
that? Do you have a history or record of arbitrable matters tha 
have been successfully gone into and worked out to maturity 

Mr. Aspen. We haven’t had arbitration yet; they are still working 
on the only one that I know about. I heard Mr. Harvey testify 
about the arbitration that we have had. 

Senator Scuorrren. As he explained it and as it would appear, it 
is better than litigation. It is a shortcut to the settlement and adjust- 
ment of disputes, and, as a general proposition, it should be 
encouraged. 

Mr. Asrretu. I would agree with you. I think it would be very 
good. 

Senator Scuorrret. That is one of the things I am sure this com- 
mittee is going to give very definite consideration to, within the limits 
and bounds of its existence and its latitude. 

Now, Mr. Aspell, after all we have heard from a great many wit- 
nesses here—and it is hard for me to believe there isn’t something to 
it—what I am talking about and thinking about is this: Here they 
will negotiate for a picture and some branch manager will tell them, 
“Yes, you can go ahead. You can advertise that. You are going 
to get it.’ 

Then his date of advertised run is approaching and he still hasn't 
gotten his picture or he hasn’t gotten the proper clearances, or some- 
thing else. 

Then the question of increased rental comes UP, a it will 
probably’ be that they will notify him that, “Well, New York can’t 
accept it.’ 

Now, does that happen in your case? 

Mr. Aspen. That practice is not indulged in in our company. I 
have Mr. Hickey, that I mentioned before, the Pacific coast sales 
manager, and he has the opportunity to approve any contract. If it 
is a question of getting an immediate approval, it can be gotten right 
from him. 

Senator Scnorrren. I think that is most commendable, if that is 
the situation. 

Mr. Aspett. He is in the same building with me, across the hall. 

Senator Scrorrren. That matter has been giving some of these 
exhibitors a fit, so to speak, and I can understand it. It is their bread 
and butter, involves their clientele and they have money wrapped up 
init. It is advertised, the people come and pay money and the pic bine 
is not there. They will wonder, naturally, what is the difficulty. 

I do say, where you can make an expeditious handling, it is com- 
mendable. I know only what I have heard these folks say, and I am 
going to review these records in complete form before we go into the 
next hearing, because it is enlightening to me, the showing “of some of 
these defects that have been developing. 

Does your company use franchises or a sliding scale on the rentals? 

Mr. Aspriy. We don’t have any franchises. We do use a sliding 
scale on pictures, yes. 

Senator Scnorrrer. How long have you used that, very many 
years ? 
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Mr. Asretu. It is a great many years, a great many years, yes. 

Senator Scnorpren. There has been some discussion here about the 
changing of the areas and the territories and putting them in with 
certain other competitive areas or show houses. 

Have you had very much complaint on that? 

Mr. Aspriu. No, because our areas remain practically the same. 
There may have been a few that have been expanded slightly, but no 
major changes. The only change that has been made is where we move 
other theaters up and come up closer with other availabilities. It has 
been an improvement, rather than anything to the detriment of any 
exhibitor. 

Senator Scnorrren. I take it you are fairly conversant with the 
policies of your company, naturally, since you have been working 
with them for 25 or 30 years. Does your company permit, say, if you 
were a branch manager, you to own an interest in theaters you sell to? 

Mr. Aspetu. No, sir. 

Senator Scnorrret. Is there a company policy against that? 

Mr. Aspriu. As far as I know, I have always heard that if you own 
a theater or own an interest in one, you start looking for a job some 
place else. 

Senator Scuorrren. I am glad to get that in the record from your 
company. We may go into certain phases of that before this hearing 
closes. 

There have been some instances where probably that is not the 
company policy of some of the other companies as definitely as you 
have testified to here. 

Mr. Aspe... I have never heard of anything else all the years I have 
been there. You own a theater and you can’t work there. 

Senator Scnorrrrt. Either a stock interest or partnership ? 

Mr. Aspetu. Partnership; you have got to get out. 

Senator Scnorpren. One other thing. I have just a few questions 

Senator Smathers has covered this matter very well and I am glad 
to have these facts brought out. There has been some testimony on 
the part of some of the witnesses here that when they go to buy these 
ag there was only one way they could buy them—they could 
buy them on the terms of the selling company on a take-it-or-leave-it 
basis. 

Mr. Aspe. No. 

Senator Scuorpren. I take it that that has not been your policy. 

Mr. Aspety. That certainly has not been our policy. As I men- 
tioned before, if you don’t have a retail outlet we are in as bad shape 
as they are. My sole responsibility as a branch manager is to see we 
get maximum distribution and circulation on a picture. We try our 
very best to get our pictures placed in every possible theater 

Senator Scuorpret. There has been some testimony here on the 
part of some of these exhibitors to the effect that less pictures are 
being made each year. What has been your experience on that? I 
realize there is an economic situation involved and if I were in the 
production business and this three-dimension thing and a lot of the 
new innovations were coming along, I think I would slow up the 
gears a little, too, to find out where I might be tomorrow. 

But there has been a falling off of pictures, an upping of prices, 
and naturally these people have an investment in their theaters that 
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are constant investments. They can’t close them up and move th 
right quick, and they want to keep the picture rolling. 

Do you feel that restricting the development or the area = 
victures, thereby making the bidding greater and more spirited, j 
bad policy if it is indulged in for that purpose? 

Mr. Aspety. We don’t indulge in it for that purpose. And as | 
previously stated, we never engage in competitive bidding unless 
it is requested by an exhibitor—never. 

On the question of pictures, we have been running along pretty 
even for the past 3 or 4 years—approximately 40 pictures ayear. We 
have 29 pictures that are on release schedule up to the end of April, 
That leaves us with May, June, July, and August of our releasing 
year, because we work on a fiscal year ending the end of August, of 
approximately 16 weeks. 

Now, if we release 3 a month or 1 a week, as the case may be, we will 
have more pictures this year than we had last year or the year before 
or the year before that. 

In addition, I meant to bring down this afternoon, but I neglected 
to do so, a schedule of the pictures that are now completed at the 
studio; those that are in the process of being edited; those that are 
in the work—some of them in story preparation and so on, and alto- 
gether I would say that there must be at least 40 pictures there that 
you can anticipate being ready within the next few months. 

That is no curtailment of production on the part of Metro-Goldwyn- 
Mayer. 

Senator Scuoerret. I am glad to note that. What is your attitude 
if a man passes 3 or 4 pictures of yours? 

Mr. Aspe. Well, I don’t get what you mean, “attitude.” We try 
to sell him. If we can’t we will then approach him with the next 
picture just the same as if he had bought all of them prior to tl 
It wouldn't have any bearing on our dealings with him. 

Senator Scrorpret. There has been some feeling on the part of some 
exhibitors, who frankly said that they are on the undesirable list. 
That makes it more difficult 2 them to obtain pictures, as they pass 
that information on down. I don’t know whether they do it or not, 
but I am curious to know what your views are. 

Mr. Aspetit. No. As a matter of fact, and if we are to confine « 
selves to the metropolitan area of Los Angeles, if you did that ina ™ 
many situations you would be at logger heads with an exhibitor all t! 
time, because in many areas where you have 21 days, 28 days, 35-d 
houses in the past—I mean, that is the way they were set up— 
are now bidding for 21-day availability, they may get a Metro-Gol 
wyn-Mayer picture on the 21st day; they may get some other distrib 
tor’s picture on the 21st day. The other house then would get, we 
say, 2 other pictures. 

Now, on the 28th-day availability, maybe only 1 of them would get a 
picture, and there are 5 pictures left over, over the group of distribu 
tors, and he might play a 21-day picture with a 28-day picture, if } 
was a better picture. 

On the other hand, it might not come to that. He might be playing 
21 days right down the line. Today we don’t know whether we wi! 
get 1 run in a given area or 2 runs in that area or 3 runs in that area or 
whether we won’t get any. We don’t know that in advance. and it 
isn’t entirely the distributor’s fault nor is it the exhibitor’s fault. Hi 
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simply can’t play more pictures than the playing time that he has 
available. 

Senator ScHogrrrenL. That is all. 

Mr. Noone. I would like to ask a few questions. 

Mr. Aspell, Mr. Wayne Hanson in his testimony on ‘Tuesday quoted 
you as saying about a year ago, “You should buy our pictures at our 
terms. because you will lose less playing it.” He said that conversa- 
tion took place in conjunction with a discussion involving a picture 
for which your company wanted 35 percent. Do you rec all any such 
conversation ¢ 

Mr. Aspetu. There was a conversation along those lines, and Wayne 
Hanson told me at the time about what he was playing or he planned 
to play and soon. And there was a disagreement on our part as far 
as terms were concerned, and he said that he would go out and buy 
the other picture. 

And I said, “Wayne, in spite of the fact that you don’t quite agree 
with me on the terms, certainly I don’t go into your figures or anything 
of that sort; I am not going to question them, but you will be better 
off paying the terms I am asking you for our picture than you would 
be playing an inferior picture.” and possibly using again his own 
figures, “lose a lot more money.” As I say, 1 am not going into the 
question of all of the items of expense, but that is quite possible. 

Mr. Noone. In other words, his statement was substantially correct ¢ 

Mr. Aspeth. Yes. 

Mr. Noonr. Now, how can you reconcile that approach on a pro a 
with your statement that pictures should be sold, bearing in mind : 
reasonable profit for the producer, the distributor, and the exhibitor 

Mr. Aspeti. Well, only this, that the film cost is actually the 
smallest part of their overhead. I mean there are many other items 
in there. 

Now, to repeat what I said, I said, “If all of these factors that you are 
telling me are correct, you w ill be better off playing our picture than 
doing it the other way. 

Now, again I don’t know what of those expenses that he has repre- 
sents cash outlay or what again—and I certainly want it in the record, 
that as far as any figures “that W ayne Hanson or his father Albert 
Hanson wouid give me, I wouldn't question so far as tax purposes. 
They may use those figures, I am not going to deibtitin that at all. 

But sometimes when you are in a diflicult situation you have to 
overlook certain other things that are not actually cash out-of-pocket 
losses, and that is the way we approach it. 

Senator SmatueErs. May I interrupt right there on the same point ? 
Didn’t you have a case one time w ith Mr. Hanson where he was telling 
you that he was selling a picture at a loss and you told him that he 
should count in his concessions, and he finally came back and said, “I 
am including my concessions, my peanuts and popcorn and all the 
rest, and I am still losing money”? 

Mr. AspEt. No, I don’t recall ever having a conversation with him. 
T know he—I say I know, I don’t know if I have the figures, but he did 
present figures, and I believe that he said in the figures he was pre- 
senting he had the profits he made over the years from his concessions 
as against the losses he sustained over the years, yes. 





326 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Senator Smaruers. But you still won your point, even thoug! 
was giving you all the figures and showing that he was inc lading 
concessions, you still got your price? 

Mr. Aspeiu. I don’t like to put it the way you have, Senator, th 
“won” my point. 

Senator Smaruers. Let’s put it that 

Mr. Aspeti. Let me put it this way: He asked at that time for ; 
meeting with the Pacific-coast sales manager and Mr. Al Hanson had 
several subsequent meetings with the Pacific-coast sales manager that 
dealt with his circuit as a whole. 

Senator Smaruers. It ended up that you were satisfied with t] 
particular problem you had which you discussed ? 

Mr. Aspruu. I think he was reasonab ly satisfied at the time, t 
I mean, after all, it isn’t a question of winning something. It 
question of going as far as you can to try to meet somebody and mayb 
you won’t get everything you want and maybe he won't get ever 
thing he wants. You have at least made an honest effort to seti 
the thing for the best interests of both. 

Mr. Noong. Mr. Aspell, what is your company’s policy with resp 
to rental arrangements, do you use percentage on the early runs 

Mr. Aspe.y. On the better pictures, yes. 

Mr. Noone. Is there any uniform policy? Do you change fro 
percentage to flat rentals at any set stage in the distr ibution ? 

Mr. Aspeti. The smaller situations are such that all pictures are ‘ 
rental. While on the subject of smaller situations, in noncompetitive 
areas—and those are these little towns out in the territory cat you 
don’t have a problem of availability and no bidding and no two exhibi- 
tors for the picture—we do sell a year’s output at one time. We have 
many of those accounts that we sell and they are subject to the 20-per- 
cent cancellation privilege. 

The picture are set up, most of them, in that kind of a situation at 
all flat rental price. 

Mr. Noone. Isn’t that a franchise arrangement then? 

Mr. Aspetu. No, just a year’s contract for the output of the picture. 
They don’t have to buy the output. 

Mr. Noone. What is the difference? You are selling your product 
less a 20-percent turnback for a year ahead. 

In answer to Senator Schoeppel you said your company doesn’t 
grant franchises. 

Mr. Aspe.L. I am not a lawyer. 

Mr. Noone. How do you distinguish that from a franchise? 

Mr. Aspexu. I distinguish that from a franchise in that you grant 
somebody the product over a period of years rather than just a short- 
term contract. 

Mr. Noone. Perhaps your counsel could explain it. I would like to 
know it for my own information. I can’t distinguish it. 

Mr. Swerpiow. The technical definition of the word “franchise” as 
used in the court cases, I don’t believe that definition fits this type of 
situation. What Mr. Aspell is referring to is a number of small towns 
throughout any territory where there is one theater and where it would 
be prohibitive ‘for an exhibitor to come in and negotiate on a picture- 
by-picture basis. He couldn’t afford it. We couldn’t afford to send a 
salesman into histown. For his convenience and for our convenience— 
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and no one could be adversely affected in any way—he would come in 
and shop among the 8 or 9 distributors, whatever there are, and buy 
a year’s product inadvance. That has been something that apparently 
has been approved by the courts and the Government in connection 
with our licensing of the product. 

Mr. Noone. That is right. That is something that the other exhibi- 
tors have been advocating. As TI recall Mr. Taylor’s testimony earlier, 
he said that they use it in isolated situations, but they refrain from 
using it in others because it restricts the opportunity for others to 
compete. 

He cited as an instance the situation where another theater would 
come into the area and would be blocked out from getting the product. 
Well, wouldn’t that happen in this situation? 

Mr. Swerpitow. I don’t think the towns involved could accommo- 
date two houses. They often have enough trouble accommodating 
one. 

Mr. Noone. At least it is interesting. There is an opportunity there 
for the extension of that policy, as advocated by the distributors, if 
the circumstances are suitable. 

Mr. Aspen. Yes, if the circumstances are suitable. 

Mr. Noonr. Does your company grant quantity discounts ? 

Mr. Aspetu. No. 

Mr. Noons. Do you know of any of the distributors that do? 

Mr. AspeLu. No. 

Mr. Noone. We have had testimony to that effect. 

Mr. Aspetn. Frankly, I don’t know anything about their opera- 
tions; anything would be hearsay. 

Mr. Noone. Where are the rental terms on an MGM picture fixed ? 
Are they fixed in your office or the district office or in New York? 

Mr. Aspe.u. ‘The policy is established between Mr. Hickey’s office, 
that is, the district office and the home office, the New York office. 
From there on the branch manager takes over and starts to license 
those pictures on that basis. 

Mr. Mrrcneti. Do you want the definition of a franchise which 
the Supreme Court gives? 

Mr. Noone. Yes. 

Mr. Mircueuy (reading) : 

A franchise is a contract with an exhibitor which extends over a period of 
more than a motion-picture season and covers the exhibition of features released 
by the distributor during the period of the agreement. 

Mr. Noonr. That completes my questions. 

Senator ScHorrreL. Do you have any further questions, Senator 
Smathers ? 

Senator Smatruers. No, sir. 

Senator Scoorpret. Thank you, Mr. Aspell. 

Mr. Asprty. Thank you, gentlemen. 

See appendixes No. 49 (a) for supplemental affidavit submitted by 
Mr. Aspell. See also appendixes Nos. 1, 2, 6, and 7.) 

Senator Scnorrpen. As I say, this rings down the curtain on this 
phase of the hearing. I want to say for the record as this hearing con 
cludes here in the Los Angeles area, that we will hold this record open 
for 20 days to allow the submission of any other statements and to per 
mit witnesses to submit material that we indicated could be submitted 
at the beginning of the proceeding. 
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The witnesses may also feel free to submit written statement 
supplement their testimony, if they so desire, but I do not want it to 
be repetitious. 

The committee, however, will reserve the right in this instance to 
determine whether this will become a part of the transcript or not 

We of course will welcome the views of the exhibitors and distribu- 
tors as to their conclusions and recommendations based on the test} 
mony here before the committee, because obviously it will be helpful 
to the committee. 

I want to take this opportunity to thank those who have appeared 
here. It has been most helpful to us in arriving at certain phases 
of the troublesome matter. We have experienced excellent coopera 
tion on the part of those appearing here and on the part of those who 
made these facilities available to us. We appreciate that. 

And, Mr. Ross, I would appreciate it if you would express to your 
chief our thanks for the accommodations made available to us and 
those responsible for making these quarters available to us. 

If there is nothing else at this time, Senator Smathers, or do you 
have anything you want to offer for the record ? 

Senator Smaruers. I finally finished reading this case of United 
States v. Paramount, Mr. Chairman. 

Senator ScHorrret. Very well. The proceedings are recessed, to be 
resumed in Washington, D. C., at the call of the chairman. 

(Whereupon, at 5:30 p. m., Thursday, April 2, 1953, the hearing 
was recessed subject to the call of the Chair.) 
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WEDNESDAY, APRIL 15, 1953 


Unirep Stratres SENATE, 
SUBCOMMITTEE ON MONOPOLY OF THE 
SeLcecrt COMMITTEE ON SMALL BUSINESS, 
Washington, D. ¢ 

The subcommittee met, pursuant to notice, at 10 a. m. in room P-38, 

Capitol Building Senator Andrew F. Schoeppel (chairman of the 
subcommittee ) presiding, 

Present: Senators Schoeppel (presiding), Gillette, and Smathers. 

\lso present: Charles M. Noone, committee counsel. 

Senator Scuorrret. The committee will come to order. 

Senator Gillette and myself, Senator Schoeppel, will proceed with 

se hearings this morning, and in all probability Senator Long and 
Senator Smathers will be in attendance. 

This is an open hearing of the Monopoly Subcommittee of the 
Senate Small Business Committee. We are resuming the hearings 
rit in Washington which the subcommittee opened in Los Angeles 

March 31, which were hearings to inquire into the problems of 
independent motion-picture exhibitors. ‘Those hearings covered 3 
days, from March 31 through April 2 

We wish to repeat the request which we made of the exhibitor 
witnesses in Los Angeles, namely, that they be as specific as possible 
in their testimony because only specific testimony will be beneficial 
to the committee. By that we do not mean to curtail any of the 
witnesses, but we are hopeful that we can avoid as much repetition as 
possible. 

Now, all witnesses in these hearings in Washington will be under 
oath, as we have done in Los Angeies. We think by that method we 
will treat them all alike and in fairness to all of the winesses, we deem 
that is the best approach. 

At this time, and for your benefit, Senator Gillette, the following 
witnesses have indicated a desire to testify this morning: 

Philip A. Sliman, Abram F. Myers, Wilbur Snaper, and Sidney E. 

Samuelson. They are all present here this morning. 

Will the witnesses please stand and be sworn? 

Does each of you solemnly swear that your testimony in these pro- 
ceedings will be the truth, the whole truth, and nothing but the truth, 
80 help } you God? 

(P rospective witnesses replied “I do.”) 

Senator ScuHorrret. We will now call the first witness, Abram F. 
Myers. 
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TESTIMONY OF ABRAM F. MYERS, GENERAL COUNSEL AND CHAIR. 
MAN OF THE BOARD, ALLIED STATES ASSOCIATION OF MOTION 
PICTURE EXHIBITORS, WASHINGTON, D. C. 


Senator Scnorrret. Mr. Myers, take the chair across from the 
porter. I understand that you are general counsel and chairman of 
the board of the Allied States Association of Motion Picture Ex] 
itors, of Washineton, D. C 

Mr. Myers. Yes, si 

Senator Scuorrrer. Do you have a prepared statement, sir? 

Mr. Myers. I have a manuscript. Ordinarily I prefer not to uss 
but to conserve the time of the committee and in the interest of 
precise record I will read it. 

Senator Scuorrren. Well, I am going to say that it is the de 
of the committee to permit you to proceed in your own manner. If 
you have a prepared statement, we would be desirous, of course, of 
having it for the benefit of those of us who are not present. 

By way of preliminary approach, I would like to have go into thy 
record your name, address, and theater association affiliation. 

Mr. Myers. My name is Abram F. Myers. I am the chairman of 
the board of directors and general counsel of Allied States Association 
of Motion Picture Exhibitors, Dupont Circle Building, Washi 
ton, D. C. 

I was the first president of that organization and have held 
present titles since 1932. 

Senator Scnorrret. Would you get into the record also, and briefly 
the extent of your experience in the motion-picture exhibitor field o 
your assoc iated and related matters ? 

Mr. Myers. In the offices I have held in the national association 
think I have participated in every general industry conference ; 
negotiation in all of the intervening years. 

Or ur assoc enon is a national association or federation of 21 regio 
associations of independent exhibitors located in various parts of the 
country. 

For the record I would be glad to leave a list of the regional orga 
izations and their addresses 

Senator Scuorrret. We would like to have it included as part 
the record. 

Mr. Myers. They cover the country. 

Senator SCHOEPPEL. Yes. It will be part of the record. 

(The list referred to is as follows:) 


ALLIED REGIONAL ASSOCIATIONS 


1. Independent Exhibitors, Inc., of New England, 36 Melrose Street, Boston 16, 
Mass. 
. Allied Theaters of Connecticut, Inc., 902 Chapel Street, New Haven 10, Conn. 
Allied Theater Owners of New Jersey, Inc., 234 West 44th Street, New 
York 36, N. Y. 
Allied Independent Theater Owners of Eastern Pennsylvania, Inc., 219 North 
Broad Street, Philadelphia 7, Pa. 
Allied Motion Picture Theater Owners of Maryland, Inc., 516 North Howard 
Street, Baltimore 1, Md. 
West Virginia Allied Theaters Association, Inc., 1632 Central Parkway, 
Cincinnati 10, Ohio 
Allied Motion Picture Theater Owners of Western Pennsylvania, 84 Van 
Braam Street, Pittsburgh 19, Pa. 
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The Independent Theater Owners of Ohio, 55 East State Street, Columbus 


5. Ohio 

Alli d Theaters of Michigan, Inec., 607 Fox Theatre Building, Detroit 1, Mich. 

Allied Theater Owners of Indiana, Inc., 444 North Illinois Street, Indian- 
apolis 4, Ind. 

Allied Theaters of Illinois, Inc., 1325 South Wabash Avenue, Chicago 5, Ill. 

Allied Independent Theater Owners of Wisconsin, 1027 West Wells Street, 
Milwaukee 3, Wis. 

A lied Independent Theater Owners of Iowa and Nebraska, In : Daw! 
Theater, Elma, Iowa. 

North Central Allied Independent Theater Owners, Inc., 928 Plymouth Build 
ing, Minneapolis, Minn. 

Allied Independent Theater Owners of Kansas and Missouri, Inc., 1719 Wyan- 
dotte Street, Kansas City 4, Mo. 

Allied Theater Owners of Oklahoma, Inc., Brook Theater, Tulsa, Okla. 

Mid-Central Allied Independent Theater Owners, 105 W. Elm Street, Pied 
mont, Mo. 

Allied Rocky Mountain Independent Theaters, Inc., 921 21st Street, Denver 

2. Colo. 


Allied Independent Theater Owners of the Mid-South, Inc., Oklahoma Theater, 
Okolona, Miss. 

Allied Theater Owners of the Gulf States, 219 S. Liberty Street 
13, La. 


Allied Theater Owners of Texas, 201114 Jackson Street, Dallas, T 


, New Orleans 


Senator ScHoEPreL. You may proceed, Mr. Myers, in your own 
way. 

Mr. Myers. Thank you, Mr. Chairman. 

Allied States Association of Motion Picture Exhibitors was formed 
yy and in the interest of independent motion-picture exhibitors in 


1992 
1JZ5. 


Now, I think that it might be well to clear up the definition of the 


vord “independent” as I shall use it in the course of my statement. 

I use the word “independent * in accordance with its established 

aning in the business, that is, theaters which the producers and dis- 
tributors of motion pictures do not own, control or operate and in 
vhich they have no financial interest. 

| think it is well to explain this at ~ outset because press reports 
of the Hollywood hearings conducted | ry the subcommittee indicate 
that an attempt. was made by witnesses for the distributing companies 

distinguish between “independent exhibitors” and “circuits” on 

e basis of a definition of independents contained in the temporary 
onsent decree entered in the Paramount case on November 20, 1940 

or the purposes of one wholly ineffective provision of that decree 
section X) which is no longer in effect, an independent exhibitor 
vas defined as “one wholly mdependent of any circuit of more than 
live theaters.” 
I believe that was urged upon you in Los Angeles, Mr. Chairman, as 
correct definition of an indepe mdent theater. 

J I do not need to point out to this subcommittee that an independent 
bitor ope rating, say, from six to a dozen theaters is small P otatoes 
comparison with the great chains which are only technically 
d divorced from the parent film co panies, such as United Paramount, 

» Fox Circuits, Warner Bros., et cetera. United Paramount alone 
as over 600 theaters. 
The great bulk of our membership consists of theaters that are 
ndependent even within the narrow definition just cited; all are 
ndependent in the sense that they are not affiliated with any film 


7? 


T 
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company; all are small—even tiny—in comparison with the 
circuits just mentioned. 

It is important to point out that despite a popular impression 
that the motion-picture industry consists only of huge, — 
porations, it is for the most part composed of small retail ¢ 
prises—the motion-picture theaters. 

The Government’s 1940 census of amusement places showed that 
nearly 9,000 theaters (about 58 percent of the theaters then oper 
ating) grossed an average of less than $600 a week per theater. 

Not only are the theaters mainly “small business,” they are sn 
town business. These retail outlets, according to a-survey mad 
the late forties, were located in 6277 small towns and villag 
25,000 population and under. The size of the theaters also is sig) 
cant. At the time of the survey in question, the average seating ca- 
pacity of United States theaters was 643. One half (51.9 percent) of 
the theaters had 500 seats or less, and those in the 6,222 small towns 
averaged only 339 seats. The source of this is the Motion Picture 
Theaters in the United States: A Statistical Summary, Motion Pic- 
ture Association of America. 

In the matter of capital invested and persons employed, exhil 
is the most important branch of the motion-picture industry. Its 
vulnerability results from the fact that the theaters are widely scat- 
tered and individually weak, whereas the film companies are few in 
number and individually strong and control the films which are the 
lifeblood of the theaters. 

It is in behalf of the thousands of independent theaters located in 
the smaller cities and the small towns and villages, and the inde- 
pendent subsequent-run neighborhood and suburban theaters in and 
around the large cities that we invoke the good offices of the Senate 
Select Committee on Small Business. 

It is our hope that as a result of these hearings the committee will 
make recommendations to the film companies and to the Attorney 
General of the United States which will be heeded and which will re- 
sult in protecting and preserving the independent theaters which are 
threatened with extinction by the film companies’ onerous and op- 
pressive policies and practices and the inaction of the Department of 
Justice. 


A DELIBERATE PURPOSE TO EXCLUDE 


We seriously believe that there is a deliberate purpose on the part 
of the film companies to exclude most, if not all, of the independent 
motion-picture theaters from the business. This thought first entered 
our minds when we read in the Saturday Evening Post for January 
19, 1952, an article about the movies which cited some dire predic tions 
by Charles Skouras, who is head of the Fox Theater interests “a 
brother of Spyros Skouras, the president of 20th Century-Fox Fil 
Corp. The following is quoted from the article: 

Recently I interviewed short, stocky Charles Skouras in the gun room of his 
Los Angeles penthouse apartment * * * 

* + 7 = * = e 

He believes that the great theatrical chains—such as his own—will surviv 
but that the independent-theater owner is in for very tough sledding. In fact, he 


predicted that television would eliminate 50 percent of the movie theaters now 
existing in the United States. An assistant protested. Skouras stuck to his 


ligures. 


| ra 


SOM 


W 
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If Skouras is right, some 11,000 theaters will turn up their toes and go in 
jeep sleep. 

A somewhat similar prediction was made by Leonard Goldenson, 
president of United Paramount Theaters, in that company’s annual 
report for 1952. United Paramount operates the theaters from which 
Paramount Pictures, Inc., is technically divorced, and whose mar 
riage to American Broadcasting Co. was recently solemnized by the 
Federal Communications Commission. 

Senator GILLETTE. Ln iy L interrupt? 

Mr. Myers. Yes, si 

Senator SCHOEPPEL. Yes, sir. 

Senator Gruterrr. Mr, Myers, twice in your statement you have 

ed the phrase “technical divorcement. 

Mr. Myers. Yes, s 

Senator GILLETTE. "By that what do you mean? Will you, in your 

vn way, explain that? I want that in the record. 

Mr. Myers. I am sure, Senator Gillette, you will recall the protest 


it followed the divorcement of the St: sndard Oil Cos. away back 
rtly after the turn of the century. 


Senator Giuterre. Very definitely. 

Mr. Myers. The stock of the subsidiary companies was merely 

stributed to the stockholders of the parent company so that after 
the divorcement process was completed the companies still had been 

trolled by the same bodies of stockholders. 

As the result of those protests, largely in the Congress of the United 
States, the Department of Justice changed its attitude, and in the 
Union Pacific case which came along there was an insistence that 

ere be a complete change of stock ownership as well as other 

vorceement provisions. The Supreme Court in a supplemental 
pinion in that case approved that as a method of dissolution— 
“divorcement,” I think, is really a better term (U.S. v. Union Pacifie, 
226 U.S. 470, 57 Law Ed. 306). 

That principle was observed, I think, in every dissolution proceed- 

¢ down to the motion-picture cases. 

[f I seem to have some sort of familiarity with it, I might explain 
that 1 was in the Department of Justice Antitrust Division for a 
onsiderable period of my life and served as a member of the Federal 

ide Commission, and therefore have followed these cases with 
some interest. 

When we get down to the consent decree, so-called, in the motion 
icture cases, and the Paramount case particularly, the Department 

f Justice at first held to the principle and the decree at first pro- 
y ded that the stock of the theater companies should be trusteed and 
ertificates of beneficial interest issued to the stockholders of the 
oe nt company, and these were to be converted into stockholdings 

he theater company by any holder on the filing of an affidavit with 

: Court that the holder had no interest in the stock of the parent 
can ny, direct or indirect. 

I had supposed that would be the rule for the theater companies, 

it I later found that the decree had been amended so that the stock 

i the theater companies was distributed to the stockholders of the 
parent company with the exception that as to any individual holding 
over a certain amount of stock such individual would have to elect 
which company he would remain interested in. 





334 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


When I say “technical divorcement,” I mean first that they have 
community of interest which results from the common-stock ow 
ship plus the fact that the heads of the film companies are those w) 
headed the parent companies before the divorcement and the heads 
of the theater companies are the men who operated the theater de} 
ments of the parent corporations before the divorcement. ; 

As an example, Mr. Skouras, whom I just mentioned, remain 
as president of 20th Century Fox and his brother, Charles Skow 
became head of the Fox Theater interests. 

Senator Gitterre. May I interrupt? 

Mr. Myrrs. Yes. 

Senator Guerre. I am glad to have that background in the re 
and I know the chairman is, but what I am seeking particularly 
asking you is this: 

Having in mind the three great divisions of the industry, the 
ducer, the distributor, and the exhibitor, the consent decree ir 
Paramount case was theoretically at least—and I use the 
“theoretically” 

Mr. Myers. I will be glad to adopt that word. 

Senator Gitterrr. The consent decree was divorcing the prod 
end from the exhibiting end. 

Mr. Myers. Yes, sir. 

Senator Girterre. It was not designed and it did not attempt t 
divorce the distributing from the producing end. 

Mr. Myers. No, sir. 

Senator Giuterre. Do you not think that there is a very important 
lack and that what is transpiring at the present time is control of 
the distributing end by the producing end, and its impact on t] 
exhibiting end ? 

Mr. Myers. The fact is, Senator Gillette, that distribution as a 
independent and separate function in the motion-picture business ver 
lare rely clisap ypeared a good mi uny years ago. 

I will say that as keen as I was at all times to secure effective dis- 
solution, I never myself advocated that distribution as such be set uy 
as an independent operation in the business. 

In view of the developments, very largely in the past 6 months, 

‘an now see that that might be a very helpful and important thing 

Senator Giurerre. Well, Mr. Myers, the evidence that this commit 
tee, this subcommittee developed out in Los Angeles seemed to indi. 
cate very clearly that the tieup between the produc ing end and thx 
control of the distributing end and the adopt on of the methods a 
rules and policy which the distri! mtion of theaters was developi 
very de finitely in the monopolistic control or the continued mono] 
olistic control, and the policies being followed were forcing thes 
independents out of business, the distributors. 

Mr. Myers. I have heard my friends in the distribution branch of 
the major companies say—I am not free to quote them, but I think 
they generally felt that often they were hampered in their ideas about 
the best method of distributing their product by the ambitions and 
the desires of those men who were in the producing end. 

We can take it for granted that perhaps every man who makes 
picture thinks that it 1s probably the finest motion picture ever pr 
duced and that it should receive the maximum return and he feels 
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hat the distribution department should achieve that by way of in- 
eases of admission prices and all of those things; and I think very 
ften the experienced men in the distribution end have had to deal 
vith their customers on those terms when they might feel otherwise, 

; des oe conditions. 

Senator Giuttetre. Mr. Chairman, I do not want to take so much 
ime but I want to refer to the testimony that was repeatedly given 

. us out there in Los Angeles that in the distribution to the theaters 
out there of films, as to when they would be available and what the 
ontracts will be for pees a receipts , and so on, we had testi- 

ony over and over again that : r the local agent there had entered 

nto a tentative contract, it had to clear the central point, the distribut- 
g point in New York City, and it was certainly evidence that im- 
pressed me, evidence of the control of distribution by the producers, 
that was a tieup with no attempt at divorcement and they ab using 
that central method of distribution to favor and to discriminate if 
thev desired to do 1 it. 
Mr. Myers. I would just like to add one more little point in the 
ord with the chairman’s permission, 
nator SCHOEPPEL. Yes, sir. 

Mr. Myers. It is true, Senator Gillette, that in the early days of 
the business there were a great many producers of motion pictures who 
= not have their own distribution outlet, and so there was at that 
time a separate branch of the business known as distribution. 

That is to say, the film exchanges were not owned—some of them 
were, but many of them were not owned by any film company. 

They were called States-r ights exe changes. That had nothing to do 
vith the Civil War; it meant a limited territorial franchise. 

I think Colonel Cole will be a witness before you and also Mr. 
Samuelson, and they will teli you there was a time when there were 

iny places where they could go to negotiate for pic tures, as against 

1e very few tod: ay, al 1d those included the States- rights exc ch anges. 

Senator ScnorrreL. There was a fee ling 1 in the Los Ange ‘les hear- 

gs, following right up with what Senator Gillette has indicated, 

‘re was too much directional control on the part of the pro- 
ducing end as it related to certain distributors in the area and we did 
have much complaint manifested or the part of those distributors in 
the California area. 

fr. Myers. I think that will be borne out by the succeeding testi- 
iony in this hearing. 

Senator ScHorerren. I see. 

Mr. Myers. And ] 

1 


med Shor who wl 


articularly there will be a man as a witness 
have a very graphic and impressive example 
of that to pul in the record. 
Senator ScnorrreL. You may proceed. 
Mr. Myers. Now, I was speaking of Mr. Goldenson and his state- 
in his annual report. 
*. Goldenson said: 


| 


The industry seems to be evolving toward a situation where fewer theaters 
ll exhibit better pictures. Numerically the industry may be less impressive; 
nomically, it will be more sound and the individual units should prosper. 
These complacent predicitions that the great theater chains will 
survive and prosper while the independents turn up their toes, in 
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order to be fully appreciated, must be considered in the light of 
conspiracy among the film companies and their affiliated circuit 
exclude the independent exhibitors from the profitable preferred ry 
as - ‘losed by the opinions and finding in the Paramount case 

U. 131), and the exclusory policies and practices now being ¢ 
p sess d by the film companies, not merely to deprive the indepen dents 
of the preferred runs but to exclude them from the bi 
altogether 

I will not detain the committee to dwell on the Paramount eas 
mention it only to indicate that for many years there has been a 
tern of monopoly in the motion-picture business that has varied 
time to time in certain details but always has had for its main obj 
the elimination of 133 independent exhibitors. The principal 1 
now being exerted by the film companies to that end I shall hn 
outline to you. Other unfair and oppressive pr actices conce! 
which this committee has received many complaints also fit int 
pattern. ‘These will be dealt with by exhibitor witnesses who will t 
the committee how they have been affected thereby. 

The first practice that I want to describe relates to the n 

of top quality motion pictures, and some that scarcely dlaaatee 
rating, under a scheme known as prerelease. Under this schem 
such pictures are first made available to a limited number of first 
theaters in towns of 75,000 and over for exhibition on extended 1 
at increased admission prices. 

Now, if the committee will permit I would like to show an exan 
of that—a practical working example. 

I will offer a letter written by Columbia Pictures Corp. to a 
diana ex chibiter refusing to deal with him in regard to the pi 
Salome, because his towns were less than 75,000 in population or m 
This has to do with prerelease run of the picture. 

Senator Scuorrre.. Despite the fact that he might have bid hig! 
for the picture ? 

Mr. Myers. They would not even accept his bid because it was 

. town of 75,000 or over. He was not considered. 

Senator ScHorrret. I see. 

Mr. Myrrs. That is the prerelease run of the picture, so-called 
That picture, eventually, and in the sole discretion of Columbia P 
tures, may be released on what they call general release again t to } 
in the first-run theaters that had “the prerelease, and then pro 
go down the line in accordance w ith the established availability 

But, you see, that does away with every concept of clearance, est 
lished clearance, so that a picture after its prerelease run will 1 
released to these other theaters except when Columbia Pictures g 
darn good and re addy to do so. 

Now, this letter is addressed to Mr. J. P. Finneran. He ] 
quired concerning the picture and requested play time for the p 
for his theaters in Columbus, Ind., and Franklin, Ind. 

Now, Columbus, Ind., is a city of 18,000 people, and the Crun 
Theater there has 900 seats; an Franklin, Ind., is also a smal! 
of 7.500, and his Artcraft Theater has 876 seats. 

Senator Scuorerren,. That letter may be received as part of 
record. 
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The letter referred to is as follows :) 


COLUMBIA PICTURES CorP., 
March 4, 1958. 
Mr. J. P. FINNERAN, 
554 Court Street, Franklin, Ind. 

Dear JOE: We are in receipt of your letter of February 14 in which you make 
a request for a play date in Columbus and Franklin of our picture Salome. 

Undoubtedly you have seen the announcements of the company’s sales policy 
concerning the picture Salome, in which we indicate that we were entertaining 
offers on the picture in cities with populations of 75,000 or more. We are not 
yet ready to entertain offers for the picture in cities the size of Columbus and 
Franklin. 

Further announcements will be made from time to time concerning the selling 
of the picture in cities of less than 75,000. We will at that time be pleased to 
receive any offer that you may care to make for the picture. 

Kindest regards. 

Very truly yours, 
ABE J. GELMAN, Branch Manager. 
Handwritten: Population, Columbus, 18,000—Crump’s Theater, 900 
Franklin, 7,500—Artcraft Theater, 876 seats.) 

Senator ScHorrret. You may proceed, Mr. Myers. 

Mr. Myers. Under this scheme a theater which customarily changes 
its program once a week, and I am speaking of the theaters lucky 
anousts to get the prerelease run, must hold over the picture for sev- 
eral—often many—weeks, thus creating a picture shortage among the 
sub pap run and small-town theaters that are required to wait 

ntil the pictures have been played in the first-run by the big-city 
first-runs, before they are available to the other theaters. Also, if 

‘theater playing the picture on prerelease has an established ad- 

ssion price of, say, 75 cents for adults and 25 cents for children, 

s required to increase its prices to, we will say, $1.25 for adults and 
ents for children. 

In some instances the picture, after the initial prerelease run, was 

thheld from general release-—that is, from circul: ition among the 

iters in the regular order of progression—for such length of time 
e distributor saw fit, re gardl ss of establi hed tl learance schedules 
In a few cases—as in the case of Peter Pan, in Ohio—the picture was 

a to selected subsequent-run and small city—30,000 to 70,000 

opulation—theaters for exhibition at increased admission prices 

heir usual availabilities after completion of the ke sy - Cit y runs. 


seats; 


rh 3 heenaing of top pictures on the condition or understanding 
the theater's admission prices shall be increased to certain desig- 
on amounts not only is in flagrant violation of the decrees in the 


Pa ramount case but has the effect to lessen and control the competit 
that normally would exist between the big-city, first-run theaters and 

sequent-run theaters in the same competitive area and to tix the ad 
nission prices of the subsequent- runs at a uniform figure, th 


on 


Ll eDY 


luding any price competition among such exhibitors. 
Now, that is precisely the vertical and horizontal price-fixir 


1g 
me that the Supreme Court condemned in just so many words in 
opinion in the Paramount case. This is it all over again. 
have undertaken to make a sul ‘vey Oo f price incre ise pri 
ormity in connection with three current prerelease pictures—Peter 
Hans Christian Andersen, and Salome. Thus far I have very 


returns, as Peter Pan has been released to the subsequent-runs 





338 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


in only one State—Ohio—and Hans Christian Andersen and Sal 
are just entering upon their prerelease runs in many cities. Nev 
less, these fragmentary returns disclose as yretty a piece ol 
fixing as I ever saw—increased prices by all theaters playing t] 
tures and uniform prices by theaters playing on the same availal 

Herewith are the results of the survey up to this time whi 
think, the committee might want to see. 

Senator ScHoEPPEL. This is a document consisting of | | 
headed, “Price fixing: Results up to April 10 of the survey of ac) 
sion prices charged for current prerelease pictures.” That w 
admitted as a part of the record. 

(The document referred to is as follows :) 


PRICE FIxtNe 


Results Up to April 10 of the Survey of Admission Prices © 
Prerelease Pictures 


THE PATTERN 


Based on experience with prereleases in the past it was expected that 
survey would show, in most instances, that big city first runs which usu: 
charge top admissions of around 75 cents for adults and 25 cents for children 
would be required to charge $1.20 to $1.50 for adults and a minimum of 50 cents 
for children while the prerelease pictures were being shown. Also, that th 
subsequent-run theaters in the big cities and theaters in the small cities would 
have to increase their prices for adults from about 50 cents to $1 and raise 
children’s admissions from about 25 to 50 cents. 

Thus far we have received only a few scattering reports from big city first run 
on Hans Christian Andersen and Salome. We have quite a few big city first ru 
reports on Peter Pan, as well as subsequent-run and small-city reports on that 
picture, in the State of Ohio. These reports for the most part are consistent 
with the anticipated pattern, and if later reports from other areas disclose a 
like consistency, an ironclad case of price fixing will be established. 


PETER PAN 
Ohio 

Dayton: RKO Keith’s, adults $1.20, children 50 cents; regular prices not stated 
but certainly do not exceed 75 cents for adults and 25 cents for children. 

Cincinnati: RKO Palace, adults $1.19 and children 50 cents, as against 85 cents 
top for adults and 25 cents for children on the regular scale. 

Cincinnati subsequent runs: Nine subsequent-run theaters in the Cincinnat 
area. Most of these joined with RKO in a cooperative ad which gave the admis- 
sion prices for all as $1 for adults and 50 cents for children. The fact that th 
theaters bore half the expense of the ad and RKO the other half proves the 
existence of an agreement between the distributor and the exhibitors fixing the 
price, even if it were not otherwise apparent. 

Cleveland subsequent runs: Seven Cleveland neighborhood theaters joined wit 
RKO in an ad similar to the one which appeared in Cincinnati, fixing the admis- 
sion price for all 7 at $1 for adults and 50 cents for children. 

Other cities: Due to the fact that some Ohio cities have an admissions tax i! 
addition to the Federal tax, the combination of ticket and tax sometimes reaches 
an odd figure. But in order to achieve uniformity in the total amount charged, 
the admission prices must be uniform. Consider the following: 

Athens: Schine Theater, adults $1.19, children 50 cents. 
Columbus: RKO Theater, adults $1.19, children 50 cents. 
Middletown: Paramount Theater, adults $1.19, children 50 cents. 
Springfield: Chakeres Theater, adults $1.19, children 50 cents. 

Smaller towns: 

Ironton: Sexton Theater, adults $1, children 50 cents. 
Portsmouth: Laroy Theater, adults $1, children 50 cents, 

It goes without saying that admissions of $1 for adults and 50 cents for childre! 
are unheard of in the smaller cities and towns above listed except for these 
socalled prerelease pictures. 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 339 


fassachusetts 

Boston: Keith’s Theater charged $1.20 for adults and 50 cents for children as 
erainst $1 for adults and 35 cents for children on the regular scale. 
Connecticut 

New Haven: Theater, not named, $1 for adults and 50 cents for children 
eainst regular prices of 70 cents for adults and 20 cents for children. 
Pennsylvania 

Philadelphia: Warner’s Boyd Theater, $1.30 for adults and 60 cents for chil- 
dren as against 99 cents for adults and 26 cents for children. 

Pittsburgh: Warner Theater, $1.25 for adults and 50 cents for children as 

nst 80 cents regular for adults and 28 cents for children. 

East Stroudsberg: Grand Theater, $1 for adults and 50 cents for children as 
against established prices of 50 cents for adults and 25 cents for children. 
New Jersey 

Washington and surrounding towns: The Washington Star of Washington, 
N. J., April 2, 1953, contains the joint ad of theaters in the small towns of Wash- 
ngton, Hackettstown, Belvidere, Clinton, and Blairstown fixing the admission 

e for all 5 at the familiar $1 for adults and 50 cents for children. 

Ind ana 

Indianapolis: Circle Theater, adults $1.20, children 50 cents, as against a 
regular scale of 76 cents for adults and 25 cents for children. 
Minnesota 
Minneapolis: RKO Orpheum Theater increased its prices from 76 cents to $1 
for adults and from 20 cents to 50 cents for children. 
Vichigan 

Grand Rapids: RKO Keith’s, $1 for adults and 50 cents for children. My 
nformant describes these as “increased prices,” which they obviously are, but 
does not give the regular scale. 
Louisiana 

New Orleans: Orpheum Theater, adults $1, children 50 cents; regular prices, 
adults 65 cents, children 15 cents. 


l'exas 


Dallas: Majestic Theater, adults $1, children 50 cents; regular, adults 60 cents, 
children 25 cents. 


HANS CHRISTIAN ANDERSEN 

Massachusetts 

Framingham: Cinema Theater, $1 for adults and 50 cents for children as 
against a regular scale of 65 cents for adulcs and 25 cents for children. 

Brookline: Coolidge Theater, adults $1 and children 50 cents as against a 
regular scale of 65 cents for adults and 20 cents for children. 

Quincy: Strand Theater, $1 for adults and 50 cents for children as against 
regular admissions of 65 cents for adults and 20 cents for children. 

onnecticut 

New Haven: Name of theater not reported, $1.20 for adults and $50 cents for 
children; regular prices 70 cents for adults and 20 cents for children. 
Pennsylvania 

Philadelphia > Midtown Theater, $1.50 for adults and 60 cents for children; 

‘cular prices not stated. 

Pittsburgh: Fulton Theater, adults $1.30, children 60 cents; regular scale, 
adults 85 cents, children 28 cents. 


olumbus: Grand Theater, adults $1, children 50 cents. 
Kei tucky 
Louisville: Loew’s Theater, adults 99 cents and children 49 cents as against 


} 


a regular scale of 75 cents for adults and 20 cents for children. 
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Michigan 


Grand Rapids: RKO Keith’s Theater (opening April 11, 1953) adults 
children 50 cents. 


Louisiana 


New Orleans: Orpheum Theater, opened at adults $1.25 and children 50 cents, 
but after 2 days adult price was reduced to $1 but no reduction in childre 
price ; regular prices, adults 65 cents, children 15 cents. 


Tezras 


1§ 


Dallas: Tower Theater, first week, adults $1.25, children 50 cents: sec 
week the prices were dropped to $1 for adults and 50 cents for children. Regular 
prices at that theater: adults 60 cents, children 25 cents. 

It will be noted that except for the 49-cent admission charged by Loew’s The 
ater in Louisville, all children’s admissions are fixed at 50 cents. There is cop- 
plete consistency in this both as regards Peter Pan and Hans Christian Anderse; 

Thus Samuel Goldwyn’s interview appearing in the Motion Picture Daily for 
March 12, in which he declared that no child would be admitted to Hans Christia; 
Anderson for less than 50 cents has been accomplished. As regards Peter Pa; 
see the correspondence to be submitted by the witness Reuben Shor. 


SALOME 
Massachusetts 


Boston: Astor Theater, adults $1.25, children 50 cents; regular admissions, 
adults 95c, children 35 cents, 


Connecticut 


Bridgeport: Theater not identified, $1 for adults and 35 cents for children: 
regular prices, 70 cents for adults and 20 cents for children. 


Pennsylvania 
Philadelphia: Stanley Theater, adults $1.25, children 50 cents. 


(NoTe.—Salome, unlike Peter Pan and Hans Christian Andersen, is not suit- 
able for children. ) 


Mr. Myers. To the extent that the prerelease a es are ultimately 


made available to the smaller independent theaters, they must be 
run, if at all, at little or no profit, perhaps at a loss. In the ‘first place, 
the extended prerelease runs, followed in many cases by so-called reg- 
ular first runs in the same key theaters, tend to bleed the pictures 
white before they are made available to the subs sequent runs. Again, 
the terms demanded by the distributors for such pictures—amount ing 
to from 50 to 70 percent of the gross receipts, leave no profit margin 
for the small exhibitors. Finally, those exhibitors find that their 
customers, who support the run-of-mine pictures at the established 
prices, resent being gouged every time the theater offers a better- 
than-average picture. 

Detailed complaints concerning these prerelease pictures were 
lodged with the Department of Justice from time to time during the 
past year and a half. The correspondence tells the story, from our 
point of view, concerning this method of marketing pictures. I here- 
with present copies of that correspondence to the committee as I fe« 
it should be a part of this record. 

I think it will be helpful to you, Mr. Noone; it has law as well as 
the facts; taken together they constitute a sort of brief on that subject 

Senator Scuorrret. With reference to this series of letters al 
correspondence, for the time being and subject to a further and more 
definite rule, it will be accepted as part of the record of the proceedin: 
without being incorporated at this time into the regular transcr! 


Proceed, Mr. Myers. 
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Mir. Myers. In addition to the prerelease pictures and high film 
entals for all classes of pictures, there is under way, or at least in 
e process of formation, a plan to exclude the indepe nndent exhibitors 
from licensing and exhibiting pictures involving the third-dimen- 
sion principle, or the illusion thereof. In the first pk: ice, the film com- 
panies, instead of engaging in joint research to produce a standard 
method which would ‘be within the means of and available to all pro- 
due ing companies and all classes of theaters, are making pictures by 
lifferent processes involving the installation and use by the theaters of 
lifferent kinds of equipment. Only the great chains can possil bly 
afford to equip their theaters with all the apparatus and accessories 
necessary to the exhibition of pictures involving these different 

pre cesses. 

There are about 20 different processes being publicized in the in- 
lustry of which only two, Cinerama and Natural Vision, are actually 
i use today. Cinerama is being shown in two theaters in the United 
States, and two Natural Vision pictures—*Bwana Devil” and “House 

Wax’—are being shown in theaters. The New York Times for 
April 12 contained a thumbnail sketch of each of the 20 processes, the 
best description I have seen, and I will be glad to give this copy to the 
committee if it would care to have it. 

Senator ScHorrpreL. The committee will take judicial notice of that. 

(The copy referred to will be found in the files of the committee.) 

Mr. Myers. The process most likely to emerge as standard, if trade- 
paper stories are i be credited, is CinemaScope, controlled by 20th 

Century- -Fox Film Corp., of which Spyros Skouras is president. Mr. 

Skouras has announced that all of his company’s pictures hereaiter 
will be made by that method. CinemaScope requires, in addition to 
very costly projection lenses, a huge circular screen and complic ated 
sound installation that cannot be installed in many existing theaters. 
Moreover, Twentieth Century-Fox announces that the equipment will 
not be available to theaters in cities of less than 100,000 for several 

years, during which time the theaters in the smaller cities and towns 

vill be in a bad way for any kind of films to exhibit, if the other 
-ompanies also adopt CinemaScope and stop making two-dimensional 

pictures. 

Most of the Fox theaters operated by Charles Skouras are, I believe, 
located in cities that meet this population test. At any rate, the 
trade papers report that the Fox circuit theaters are ordering Cine- 
mony ve equipment in great quantities. These developments add 

gnificance to Charles Skouras’ prediction that the independent the- 
ters are doomed to disappear and that only the chain theaters will 

survive. 

The board of directors of our association has issued a formal state- 
ment in the nature of an appeal to all the film companies to cooperate 

i the development of a standard third-dimension or wide-screen sys- 
em for producing and projecting depth pictures that can be made 
available to and installed by the greatest possible number of theaters 
in the shortest possible time. Thus far only one acknowledgment 

has been received, and that was from Twentieth C entury-Fox, which 
is exploiting CinemaScope. The letter extols the virtues of that 
process as the standard for all producing companies and says that it 
vill be made available to all. It disclaims knowledge as to what the 
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others are doing and asserts that competition among the producers 
is so strong that there can be no cooperation at this time in agreeing 
upon a standard process. 

Senator Scuorrrent. I want to announce the arrival of Senat 
Smathers, of Florida, who has just come in. We are very glad to hay 
him. 

Senator Smaruers. Thank you. I am sorry to be a little late, Mr, 
Chairman. 

Senator Scnorrret. Proceed, Mr. Myers. 

Mr. Myers. However, I submit that, if there was a will to develop 
a standard process in order to protedt thousands of their old cus- 
tomers in their business and property, it could be done. The coopera- 
tive development of standard processes and practices in order t 
foster and preserve existing competition is in the public interest a 
1ot in restraint of trade. It is odd that the film companies whic 
have so often combined and conspired together to restrain trade and 
monopolize the business now deal with each other at arm’s length 
when a small measure of cooperation would serve to promote trad 
rather than restrict it. 

Senator Gittetre. May I interrupt? 

Senator ScHoEPPEL. Yes. 

Senator Giiterrr. Mr. Myers, you are not contending there is a 
thing illegal in a company’s developing a certain type of third- dime le 
sional production ? 

Mr. Myrrs. Oh, no. 

Senator Gitterre. And if it would limit the output for that film, 
there is nothing illegal in that? 

Mr. Myers. No, sir, I do not think so; but an enlightened industry 
like the automotive industry and other big industries that have bite 
doing research, when they develop something like that 

Senator Guizerre. I take it that your contention is that it would 
be in the public interest if they showed the same zeal in combining 
work to develop a process, more than they do in restricting it. 

Mr. Myers. That is substantially my point; yes, sir. 

Now, if the independent exhibitors were threatened with extinc- 
tion merely by technological advances with which they could not keep 
pace, they might be objects of pity but it would be difficult to figur 
out what to do for them. But I do not see how anyone can conclude 
that such is the case in the face of the facts which have been, and 
which will be, submitted to this committee. It is more like premedi- 
tated murder. 


HOW THIS COMMITTEE CAN HELP 


The forced closing of upwards of 10,000 independent theaters would 
in itself be a terrible calamity; a calamity for the exhibitors and for 
the communities which they serve. 

The dire consequences to the exhibitors are so evident that I will 
not dwell upon them. But much more than the business life and 
investment of the exhibitors is at stake. Every theater plays an im- 
portant part in the business, social, and cultural life of the communit) 
in which it operates. Members of this committee doubtless have 
observed how retail merchants seek locations adjacent to the neigh 
borhood or town theater. Modern shopping centers often are bu it 
around a theater as the principal building and main attraction. 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


That is because the theaters create trafic and traffic makes trade. 
Recent surveys by the Council of Motion Picture Organizations, 
show that when a theater burns or is forced to close, the mer 
hants in the community sometimes form a syndicate to rebuild or 
pen the theater because, as the merchants in one town express It, 
hen the theater closes the town goes dead.” 
And I know that you, Senator Gillette, and Senator Schoeppel, 


oming from the prairies as I do, realize the importance of the town 


eater to a town which exists on the farmer’s trade ve ry largely, and 

at you realize that people, when that town theater closes down, go to 
ther town to do their trading. 

have some literature covering research done in the Southern oe 
t Uni ersity, in Texas, which d eals with the effect on business in 


1 
l 


vn when it loses its theater. L do not suggest that for the ae 
- but someone might be interested in looking through it. 
nator SCHOEP P EL. We will let the record show that material will 
» the files of this committee with reference to this entire pro- 
ling but will not be incorporated in our transcript. 
The material referred to will be found in the files of the 
e. ) 


com 


Mr. Myrrs. Therefore, we ask this committee not to consider the 
lems which have been and will be presented to it as affecting only 
heater operators The impact of forced theater closings on the 

ndlords and other property owners, on those who deal in real estate, 

the bankers, on the mortgagees and other creditors and on the 
rounding merchants and many others, also should be taken 
account 1n Weighing our case. 

Now we come to the vit ully imports int qu estion : What can this 
mmittee do to ! ielp preserve the inde pen ident motion picture theaters 

| keep them in business? 

We none the good offices and fi iendly mediation of this committ: 

‘ause we believe that any findings and recommendations it ma 

ike, based on this impartial inquiry, will exert controlling influence 
= the public officials and industry executives who have the power 
to take the necessary action to keep the independent theaters, or the 
great majority of them, open. 

WV e seek a finding by this committee that the motion-picture theaters 
make a valuable contribution to the economic, social, and cultural life 
if the communities in whic h they operate and that it is in the public 
interest that these thousands of independent theaters remain open to 
he end that motion-picture entertainment will continue to be made 

railb le to the people in every community at prices they can afford 
to pay. 

We hope that the committee will see fit to recommend to the Attor- 
ey General of the United States that he personally review, or cause 
an able, open-minded assistant to review, the many complaints of 
al —_ violations of court orders and the Sherman law on the part of 

» film companies that pe been submitted to the Department of 
Ju istice in the past year or so, including those which I have prese nted 
to this committee, to the a that the Department may té A action 
which will protect the independent exhibitors against prerelease pic- 
tures as I have described them and other policies and practices which 
have been enjoined by the courts or are otherwise contrary to law. 


11 
ul 


into 
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Senator Smaruers. I did not hear what you said. Did yo 
that you recommended that we take it up with the Departme 
Justice or that you take it up with the Department of Justice? 

Mr. Myers. I have submitted a file of complaints submitted | 
Department of Justice in the past year and a half. 

Senator Smarnuers. I cannot hear you. 

Mr. Myers. Iamsorry. I have —— a file of complaints s 
mitted to the Department of Justice by the exhibitors in the past 
and a half which has brought forth no action and we seek a reeo) 
mendation by the committee to the Attorney General that he 
these to be reviewed by an open-minded assistant. 

Senator SmarHers. Whom did you take it up with in the De; 
ment of Justice? 

Mr. Myrrs. Assistant Attorney General Morison who suce 
Mr. Bergson as Assistant Attorney General. As you know, ther 
been no Assistant Attorney General in charge of the Antitrust D 
sion for several months. I believe a new head—Judge Barn 
subject to confirmation at any time now. 

Senator SmarHers. What did Mr. Morison tell you whe 
you took it up with him? 

Mr. Myers. Mr. Morison is not a very loquacious gentlema 
never got anything out of him, and this file will show purely pr 
forma acknowledgments of our complaints. 

Senator ScuorrreL. With reference to what the witness, Mr. Myers, 
is testifying to here, I previously indicated those documents would 
become a part of the file. I think that it is important that we hay: 
that incorporated as a part of the transcript. 

(The material referred to is as follows:) 

ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS 
Washington 6, D. C., November 26, 1951 
United States vy. Paramount Pictures, Inc., et al., increased admission pric 
pictures 
Hon. H. GRAHAM Morison, 
Assistant Attorney General, 
Washington, D. C. 

DEAR Mr. Mortson: All of the distributor defendants in the above case were 
enjoined from granting any license in which minimum prices for admission to a 
theater are fixed by the parties, either in writing, or through a committee, or 


through arbitration, or upon the happening of any event or in any manner or 
by any means. 

1. Enclosed is a formal announcement by Loew’s, Inc., one of those defendants 
concerning the licensing of a motion picture e ntitled Quo Vadis. For convenience 
in referring to this document I have numbered the paragraphs (1) to (14) 
inclusive. 

Despite the self-serving declarations in paragraphs (6) and (10), the manifest 
intendment of this announcement is that the picture will be licensed only 
those exhibitors who will agree to increase their regular admission prices d 
the run of the picture. 

In paragraph (2), after dwelling on the high cost of the production 
company says: “It is clear to all who understand our business that with 
customary methods of distribution, and at regular admission prices, there 
not be a chance for us to recoup our investment” ete. (Italics added.) 

Paragraph (3). “Inasmuch as no picture has ever developed the large revel 
at regular prices which it would be necessary to achieve in order to pay for suc! 
a production, we cannot reasonably expect that under the present market cond 
tions we could do so now.” (Italics added.) 

Paragraph (6). “We are fully conscious of the existing court decree. * * 
We cannot and will not have anything to do with the fixing or determinatio 


of admission prices; they will be decided by the theater operators and no 0 
nm +s 
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Paragraph (8). “For the immediate future we intend to confine the prerelease 
frst ran of Quo Vadis to localities of approximately 100,000 population or more. 
We shall welcome bids from those exhibitors located in these situations of over 
100,000 population who desire to exhibit Quo Vadis first run—such offers to 
nclude : 

* om od * * * * 
Guaranty (dollars) to distributor as its minimum share for entire 
gagement, 
* * * + + * * 
i, Admission price exhibitor plans to charge exclusive of any admission 
{Italics added. ] 
igraph (9), 1. “Quo Vadis is not to be played as a part of a double-feature 
ram.” 
ragraph (10). “The sole purpose in asking for admission prices which the 
bitor intends to charge is to enable us to evaluate the offers received and 
iward the picture on the basis of the best bid. * * * The failure to include 
posed admission prices in an offer will not disqualify the bid, but their inclu- 
ill enable us better to evaluate the bids.” 
The pious protestations in paragraphs (6) and (10) are completely negatived 
vy the positive assertions in paragraphs (2) and (8) that the distributor cannot 
money back unless it participates in the receipts on the basis of increased 
iission prices. In paragraph (7) the distributor says: “We intend to avail 
ourselves of the Loew’s theaters for test engagements.” The desired admission 
ce scales doubtless will be established at those “test” runs and it taxes our 
redulity to suppose that any exhibitor who indicates in his bid that he plans to 
arge lower prices will be awarded the picture. 

That the emphasis placed on advanced admission prices contemplates some- 

ng more than mere increased film rental is shown by the fact that the bid in 

i case must include (8-B) a guaranty to the distributor of its minimum share 
for the entire engagement. That is the real basis for awarding the picture. We 
feel safe in asserting that the amount of the guaranty is the controlling factor in 
virtually all cases of competitive bidding. Loew’s is simply seeing to it that 

other theater charges a lower price than the Loew’s theaters for this particular 
ttraction, 

rhis we submit constitutes a plain and a defiant violation of the decree. When 

e exhibitors, as a condition to the right to bid for a picture, must stipulate 

e prices which they will charge during the engagement, and the picture is 

varded on the basis of those bids, the resulting license necessarily is one “in 

ch minimum prices for admission to a theater are fixed by the parties.” 
‘'s would be the first to claim that there was a breach of contract if, after 

ng awarded the picture, an exhibitor undertook to show it at less than the 
lated prices. 

Even if there were no decree this selling plan would involve a conspiracy to 

ise prices in viclation of the Sherman Act. Each license agreement there- 

der is granted on the condition and understanding that the exhibitor will in- 

ease his regular admission prices. The enclosed statement of the plan has 

en carried as an insert by every trade paper serving the motion picture indus- 

Every exhibitor who submits a bid including increased admissions does so 

h knowledge that every other bidder is doing likewise. Thus, so far as this 
ture is concerned, there is a nationwide conspiracy to raise prices. 

Ifa group of exhibitors, incited thereunto by some organization or leader, was 

agree to raise admission prices, the Department of Justice, properly and com- 
mendably, would take steps to stop it. In the present case Loew’s, Inc., is ac- 

mplishing the same thing, not merely by giving advice or information, but by 
means of a series of agreements. The situation differs only slightly as to the 

ts, and not at all in principle, from that involved in Interstate Circuit v. 

ted States (306 U. S. 208, 229, 83 L. Ed. 610, 621). You, of course, are 
iliar with this and with the numerous later decisions further extending the 
rine of implied conspiracy in cases where the actors pursue a common course, 
knowing what the others are doing but without any express agreement 

themselves. 

2. Loew’s, Inc., should not be indulged in this contemptuous and unlawful 
scheme because of its heavy investment in this particular picture. To do so 
vould set a dangerous precedent. Formerly when a distributor felt that a so- 
led special production warranted increased admission prices, it would “road- 
ow’ the picture. That is to say, it would exhibit the picture in its own or in 





346 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


leased theaters on a two-a-day schedule, usually with reserved seats and ; 
prices. This involved a risk in case the picture did not measure up to expec 
tions. Now the distributors seek to accomplish the same result and at the x 
time require the exhibitors to assume all the risks by the device called pre. 
release. Under this scheme the picture is offered for competitive bidding 9) 
guaranty plus percentage and in guarded language, but no less effectively 
bidders are made to understand that in order to get the picture they must 
their prices. 

Quo Vadis is by no means an isolated instance of price raising by subterf 
nor is it the first. It differs from other recent examples only in that the 
was boldly put on paper and widely circulated. Twentieth Century-Fox 
Corp., another distributor defendant, has followed this same prerelease p 
respect to David and Bathsheba. Here the importance of increasing admis 
was stressed in the negotiations with the exhibitors and the proposed ad 
prices had to be stated in the bids. David and Bathsheba now has pla 
many theater a survey would disclose few, if any, instances where 
shown at regular admission prices. 

Because of their recent experiences with this picture, David and Bat) 
was a topic of discussion at the recent national convention of this asso 
held in New York City. One exhibitor reported that the Fox representat 
to him, in effect, “I know how you stand on increased admissions so | 
there is no point in talking to you about this picture.” When Fox's 
general sales manager remarked that a great many exhibitors had “volunt 
raised their prices for the picture, his statement was greeted with derisive 
ter by the assembled exhibitors. 

Attached is a resolution adopted by the convention on the subject of the 
fixing of admission prices. 

We insist that the requirement that admission prices be stipulated in th 
without more, establishes the defendant’s unlawful purpose. When hig 
nrissions are stressed in the plan or in the negotiations, and theaters playing 
prerelease pictures do as a matter of fact raise their prices, the case b 
watertight. In view of the Supreme Court's strictures on competitive | 
and the decisiveness with which it eliminated that system from the 
resort by the defendants to bidding as a means of evading the injunctio: 
price fixing aggravates and does not mitigate the offense. 

3. In order that the Court’s order may be held in proper respect aud 
dependent exhibitors may be reassured as to the Department’s determi: 
to see that the decree and the law are obeyed, we respectfully urge that you 
a warning to the distributor defendants not to attempt to circumvent 
junction against price fixing by pre-release schemes or otherwise, and that at t 
same time you issue a warning to the exhibitors that by participating 
schemes they render themselves liable to prosecution as accessories. 

We are confident that timely warnings of this nature would put an end to tl 
violations and make unnecessary any further proceedings. 

Yours very truly, 
ABRAM F’. Myers 


CONVENTION RESOLUTIONS ADOPTED NOVEMBER 1, 1951 


The Convention of Allied States Association of Motion Picture Exhibitors 
session at the Biltmore Hotel, New York City, on November 1, 1951, recom! 
to the board of directors of Allied States Association that immediate act 
taken on the several grave problems listed below which have developed out 
the discussions in the various film clinics and on the floor of the convention. The 
convention further requests that a special meeting of the board of directors 
held tomorrow, November 2, to expedite this action. 


1, ILLEGAL FIXING OF ADMISSION PRICES 


It has been brought to the attention of this convention that 20th Century-Fox 
Film Corp., in the case of David and Bathsheba has been forcing the theaters to 
increase its admission prices as a condition for playing the picture. 

The board of directors is requested through its general counsel, to gather 
available information on this violation by 20th Century-Fox, of the law and of the 
Court’s decree, and to take such action thereon as is warranted by the facts. 

It is recommended that the board also instruct its general counsel to take 
‘similar action whenever or wherever such violations of the law and of the decree 
by any other film company is called to its attention. 
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UNITED STATES DEPARTMENT OF JUSTICE, 
Washington, D. C.. December 18, 1951. 
u F. Myeks, Esy., 
General Counsel, Allied States Association of Motion Picture Exhibitors, 
Suite 1131, Dupont Circle Building, Washington, D. C. 
Dear Mr. Myers: We have your letter of November 26 in which you charge 
in distributing companies with requiring exhibitors to fix admission prices. 
We are taking up your complaint with the distributors. We should appreciate 
ir keeping us advised of any similar instances which may come to your 
tention in the future 
Sincerely yours, 
H. G. Morison, 
issistant Attorney General. 


ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Washington 6, D. C., December 18, 1951. 


ted States v. Paramount Pictures, Ine., et al., increased admission price 
pictures. 
Hon. H. GRAHAM Mortson, 
issistant Attorney General, 
Washington, D. C. 

Desk Mr. Morison: This is a follow-up to my unacknowledged letter to you 

ed November 26 on the above subject. 

i. Enclosed herewith is a letter from Rubin Frels, of Victoria, Tex., with 
ttached letter from Ed Williams, Warner Bros., branch manager in Dallas, 

iting to advanced admission prices on a picture entitled “Streetcar Named 
Desire.” You will note that Mr. Frels was requested to state the admission 
prices he proposed to charge, but was informed this information would not be 
onsidered as a part of any license agreement. Not so subtle, however, is the 

st line reading: “Therefore, if you wish to give us this information, please 
do so on a Separate paper.” 

». Enclosed also are (a) a letter from Jerry Anderson, of Richwood, Ohio, 

ted November 16, in reference to Twentieth Century-Fox’s efforts to secure 

eased admission prices on the picture David and Bathsheba; (b) a copy of 

reply to Mr. Anderson, dated November 30 requesting further information ; 
ind (¢c) a further letter from Mr. Anderson, dated December 6, supplying such 
nformation. You will note Mr. Anderson’s statement that he was definitely 
requested to increase his admission prices 

3. Metro representatives replying to exhibitor questions regarding the policy 
m Quo Vadis have indicated such complete confidence as regards the legality of 
the scheme as to give the impression that they have been given some official 

ssurance on this score. Thus one exhibitor leader, whose name I will not 

veal unless you specially request it, comments that their confidence “leads 
ne to believe they have already received approval from the Department of 
Justice.” This does not affect me because I know the Department of Justice 
loes not rule in advance on the legality of such schemes or render opinions to 
private parties on questions of law. I mention it merely to inform you of the 
nferences drawn from Metro’s cocksure attitude concerning a business policy 
whien ctearly violates not only the decree in the Paramount case but actually 
results in a conspiracy to raise admission prices. 

1. It is self-evident that exhibitors the country over would not voluntarily and 
spontaneously increase their admission prices for the pictures in question, much 
ess arrive at a more or less uniform scale of prices, if they were not incited 
thereunto by the distributors. In my former letter I described how this was ac 
complished in competitive situations where the pictures are sold on bids. The 
procedure is different but the results, economic and legal, are the same where 
the pictures are sold by direct negotiation. The salesman asks the exhibitor 
what prices he intends to charge. When the exhibitor inquires what prices he is 
expected to charge, he is informed of the prices charged by other theaters. One 
Way or another he indicates that he will follow suit and the deal is made. There 
is no doubt in the exhibitor’s mind that he has entered into an agreement to raise 
his prices—that such action is a condition to the licensing of the pictures 

You may think that I am straining a little in these letters, but my concern, 
Iam sure, is the same as yours: that respect for the Court’s order and confidence 
that the Department of Justice will enforce it, shall be maintained. If due to 


33617—53 23 
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the press of other business or for any other reason, the distributor defy 
are indulged in their present price-fixing activities, the practice will spread 
very shortly they will again be controlling admission prices on all picturps 
you probably are aware, the motion picture business is not doing well at yp, 
The obvious cure would seem to be to attract more patrons into the th« 
This cannot very well be accomplished by increasing admission prices when 
a slightly better-than-average picture comes along. Thus the practices oga 
which we are complaining not only gravely affect the independent theates 
ers but also are contrary to the public interest. 
Yours very truly, 
(Sed.) Apsram F. My: 


UNITED STATES DEPARTMENT OF JUSTICE, 
Washington 25, D. C., December 28, j 
ABRAM F. Myers, Esq. 
Allied States Association of Motion Picture Exhibitors, 
Suite 1131, Dupont Circle Building, Washington 6, D.C. 

Dear Mr. Myers: We have your letter of December 18 respecting admissj 
prices. We appreciate your giving us factual instances of requests by dist: 
utors to have the exhibitors set proposed admission prices. 

As we wrote to you in our letter of December 18, we have taken this matter 
with the distributors in connection with, among other things, the pictures 
ferred to by youin your recent letter to us. 

Sincerely yours, 
H. G. Morison, 
Assistant Attorney General 


ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Washington 6, D. C., January 26, 1953. 
United States v, Paramount Pictures, Inc. et al. 


Hon. HERBERT BROWNELL, JR., 
Attorney General of the United States, 
Washington, D. C. 


DeaR Mr. ATTORNEY GENERAL: 1. The board of directors at a meeting in 
Chicago in November, taking note of violations of the decrees in the above cass 
by certain of the defendants, authorized the officers, territorial leaders and 
members of this association to join in a concerted effort to secure prompt and 
effective relief from the defendants’ unlawful sales policies by whatever legal 
means may be open to them, including “petitions to executive departments and 
administrative agencies and appeals to appropriate congressional committees 

It was hoped that before the next scheduled board meeting the film companies 
would voluntarily reform their policies and practices so that it would be unne 
essary for the association to carry out this program. But when the board met 
in New Orleans on January 13 it was found that conditions had in fact grown 
worse and the board concluded that there was no choice but to reaffirm the pri 
gram agreed to in Chicago and “to make an intensive survey to gather evidenc 
of law violations in connection with said pricing policies and practices for pr¢ 
sentation to appropriate Government agencies and the courts.” 

A copy of the January 13 statement is enclosed herewith. 

We appeal to you at this time because an emergency has arisen that Calls for 
prompt action to halt the unlawful and contemptuous actions of certain of the 
defendants and to save the exhibitors for whose protection the decrees were 
entered. The evidence which we may gather in the projected survey will neces 
sarily relate to pictures heretofore released and hence to past violations. How 
ever, the mere punishment of the defendants for past violations will not aid the 
exhibitors in their present plight, although the adjudication might curb the dis 
tributors’ rapacity in the future. The exhibitors cannot act because only parties 
to the decrees “and no others” may apply to the court “for the enforcement of 
compliance therewith and for the punishment of violations thereof.” 

Therefore, only the Attorney General can act in this emergency. 

2. Permit me to call your attention to a letter which this association ad- 
dressed to Assistant Attorney General H. Graham Morison on November 26 
1951, complaining of the maner in which Loew’s, Inc. proposed to market a pic- 
ture entitled “Quo Vadis”. Also to a letter to Mr. Morison dated December 15, 
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1951, relating to a Warner Brothers’ picture entitled “Streetcar Named Desire” 
Pro forma acknowledgements were received saying: “We are taking up your com 
plaint with the distributors.” But the companies proceeded to distribute the 
pictures in accordance with their anounced plan, with resulting discriminations, 
advanced admission prices and increased clearances. 

In obvious reliance on the Department’s indulgence more pictures have beet 
rketed by this method during the past 18 months than in the preceding 5 
possibly 10—years, including Paramount's Greatest Show on Earth, Loew’s 
Ivanhoe, Twentieth Century-Fox’s Snows of Kilimanjaro and Warner Brothers’ 
Miracle of Fatima. And now, almost simultaneously, Columbia Pictures Corpo 
ration announces that its forthcoming picture Salome, and RKO announces that 
Disney’s Peter Pan, Goldwyn’s Hans Christian Andersen and Warner Brothers 

announces that The Jazz Singer, will be given this special treatment. 

8 Enclosed herewith is a statement by Columbia in reference to Salome which 
has appeared as an advertising insert in the motion picture trade papers. ‘The 
picture stars Rita Hayworth and because it is a story of “the beginning of 
Christianity” the company has chosen the Easter season for its first launching 
Key city first runs are to begin on Easter in cities of 75,000 population or more 
in “qualified theaters” which shall be ‘selected competitively based on their offi 
cers.” These offers from “qualified situations” will be accepted after February 


1, and “for proper evaluation” they should include: 
1. Theater’s name and exhibitors name. 
2. Minimum dollar guarantee to Columbia. 


3. Terms (we desire a first week participation of 50 percent minimum 
‘entages for subsequent weeks should also be specified ). 
Minimum length of run guarantee. 
Control figures to determine holdovers beyond the guaranteed minimum 


6. Amount exhibitor proposes to contribute to advertising campaign for 
advance and first week and for subsequent weeks of guaranteed run. 

7. Such other information as the exhibitor may consider important in 
helping us to evaluate his offer more carefully. Offers are subject to the 
following conditions: 

1. Our right to reject all offers is reserved. 
2. The run granted will be definitely established ; no specific clearance 
will be granted. 

As regards admission prices the statement piously states that the company 
is fully aware that by law it is “neither our right nor our function to fix admis- 
sion prices.” “That prerogative,’ the company concedes, “belongs solely to 
the exhibitor.” Lest the exhibitors take it seriously, Columbia quickly adds: 

“However, we also recognize the fact that, in the recent past, pictures of 
similar scope and stature have done extremely well in situations where the 
exhibitor has voluntarily presented these superattractions at increased prices. 
We believe that Salome offers the exhibitor the same opportunity.” 

t. Analyzing this statement in the light of the decrees, it should be noted that 
the injunction (Feb. 8, 1950, sec. II, par. 1) does not merely forbid. the distributor 
to fix prices, but enjoins him érom granting any license “in which minimum 
prices for admission * * * are fixed by the parties, either in writing * * * or 
in any manner or by any means.” (Italics added.) We submit that the 
palpable intent of the language quoted at the end of the preceding paragraph 
is that an exhibitor, in complying with paragraph 7 of the rules relating to 
offers—"‘Suach other information” and so forth—shall inform Columbia what 
prices he proposes to charge and, in view of the company’s reservation of “the 
right to reject all offers” the exhibitor knows (a) he had better increase his prices 
for the run and (b) the amount had better be satisfactory to the distributor. 

In the circumstances, it is difficult to see how an openminded Government 
lawyer, intent upon enforcing the laws, could avoid the conclusion that by the pre- 
release method, admission prices are “fixed by the parties” in violation of the 
injunction. The broader aspects of the practice as constituting a conspiracy in 
violation of the Sherman Act as well as a violation of the decree, were discussed 
in the above-mentioned letters relating to Quo Vadis and Streetcar Named Desire. 
If in the early stages of the new administration you yourself have not the time 
to look into this matter, we hope that you will assign it to an attorney other 
than the one who pigeonholed our earlier complaints. 

5. One of the conditions imposed is that “no specific clearance will be granted.” 
That is because under the prerelease method the distributor aims, first, to extract 
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as much revenue as it can from the prerelease runs and then decide, solely fro) 
the standpoint of its own interest, when to put the picture into general release. 
Prerelease or roadshow pictures are withheld from general release anywhere 
from 2 months to a year. To write any such clearance into the contracts would 
be a palpable violation of paragraphs 3 and 4 of section II of the February 

1950, decree. 


And so with clearance, as with admission prices, the companies 
employing this method seek to evade the decree by subterfuge. 

The waiting time between runs is clearance whether it is specified in the 
license agreements or not. And by the prerelease method the clearance which the 
first-run theaters playing on prerelease enjoy over the theaters which p 
the picture on general release is extended to unreasonable limits. Not only 
that, but the clearance is extended over theaters that never before were subjecte; 
to any clearance. Please note that this unreasonable clearance is not measure: 
for the protection of the prerelease exhibitor. That exhibitor, by the abov 
quoted condition, has no say in the matter. It is measured by the distributor 
from the standpoint of its own revenue. 

That is contrary to the test established by the decree which enjoins the dis 
tributors from granting or enforcing any clearance “in excess of what is reason 
ably necessary to protect the licensee in the run granted.’ Some of the defend 
ants asked the Supreme Court to modify this provision “to allow licensors in 
granting clearances to take into consideration what is reasonably necessary for 
a fair return to the licensor.” The Court rejected the suggestion saying: “That 
is too potent a weapon to leave in the hands of those whose proclivity to unlawfu 
conduct has been so marked.” And the Court concluded: 

“In the setting of this case the only measure of reasonableness of a clearanc: 
by Sherman Act standards is the special needs of the licensee for the competit 
advantages it affords.” (334 U. S. 131, 147-148.) 

6. A fundamental purpose of the litigation was to break up a fixed system 
runs and clearances. To that end the Court enjoined the defendants— 

“From licensing any feature for exhibition upon any run in any other mann 
than that each license shall be offered and taken theater by theater, solely upon 
the merits and without discrimination in favor of affiliated theaters, circuit 
theaters or others.” (Decree Feb. 8, 1950, sec. II, par. 8.) 

The question is at once posed whether the offering of a picture for exhibition 
on a certain run in a limited number of cities on the basis of population complies 
with this requirement. The distributors have sought in this and many other cases 
to avoid a charge or discrimination by offering their pictures for competitive 
bidding. But the Supreme Court reversed that provision of the lower court's 
decree which prescribed competitive bidding for the reason, among others, that 
there is no way in which bids for motion pictures can be compared in order to 
determine the highest bidder, and, therefore, it would become a mere blind for 
that perpetuation of discrimination in the granting of runs. 

Quoting from the brief filed by Columbia Pictures Corp. in opposition to cou 
petitive bidding, the Court said: 

“For the licensing of films at auction is quite obviously a more complicated 
matter than the like sales for cash of tobacco, wheat, or other produce. Colum 
bia puts these pertinent queries: ‘No two exhibitors are likely to make the same 
bid as to dates, clearance, method of fixing rental, and so forth. May bids con 
taining such diverse factors be readily compared? May a flat rental bid be 
compared with a percentage bid? May the value of any percentage bid be 
determined unless the admission price is fixed by the license?” (334 U. S. 131, 
162-163.) 

The Court thereupon gave Columbia the negative answer it was seeking and 
struck the competitive requirement from the decree, saying: 

“The question as to who is the highest bidder involves the use of standards 
incapable of precise definition because the bids being compared contain different 
ingredients. Determining who is the most responsible bidder likewise cannot bé 
reduced to a formula * * *.” (P. 163.) 

The Court recognized that supervision of bidding by the courts “would involve 
the judiciary in the administration of intricate and detailed rules governing 
priority, period of clearance, length of run, competitive areas, reasonable return, 
and the like.” “The judiciary is unsuited to affairs of business manageme.t 

“Yet delegation of the management of the system to the discretion of those 
who had the genius to conceive the present conspiracy and to execute it with 
the subtlety which this record reveals, could be done only with the greatest 
reluctance. At best such a choice should not be faced unless the need for the 
system is great and its benefits plain.” (Pp. 163-164.) 


iV 
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fhe Court condemned the competitive-bidding system not only for the reasons 

noticed but for the further reasons (a) that it “uproots busines arrange- 
ts and established relationships with no apparent overall benefit to the small 
pendent exhibitor” and (b) that under that system “those with the longest 
e—the exhibitor-defendants and the large circuits—would seem to stand 
preferred position.” (P. 164.) Yet what the Court 


was reluctant to ac- 
plish by judicial order has been brought about by voluntary action of the 
endants. 


The use of competitive bidding is steadily increasing and the 1 
genent of the system rests in the sole discretion of the conspirators. 

e advantages to the defendants of competitive bidding subject to their own 
igement and control over one supervised by the Court evidently were enough 
rsuade Columbia to swallow its above-quoted words. The condition in the 

tion-picture industry has reached scandalous proportions and the Govern 
s efforts to break up the monopoly are a travesty on justice 
inced handling of Salome is the immediate 


nan 


Columbia's 
occasion for this letter We 
estly petition you to take prompt steps to halt this flood of prerelease pi 
s. A little later, and as the facts are marshaled we shall call to your atten- 

ther complaints that were ignored during the last administration 
Vith all good wishes, 


Yours very truly, 


(Signed) ABRAM Ff 


UNIT! STATES DEPAR 
Washington 25, D 


\eramM F. MYERS, 
_ fe 1731, Dupont Circle Bu lding, 
Washington 6, D. C 
Mr. Myers: This will acknowledge receipt of your 

53, addressed to the Attorney General, and enclosing a copy of t 
tement issued by the board of directors of Allied States Associa 
m Picture Exhibitors. Both your letter and the statement relat 
ibution practices of the defendants in the Paramount cast 

Ve note that you will call to our attention other complaints which 
ignored during the last administration Your letter and 


bal 


iette! 


ere losure 


given careful consideration Thank you for giving us the benefiit of 


Edward P. Hodges. 
Kpwarp P. HopGes 


sistant Attorney Ge 


ALLIED STATES ASSOCIATION OF Motion Picture EX nrerrors, 
Washinoton 6. D. C.. March 17. 

i States v. Paramount Pictures, Inc. et al. 

HERBERT BROWNELL, Jr., 
ttiorneyu Gencral of the United State &, 
Washington, D. C. 
On January 26 I wrote you a letter renewing 
aints which this association had made to your two immediate precedessors 
regarding violations of the decrees in the above-named case and of the Sherman 
Act by the motion-picture producing and distributing companies. 

| er date of February 10 I received a perfunctory) 
ward P. Hodges, Esq., Acting Assistant 


AR Mr. ATTORNEY GENERAL: 


acknowledgment fror 
Attorney General, but apparently no 
th Was taken us the companies are proceeding with their 


eH Se 


Ky 


plans to pre 
or roadshow pictures with extended clearances and advanced admission 
That is what happened to the complaints lodged with your prede 
vere ucknowledged, the 


ilm companies continued to violate the court orders 
the law and we were not informed of the Department's 1 


s reasons for its 
sal to act. 


is quite evident that the producers and distributorssfeel that they en; 
sort of immunity from prosecutions for not only are more pictures con- 
ly being designated for roadshow 
d about it 


nt treatment, but they are becoming quite 
Your attention is specifically invited to an interview with Samuel 
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Goldwyn in the Motion Picture Daily for March 12 under the heading, “G 
wyn Blasts Exhibitors for Terms Protests.” Mr. Goldwyn is the produc: 
Hans Christian Andersen which is currently being distributed by RKO, o: 
the defendants in the Paramount case. The story reads: 

“Samuel Goldwyn yesterday gave a strong retort to exhibitors who have 
protesting increased percentage terms and advanced admissions prices on 
pictures, declaring that he believed exhibitors had their nerve to make 
protests. He said flatly that his Hans Christian Andersen would play on 


advanced prices and that if exhibitors do not want to play it, they do not 
to. * Hie also said that the minimum admission price for children w 
be 50 cents on the picture; he sharply criticized the policy of some theaters 
allowing children to see important product for as low as 9 cents and, in s 
cases, for no charge at all * * *” 
Permit me also to enclose a copy of a speech which I recently made in © 
home City on thi ubjeect. It analyzes the prerelease method even more « 
iteiy than was done in my former letter to you. IL hope you will accept 
supplement to that letter. 
‘ ard of directors of this association will meet in Milwaukee on M 
I hope that before then I may have some indication of the I 
» toward these complaints for the information of the board 
very truly, 


) ApRAM F. My 


UpPSTAGE TO OBLIVION 


ldress by Abram F. Mvers, Chairman of the Board and General Counsel, 
States Association of Motion Picture Exhibitors ’ 


The question of the hour is, “Will the movies follow the legitimate theater 
the limbo of almost forgotten things?’ 

Specifically, will the screen, like the stage, price itself out of the market 
become a purveyor of entertainment to the classes instead of the masses? 

When an actor gets the big head it is said, in theatrical parlance, that he has 
gone “upstage.” 

So long as producers, directors, authors, and actors merely shoot one another, 
no great harm is done. It is only when they start looking down their noses 
their only means of support—the theater owners and the theater goers—that 
they get into trouble. 

BROADWAY BLINKS OUT 


In the so-called legitimate theater the disease of cranial expansion rea 
epidemic proportions and. infected virtually everyone connected with it 
creasing costs, of course, made necessary increased admission prices, but extr 
agant prices for so-called extravaganzas led someone to think those same p 
could be charged for simple plays. The $2 top became a $2 minimum, and 
orchestra seats soared to $5 and $6 plus scalper’s commission and tax. 

rhe legitimate theater went upstage; it forgot that it was founded on the 
penny admissions of the groundlings and it deserted the gallery gods. Outside 
of New York and a few other large cities, stage plays are nonexistent. The opera 
houses where plays were presented throughout the land turned to orpheum 
and then to the movies. Recently I read that the last legitimate theater on 
Broadway was about to be torn down. This is symbolic rather than important. 
For years the theaters, for the most part, have been located on the side streets 
Nevertheless, it is shocking to realize that there is not a single legitimate theater 
on Broadway, the traditional home of the theater. 

The movies, of course, are indebted to the stage for choosing such a favorable 
time to commit suicide. The legitimate theaters blinked out as the movies 
appeared. The public joyfully turned from the stage plays which they could not 
afford to photoplays which were in reach of all. 


MOVIES FOR THE MASSES 


In spite of a lot of snide remarks, it is a good thing that the movie pioneers 
came largely from manufacturing and mercantile lines. They knew that success 
in business depends, not on high prices, but on volume. In the early days they 
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isely kept production high and prices low. They saw to it that movies were 
made available, not merely on the main stem of the big cities, but in the residen- 
sections of those cities and in the smallest towns. 
(he big first-run theaters with their high overhead charged higher admissions 
than their smaller competitors, as was to be expected. But those who were 
vented from patronizing the cathedrals of the cinema, either because they 
iid not afford it, or resided at too great a distance therefrom, or for any other 
eason, could always obtain motion-picture entertainment close to home for 
nrice they could afford. 
No one in his right mind supposes that the movie industry could have at- 
ned its present greatness if film entertainment had been reserved for the 
g spenders in the big cities and had been withheld from those who could only 
ittend the small-town and neighborhood theaters. The small theater is to the 
¢ theater what the branch line is to the railroad—a feeder. The moviegoers 
‘the last score of years acquired the habit as children in the small-town and 
ehborhood treaters. When they left home for college or to work in the city, 
moviehouses made them feel at home. 
Che present-day movie moguls seem to forget all this in their anxiety to make 
fast buck from advanced admission price pictures in a few key spots. They 
bbornly refuse to believe that what happened to the stage can happen to them. 
They entertain the weird notion that screen entertainment can be restricted to a 
paratively few high-admission houses in the large cities and that the public 
troop to those theaters in sufficient volume to make up for the 15,000-odd 
ters that will be forced to close. 
ly the film companies are affected by the big head since they control the 
of product there is imminent danger that they will carry the business 
tage and, perhaps, into oblivion. 


MONOPOLY, THEN AND NOW 


his control of the films which I have just noted has been a constant tempta 

to the film companies to extend their dominance to the exhibition field. 

opoly in the motion-picture business, as we know it today, began when a 

Im company first acquired a theater. It is not necessary to set forth to 

if extent they succeeded in monopolizing the theaters because the story is 

recorded in the decisions of the courts and is familiar to everybody in the 
industry. 

fhe point is that having been thwarted in their efforts to acquire all the 
theaters, or, at least, all the desirable ones, and having suffered a technical 
divorcement from the ones they had acquired, the film companies are turning 
) new and improved methods for bringing about the very conditions that the 
ourts acted to prevent. 

When I speak of technical divorcement I mean just that because the under- 
ying community of interest between the film companies and their theaters was 
notended. With few exceptions each new theater company is owned by the same 
stockholders who own the shares of the film company that formerly operated 
the theaters. And in each instance the management of those theaters was com- 
uitted to the man who operated them when they were owned by the film 
ompany. 

rhus, for example, Spyros Skouras remains president of 20th Century-Fox 
m Corp., and his brother, Charles Skouras, still manages the Fox theaters— 
and we are asked to believe that there has been an effective divorcement! 

The former theater monopoly was built up and maintained by a system of 
fixed admission prices, runs and clearances, all designed to give competitive 
dvantages to the producer-owned theaters and to hamper and restrain their 
independent competitors. The new techniques are used for the same purpose, 
namely, conferring on the formerly owned theaters a monopoly of the exhibi- 
tion of motion pictures. The new plan differs from the old one only in that 
here is n0 purpose to acquire and operate the independent theaters that are 
ut out of business. 

Fewer pictures, fewer theaters, and higher prices sums up the policy of the 
modern movie moguls. 


I 


A SYSTEM OF FIXED PRICES 


At present the distributors’ pet method for eliminating the independent sub- 
sequent-runs is to grant to key city first-run houses a special run, called pre- 
release run, ahead of the first run on general release. Implicit in the granting of 
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such special run, but not expressed in the contract, is the requirement ft} 
film shall be exhibited at increased admission prices. Also, the film com, 
refuse to recognize as clearance the time that intervenes between the cl 
such prerelease run and the first and subsequent runs on the ensuing gene 
lease of the picture. 

Using Columbia's policy with respect to Salome as an example, the pict 
offered for exhibition on prerelease only in “qualified theatres” in cities of 7 
population or more. The successful theaters will be selected competitivel) 
on offers. The offers must include, among other things, a minimum dollar g 
antee, the terms (not less than 50 percent for the first week), minimum 
of run, and “such other information as the exhibitor may consider importa 
helping us to evaluate his offer more carefully.” 

Now what information do you think Columbia expects the exhibitor to vy 
teer under that last clause’ I am sure you all know, but here is a hint is 
you don’t. In its ad Columbia piously asserts that by law it is ‘“neithe 
right nor our function to fix admission prices,” and that “that prerogative he 
solely to the exhibitor.” Lest the exhibitor take that seriously the co: 
quickly adds: 

“However, we also recognize the fact that, in the recent past, pictur: 
similar scope and stature have done extremely well in situations wher 
exhibitor has voluntarily presented these superattractions at increased } 
We believe that Salome offers the exhibitor the same opportunity.” 

Now the decree is much broader than is indicated in Columbia’s adve 
It does not merely forbid Columbia to fix prices. In enjoins Columbia 
granting licenses “in which minimum prices for admission—uare fixed 
parties, either in writing—or in any manner or by any means.” I submit 
the palpable intent of the language quoted from Columbia's ad is that an exh 
in applying for a run of the picture on prerelease shall inform the compan: 
prices he proposes to charge and that, in view of Columbia’s reservation 
right to reject all offers,’ those prices had better be satisfactory. 

In the past, subordinate attorneys of the Department of Justice have 
plained that it is difficult to prove in such cases that admission prices were 1 
by the parties and not by sole action of the exhibitors. This is like asking 
believe that all the horses entered in a race could run a dead heat without « 
sion among the jockeys. It is hoped that when the Anti-Trust Divisi 
reorganized under its new head it will see the wisdom of examining the 
companies’ records of offers received, awards made, and licenses granted 
respect to such pictures as David and Bathsheba, Quo Vadis, Greatest Sho 
Earth, Miracle of Fatima, Streetcar Named Desire, Ivanhoe, Snows of Ki 
jaro, Jazz Singer, Peter Pan, and Hans Christian Anderson, under that s 
of the decree that provides: 

“For the purpose of securing compliance with this decree—duly aut! 
representatives of the Department of Justice shall be permitted reasonal 
cess—to all books, ledgers, accounts, correspondence, memoranda, and 
records and documents in the possession or under the control of such dete 
relating to any of the matters contained in this decree.” 


A SYSTEM OF FIXED BUNS AND CLEARANCES 


A pattern is emerging of designating for special prerelease treatment 
picture suspected of being a boxoffice hit and offering it for exhibition on 
advanced run only in the larger cities. The centering of the runs in the larger 
cities, coupled with so-called competitive bidding, has the effect to vest the first 
showing of the better pictures in the theaters formerly affiliated with the fi 
companies or in the theaters of the large so-called independent chains. 

It is to be expected that the film companies will vehemently disclaim any 
intention, but that undoulMedly is the effect, and adults of sound mind 
presumed to intend the reasonable and probable consequences of their delib: 
acts 

Thus, in spite of all the court decisions and decrees, we are confronted wit! 
a new system of fixed runs which includes the theaters which the distributor 
wish to favor and excludes the independent exhibitors. Just how this is a 
complished will be explained in some detail when I discuss that provision of 
decree which requires that pictures be offered “theater by theater, solely uy 
the merits and without discrimination in favor of affiliated theaters, cri 
theaters or others.” 

Now let us turn to the charge that the distributors are setting up a new 
system of fixed clearances. 
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Columbia expressly declares and it is implicit in the action of the others, that 
he run granted will be definitely established; no specific clearance will be 
ited.” 
(his assumes that waiting time between different runs of a picture in any 
, does not constitute clearance unless the distributors says it does. This 
ery convenient theory for those who want to perpetuate the theater mo 
ily that the courts have said should be dissolved. Under the decree clear 
e between theaters in substantial competition “shall not be in excess of what 
reasonably necessary to protect the licensee in the run granted” and 
irance may be granted between theaters not in substantial competition sy 
rerelease plan pictures are withheld from general release just as long us 
e distributors see fit. Thus the clearance over the theater playing first run 
general release, and over the subsequent runs, not only 
erminate. 
Perhaps the most flagrant aspect of this is that the clearance granted the 
rs playing on prerelease over the theaters playing on general release is 
measured for the protection of the licensees but 


no 


is unreasonable but 


solely in the interest and 

e Whim of the distributors. When the distributor defendants pleaded with 
Supreme Court to modify the decree so as to allow the film companies, 
uting clearance, “to take into consideration what is 

turn to the licensor,” the Court rejected their plea At 
ission of the point the Court said: 


in 
reasonable for a fuir 
the conclusion of its 
In the setting of this case the only measure of reasonableness of a clearance 
Sherman Act standards is the special needs of the licensee for tl 
e advantage it affords” (334 U.S., 131, 147-148). 


1 COolMpe+} 


Not only are the film companies granting unreasonable clearances solely in 
r own interest between competing theaters, but are extending th 
to include noncompetitive theaters which never were subjected t 
re. To illustrate, we all know of situations where theaters in tow! 
7.000 have played day and date with the first-runs in nearby 
esumably because they were not deemed to be in 


substantial conmy 
they must wait until the city has its prerelease run and the distributor 
fit to put the picture into general release. 
| this is being done, not in unwitting violation of the decree but in knowing, 
ul, and deliberate contempt of the decree. A purpose to evade the decree 
s the only possible explanation of Columbia’s declaration that 


“no specific 
earance Will be granted.” ‘The same purpose is to be found in 


n provision 
has just been called to our attention in Paramount's printed contract form 
printed provisions of a contract form are not subject to negotiation in 


er to get pictures an exhibitor must sign on the dotted line. Here 


is the 
provision : 


Distributor shall have the right to exhibit or grant a license to exhibit any 
said motion pictures as a “road show,” “tryout,” or “preview” or a special 
Inight exhibition at any time prior to the exhibition thereof hereunder. Any 
h exhibition shall not be deemed a run of said motion picture, nor shall the 
, availability, or clearance provided herein * 
puted therefrom.’ 


* * be governed thereby or 


is Clause at first blush would seem to have the same purpose as the tradi 
al road-show clause, namely, to protect the distributor if it sold a picture 
exhibition on general availability and later decided to make it 


a road show. 
Examination of the second sentence reveals, however, that the 


real purpose is 


forestall any exhibitor who licenses a picture on general release, subsequent 


the prerelease exhibition, from resorting to arbitration, or the courts, or 


the Department of Justice for the violation inherent in the prerelease practice 

rhere you are, ladies and gentlemen, in all its naked ugliness, a deliberate 
ttempt to make exhibitors agree in advance to condone, and, in effect, to 
become parties to, flagrant violations of the decree and of the law as a condition 
to the righy to license pictures in interstate trade and commerce. 


“THEATER BY THEATER * * * WITHOUT DISCRIMINATION” 


When the district court finally hit upon this provision as a means of elimi- 
ng favoritism and discrimination in the licensing of pictures, it expressly 
tated that it did not contemplate or require competitive bidding. The Supreme 
uurt already had pointed out that bidding would not be effective against dis- 
nination because there are no standards by which bids involving percentage 
rangements can be compared. Curiously enough, it was Columbia that led 
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the attack on bidding in the Supreme Court and the latter quoted with app: 
some of the arguments advanced by that company. Summing up, the Cour 
said: 

“The question as to who is the highest bidder involves the use of stand 
incapable of precise definition because the bids being considered contain different 
ingredients” (334 U. S. 131, 163). 

Now let us consider how far the prerelease method falls short of complyi 
with the requirement that “each license shall be offered and taken theater 
theater, solely upon the merits and without discrimination.” 

In the first place, all theaters in all cities and towns other than the key 
are excluded from consideration. 

In the second place, independent theaters in the key cities desiring to play the 
pictures on prerelease, either exclusively or day and day with the entre! 
circuit theaters, face the hopeless obstacle of the latters’ “long purse.” 

Finally, and most important, competitive bidding can be and many be 
that it is used as a cloak for perpetuating in secrecy and with an outward s 
of fairness the same favoritism toward affiliated theaters and the same dis. 
crimination against independent theaters that led the court to impose the ; 
discrimination provision. 

There is no way in which bids can be accurately compared, so the distrib 
are free to exercise an arbitrary choice. They refuse to disclose the bids t 
exhibitors entering into the competition, hence the latter are denied the op; 
tunity to protest. 

If anyone in this audience can point out to me wherein the prerelease practi: 
conforms to this provision of the decree, or any of the others I have noted, I 
wish they would do so. I do not say this facetiously because it is a very gra 
matter. No industry branch can benefit indefinitely from unlawful acts an 
the end all branches are liable to be badly hurt. 


RESTORE MOVIES TO THE PEOPLE 


I have turned what started out as a dissertation on movie economics a 
legal discussion and you may be wondering what has become of the question 
posed at the beginning. 

However, these are merely different chapters of the same story—the story of 
the upstage trend of the film companies, away from the exhibitors and away from 
the people. 

If ever there was a time when it was necessary that the greatest possible num- 
ber of people see the best pictures while they are still benefiting from word-of 
mouth advertising, it isnow. How are the people going to regain the moviegoing 
habit if the best pictures are witbheld from them or made available only 
large cities at advanced admission prices? 

We have arrived at a condition where responsible film executives are toy 
with the idea that the motion-picture business can be profitably conducted, so 
far as they are concerned, by restricting their films to one theater in each lar 
city, to be exhibited at prices comparable to those which proved the undoing 
the legitimate theater. 

Not only are they toying with this idea with respect to the marketing of films, 
but also in reference to the allocation of equipment for the exhibition of third 
dimension pictures, or pictures creating the illusion of third dimension. Twent 
eth Century-Fox, for example, says that it won’t attempt to supply equipment for 
Cinemascope in towns of less than 100,000 population for a long time—long 
enough for the theaters in the small towns to die a lingering death. 

The smaller theaters already are dying like flies in the fall: now at an esti- 
mated rate of 1,000 for each decline of 1 percent in receipts. Unless the dow: 
ward trend is reversed Charlie Skouras’ prediction. made in a Saturday Evening 
Post interview (issue January 19, 1952) that “some 11,000 theaters will turn 
up their toes and go into a deep sleep,” will be realized. Maybe Charlie's 
prediction was made on the basis of foreknowledge of the distributors’ plans 
to prerelease all good pictures and see to it that the 3D pictures are restricted 
to the big circuit theaters for a long, long time. 

Before concluding, I want to tell you about the strangest feature of this 
strange situation. You may recall that Allied representatives spent a great 
deal of time last year trying to negotiate a satisfactory arbitration system 
for the motion-picture business. This is not an arbitration speech and I will 
not go into the details. But the main argument in favor of arbitration, made 
by the distributor and circuit theater representatives, was that it would relieve 
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the film companies of some of the damage suits that are such a burde! We 
were sympathetic to that view and worked for an all-inclusive arbitration system 
that would prove an acceptable substitute for litigation. 

But all the time we were negotiating, and ever since the negotiations were 
broken off in September, the film companies were prereleasing pictures and 

ing to prerelease more pictures, thereby violating all of the decree pro 
ons that I have mentioned. This, it seems to me, is courting litigation 
h a vengeance. Every exhibitor injured in his business or property by such 
lations is entitled to sue for triple damages In that event we will have 
to withhold our sympathy from the film companies. They will be getting exa 

it they asked for. 

Allied in this fight were merely seeking to protect or gain an advantage 

ts own members, you might not take too seriously some of the charge 

have made. But we are fighting not only to protect our members, but 

dependent exhibitors; not only the exhibitors, but a great business and 
great industry. 

We have put our position before the film companies as forcefully and as 
clearly as we know how. Thus far all warnings have been ignored. From 
now on we intend to follow through on our Chicago-New Orleans program, using 
every legal means available. This may turn out to be a hot fight. It will be 

» place for compromisers and weaklings. Oklahomans, as I have reason te 

ow, bear no yellow stripe. We invite you to join us, not only to strengthen 

but to save yourselves. 


UNITED STATES DEPARTMENT OF JUSTICE, 
Washington, D. C., March 20, 1953 
Mr. ABRAM F,. MYEks, 
Suite 1131, Dupont Circle Building, 
Washington, D. C. 

DeAR Mr. Myers: We have your letter of March 17, 1953, addressed to the 
Attorney General, relating to the prerelease of motion pictures distributed by the 
defendants in the Paramount case. 

As you indicate, you wrote to us about the prerelease practice on January 26, 
1953, and we acknowledged your letter on February 10, 1953. We are presently 
giving careful consideration to this problem, and will endeavor to complete our 
consideration as rapidly as the press of work will permit. We regret, however, 
that it will not be possible to complete our consideration prior to the meeting of 
your board of directors on March 27 and 28. 

We appreciate having the additional information contained in your letter and 
the copy of your Oklahoma City address which was enclosed with your letter. 

Sincerely yours, 
Epwarp P. Hopces, 
Acting Assistant Attorney General. 


ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Washington, D. C., April 6, 1953. 
United States v. Paramount Pictures, Inc. et al., increased admission price 
pictures, 60—6-86. 
Hon. HERBERT BROWNELL, Jr., 
Attorney General of the United States, 
Washington, D. C. 

Dear Mr. ATTORNEY GENERAL: This is in further reference to my letters to you 
and your two immediate predecessors dated November 26, 1951, December 18, 
1951, January 26, 1953, and March 17, 1953, to which I received pro forma ac- 
knowledgments dated December 18, 1951, December 28, 1951, February 10, 1953, 
and March 20, 1953. 

I suppose I am warranted in assuming that the Department does not prepose 
to take any action in reference to the prereleasing of pictures at increased 
admission prices since the price-fixing schemes in reference to the pictures men 
tioned in the correspondence are now fully accomplished. However, it is not too 
late to punish the offenders for past violations and thus establish a proper rule 
of conduct for the future. At any rate, in a spirit of fairness, I shall continue 
to supply you with information bearing on such violations as the facts are bound 
to come to public attention. 
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The Supreme Court in the Cement Institute case (333 U. S. 683, 713, drevy 
obviously proper inference from the fact that numerous bidders, employing 
scheme therein condemned, arrived at the same prices down to the fractio 
a penny. RKO in marketing Peter Pan has not insisted upon penny splitt 
but here are the admission prices charged for the engagement by certain theatre 
in the Cincinnati area: 

Athens: Schine Theater, March 27, adults $1.19, children 50 cents, 
Columbus: RKO Theater, April 2, adults $1.19, children 50 cents. 
Middletown: Paramount Theater, April 2, adults $1.19, children 50 cen 
Springfield: Chakeres Theater, April 4, adults $1.19, children 50 cents. 

It goes without saying that admission prices approximating $1 are un} 
of in those cities except for these so-called special pictures. 

Now look at some of the smaller situations: 

Ironton: Mrs. Sexton, April 1, adults $1, children 50 cents. 
Portsmouth, Laroy Theater, March 31, adults $1, children 50 cents. 

[ call special attention to the RKO Palace Theater in Cincinnati, whic! 
vertises (Cincinnati Post, Feb. 17) adult admissions for Peter Pan will be 
and children’s admissions 50 cents, because | have a report on that theate; 
regular scale which reaches a peak on Saturday and Sunday nights at &5 cen; 
with children admitted at all times at 25 cents. 

RKO Keith’s in Dayton (Journal-Herald, March 26) added a penny making 
it: Adults $1.20 and children 50 cents but whether this was to make a } 
igure or to convince the Department of Justice that there was no uniform 1 
I do not know. 


il 


The small city rate of $1 for adults and 50 cents for children applied to 
subsequent-run theaters in Cincinnati. 1 do not know exactly how the n 
wus handled in that city but in Cleveland 7 neighborhood theaters—(, y, 
Uptown, Variety, Vogue, Maryland, Beachcliff, and Circle—had a joint ad in th 
Plain Dealer (April 3) giving adult night prices at $1 and children at all ti 
oV cents. I am informed that RKO paid for or contributed to the ad. 

In Philadelphia Warner's Boyd Theater, exhibiting Peter Pan on an exten 
run, is charging adults $1.30 at night as against 99 cents regular and childre: 
at all times 60 cents as against 26 cents regular. In Hast Stroudsburg, Pa. 
Grand Theater, we encountered the familiar $1 for adults as against 50 cen 
regular and 50 cents for children as against 25 cents regular. 

In Minneapolis the RKO Orpheum Theater increased its admission prices for 
Peter Pan from 76 cents to $1 for adults and from 20 cents to 50 cents 
children. 


‘ 


So far as Ohio is concerned, RKO seems to have abandoned the idea of prers 
leasing Peter Pan inasmuch as the picture is now playing some subsequent runs 
It remains to be seen whether this will apply to other territories. Our leade 
in Minneapolis reported early in March that Peter Pan was being sold in cert 
towns of 10,000 “on a prerelease schedule.” That is to say, RKO was selecting 
certain situations to play the picture at $1 for adults and 50 cents for children, 
but was withholding the picture from nearby smaller towns. 

Hans Christian Andersen and Salome have had few runs thus far and I have 
very little information concerning increased admissions beyond Sam Goldwyn's 
statement quoted in my letter to you dated March 17. However. the picture 
has run at Loew’s Theater, in Louisville, Ky. at 99 cents for adults as against 75 
cents and 49 cents for children as against 20 cents. 

In Philadelphia Andersen ran at Goldman's Midtown Theater at $1.50 fot 
udults as against 99 cents and 60 cents for children as against 35 cents. 

This sampling tells the story. I assume there is no question but that admissio 
prices for the pictures named have been and are being raised above the established 
rates. I don’t suppose anyone in his right mind will contend that this has been 
accomplished without any agreement or understanding between the distributot 
and the exhibitor. Indeed, I understand that this is no longer denied. The 
claim now is that the producers, that is. Sam Goldwyn and Walt Disney, set the 
policy and that they do this legally because they are not parties to the decree it 
the Paramount cause. 

I cannot believe that the Attorney General of the United States subscribes to 
any such fantastic claim. The argument, in essence, is that while RKO is itself 
enjoined from committing an unlawful act. it may do so with impunity at the 
behest of another. I have great admiration for both Goldwyn and Disney fer th 
fine pictures they have made, but they are not so potent politically or otherwise 
that they can annul laws and abrogate decrees merely by entering into contractual 
relations with the distributors, 
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Any such construction of the decrees would render the selling provisions wholly 


vatory. No film company markets its own pictures exclusively Indeed, the 


lency is more and more for them to market the pictures of others More 
er, since each picture is separately financed and budgeted, it would be easy to 
blish each one as someone else’s picture in order to evade the decree. In the 
case of United Artists, which never has produced any pictures, the decree of 
February 8, 1950, would be a sham and an imposition on the trusting judges who 
entered it on advice of counsel 


Yours very truly, 
ABRAM F. MyYFrs 


Mr. Myers. May I make just a little explanation. I like to be fair to 
everybody. 

I recognize that Mr. Brownell has not been here long. He ha 
ready reorganized the other Divisions of the Department but has 
ot gotten around to the Antitrust Division yet. I do not imply pet 

sonal criticism at this time of Mr. Brownell. I think that when his 
assistant takes over maybe we will have a different atmosphere. 

Senator ScHorrreL, Might I say this just for the record. It might 
be helpful to those who are interested in these proceedings to know 
that the Antitrust Division will be invited to give testimony Friday, 
July 10. 

Senator SmMatruers. It was with that in mind that I thought I should 
find out from you people what sort of reception you got from the 
\ntitrust Division so that when they testify we will have some back 
vround from your point of view. 

Mr. Myers. Senator Smathers, when the Paramount case was tried 
the United States was represented by special assistant to the Attorney 
General, R. L. Wright, who was a very tenacious prosecutor, who 
ilmost single-handed against great odds fought that case to a very 
successful conclusion as far as the opinions and findings were concerned. 
He served under Assistant Attorney General Wendell Berge. 

lt was after Mr. Wright had retired from the Department of 
Justice and Mr. Bergson, and later, Mr. Morison took over the Division 
that there seemed to be a very perceptible falling off of interest in the 
inotion-picture cases. 

Finally, we hope that the committee will see fit to recommend to 
the producers and distributors of motion pictures that they strive at 
tle earliest possible date to arrive at a standard process for produc- 
ing third-dimension motion pictures, or pictures that create an illu 
sion of third dimension, and, to the extent that they control the pro 
jecting apparatus for such pictures, they take the necessary steps to 
expedite the manufacture and sale of such apparatus to the end that it 
shall be made available to the largest possible number of theaters 
in the shortest possible period of time. 

Other witnesses will testify in regard to other onerous and op 
pressive practices foisted upon the exhibitors by the film companies. 
Some are unlawful in themselves; others are unlawful only when 
viewed as parts of a plan to eliminate the independent exhibitors. 
lhe committee, we hope, also will make appropriate findings and 
recommendations in respect of those practices. But unless prompt 
tion is taken to prevent the freeze-out of the independents by means 
of the prereleasing of pictures and the production of depth pictures 
by multiple processes and the withholding of apparatus from the 
udependents, these other practices will become academic. 
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There will no longer be any independent exhibitors to foist them 
upon. 

Let me say, in closing, that Allied States Association and its men- 
bers greatly appreciate the op portunity to come before this com- 
mittee and present their case to it. We congratulate the committe 
on the great work it has undertaken. It is not a mere coinciden 
that the Socialist and Communist never oppose great industrial merg 
ers or the elimination of small manufacturers and traders. They 
know it is much easier for the State to take over a few corporation 
controlling all commerce and industry than it is to take over a great 
army of independent businessmen. To my mind economic freedom 
is as precious as political freedom and as regards the former, th: 
safety of this country lies in preserving the small independent | 
nessmen. 

Senator Scnorrret. Might I at this stage of the proceedings stat 
that, owing to conditions beyond the control of this subcommittee, 
and by reason of certain prerogatives of the Senators, there has been 
objection to the proceeding of committees during the session of thi 
Senate. The Senate today convenes at 11 o’clock and the chairman 
of this subcommittee is somewhat reluctant to proceed with this hear- 
ing in the face of the ruling of the Senate. 

I hesitate, as I say, to continue the hearings at this stage of t 
matter but during the day I shall attempt to have some clarificatio 
as to how we will proceed and will so announce. 

I do, however, want to say with the consent of the members sitt 
in at the proc eedings here today that I would like to start the hearing: 
tomorrow morning in this same room, beginning promptly at 9:3 
o’clock, if that meets with the approval of the other members. 

Senator Smaruers. Yes. 

Senator Grutetre. Yes. 

Senator Scnorrret. And, Mr. Myers, and you other gentlemen wl 
are here ready to testify, we did not know this at the time we set 
these hearings. 

Now, Mr. Myers, we thank you for your statement. I know there 
are members of the committee and the chairman here who would lik 
to ask you questions on your testimony. I ask you if it will be « 
venient for you to be here at 9: 30 tomorrow morning ? 

Mr. Myers. I will be very happy to be here, sir. 

Senator Scuorrret. Very well. Thank you. The hearing is i 
recess until 9:30 tomorrow morning in this room. 

(Whereupon, at 11 a. m., a recess was taken until Thursday, April 
16, 1953, at 9:30 a. m.) 
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THURSDAY, APRIL 16, 1953 


Unirep Srates SENATE, 
SUBCOMMITTEE ON MONOPOLY OF THE 
SELECT COMMITTEE ON SMALL BUSINESS, 
Washington, D.C. 
The subcommittee met, pursuant to adjournment, at 9:30 a. m., in 
room P-88, United States Capitol Building, Senator Andrew F. 
Schoeppel (chairman of the subcommittee) presiding. 
Present: Senators Schoeppel (presiding), Gillette, Smathers, and 
Ferguson, 
Also present: Charles M. Noone, committee counsel. 
Senator SCHOEPPEL. The committee will come to order. 
Mr. Snaper, we will start with your testimony this morning and 
when the other Senators come in immediately at the conclusion of 
your testimony we will have Mr. Myers answer their questions. 


TESTIMONY OF WILBUR SNAPER, PRESIDENT, ALLIED STATES 


ASSOCIATION OF MOTION PICTURE EXHIBITORS, NEW YORK, 
N. Y. 


Senator ScuorrreL. You were sworn yesterday ? 

Mr. Snaper. Yes. 

Senator ScuHorrre.. I would have liked to have waited a little 
longer, but we have some witnesses, as you folks know, that were to 
testify yesterday and we have some witnesses scheduled for today, 
ind it was my thought that we would move along as rapidly as 
ossible consistent with the length of the witness’ testimony. 

All right, Mr. Snaper, you may proceed. 

Mr. Snaprer. For the purpose of identification, my office is at 234 
West 44th Street, New York City. 

[ operate theaters in small towns, small theaters. I have been in the 
business for approximately 23 years, except for 4 years in service. 

My appearance here is in a dual capacity, primarily as an inde- 
pendent theater owner, and secondly as president of the Allied States 
Association of Motion Picture Exhibitors, which is an organization 

representing approximately 6,000 theaters, all independently owned. 
Tl : position carries with it no remuneration whatsoever. 

[ address you not only from personal experience but also from 
facts springing from the problems that have been placed on my desk 
by exhibitors from many parts of the country. Part of my duties as 
president is to intercede on behalf of the Allied members and to aid 
whenever I possibly can. 
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After much thought I cannot escape the conclusion that, uw 
alleviation, immediate and drastic, is found by the smaller th 
owners of this country, they will ¢ en their doors as a result of pra 
tices now being indulged in by the distributors of motion picture: 

Senator Scuorrren.. Do you intend to go into specific imstanc 

Mr. Snaper. Yes, sir 

Senator Scuorrrent. Very well. 

Mr. Snarer. In many ways they are being treated as second- 
businessmen. Discrimination against the theaters that we ow 
operate is rampant. We have ple aded with distribution to show 
sideration so that we may remain in business, but, except for an o: 
sional salve, our pleadings have fallen on deaf ears. 

What is happening is obvious. Distribution is again cater! 

a select few, and the communities in which we operate have been ah 
gated to secondary positions in the presentation of pictures. 
Prohibitive film rentals are forcing theaters to either sustain losses 

or not run pictures at all. It is an established fact that a system ot 

clearance, which is a lapse of time between the showing of a pictur 
in one theater and the next, is necessary for an organized business 

Distribution has arbitrarily discarded this system at their pleasure, 

system so vital to the flow of pictures for the smaller theaters th 

we now find ourselves in the position of being unable to obtain top 
products for our theaters, except at the choice of the distributing 
companies, 

This definitely is in violation of the decrees in the Paramount cas 
The pricing of pictures for these small communities is forcing exhib 
tors to increase their admission prices. 

This was held unlawful in the Paramount case. Distribution 
forcing exhibition to enter into illegal contracts. 

Senator Scnuorrren. Will you state to what extent ? 

Mr. Snarer. Well, in this way, Senator: As a personal experienc 
on a picture that I was negotiating for for the last 21 days, a pictur 
by the name of Peter Pan, that will point up a ty pical example. 

Pictures are made available to me at the same time as three ot! 
theaters. These other theaters are larger, with greater gross capac t 
I have a town of less than 2,400 people. During the summer th 
population swells, but during, I would say, 9 months of the year 
are only 2,400 people or less in my community. 

Well, Peter Pan came along and RKO insisted that I play the p 
ture at least a week, and they also demanded 60 percent of the gi 
receipts. 

Now, I doubt that there is a distributor or exhibitor or any bus 
nessman that believes that a town of that size could sustain that 
picture for a week. 

Now, the reason for impressing these terms upon me was evidelt 
I would not agree to increase my prices to 50 cents for children a1 
$1 for adults. 

If I had been forced to increase these prices, as I understand | 
would have been forced to do under a contract, that is prohibited 
that arrangement is prohibited. 

As a matter of fact, in order to show the picture I was willing t 
give them the 60 percent and I was also going to charge my regula 
admission prices, and I could not possibly come out on the pict 
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[ knew that I just did not have a chance, I would take too much of 
loss if I tried to run the picture for a week. As I say, I knew that 
it town could not support a picture that long. 

| came to this conclusion from much experience, it was not a mat- 

-of guess work. I have run other top products. Perhaps during 

ie summer months I would have had a chance. 

Senator ScnorrreL. Would you indicate the name of the town? 

Mr. Snarer. The town is Neptune, N. J., and the theater is called 
the Palace. 

Senator Gittetre. What is the capacity of it? 

Mr. Snaper. Approximately six-hundred-and-some-odd seats. 

Now, following that very unhappy experience I wrote a letter to 
RKO requesting a subsequent run following the first run and asking 
the terms of this particular picture to the theater. I did not receive an 
inswer until, as I recall, at a time which I believe was the 6th or 7th 
of April. 

Now, the picture would have been ready for me on the 15th by 
ordinary availability. 

Then I was called by RKO and I was told that they had a deal that 
they thought I might buy. 

Now, I could not possibly arrange to buy the picture and get the 
advertising that would be necessary to prepare for the showing of 
the picture within a week’s time. 

I went into the office and they laid the deal out on the table. I looked 
it over and I said, “You’ve got a deal.” No argument, no debate; 
t was a deal they offered to me. 

Senator ScHorrpret. Who was the man who offered it to you? 

Mr. Snarer. The branch manager 

Senator Scnorprey.. Can you name him? 

Mr. Snarer. Mr. Gruenberg. I then called the man next day and 
arranged on the 22d of this month and I ordered separate material 
and added trailers and I arranged for special matinees for the chil- 
dren and I was going to run it that way for the kids because the kids, 
they come to my theater every week, week in and week out, and I run 
matinees with pictures for them, and I have not seen a picture that 
s more suited to children. As a matter of fact, I cut out matinees 
of pictures that I do not believe are suitable for kids and I run a 
separate show for the adult picture. 

[ did not sign a contract. As a matter of fact, I did not have time 
to sign a contract. But, I have been in business for many years and 
my father before me and, as I say, I took the deal and I accepted 
it at the man’s word. I booked the picture and prepared for a 
showing. 

Three days later I received a call at 9 o’clock in the morning and I 
was advised that I did not have a deal. I then asked—well, this was a 
matter of fact a few minutes before 9—— 

Senator Scnorpret. Will you indicate in the record who called and 
from what point ? 

Mr. Snarer. The assistant branch manager, I imagine his title 
would be. 

Senator Scnorrrer. What is his name? 

Mr. Snarer. Mr. Silverman. Mr. Silverman at the home office had 
rejected the deal—and it was their own deal that they had rejected. 


33617 
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I did not argue it and I said,“What dothey want? Iam now adver. 
tising the picture. We have weekly newspapers here, it is not a matter 
of day-to-day advertising.” 

[ asked what they wanted for the picture and he said, “I don’t know, 
1 will try to find out. 

I waited until shortly after 6 that night because I had to get another 
picture if I did not play this. It was a picture that I had arranged 
for and so I was troubled and I followed it through, and about 5 aft 
6 that night they came back and offered me a deal on a flat basis. | 
previously had arranged for a percentage basis. 

Well, the flat basis was such that unless I raised my prices I could 
not come out. 

In other words, just for the purpose of comparison, I played a pic 
ture such as Quo Vadis at regular prices, or Ivanhoe. I paid on Iva: 
hoe, which is considered quite a picture, approximately $800 for t 
theater. 

They asked me for Peter Pan $600 in a town of 2,500, and the way | 
figured it out I would have to play to the complete population of the 
town to come out or break even. 

After they gave me the flat deal, I said, “I cannot do it, I cannot 
come out on these prices,” and it went right down the line to the other 
theaters. It would have been basically an unsound deal and so I said, 
“IT cannot doit. Is there any other way I can buy the picture? 

[ was told, “No”; then I gave them a counteroffer, a flat price, and 
they would not acc ept that. Finally, [ was basing my counteroffer on 
the original percentage deal. 

Well, they came back and said to me—of course, during this period 
I do not know whether I am going to be able to run that picture or not, 
I do not know anything—and they told me they wanted a guaranty 
against the percentage and the guaranty they wanted was more mone) 
than I would have offered them on a flat basis. 

At the same time that I had originally negotiated, there was a theater 
in another town 11 miles away that had the picture for four and they 
agreed, or at least they did increase their prices, we will say from 25 
cents to 35 cents for kids. However, when they opened the picture they 
charged 50 cents for children and $1 for adults. 

Well, I ae why they were advertising one price and charging 
another. Well, I did not get a flat answer, but it was obvious. Anyone 
that knows this business knows that someone spoke to these people and 
said that they would have to raise their prices, or else. 

The pathetic thing is that we find ourselves in the position where 
we are told what to do, what we can do, like what week we will play 
the picture and how many days we are to play it, what we are to pay 
for it—and now we find ourselves in the position of being told what 
we are tocharge. I do not know what is left for us. 

Senator Gruttetre. May I ask a question? 

Senator Scuorrren. Yes. 

Senator Giuierre. You said you were called by RKO. Who called 
you representing RKO and what office? 

Mr. Snarer. The New York branch that services the northern part 
of Jersey, either the branch manager or assistant branch manager. 

Senator Gmuerre. Of RKO? 

Mr. Snarver. Yes. 

Senator Gruterre. In New York? 
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Mr. Snaver. Yes, sir. 

Senator GitteTTe. Later, when you discussed the proposition they 
made you, and that you thought you had accepted, with whom did you 
discuss that? 

Mr. Snaper. The branch manager. 

Senator Gruterre. The same man that called you? 

Mr. Snaper. Yes, sir. 

Senator Gitterre. And you thought you had a contract, a verbal 
contract, with him? 

Mr. Snaper. Yes, sir. 

Senator GittetTr. Had it been customary in these dealings with 
this agency to have verbal contracts? 

Mr. Snaper. Yes, sir. 

Senator Grtterre. They did not require a written contract ? 

Mr. Snaver. They require ultimately a written contract, but I have 
done business with every company, and most exhibitors have done—— 

Senator Ginette. When you say “ultimately,” when is ultimately ? 

aa Snaper. Well, when they get around to typing it up—and they 

e short-handed—it is typed according to a memorandum they had 
weit n. 

Senator Giitetre. Before you show the picture? 

Mr. Snarer. Oh, yes, ii was typed up, and I might sign it and I 
might not, but a deal i is a deal, and—— 

Senator Gituetre. Well, in this particular case this agent made a 
verbal proposal to you? 

Mr. Snaper. Yes, sir. 

Senator Gittetrr. And you said, “It is a deal.” 

Mr. Snaprer. Yes, sir. 

Senator GILLeTTe. a you considered that a contract? 

Mr. Snarer. Yes, si 

Senator GILLETTE. A verbal contract; and it was in accordance 
with your custom ¢ 

Mr. Snaper. Yes, sir. 

Senator Gituerre. When were you first advised that they had re- 
pudiated the contract 4 

Mr. Snaper. I would say about 3 days after. 

Senator Gitterre. Do you understand when you make a contract 
of that kind according to custom that it is subject to review or rejec- 
tion by the home office that it is not a firm contract ? 

Mr. Snaper. Well, Senator, I would say that about 95 percent of 
my deals are made in that fashion. When you accept that proposi- 
tion, it is a home office deal you are accepting. In other words, this 
was known to be a little out-of-the-line picture, as far as terms. 

Frankly, this is what was said to me. “This is the deal they 
wanted.” They said “they” and when they say that to you and they 
refer to ‘they” it is the home office that you are talking about and 
that is the deal I accepted. 

Senator Grtterre. My question is and I want the record to show, 
whether or not under the custom then it was understood that there 
was an implied provision that it had to be submitted to the head 
office before this was a firm contract ? 

Mr. Snarver. No; as I understand it, between the branch manager 
and myself. That was a deal. 
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Senator Gitterre. It was a deal? 

Mr. Snarer. Because | even went further, just to show you 
even arranged for some added short subjects. These were also | pI 
duced by Disney and was named Bear Country, to show. 

We even arr: anged ordinarily I follow another theater eTou 
21 days to get a different time, and I arranged with the other theate 
group, the other owner, a 1-day waiver so that I could come in wit! 

1 day of my regular clearance. 

Senator GiLLerre. Just one more question. 

Mr. Snaper. Yes, sir. 

Senator Gruterre. And you say you dealt with the branch man 

New York? 

Mr. Snarer. Yes, sir. 

Senator Gittetrre. And later he referred you to the home offi 
Where is the home office ¢ 

Mr. Snarer. That is about—well, it is on Ninth Avenue and t 
home office is on Sixth Avenue—3 blocks. 

Senator Guerre. And the home office is in New York? 

Mr. Snaper. Yes. 

Senator Gitterre. And there are a number of branch offices unde: 
that, do you know ? 

Mr. Snarer. No, that is the only New York branch, that is th 
branch, just as a branch in Washington or a branch in Chicago. 

Senator Grttetre. Well, RKO then has a home office in New York 
City and within three blocks it has a branch office in New York City’ 

Mr. Snaper. That is right. 

Senator Gitterre. That is all, Mr. Chairman. 

Senator ScHorrreLt. You may proceed. 

Mr. Snaper. Along the lines of these especially handled pictures, | 
think that perhaps the most destructive practice as far as the subs: 
quent-run theaters are concerned is a new development in which only 
certain theaters are permitted to run a picture. The picture is ther 
withdrawn and at some later date the remaining theaters are pe 
mitted to buy the picture, thus giving the first theater an exclusivity. 

Further than that, in some instances not only have they given it to 
the theater, the first theater, and then withdrawn it, but then gave 
back to the same theater again for running again at a later date prior 
to the regular run. 

Senator Scuorrret. Is that on bids submitted ? 

Mr. Snaper. No, sir. As an example, they played a picture at ad 
vanced prices in the first theater and it was then withdrawn. Ther 
when the regular release, as they call it—and this is something brand 
new—arrived, they set a new release date and they again gave it t 
the same theater, in other words giving the theater two runs prior 
to the subsequent run which again is something brand new; and 
naturally the effect upon the normal run and the grosses of the smaller 
theater was tremendous. 

Senator Scnorprpet. What was the company; what was the name 
of the picture involved ? 

Mr. Swaper. I believe the company was Loew’s and T believe t! 
— was Ivanhoe, either Ivanhoe or Quo Vadis, I am not sur 
which one it was. I do know it was not too long ago. 

Senator ScHorrre.. And in what town ? 
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Mr. Snarer. Well, this happened in a number of towns in New 
sey. 

4 nator SCHOEPVEL. I see. 

Vir. SNaverR. ‘The reason I know about it is that some of the Allied 
bers came to me and said, “The “Vv have rot the picture and they 
e played it twice. Now, what do we do about it?” 

| made representations to the Loew’s home office and said, “This is 

t right, this is a sueceeding run.” However, I did not win my point. 

Senator SMATHERS. May I ask a question / 

Senator Scruorpret. Yes. 

Senator SMATHERS. Was the house in which this picture r 

‘formerly owned by Loew’s ¢ 
os Snarer. I don’t believe so, at least the one I have in 


i 


mind— 
| do not know all the theaters this happened in or situations. but I 
ive one in mind particularly. 

Senator SMATHERS. Do you know of any reason why they would let 

run that pic ture in preferen ‘eto your or other theaters / 

Mr. Snaper. Why the Vy “adh give it a second showing? Yes. The 
reason given to me was, “After all, they advanced their prices the first 
time, they went along with us on the first time and they are entitled 
9 some consideration in view of the fact that they went along with 
s.” In other words, going along and advancing the prices in the box 

, that is the reason given to me. 
enator Smatuers. In other words, “You scratch my back and I 

ll scratch your back?” 

Mr. Snaper. I would say so. 

Senator Smaruers. Do you see anything wrong with that ? 

Mr. Snarer. Absolutely. 

Senator SMAT HE rs. What do you see wrong with it? 

Mr. Snarer. We M1, number one, if you are going to allow a theater, 

first-run theater, to drain a picture so that there is no money left in 
the community for a subsequent-run theater, you will destroy the 
smaller theaters. 

The second thing is this. You destroy the complete system of clear- 

ces which is absolutely critical to our business. There must be a 
egular flow of pictures to subsequent-run theaters. Extended-run 
id first-run theaters means only one thing—there are no pictures 
oming to the theaters that follow. 

Further than that, there is no opportunity, there is no opportunity 
whatsoever of the smaller theaters or smaller communities having a 
chance to use top products to the best of their advantage, the money 
sgone. There is so much money in a community and you are going 
to absorb that in the first run. 

Further, as I point out, the system of clearances—well, we just do 
not know when we are going to get a picture. 

If we find ourselves in a position of that sort, where every top piece 
of a andise that is made will have—well, perhaps 15 or 20 pic- 
tures are arbitrarily chosen by distr ibution and they say, “This one is 
to go for your theaters right now,” and we find ourselves in a position 
where we have no products, we have nothing but secondary pictures, 
or we are getting a picture 3 or 4 months after it is released, and we 
lose the value of national advertising, we lost the freshness of the 
picture, which is most important in our business, because the public 
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can associate a picture with a time and after a certain period it | 
comes an older picture—‘That played here months ago”—and it does 
not do us any good. 

Senator Grttetrre. May I ask another question in connection with 
the contract ? 

It has been called to my attention that the contract for Peter Pan, 
the picture to which you referred, had to be cleared finally with Wa); 
Disney before it became a contract. Were you advised of that? 

Mr. Snaver. Well, Senator, as a matter of fact when I went through 
this experience of mine, I sent a wire to each one of our units advisi 
them that the man in the office that they were doing their busines 
with, whether it is Washington, Chicago, Detroit or any bran 
RKO, not to consider it a confirmed contract between himself ar 
man he’s doing business with, as is the case, as I say, in 95 percent 
the time, that is the practice—that is, the home oflice approval on th 
whole deal, well, almost automatic, there might be some slight chang 
but very littl—— 

Senator Grtterre. Well then, you did understand in your own 1 
that it was not a complete contract but it was subject—it was not 
firm contract ¢ 

Mr. Snaper. No, sit 

Senator Griterre. But that it was subject to approval by Disn 
well as the home office ? 

Mr. Snarer. No, oh, no, I did not know. 

[ know the setup. I know that Disney has a representative, a1 
forth, but this was a contract that I was told, “these are the terms th 
want.” 

Senator Giiterre. That who wanted ? 

Mr. Snarer. RKO home office. 

Senator Gitterre. At no time were you advised that it was 
tract subject to review or rejection by Disney by the home office? 

Mr. Swaprer. Yes, sir, I did know this, I knew that Disney | 
representative but—no, as a matter of fact I was told this, “Thi 
the deal that the Disney office wants and which is through RKO.” 
They said, “This is the deal that they want.” 

Senator Giutterre. And when they said that to you, “This is th 
deal they want,” you understood that was the deal Disney wanted 
well as the home office ? 

Mr. Snarer. Yes, sir. 

Senator Scuorrret. Proceed, Mr. Snaper. 

Mr. Snarer. A recent statement by Mr. Sam Goldwyn, in which bh 
said that aeaee s would charge $1 for adults and 50 cents for chil 
ren for Hans Christian Andersen, or else the “y would not play the p 
ture, is en itic of an illness in the thinking of distribution. 

We find ourselves at a point where, if we keep. losing contro] in the 
operation of the theaters, I do not know what 1s left for us e xcept 
pay bills. Certainly if we cannot play the top films that are made 
and play them at equitable terms at the right time and pay an equ 
able film rental, I do not know what we can do. 

It is not a matter of sitting dow n and negotiating a deal. In many 
instances we are told, “This is it.’ 

We find ourselves in a position where we are unable to get pictures 
or make deals far enough in advance so that we can play a picture 
which is bought at the proper time on availability. 
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We buy pictures now, or many, many theaters do, most theaters do, 
a picture at a time. We have no bac klog, we have no way of holding 

certs \in amount of pictures that we can use and I certainly believe 

have got to have enough time to negotiate for a picture. If we 
have got to have a picture ready in 2 weeks and we start to negotiate, 
we are under such pressure that at times we make very, very bad deals 
purely in order to have something put on the screen. 

\nother thing that has happened is the false thinning of the market. 
As an example, you take in a town, you have three of these so-called 
specials. They are arbitrarily designated, “This is a special.” 

"They will play 3 first-run theaters all at once, perhaps 1 for 2 weeks, 
1 for 3 weeks and 1 for 5 weeks, different periods of time. 

em means only one thing, the theaters that follow have no films 

ing to them for a period of weeks and they have nothing left to 

) but buy the pictures at whatever terms. 

7 he forcing of advanced admission prices must be stopped, it has 
vot to be stopped. 

All pictures must be made available to theaters on regular runs. 
Discrimination should be examined and, above all, equities in the pur- 
chase of the product should be observed. 

My last statement is this. Although exhibitors have written to the 
Department of Justice, there has been no action taken by them to en- 
force the law set in the Paramount case. Unless a solution is found, 
in my humble opinion, I believe our suppliers will drive us out of 
business. 

Senator Grtterre. Do you think that is their intention ? 

Mr. Snaver. If it continues the way it is going, Senator, I eannot 
come to any conclusion but that it is their definite intention, and per- 
haps by plan. 

Senator Scnorrren. Does that conclude your statement ? 

Mr. Snarer. Yes, sir. 

Senator ScHorrpreL. Any further questions? 

(Noresponse. ) 

Senator ScHorpreL. Thank you very much, Mr. Snaper. 

(See appendix No. 11 for supplemental material submitted by Mr. 

ni See also ap pendix No. 59.) 


TESTIMONY OF ABRAM F. MYERS, GENERAL COUNSEL AND CHAIR- 
MAN OF THE BOARD, ALLIED STATES ASSOCIATION OF MOTION 
PICTURE EXHIBITORS, WASHINGTON, D. C.—Resumed 


Senator ScHorrren. At this time we will call Mr. Myers, who testi- 
ied yesterday for purposes of cross-examination. 

Senator Gillette, do you have any further cross-examination ? 

Senator Gitterre. I do not believe so, Mr. Chairman. 

Senator ScHoerret. Senator Smathers, any questions ? 

Senator Smaruers. Yes. 

Mr. Myers, do you feel that the operation of the distributors now— 
and this is just your opinion I am asking for, of course—is in viola- 
tion of any provisions of the consent decree in the case, United States 
v. Paramount ? 

Mr. Myers. Yes, sir. I think there are at least three violations in 
connection with the decree at this time in distributing pictures. 
Would you like for me to enumerate them ? 
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Senator SMaruers. Yes, I would like for you to be specific, 
what you consider to be violations. 

Mr. Myers. They are set forth in great detail in the corresponc 
1 left with the committee yesterday, correspondence with thi 
torney General. (See p. 344.) 

First is the insistence, positive insistence, that the exhibitors 
increase their admission prices to certain minima. 

The decree of the Paramount case enjoins the distributors, 
eight major distributors, from entering into any license where 
admission prices are fixed by agreement or understanding with th 
exhibitor by arbitration or by any other manner or by any mea 
You cannot arrive a uniform prices all over the United States 
out an agreement, tacit or otherwise, between exhibitor and disti 
tor—and as later witnesses, I think, will disclose, this is in 
accomplished by agreements or understandings. 

This is definitely a violation, although there has been a very 
liberate attempt to revise the contract in order to get away from 
The consent decree specifies that for theaters that are in substant 
competition the clearance must be reasonable. Now, as the preceding 
witness, Mr. Snaper, pointed out, established clearances and practic 
in competitive areas have been observed for a period of years. 

With respect to these new prerelease runs announced by film con 
panies in some cases or by provisions in the contract in the case of 
Paramount and Fox, it is provided that the so-called prerelease ru 
Is not a run—that is what it says, and that no clearance can | 
computed therefrom; in other words, that the time that elapses be- 
tween the prerelease run of the picture and the subsequent general 
release is not clearance and, therefore, of course, they would conte 
in cases of litigation or arbitration that the waiting time is not arb 
trable because it is not a clearance. 

Columbia even announces, as set forth in the material I left wit! 
you, it even says that the prerelease showing is not a run. Now, just 
by what metaphysics they arrived at that I do not know, but that 
is their decision. 

Then, the consent decrees say that as between theaters that are not 
in substantial competition, that there shall be no clearance; but by 
this method the clearance or what I conceive to be clearance, waiting 
time, is extended over all the theaters in the area regardless of the 
competitive situation between them, and that is a violation. 

I would add this, to boot, if I might, that the distributors soug 
and asked the Supreme Court to revise the district court decree so 
as to let them take into account the revenues of the distributor 
measuring clearance and the Supreme Court said that was too dan 
gerous a method to leave in their hands in view of their proneness 
to law violation, and their plea was denied. 

However, you will recognize, Senator, that when a picture is with 
drawn after prerelease and put out on general release at the dis 
cretion of the distributor and no one else, it is solely according to h 
own standards and it has little or nothing to do with the protectio 
of preceding-run theaters by virtue of clearance. So, we have three 
violations plus this. 

Senator SMaruers. No further questions. 

Senator Scuorrret. Mr. Myers, how many exhibitors are associ- 
ated with your organization, the Allied ? 
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\ir. Myers. I think there are perhaps 6,500 theaters. 1 would not 
exhibitors because some exhibitors own Y% or 3 or more theaters. 
fhe reason I am a little vague about saying that is this: The as- 
ition of which I am counsel is a federation of 21 remional associa- 
< and has no individual members. Some of the regionals are 
er chary of giving out their membership list; so they are not even 
lable to us. We have been combating certain abuses in the trade 
| when first organized we were regarded as a little bit radical or 
ething and some of our members suffered reprisals, so that the 
egionals have kept their membership lists shielded. 

Senator SCHOEPPEL. Do you include in that figure owners of thea 
ers affiliated with Allied ? 

Mr. Myers. Yes, sir, owners of theaters; owners of theaters does 

t always mean that they own the real estate. Sometimes they lease 

theater, but they own the business. 

Senator Scuorrprent. I understand. 

Mr. Myers. They are operators, definitely operators, exhibitors. 

Senator Scnorrret. Now, Mr. Myers, you had considerable to do 

the question of arbitration that has threaded its way through the 
proceedings in Los Angeles and here. You ( arried on a considerable 
rt of the negotiations. 

Mr. Myers. I was in the negotiations throughout. 

Senator Scuorrret. Have you advised the distributors of the posi- 
tion adopted by Allied on the matters of arbitration; did you bulletin 
your membe ship group ¢ 

Mr. Myers. Yes. We have a complete record of every action taken 
by our organization. These {indicating documents| are much too 

othy, I should think, for you 

Senator ScnorerreL. | think we have that in the record already. 
Now, with reference to arbitration. do you consider that if it is 
whole heartedly indulged in or cooper: ated in by the respective parties 

it that might he the answer to some of these proble mis ¢ 

Mr. Myers. Not the big problems that have been discussed so far 
n this session. Do you want that I should follow through on this? 

Senator Scnorpret. Surely, | wish you would follow through. I 

nterested in that phase of it. 

Myers. In the first place, I think it is a very doubtful pro- 
edure for private parties to arbitrate whether or not an injunction 
of a Federal court bas been violated or whether a law has been 
violated. 

It seems to me that when courts issue their orders as specific and 
direct as in the Paramount case, that it ought not to be left to the inde- 
pendent exhibitors who are the weakest elements in the business to 
enforce those orders or to enforce the law. 

The Senators may remember that a few years back there was ap- 
pointed an organization known as the Temporary National Economic 
Committee, the TNEC, and it made a very voluminous report, one 
volume of which dealt with the motion-picture industry and specif- 
cally with the consent decree entered in 1940, which provided an arbi- 
tration system. 

TNEC made the finding that the Attorney General had abrogated 
his funetions and placed that responsibility on the independent theater 


owners. So much for that point of view. Let us look at the practical 
side of it. 
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Our association responded to the distributors’ invitation to ente, 
into arbitration negotiations on the conditions set forth in my outline, 
which the committee has. The memorandum stipulated that ther, 
must be some method of arbitrating film rentals so that at least 
of the matters we are complaining about might be dealt with. TT 
was not merely something that I wrote into the memorandum. That 
was based on a resolution adopted at a convention of our association 
in New York City which stressed the need to arbitrate film rentals, 

In the negotiations it clearly became apparent—well, I should not 
say that, it was clearly stated to us that under no circumstances would 
the film companies enter into any arbitration that had to do wit 
their rental prices. 

Under the 1940 decree the only successful arbitrations that were 
held had to do with clearance. There were some very satisfacto1 
clearance arbitrations. The complaints now have to do with the wait 
ing time on the prerelease pictures, which are coming in great volun 
now and, as I pointed out a few moments ago, the film companies do 
not recognize the prerelease showings as runs and they stipulate t 
clearance cannot be based on such runs. 

Now, there are some other problems. There are these difficulties 
such as Mr. Snaper mentioned this morning, having to do with getting 
delivery of a picture which must be booked and played in a very 
short length of time. 

Most exhibitors, as he said, nowadays can buy only one picture at a 
time, they do not have a great backlog of pictures under contract a1 d 
the time necessary to arbitrate a dispute of that kind—well, the arb 
tration probably would not be of any avail because the time to play 
the picture would have to be postponed and for a very considerable 
length of time. 

At a conclusion of the negotiations I analyzed the results at con- 
siderable length and did not make any recommendation to my board. 
I thought that as businessmen they should decide whether there was 
anything of practical help or value in the proposed system that would 
outweigh some of the very obvious disadvantages; and the board 
unanimously rejected the arbitration plan and it was presented to the 
Chicago convention, which was a very large assembly, and they 5 0 
rejected it. 

Now, let me state one of the prime reasons why the plan was re- 
jected. In the negotiations we ran into a stalemate for quite a while 
in reference to two points; for one, because these prerelease pictures 
were mounting up, it had become a very serious thing and exhibitors’ 
representatives were looking for help and relief from that. 

The best we could do was in the nature of a compromise—and, mind 
you, no one had any authority to agree on this, this was just getting 
something on paper—that each film ¢ ompany should have the right to 
issue two pictures per year as prereleases. For the 8 major companies 
that would be 16 and the 2 minor companies participating would make 
it 20 throughout the year. 

Now, it “rarely happens that there are 20 outstanding pictures 
ps4 ory the year. 

, that would mean the exhibitors would agree in advance that 
pr ne all of the box-office hits could be issued as prerelease 
pictures, 
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Well now, we had very grave doubt as to the legality of that method 
* marketing: that violates, as I told Senator Smathers, three pro- 
visions of the decree and the law, and I told my board that I doubted 
whether we could agree to that. 

[ do not like my clients to get in on something that smacks of 
legality. 

Senator Scnorrre. Right there, suppose that your arbitration falls 
down and you have limitations, legal or otherwise which, you say, you 

innot surmount; then what do you suggest for this ¢ ommittee or what 
vould you expect this committee to do by way of remedial effort or 
action to clear up some of these inequities that were testified to and I 

suppose will be testified to further at great length during these 
hearings ¢ 

Do you suggest that we stress or recommend as the result of these 
hearings, additional legislation or more rigid enforcement ? 

Mr. Myers. I did add that to my statement yesterday, but, of course, 
I was galloping at the end. . 

Senator Scuorrre.t. Can you remember now what you said in your 
tatement ? 

Mr. Myers. Yes, sir: I believe so. 

No. 1, a committee of the Senate has great prestige and any find- 
ngs or recommendations that it makes based on an impartial inquiry 

wry tremendous weight. 

I suggested I would like to see a finding by this committee to the 
effect that motion-picture theaters render an important public service, 

hat they make a great contribution to the community’s business and 
social life and that it is in the public interest that as far as possible 
hey be preserved and not eliminated from the motion- pic ture business. 

"Eesoudy, and I did not go any further than this—I do not want to 

at loggerheads with the Jepartment of Justice—that the com- 

ittee recommend to the Attorney General that he have this whole 

matter reviewed by able subordinates who will come to it with an 
open mind. 

I do not know what persua led the Department to ignore these com 
plaints in the past, but I do know that, when the subordinate attorneys 
have taken a position on any question, they cannot very well reverse it, 
hey have it on the record ; but someone else can. 

rhen, [ suggested that, if this committee expressed to the production 
or distribution branches of the industry that they felt there should be 
an earnest effort made to standardize the third-dimension situation so 

hat the smaller theaters will have some chance to survive and perhaps 
they should ease up on some of the other practices complained about, 
that that would have a very beneficial effect, in and of itself. 

Senator ScHorpret. Do you think that, if the consent decree was, 
let us, say, enforced or rigidly enforced, or wholeheartedly enforced, 
and lived up to, that many of these diftic ulties would be out of the weet , 

Mr. Myers. Yes, sir. I firmly believe that. I would like to use thi 
ord “observed.” 

Senator ScHorrret. Observed: yes. 

Mr. Myers. If it is observed, I think that if a firm hand is put on 
the wheel to see that it will be observed, then I do not think, I hope it 
snot going to be necessary to go into, because that is like an operation, 
the patient is apt to die. 
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Senator GiuLerre. May I = a question ¢ 

Senator SCHOEPPEL. Yes, sl! 

Senator Gitutetrre. Mr. Sistas the chairman has touched on » 
peculiar problem that faces this committee in the work it is trying 
to do. 

Through the efforts of the chairman and counsel, Mr. Rare tir 
at this ear ly point there is evidence of conditions here that nee: 
rection and could ve ry we ‘ll be destructive to the industr \ if cont 

Now, the question this committee has to meet is. how we are going t 
have to meet this situation if it develops along the line that testinx 
up to now has shown. 

Is it indicated that it is going to be worked out by negotiation ly 
tween the interested parties, or is there going to be an appeal t 
courts under present court action or future court action under vio 
tion of the decrees that have been entered ; or is there legislative acti: 
indicated 4 


Now, that is preliminary to this question. I am having some | 
ficulty in my own mind, not having familiarized myself with t) 
much as I hope todo. You,asa lawyer, are familiar with it in 
responsibility as a lawyer both at the Department and your pr 
capacity. 

1 was looking at this brief résumé I have in my hand and I read 


Although for some years reference to the “decree” was to the consent dk 
dated November 20, 1940, in United States versus Paramount, later decrees 
entered in that case and the consent decree has had no effect for some years 

Later decrees were entered in United States v. Paramount as follows: 

RKO—consent judgment dated November 8, 1948; 

Paramount consent judgment, March 3, 1949; 

Warner-Loew’s and Twentieth Century-Fox—decree of district court, Februai 
8S, 1950, as to so-called major defendants; 

Columbia, Universal, and United Artists—decree of district court dated F\ 
ary 8, 1950, as to so-called minor defendants ; 

Subsequent to the February 8, 1950, decree entered against Warner, Twent 
Century-Fox and Loew’s consent judgments were entered as follows: 

Warner—January 4, 1951. 

Twentieth Century-Fox—June 7, 1951. 

Loew’s—February 6, 1952. 

Now, what I am trying to understand as a preliminary to | 
remedial action that will probably be indicated is, as a lawyer is it y 
opinion that those who were not parties to that suit are bound in a 
way except a persuasive way by the findings of the court 4 

Mr. Myrrrs. If you will permit me to apply that question to a spe 
state of facts, it will be very easy to answer, Senator. I think you ha‘ 
in mind approval of the RKO contract. 

Senator Gitterre. That is one of them I have in mind, yes. 

Mr. Myers. The RIKO contract form makes no mention of Mr. \\ 
Disney. RKO, of course, was in the suit- 

Senator Gitterre. And a are bound by the decree. 

Mr. Myers. Yes, sir. I think Mr. Shor will submit copies of it. 
The RKO contract says 

Senator Gitterre. Contract with whom ¢ 

Mr. Myers. With any exhibitor. The printed form says in etle 
“This contract is complete in itself. No verbal promises by one par 
to the other can be received.” That is the substance of the provisio! 
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there is not one word, line or sentence in there about Mr. 
It is a contract between RKO and the exhibitor. It is ap 
aon the face of it by RK ), it is approved by Mr. Boasbe rg 
general sales manager of RKO. 

where doce Mr. Disney get into that picture? I do not see 
the world he does unless he has crown so great that he can ente1 
me sort of contractual re ‘lationship with the distributor and 

by exempt his distributor from the law or the decrees. 

Senator GILLetre. Can you tell me this, from your study concerning 
subsequent amendments both to the decree—there was an o1 ivinal 
»and from time to time others were entered - at whose instigation 

} 


the changes made and who is bound by them and who are parties 


em % 


Myers. Senator, I do not believe that is quite what happened, 

| will permit me for a moment— 

consent decree of 1940 is a completely dead issue. What hap 

was this. 

‘ase Was tried thereafter and the district court in New York 

la litigated decree and that was appealed to the Supreme Court 

t the U nited States and it for the : most part was aflirmed, although 
tindings were set aside — 

ator GILLETTE. May i interrupt. Who were the parties to that 
vated decree, do you know / 

\ir. Myers. The 8 major distributors. and RKO was one of t] 
1]01 conipanies, 
when the case was remanded to the district court, there is a 
ree or a mandate which is a sort of a formal decree and RKO sort 
ived in and did not want to fieht any more and the decree was 

“Lagalnst it and called a consent decree. 

| protested to the Department of Justice against calling it that, a 
sent decree, because under the ¢ layton Act a consent decree en 

before evidence is received cannot be received as evidence in a 
ite damage action but nevertheless it was called a consent decree. 
iramount, I think, did likewise; but Loew’s, Twentieth Century, 
Warner and the minor defendants were still full of fight and so 

went back to the Supreme Court again and then an extraordi- 
vy thing happened. 

[he court by that time was so tired, I think, of the motion-picture 
ist that they affirmed the lower court's judgment without a 
hich, of course, knocked it right off the docket. 

n, there were more formal decrees. For example, the one dated 
ruary 96, L950, 1s strictly a litigated decree and it contains the 
netion we have been talking about against the major companies 

xcept Paramount and RKO who had gone the consent route. 
Now, that left with respect to the theater-owning companies—Wa 
. Fox. and Loew’s—the question of disposing of the theaters, the 
vorcement or divestiture of the theaters. 
lhose adjustments were worked out in conference with the De- 
tment of Justice and what we call technical divorcement was then 
rovided in a series of consent decrees. In many cases, in order to 
t all under the same cover, they repeated the injunction of Feb 
lary 8, 1950, so that while you have a whole jumble of decrees there, 


illy one does not amend the others. 


near- 
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Senator Gitterre. Well, Mr. Myers, I might make this con 
myself that your word is correct, “jumble.’ 

Perhaps I am unfair, Mr. Chairman, at this early stage of ¢] 
investigation and study, but it seems to me that some of these defend. 
ants were not the only ones that got tired with this type of litigati 
the Department of Justice was pretty much sick of it. 

ee our difficulty is determining whether this situation is a om 
tion of a court action or whether it is new monopolistic practi 
that are in violation of the Clayton Antitrust and other antitrus 
acts which have developed, or whether it is just a situation that 
inevitable in the industry because of progress. 

Mr. Myers. My final observation, sir, is that if those injunctions 
were obeyed in letter and spirit as they were intended, I think that 
would do a great deal of good; but that is not the situation here. 

(See appendix No. 10 for supplemental material submitted by M 
Myers. See also appendix No. 62a.) 

(See appendix No. 12.) 

Senator Scuorrret. Thank you, Mr. Myers. 

Now, I understand that a Mr. Stewart, who is here to testify, 
compelled to leave early. We want to accommodate as many of th 
witnesses as possible, so, if Mr. Stewart will come forward we wil] 
have his testimony at this time. 


TESTIMONY OF LYMAN FRANK STEWART, STEWART 
ENTERPRISES, DANVILLE, ILL. 


Mr. Stewart, I understand you were not here yesterday and you 
were not sworn, were you ¢ 

Mr. Stewart. No, sir. 

Senator Scnorrret. Do you solemnly swear that the testimony yo 
are about to give in this hearing will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. Stewart. I do. 

Senator ScHorrret. What is your full name, Mr. Stewart? 

Mr. Srewart. Lyman Frank Stewart. 

Senator ScHorrre,. And will you indicate your address and thi 
theaters owned by you or represented by you ? 

Mr. Srewarr. I live in Danville, Ill., and I own 8 theaters, 1 i: 
town, the Rivoli Theater, in Danville; a drive-in at Urbana, and 
drive-in near Clinton, Ill. 

Senator Scnorrre.. How long have you been in the exhibitor field 
of motion pictures ¢ 

Mr. Stewart. About 7 years. 

Senator Scuorrren. What producing companies have you done 
business with ¢ 

Mr. Stewart. Oh, with all of them; all of them. 

Senator Scuorpret. You may proceed in your own words, Mr 
Stewart. 

Mr. Stewart. In the first place, I know of the work of Allied, a 
I think that they do a fine job; and likewise the Theater Owners of 

America, but I do not happen to belong to either one. I suppos 
that indicates I am as independent as anyone can be in the motion- 
picture business. 
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Senator Scnorpren. Well, some of us in the legislative branch are 
yoinning to incur that view, too. [Laughter. | 

Mr. Stewart. Well, now, Senator, let me say that if you would 
happen to look in at my theaters, you would see that the y are as small 
as a small business can be, so possibly I am in the right department. 

a thing that perturbs me from time to time in my dealings with 

film companies is, principally the need for either being an attorney 
or having an attorney on hand constantly to deal with the film com 
panies on various types of problems. 

At the moment I feel that I have had considerable experience in 
terms of bidding as we have been bidding for first-run product in 
Danville, for second- run product in Urbana, and for both second-run 
and first-run product in Clinton, Tl. 

Senator GutLetre. May I interrupt ? 

Mr. Stewart. Yes, sir. 

Senator GILLETTE. Are you speaking of bidding against competi- 
tion ¢ 

Mr. Stewart. Yes. 

Senator Gittetre. Are those competitive bids or are they just discus- 
sions with the distributors ? 

Mr. Srewart. Oh, no; those are competitive bids as were outlined 
in the decree, that were started since the decree. We have for various 
reasons started bidding and we stopped bidding from time to time in 
some of those theaters depending on conditions that existed. 

My objections to bidding are purely personal, and, as I said, repre 
sent no association viewpoint. But, I object to bidding on 2 or 3 
grounds, 

Number one, bidding is an extremely time-consuming process for 
me. I should preface “this by saying I worked for a theater circuit 
until about 214 years ago, at which time I managed to get into busi 
ess for myself. 

Just that period of time used in this business of bidding is extremely 
ime consuming to a small theater in that for every picture that gets 
n the screen there has to be at least 2 or 3 sets of cor respondence back 
ind forth with the distributors. 

First of all, you write the letter inviting the party involved to offer 
. bid, to which the bid letter must be sent back in by a certain time; 

then, he sends back a notice as to whether or not the bid has been 
accepted or rejected. 

Senator Grttetre. May I interrupt you for a question ? 

Mr. Stewart. Yes, sir. 

Senator GILLetre. Do you know whom you are bidding against ? 

Mr. Stewart. Oh, yes, in all instances. 

Now, [ have a couple of those bid letters with me if you are interested 
in seeing what form they take. 

Senator ScHorrrer. 1 should be interested. We will have them 
ncluded in the record; you submit them after you are through refer 
ring to them. 

(Letters referred to are as follows:) 

CoLUMRBIA PICTURES CorP 
Chicago 5, Ilul., April 6, 1953 
Mr. Frank Srewart, 
Rivoli Theater, Danville, I11. 
: Str: We hereby offer you an opportunity to bid competitively for a 
» to exhibit on first run at your Rivoli Theater, Danville, Ill., Columbia’ 
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third-dimension proiduction “Fort Ti,” in color, available for booking M 

The following conditions apply and must be conformed with to entitl 
bid to consideration : 

1. All bids must be in writing and received by us on or before 5 p. m. Mound 
April 138. 

2. The details of the terms offered must be identified specifically as 
specified flat rental, or (b) a guarantee against a stated percentage of the g 
receipts, or (c) a percentage of the gross receipts. 

3. The period of exhibition shall be given indicating the number of days 
the particular days of the week when the picture will be exhibited. 

+. The amount which you will contribute toward advertising canipaign 

5. By submitting a bid which shall be accepted by us, you will be deemed 
have agreed to install the proper projection and screen equipment necessi! 
the exhibition of this third-dimension production. 

6. In submitting your bid, please advise us to the best of your ability the 
ber of glasses which you will require for each week of the minimum per 
exhibition offered hereunder. 

Fort Ti is presently in production and therefore not available for scree 
However, since we will have only a limited number of prints available, we 
inviting bids at this time in the important key-run situations so that playdat 
may be arranged at once and, if you are the successful bidder, the picture bri 
to your theater at the earliest date possible while the public interest i: 
dimension remains at its height. 

You are advised that audiences viewing said picture will require special third 
dimension viewers and which the suecessful bidder shall secure at his own cost 
and expense. The cost of such third-dimension glasses actually used during t 
engagement, not exceeding 10 cents per pair, can be deducted from the gross | 
office receipts before computing distributor’s film rental. We have availa! 
supply of glasses sufficient to cover all playdates contirmed by us. Should 
be the successful bidder, you may order your supply of glasses directly fron 
Your order for glasses to us must be accompanied by your check in payment 
same at 10 cents per pair. We will confirm your playdate immediately. 

If you do not wish to bid, please inform us accordingly. 

We reserve the right not to accept any bid which we do not deem Satisfactory 
for any reason whatsoever. Written notice of acceptance at our home oflic 
the bid submitted shall make this a binding license agreement between us s 
ject to all of the terms, conditions, and provisions of our regular form of lic¢ 
agreement. In the event of such acceptance you agree to execute, at our reques 
such regular form of license agreement. 

Sincerely, 


Ben J. Lourie, Branch Manage 
P. S.—I have seen approximately 2,000 feet of rushes and from what | s 
am sure Fort ‘Ti will be an outstanding attraction. 


UNIVERSAL FitM EXCHANGES, INC. 
Chicago 5, Ill., April 9, 195 
Re Rivoli Theater, Danville, III. 
Mr. FRANK STEWART, 
130 E. Main Street, 
Danville, Ill. 


DeaR Mr. Stewart: The motion pictures, Law and Order, starring Ron 
Reagan, Dorothy Malone, and Preston Foster, running SO minutes in Technico 
available May 1953, are now available for screening at our branch office 
Chicago, Ill. As these productions are now available for licensing for first-rm 
exhibition in Danville, Ill., we hereby afford you an opportunity to submit 
competitive bid for the exhibition of these pictures in your theater. 

In submitting your bid, please state the terms which you wish to offer, t! 
theater in which you propose to exhibit the pictures, the playdates upon whi 
you will show them, the length of run you propose, and the clearance 5 
request. 

We are accepting sealed bids, and we are enclosing a self-addressed env: 
for your reply. Your bid, in writing, must be received in this office not | 
than noon, April 16, 1953. 
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If you do not plan to bid on these productions, we would appreciate your 
informing us to that effect as soon as possible. 

We reserve the right to reject all bids if none of them are satisfactory to us. 

Very truly yours, 
L. R. BERMAN, Branch Manager. 

Mr. Stewart. Then, if the picture is awarded, there is another 
letter going back stating the playdates that we have in mind and 
another letter comes back enclosing a contract for signing on that 
particular picture and another letter goes back dating the picture, 
and another letter confirming the picture. 

You see, if you are dealing with a group of several pictures at a 
time, or something like that, that would be a relatively simple matter ; 
but assuming you have 3 theaters, all 3 of which are not very large 
in terms of gross and population and in these theaters we use 5 pictures 
in 1 town and 6 pictures in another town and 5 pictures in the other 
town for a week, which is 16 pictures for a week, you see, that would 
be 16 sets of correspondence and that would be multiplied by the indi- 
vidual transactions back and forth and each one of them must be 
taken care of and you will find that it takes one person all of his full 
time just to keep track of paperwork. 

Senator Grtterre. Mr. Stewart, in that interchange of correspond- 
ence you have just covered, do you ever get letters informing you that 
a competitor had made a bid that is better than yours and suggesting 
that you improve your bid; was that ever used as a club? 

Mr. Srewarr. Not exactly, Senator. One of three things can 

happen when you offer your bid. 

First of all, you get the picture, in which case you would be noti- 
fied. Secondly, you might be notified that some other exhibitor got 
the picture, in which case that particular file is closed. 

The third thing, and one that would come closest to what you are 
describing is that the distributor will advise you that no bids are 
satisfactory and oes will either offer the suggestion they will accept 
new bids and if we care to improve our bids, they will be glad to 
accept them up to a : enceaie date, or they will advise aon all bids 
are elastel and that each of the persons originally solicited for a 
bid will be given an opportunity to negotiate privately. 

Twentieth C entury- Poa for one, generally offers the chance to each 
party to offer a new bid in the event that none of the other bids are 
acceptable. Some of the other companies, for instance RKO, do not 
do that; and they have a little peculiar picture, insofar as that is 
concerned, in that they simply advise by telegram the bid had been 
rejected, and that happened in my case in both Peter Pan and Hans 
Christian Andersen, in which they said we would be given further 
opportunity to negotiate. 

Now, despite the telegram to that effect, we were not again solicited 
nor was the picture discussed and we were rather surprised or I was 
in my owr mind, to notice in the daily newspaper that the picture 
was playing at some other theater in town. I thought that prob: ibly 
there was some procedural slipup—at any rate we were not given the 
opportunity to discuss and were were told by wire we would be. 

At any rate this time-consuming factor is one that concerns the 
smaller theater owner in this bidding proposition. 
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Senator Scuorrpet. I do not like to break in, but I would like ¢, 
ask you at this point; you outlined three things that might happe 
in here. 

Mr. Stewart. Yes, sir. 

Senator Scuorrren. And you have elaborated upon the third on 
Now, assuming you had the first, that the bid had been accepted, 
assume that. 

Mr. Srewarr. Yes. 

Senator ScnorrreL. Now, have you had any difficulty once you 
thought a bid had been accepted and you had gone ahead and ad\ 

tised and got all set, and then found you did not have the pictur 
or were asked to negotiate again or take it up with the New York 
office or some place else—has that happened to you? We have had 
some testimony to that effect. What has been your experience / 

Mr. Srewarr. No, not with me. Once a picture is awarded on a 
bid—negotiation is a separate thing—but once the bid is awarde: 1,1 
have never heard of anyone in my experience having any difficu 
Once it is awarded on bid, it becomes almost a sacred matter as fi 
as the film company is concerned, it must be played in accordance 
with the terms of the bid, there is never a quibble. 

Senator Scnorpren. That is your situation. We have had some 
testimony concerning changes in conditions even under those circum 
stances of a bid having been accepted. 

Mr. Srewart. No, sir, I have never heard of that in the Chicago 
territory, which is really a hotbed of activity in terms of bidding, be- 
cause of the Jackson Park decree which had to do with clearance. 

Senator ScrrorrrEet. By the way, I believe it was brought out at the 
Los Angeles hearings, that the Chicago area was very ‘satisfactor ily 
operated. I think that is our record. 

Mr. Stewart. Well, I would not be quite in the position to testify 
tothat. I live about 135 miles from Chicago, down almost on the edge 
of the Chicago area, and if I go 10 miles in another direction it is In 
dianapolis ter ritory and if I go about 25 miles in another direction it is 
St. Louis territory; and we feel we are city slickers in Chicago: and 
I do not understand some of the portions of the Jackson Park decree 

I do know from experience that we do not. have the experience 
the Chicago territory of seeing a picture running for 5 or 6 or 7 weeks 
such as Mr. Snaper mentioned. 

We do not have that because before any company in the Chicag 
territory can run a picture longer than 2 weeks, with a couple of ex 
ceptions, by circuit court’s dect rees, especially the Jackson Park de- 
cree, they have to go to court for the right to run further and the 
court seems to be doubtful as to some of “these super-duper picture 
and so the problem is a relatively minor thing in our territory. 

Senator Scnorpren. You may proceed, 

Mr. Stewart. The second objection I have to the present system 
of bidding is the fact that there are film companies who institute bid- 
ding w ithout the request of or without the desire of the theaters 1- 
volved to do bidding; in other words, it is simply a sales device to 
jack up a price of the product. 

One company that has done that particular thing in my case was 
the distributor, Universal International. Universal had purchased 
their pictures on a second-run basis for my theater. 
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Now, Danville for quite a number of years is out of the territory 
where they place all their products on bids with Great States cir- 
cyit. which is now a se parate portion of United-Paramount which at 

ae time was a portion of Paramount Empire, and I am advised 
by the people in Great States that they never requested bidding and 
they never submitted a bid for second-run even though they had been 
requested to send in bids for second-run. 

Senator GrtiterTe. What is Great States ? 

Mr. Stewart. It is a circuit which is affiliated with Paramount. 

Senator Gitietrrr. A subsidiary ¢ 

Mr. Srewart. Yes, sir, which up until the time of the decree was a 
portion of the whole Paramount distributing theater organization and 
now is just a part of the theater organization within the Paramount 

mps ny. 

“The ‘y started this bidding process for the purpose of jacking up 
the film later. I believe they repudiated the intent of bidding in so 
doing, but it has been used in that regard and I think unfairly. 

One other thing that I object to most strenuously in terms of this 
business of bide ling is the fact that in our territory at any rate there is 
only one company that I believe operates their bidding on an honest 
and aboveboard basis and that happens to be United Artists. 

In the event that several theaters bid on a picture for first-run 
showing or second-run showing, when I get this letter back which 
tells me I either won or lost the picture or they are going to rebid or 
negotiate or something—I don’t know, I always, of course, suspect eg 
there may be collusion in regard to the theaters—in other words, 
might get the picture but I have no way of ever knowing exc pt w ‘th 
United Artists whether or not my bid really in fact might not have 
been the largest or the best bid for the picture involved because at the 
present time only United Artists makes available those bids in case 
or in the event there is a question of whether or not they awarded 
pictures to the proper person. 

Senator Scnorrret. Might I ask you at that pomt. We have testi- 
mony from the hearings 1n Los Angeles, and [ think the testimony 
shows that some of the companies there reveal the bids if a request was 
made by 2 of the bidders to reveal the bids they reveal them to those 2. 
In other words, if the successful bidder got it and then 1 of the other 
bidders who had bid against him, if there were 2 specific requests, then 
they would reveal those bids to those persons. 

Mr. Srewarr. Yes, sir, but, you see, the fallacy of the thinking 
there is this. Suppose you and I were the only two possible bidders 
inthe town. Now, if you won the pictures rather consistently in spite 
of the fact that I knew my relative power to bid was just as good as 
yours, if you consistently won the pictures I would feel there was 
collusion of some sort between you and the film company. 

The film company, when I complain, could say, “Well, Mr. Stewart, 
if you and the winner both agree, of course I will open up our records.” 
As I say, I feel that there is ; collusion between the winning company, 
your company, and the film company, and if you happen to be the win- 
ning bidder and there was a form of collusion, naturally you would not 
agree to open the bids because the winner and loser must agree before 
they are opened. 
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That is not true of United Artists. For 7 days those are avai 
for inspection by the parties who made the bids, but ting is the 
con Ips ny. 

Now, in my own experience, in one case Columbia Pictures ran 
couple of tec hnicolor western actions that I wanted. I made subst 
tial bids and I lost the pictures, and then I found the pictures p om 
in the winning theater for only 2 days and they double-featured them 

Now, I could not see how that would possibly work, when I offere, 
a percentage and 4 days on each of the pictures, and if I offered that 
how could the winning bidder double-feature those pictures on a 2-day 
play, where I would have given 8 days’ total. 

Senator Scuorerre.. Could you give for the record specific data on 
that experience, to the names of the theater and the dates, and the 
companies and the managers concerned whom you dealt with, and \ 
will place that in the record. 

Mr. Stewart. I will furnish that. 

(See appendix No. 12.) 

Senator Scnorrre.. I would like to have the record show that Sen- 
ator Homer Ferguson, a member of the committee, is in attendance, 

Senator Frrcuson. I would like to ask one question there. By 
reason ot difference in the size of the 2 theaters, could he make in 2 days 
as much as you could make in 4 days? 

Mr. Srewarr. Actually I have about 650 seats and he has about 
800 seats. He operates from 5 o’clock in the afternoon until closing 
time in the evening, whereas I operate from 1 o’clock in the afternoon 
until closing time in the evening, which means that in the same period 
of time there is the possibility that I can seat more people during 
that period of time that I am open in spite of the slightly lesser 
number of seats; so that I think the answer would be that I could 
actually have the potential of seating and handling more people 
than he. 

Senator Fercuson. Mr. Chairman, has the committee taken a case 
like this and asked to see the records so that we could see whether 
or not there was, as the gentleman in the witness seat seems to feel, 
some evidence of collusion in cases like this? 

Senator Scuorrren. We have not at this date, Senator, but the 
committee intends very definitely to go into that phase of it. We 
desire and we expect, before concluding these Washington hearings, 
to discuss that phase of the matter. 

Mr. Srewarrt. I will be glad to send that specific information to 
you along with my copies of the offers to bid, and so forth, and you 
can follow through on them. (See appendix No. 12.) 

Senator Scnorrren. That is very fine and I wish you would indicate 
the pictures. 

Mr. Stewart. Yes, sir. 

Senator Scnorerre.. And the theaters. 

Mr. Stewart. Yes, sir. 

Senator Scnorrren. And the times and the names of the people you 
dealt with. 

Mr. Stewart. Yes, sir. 

Senator Gitterre. Mr. Stewart, I will ask you this question at that 
point. At our hearings out in Los Angeles there was very clear 
evidence that the competitive area or the area in which competiti ve 
bids were received was arbitrarily fixed by the distributing companies. 


4 
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What is your situation’ Are you in competition in your bidding 
on this picture that you just referred to with this one man or are you 
in competition with other theaters in the area that would draw your 
patronage ¢ 
' Mr. Stewart. I was in competition with—this was in the city of 
Danville. This is a town of about 40,000 people. The man that won 
the picture has the theater on the north edge of the business district 
and mine happens to be on the east edge of the business district and 
they are a total of not more than eight blocks apart. 

Senator Grterre. Are there other theaters in between? 

Mr. Srewart. There are. 

Senator Gitterre. Are you in competition with them? 

Mr. Srewarr. Yes, sir; we are in competition one with the other 
for business. 

Senator Gitterre. And in that particular theater of yours in the 
Danville area you were competitive only with those four ? 

Mr. Stewart. Yes, sir. 

Senator Gitterre. And you are not competitive with small towns 
around ? 

Mr. Srewart. No; the attitude in that particular instance is in 
variance with the attitude in California, as I understand it and not 
having looked into it very carefully I could be in error. 

But at any rate, in our situation we are only competitive within city 
limits and outside limits we are not considered competitive. For 
instance, if I play second-run pictures behind, and my clearance at 
the present time is 30 days behind the theaters in the city limits, 
there is a town about 3 miles away, a separately incorported unit that 
has 10-minute bus service. It has no business district as such. Its 
retail sales percentage would be extremely low. 

They do have a theater in that town, however, and it enjoys 14-days’ 
clearance. It does not gross as much and it advertises in the paper 
beside my theater, and as I say they enjoy 14-day clearance, whereas 
I enjoy 30-day clearance. I think it is wrong, but that is the condition. 

Senator Gittetre. We have a great deal of evidence on the question 
of bidding, that there were areas arbitrarily fixed by the distributing 
companies. 

Mr. Stewart. Well, they have arbitrarily decided that this theater 
3 miles away is not in competition but mine is in competition. 

Now, there is one other thing about bidding that is very alarming to 
me as a small exhibitor. 

I have here a letter which I would be glad to leave with you in 
which I am offered an opportunity to bid for a picture, first-run in 
Danville, Ill., ealled Fort Ti—in color—available for booking May 29. 

On April 6 I received the letter and the terms and so forth are all 
included here; for instance, they want to know how many glasses I will 
want and so forth, since this is a 83—D picture. Then on page 2 it says: 

Fort Ti is presently in production and, therefore, not available for screening. 
However, since we will have only a limited number of prints available, we are 
inviting bids at this time in the important key-run situations so that play dates 
may be arranged at once, and, if you are the successful bidder, the picture 


brought to your theater at the earliest date possible while the public interest 
in third dimension remains at its height. 


Of course, people will need special glasses to see this picture, and 
so forth. I mention this only in this regard. How in the world can 
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I bid for a picture that is not even done? I would have to of! 
firm bid guaranteeing certain play dates and so on. 

Well now, I have not had the opportunity to see the pictur 
do not know what it is. I am guessing from the title that it is s 
kind of a western. It has not been reviewed. No one has see) 
It is not even produced yet. And yet I must offer a firm bid on s: 
thing that may not be completed. They may have a strike or so 
thing. How can I offer a bid on picture in production 

That is an extreme case, of course, but I am constantly ask 
make bids on pictures not reviewed in the trade magazines. 

I am usually advised that a print is available for screening 
I want to point out in that regard—well, I have brought with 
couple of letters and just pulling one out at random, L will use 
an_ example. 

Universal International asked for bid, first-run, for a picture called 
Law and Order starring Ronald Regan, Dorothy Malone, and Pres- 
ton Foster, running 80 minutes in technicolor. 

That is all I know about the picture. They tell me it is now ava 
able for screening at the branch office in Chicago. 

The letter was sent to me on April 9. I probably got it about the 
1ith or 12th and on the 16th sealed bids had to be received in their 
office in writing. You can therefore see I have a maximum of 4 da 
to find out what the picture is all about and submit the bid in writing. 

Now, if this was a Peter Pan or some very large important picture 
it might be worth the time and effort to go to Chicago and just screen 
the picture off just for my own personal viewing so that I will know 
if it is a big or a little picture or a stinker. All I know about it is 
that it has not been reviewed. I have no idea whether Law and Order 
is something about a divorce court or if it is a western. I assume 
that it is a western because Universal makes a lot of them. 

But, how can I bid on a picture when there is no trade review? 
The trade magazines review them as quickly as possible and they do 
an excellent job and they give you an idea of what is going on, but 
if they want bids closed before the trade magazines have even had 
a chance to review it, I am at such a disadvantage I cannot even bid. 

The larger circuits are in a little better position in that most of 
the important circuits have a 

Senator Scrorrret. Permit me to interrupt at this juncture in 
your testimony. Would that not be strictly a trade practice? Might 
we not be concerned about that if, as a result, it would not allow legiti- 
mate bids to be entered without a proper appraisal? Therefore, may 
they not and could they not direct the showing of that picture to cer- 
tain selected places that they might want; is that not possible? 

Mr. Srewarr. Yes, sir; that is what I am getting at. A larger 
circuit that has maybe 40 theaters such as my competitors in Dan- 
ville, Great States, they screen every picture made as soon as they 
get to Chicago, they have people doing nothing else but looking at pic- 
tures and appraising them. I even attended 1 or 2 of their screen- 
ings just to see how they did it, and they grade the pictures and 
then when the bid comes in, the offer to bid, they can make an intelli- 
gent bid for every bid because they know what they are doing—and 
I do not. I do not know what I am doing. When I am in Dan- 
ville I cannot go to Chicago 6 or 7 or 8 times a week, it is physically 
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impossible to be there for all of the possible film screenings which may 
be at 2 o’clock, or another may be at 9 o’clock in the evening, and an- 
ther in the morning, because I have to run the theater in addition. 
They are in a far better position in terms of bidding if these pictures 
are put up for bids before the trade pee have reviewed them. 

Now, I do know and I have seen from time to time a publication 
of Allied in which they review the picture for members, but even 
if I belonged to Allied, in that particular respect it would not be of 
inv value because of the matter of time involved in getting screen- 
ngs and getting information to members and so forth and my bid 
would have to be closed 2 weeks before Allied found out what it was 
all about. 

They are too fast. It is a trade practice that very possibly can 
be alleviated sometime in the future; but as far as my experience 
is involved it has been one of my most difficult obstacles. 

Now, sir, that takes care of my ideas about bidding. I have a 
ouple of general things which, as long as this committee is inter- 
ested in small business, it might want to hear and which I might not 
have the opportunity to tell again so, even at the risk of hitting a 
point or two slightly off the track, if you don’t mind I would like to 
get in a couple of other points. 

Senator Scuorrre.. Go right ahead; and we would like to have 
incorporated in the record these letters you have referred to. 

Mr. Stewart. Yes, sir; I will be very happy to give them to you. 
[ have so many filing cases full of them; and, of course, you can 
have those, I have them on hand, I can give each company. 

Now, my idea about trying to be a small-theater man—it is a little 
bit discouraging at the moment. 

First of all, and most prominent in my own mind, is the matter 
of the admission tax. That 20-percent bite is a little rough, with 
television the way it is. 

Secondly, I have to have a full-time person just to fill out forms— 
and that drives me crazy, just to fill out forms for various govern- 
mental branches. I do not suppose that is unique to the theater 
business but it is particularly discouraging to a small-business man 
to find that he has to put on a free-loader on his payroll just to fill 
out forms. 

Senator ScnorrrreL. We have had some testimony with regard to 
that. Now, it just happens that you are speaking to a very sympa- 
thetic Member of the United States Senate who thinks it should be 
done as quickly as possible. 

Mr. Stewart. Senator, that is the most encouraging thing I have 
heard in Washington. 

Senator Scnorpren. Now, do not get me wrong, I may be very 
much in the minority. 

Mr. Stewart. Let us hope you are in the majority. 

Senator Scnorpret. All right. You may proceed. 

Mr. Stewart. Now, it has been further my experience, Senator, 
that the large film companies, and I am speaking of the larger and 
more honorable film companies such as Goldwyn-Mayer, are by far 
the least offensive in their trade practices. That may not be popular 
with what the other people have to say, but it is my experience that 
they are far less offensive in their activities. 
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I will tell you an experience which I think will outshine anyt! 
that Mr. Snaper had to talk about. 

RKO in the early part of 1951 bought a bunch of pictures for smal] 
towns which they could eat up, fine pictures, like the Bowery Boys 
and so on—m: Lybe you would not like them, but they were pic tures like 
the Bowery Boys and a bunch of other little pictures which are simp 
pictures ; but among them was one that had a title that rather fan 
cinated me, Flat Top, that I thought maybe I could make a buck or 
two with. 

Now, I will use dollars and cents amounts so that you will not be 
using terms of percentages and so forth. 

I was buying up pictures, second-run, for a drive-in theater over 
in Urbana and I was playing these pictures—they were not imported 
pictures and they were to be second-runs—and in this specific in- 
stance I agreed to pay, if my memory serves me correctly, the magnifi- 
cent sum of $60 for the use of that picture for 2 days as a second 
feature. 

Well, the picture did not get released during the summer of 1952 
and so along in August of 1952 the salesman called on me and said, 
“Frank, we are no Santa Claus but we have got a picture that is going 
to make you a lot of money and we want more money for the use of 
this picture.” 

We talked a little while and finally negotiated a new contract for 
that picture in which I was to play first-run and in which I was to 
pay $200 guaranty and 30 percent and play it on Sunday-Monday. 
Now, that sounds like a lot of money and some of my friends said. 
“You must be crazy to negotiate that.” 

So, finally I signed it and that contract likewise was approved. 

Well, then, the picture did not get released until—well, sometime 
along about the first of the year at which time, when it was availabli 
to be run, I got a letter from Monogram stating the picture was avail- 
able for showing and to please submit a play date immediately. 

Well, obviously in January my drive-in is closed up. There would 
be snowdrifts there. So I wrote a letter back immediately and said 
that the date I would expect would be March or April and I did not 
get any answer to that letter, but I did see the picture played first-run 
downtown in some other theater; to be exact, it was the Co-Ed 
Theater. 

Well, I thought that was a little bit wrong if I had the picture 
under contract and I thought that if I had a deal and had a firm 
contract I should get to play the picture and so I complained to their 
office in Chicago and the man said, “Well, after all, you are closed and 
it is one of those things. We have to protect ourselves and so we 
just played it at another theater.” 

I said, “What about my signed contract to play that picture?” 

The man said, “Sue us if you want to.” 

Senator Scuorrret. What was his name? 

Mr. Stewart. Mr. Bernstein. 

Senator Scnorrren. In Chicago? ' 

Mr. Srewart. Yes; he is branch manager of Allied Artists 1 
Chicago. 

Well, I thought, “It’s no use, I might just as well go ahead and 
forget it.” 
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Now, I had assumed that as to the other pictures they would also 
be canceled but they said, “No, we expect you to play the rest of the 
pictures.” . at : : 

And so I take it off and—it is a rather strange thing, there is another 
drive-in theater in competition with me and early in spring I hap- 
pened to look in the newspaper and find out that he is playing Flat 
Top second-run—so both of those contracts are no good. 

So, I goin and complain again and—*Sue us.” 

Senator Scuorrret. Mr. Stewart, we will take a recess for a few 
minutes. 

(Whereupon, a recess was taken.) 

Senator Scnorrrent. The committee will come to order. You may 
proceed, Mr. Stewart. 

Mr. Srewarr. Senator, I was telling you about “Sue me.” 

Well, I cannot afford to hire a lawyer to sue him for a contract that 
would not go over $500 on the picture or—anyway, I could not. 

But, a situation of that kind would never arise with Metro-Goldwyn- 
Mayer and probably would not arise with Warner or with Fox. That 
is based on my experience that once you have a contract. with them 
they are extremely honorable about living up to it. 

Monogram of Allied Artists, as I understand, were never part of 
the decree and—well, I just think that they operate with less candor 
toward their contracts and their ob ligations than do some of the more 
stable or some of the other film companies. 

Another experience that I had was with Republic who, I understand, 
are not a party to the decree. 

Well, I tried to buy there for 3 years for the theater in Urbana and 
they would not sell; they said, “The other drive-in theaters are our 
customers and we lke to stay with friends and so we don’t sell.” 

Of course, I suppose you could force them by some sort of legal 
maneuvering—and that brings up the point that I really came here to 
talk about. 

It seems to me that a larger theater circuit, whether it be an inde- 
pendent circuit or one of the large former affiliated circuits, has a 
battery of lawyers to do nothing ‘but protect their interests up and 
down the line. A little theater operator like myself has got to take it. 
He does not have to like it, but he does have to take it when a thing 
like this Monogram thing comes along, or any other picture, when 
you know in your own mind that the law is on your side. Unfortu- 
nately, the law is very expensive when you want to get your position 
clarified. 

[ cannot afford a lawyer to fight about the things that I know are my 
rights. And a lot of times I guess I do not even know what my rights 
are in some particular instances, 

However, since I am in such a competitive business, I have found out 
as much-as I could about protecting myself. I have only had one 
experience in terms of reaching absolute desperation where I did hire 
an pera to try to protect me. 

I had a drive-in theater in the little town of Clinton, Ill., which is 
a town of about 7,000 people. 

Now, there was a man who owned a theater downtown that also 
operated full-time, and I guess the boys in the business would call it 
his insurance policy, just in case anybody wanted to operate a the- 
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ater—well, I built a drive-in theater outside of his town after gi, 
adequate warning of my intention and saying that if he was not coing 
to build a drive-in, that I was going to build one because I though; 
that the town could use one—I may have been wrong, but at any rat 
I built the theater and opened it in Septe amber 1950, “and I have oper. 
ated it down to now except during the winter seasons. 

Now, it has been a very well- established pattern in our part of 
Chicago territory that a drive-in theater is entitled to play the fil 
14 days after the downtown run. That is just the pattern that every 
drive-in in the territory has followed, whether they be inde pende 
or whether they be owned by the same p veople who owned the in-ti 
theaters. But in Clinton, most specifically it was Paramount—w: 
here is a matter of collusion, but what am I going to do about it? 

A Paramount salesman came in one day and sold me some picture 
and he said, “I see no reason why you cannot have 14 days, all the 
other drive-ins have it,” so he put in the contract 14 days. 

Well, now, that was a big moral victory for me, so with everyon 
else I tried to get 14 days. 

The next time I was in Chicago, about 10 days later, a Paramount 
clearance for 14 days did go through; and then another time I was i) 
Chicago in Warner Bros.’ place, and I started to say 14 days, and hi 
says, “No one else gives 14 days. We do not do that.” 

T said, “Paramount did,” and he said, “They won’t give you 14 days.” 
and I said, “Humph.” 

Well, he knew about it before I did, apparently, but he was right, 
so then I went to see Paramount, and I got pretty mad, and he said, 
“What are you going to do about it?” 

And I said, “I will sue you.’ 

And he said, “Go ahead.” 

So, for the one time in my life I did sue them when he said that, and 
the strange thing is that I got 14 days just automatically; everybody 
gave me 14 days: there was a mad rush; they almost broke down the 
door, and we got 14 days, and they were happy to see us bid on run-in— 
but I had to pay an attorney about $1,500, to retain an attorney in 
Chicago. There seems to be only a limited number of attorneys 
qualified to go into court for you on matters of film companies. 

I should not have had to spend $1,500 in order to get the clearance 
“ it was rightfully mine and which must have been admittedly mine, 

r the film companies would not have given in to it in such a stam- 
alone the matter never came up in “court, even, as far as I know. 

Senator Scuorpret. Mr. Stewart, if I may interrupt you, this is 
the situation, as it appears to me, as a member of the committee, just 
from looking at a lot of these things. 

That is a matter that should be policed and kept decent and clean 
and on a competitive basis by the industry itself. 

In a situation where you get these things multiplied, where you get 
hundreds and hundreds of instances, then we are called upon in the 
Congress of the United States to recommend some legislation that 
will put the industry in a greater straitjacket because of some peculiar 
off-color practices on the part of certain members of the industry. 

To my way of thinking it is just inconceivable that the industry 
would want to be driving itself into a position where that will happen, 
but they are going to get something like that unless they clean it up 
themselves and I do not understand w hy they do not do it. 
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Do they have such a thing as a better-business bureau approach to it 
within their own industry, or is that completely foreign to them? 

Mr. Srewarr. Senator, before I got into the theater business I was 
a chamber of commerce secretar y. I do not believe business should be 
operated on the lackadaisical, dog- eat-dog basis that the film business 
is operated on. Usually the better-business bureau is part of the 
chamber of commerce, and I am astounded at some of the practices I 
cee going on. 

It seems to me that it is wrong for somebody always to be coming 
down here and erying on your shoulders, so to speak, but we have had 
that for 30 years, everybody wanting the Government to do some- 
thing. I am not sure that my thought would be that the Government 
should legislate something on the matter. 

So if I might offer a personal suggestion which you might not like 
a bit, I think that about the only thing is this, that the Department of 
Justice stuck their long finger into this business and upset many of 
the practices through the court decree in Paramount and all of the 
amendments and so forth and so on, upset many of the things that 
have been established as Te -in our own territor y this Jackson 
Park thing means a great deal, whether in other territories it does I 
am not so sure—but at any rate I am positive that the Department of 
Justice has it within their power, they have all the information, they 
have got more information in the Department of Justice about our 
business than we have got ourselves, after all of these investigations, 
they know the theaters in my town perfectly well and they have estab- 
lished in great detail what the theaters owned by these affiliated circuits 
may or may not do and they know whether there is competition or 
whether there is no competition, that is set down, tremendously 
detailed. 

Now, they had to be smart to do that, they had to have background 
knowledge and information to do it. But it seems to me they made a 
mistake just to walk off and leave it after the decrees, leave it to each 
one of us to fight for what we were supposed to have as a result of the 
decree. 

It seems to me that this committee could offer the greatest service in 
the world after the hearings after the facts are all in, simply to call 
in the Department of Justice and say, “Well now, look, you set up 
this thing, why don’t you have in your offices one little cubby hole in 
the corner some place which will take care of the policing which you 
set up in the first place, just to follow through on what the practices are 
supposed to be, to listen to a complaint either in writing or in person 
and to take up with the film companies if there is a v iol: ution,” and 
save us the necessity of going into court every 2 or 3 weeks and so 
forth. 

I believe that this is something like a new parking ordinance that 
ismadeinatown. If it is ps issed in a hurry and it is put on the books 
it takes quite a little while before people are accustomed to what the 
parking rules really are. You just cannot walk away and let things sit 
there and have everybody fight about it. The just thing is to enforce 
It. 

The Department of Justice has the facilities and the background 
information and so forth. I do not believe a Government board would 
be in any way a practical solution. That would mean just another 





390 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


court, if we still would have to deal with an arbitrary board. The 
industry is trying to get towards arbitration and it seems to me that 
it isa long ways from effective arbitration. 

I can protect myself against my competitors reasonably well pro- 
vided there is a set of rules which can be enforced from above, and the 
Department of Justice would be that place, they should look into these 
companies. Right now, for instance, Paramount wants to get out 
from the decree ‘by Si aying they have complied with it entirely—m: aybe 

they have and maybe ‘the "y have not—but if all of these rules are set up 

and if all of these film companies are under the watchful eye of the 
Department of Justice, then it seems to me that when an illegal trade 
practice comes about it is perfectly simple for the Department of 
Justice to put the screws on and stop it and save me from going 
through 5 years of this and then have to go to court trying to get 
damages. 

I cannot afford high-priced lawyers and I do not believe that any 
small organization can. Through their organization sometimes they 

can afford to fight for all of us. 

The large exhibitors have done a lot for the individual members 
but unfortunately to get relief the day you need it and the time you 
need: it you have to have a lawyer of your own to go to work on it 
or you are dead. 

If we could just get the Department of Justice to get busy on the 
job and follow through what they started we would be in good shape 
and we do not need more legislation. 

I say, get rid of the admission tax and some of the redtape and set 
the Department of Justice on it and if the committee can do that, 
then this committee would have made tremendous strides—I know 
this, that if we can get rid of that tax, I know I am in favor of that. 

(See appendix No. 12 for supplemental data submitted by Mr. L. 
Frank Stewart; see also appendixes Nos. 35, 42, 46, 47, 50, 55, 60, 63, 
and 67.) 

Senator ScnorepreL. Thank you, Mr. Stewart. 

Our next witness is Mr. Samuelson. 


TESTIMONY OF SIDNEY E. SAMUELSON, PRESIDENT AND GENERAL 
MANAGER, ALLIED INDEPENDENT THEATRE OWNERS OF EAST- 
ERN PENNSYLVANIA, INC., PHILADELPHIA, PA. 


Senator ScnorrreL. Were you sworn yesterday ? 

Mr. Samuvetson. Yes, sir. 

Senator Scnorrret. We will be glad to hear you. 

Mr. Samvuetson. My name is Sidney E. Samuelson. My business 
address is 219 North Broad Street, Philadelphia. I am president and 
general manager currently of the Allied Independent Theater Owners 
of Eastern Pennsylvania, Inc., which is a constituent member of Allied 
States Association and also I am the president of the Allied Motion 
Picture Theatre Service, Inc., which is a special service for some of 
our members in buying and booking pictures. 

I have been in the motion- -picture business since 1914. I have 
owned theaters, I have run theaters, and today I am in intimate con- 
tact with theaters in eastern Pennsylvania, southern New Jersey, and 
Delaware territories as well as theaters throughout the United States 
through my contacts with Allied. 
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[ was one of the charter organizers of Motion Picture Owners of 
America in 1920 and president of Allied in New Jersey for 5 years, in 
the early 1930’s. I was president of National Allied for 2 years and 
chief executive of Eastern Pennsylvania Allied since 1939. 

This is a rather interesting hearing to me, sir, because just 25 years 
ago next month the Senate of the United States first expressed its 
interest in the malpractices and wrong practices of the motion-picture 
monopoly, the producer -distributor, and at that time the affiliated 
theate r trust, in a hearing held by the Senate Committee on Interstate 
and Foreign Commerce. 

It was brought out in that hearing rather definitely that here the 
Congress of the United States is dealing with an inherent monopoly 
because, and rightly, the Congress has granted to the motion-picture 
producer and distributor a monopoly of copyright. We are not here 
dealing in the market place with an ordinary article of commerce. 

If I were a clothing merchant and I could not handle Hart, Shaffner 
& Marx clothes, I could get some other clothes, maybe I could get 
Kuppenheimer clothes to sell; but as a theater owner if I want to play 
Peter Pan I can secure that picture from only one source of supply. 

This was not always so, this monopoly was not alw ays so, and I can 
remember back to the early days of the early 1910’s—191 t, and 1915 
to be exact—and I am not advocating that copyright be changed, I 
am merely pointing out that distributors of motion pictures have a 
higher and greater responsibility in their methods of dealing with 
their customers and with the public than does the distributor of an 
ordinary article of manufacture. 

Now, I am not a lawyer but I echo the feelings of the gentleman 
who preceded me on the witness stand when he says that in order for 
an exhibitor to get along that exhibitor had to be familiar with the 
basic law—and the intricacies of film distribution would drive you 
erazy—and I agree without any invidious comment that the Supreme 
Court put its finger on that very situation in its decision when it re- 
marked not once but 2 or 3 times that these motion- picture-film 
companies have a proc livity for illegal conduct—and I assert, sir, that 
since those decisions they have gone on their way to study not how to 
obey those decisions but I think they have tried through any kind of 
a device, ways and means to evade those decisions. 

I am in this peculiar position, that a good part of what I was going 
to address my comments to has been covered by Mr. Stewart. He 
gave details about this competitive-bidding business. 

Now, competitive bidding in my opinion rand, necessarily, sir, I can- 
not have and I cannot deliver to you primary evidence, I can only 
infer from circumstances and the circumstantial evidence what is 
going on—but it seems to me from what I have observed, from the con- 
sistent inconsistencies of the distributors that competitive bidding was 
— as a method by the distributors to help complete the con- 
spiracy Mr. Myers alluded to, namely, to drive out of business the 
smi all he Ipless exhibitors. 

May I point out that competitive bidding was first brought in as a 
complete bombshell, one from the blue, by the statutory court in New 
York in the Paramount case ; that on appeal the Supreme Court struck 
competitive bidding out, pointing out that competitive bidding would 
wrap the cloak of a court’s decision around these convicted 
conspirators, 
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Nevertheless, today we have competitive bidding crammed down 
the throats of a lot of owners that do not want it—I will say in fair. 
ness that some independent exhibitors do want competitive biddin, 
although they complain about the manner in which it is operated 
we do not even have the safeguarding rules around competitiye 
bidding that the statutory court put around it. 

May I also say that competitive bidding is neither competitive nor 
bidding in the sense that you as a public official and as a Member of 
the Congress undoubtedly understands. 

In my judgment and in my knowledge a competitive bid is a bid 
where I can come in on the time set for the closing for the bid and 
other competitors can sit in the room and the bids are opened and 
everybody knows who won the bid. 

Not so in this, and I echo the suspicion of Mr. Stewart, althoug 
T have no evidence, that there is collusion, and I believe that it would 
be somewhat impossible for a congressional committee, unless it put 
detectives on the job, to find out all of the malpractices of competitive 
bidding, to run them down. I certainly do not have the facilities to 
get that information, except judging by the conditions as they evolve. 

Now, bids are rejected capriciously. The exhibitors are told, usu 
ally verbally and sometimes in writing, that their bid has been rejected 
and that the exchange now would like to negotiate. The result of that 
is that the film prices go up out of sight—and we feel that there is 
discrimination and favoritism along the lines testified to by Mr. 
Stewart. 

We have some instances of that in the eastern Pennsylvania area 
in favor of exhibitors who have either been formerly affiliated or who 
for some reason were favored, for other reasons that we cannot find out. 

We find that bidding is deliberately instigated by the distributors. 
For example, a new theater, a drive-in theater, was built in an area 
which is normally within the 28-day availability after first-run Phila- 
delphia, near Lansdale and Ambler, Pa. The Ambler Theater is a 
Warner theater. There are two independent theaters in Lansdale. 
Our office represents one of those independent theaters in Lansdale 
as its buying and booking agent, that is our motion-picture-service 
company, not the Allied Trade Association. 

This drive-in theater asked one film company for a 28-day avail- 
ability. That is what the theater asked for. Our office received 1 
letter which I do not have here because I did not know what I would 
be testifying to, so I will talk extemporaneously. 

I will say to you that any letters that I allude to are available, 
there are photostatic copies for the committee; anything you want 
from my office you can have that I have got. 

I received a letter, or our office received a letter, from RKO which, 
according to my memory, ran something like this: 

Inasmuch the drive-in has asked for 28-day run, this is to advise you that, 
effectively immediately, you will bid competitively for our products. 

Well, I checked. I have means of checking. I found that the 
drive-in theater did not want to bid. I knew they did not want to bid. 

Senator Frreuson. Does the drive-in compete with the regular 
theaters on these films? 

Mr. Samurtson. By “compete” do you mean that it is in the 
competitive area ? 
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senator FERGUSON. Yes. 

Mr. Samurxtson. I would say yes. 

Senator Ferguson. And also do they get the same kind of a film? 

Mr. Samuexson. Yes, they get the same pictures. 

Senator Frrcuson. ‘They compete in their bids with you—— 

Mr. Samvgtson. Wait a minute, there is no bidding. 

Senator Ferauson. No bidding? 

Mr. Samurztson. No bidding. Let me finish. 

Senator Ferguson. All right. 

Mr. Samurtson, Having received this letter and being an opponent 
of bidding for obvious reasons as you can see, why, I got in touch with 

he home oflice of RKO and I talked to the general sales manager of 
RKO, Mr, Mochrie. The letter was signed by the local Philadelphia 
branch manager, Mrs. Zagrans. 

[ got. in touch with Mr. Mochrie. I reminded him we had not asked 
for bidding, that the owner of the drive-in theater had not asked for 
bidding according to their letter and we were opposed, that the clear- 
ince availability was in their hands, namely, RKO, that they had no 
right to impose bidding on us and we objected and if the “vy insisted 
on imposing bidding on us after we had been an RKO customer for 
some 15 years, rather than bid ourselves into insolvency, we would 

lose the theater and hold them responsible under the Goldw yn case. 

That afternoon I got a letter—pardon me, a telephone call, from 
one of the RKO people i in New York, would I object or would we re? 
ject to the drive-in theater having 28-day availability and I said, “ 
am in no position to object. It is in the 28-day zone and there are 
others that have 28 and if you want to give them 28-day availability, 
[ cannot do anything about it. I do not like it. I have had this 15 
years and this is a new theater, but I can do nothing about it. 

He said, “Well, if you do not object, we are going to think about it.’ 

And I said, “You think. I want from you and in a hurry, [ want 
a letter revoking the demand that we must bid.” 

Now, I am not too clear in my memory, this happened over a year 
igo, but there was some waiting and I did not get a letter and I called 
up and finally I received a telephone « all from the RKO home office 
n New York saying that the letter would be in my hands and had not 
yet been received by me because somebody was off on another business 
and that I would receive the letter. 

[ cite that merely because I wanted to show that is only one example 
and there are many other examples that could be dug up brought to 
the attention of this committee of the manner in wuidh bidding is 
artificially instigated. 

Now, most of the exhibitors I have talked to, and I have talked to a 
lot of exhibitors, are opposed to bidding. They try their hardest in 

every conceivable evict 1 way to get away from bidding, to stay out 
of it. 

We feel that the excuse advanced by the film companies that they do 
not know how to sell their pictures in competitive situations without 
—— is merely an excuse to cover up their purpose of raising rental, 

nd raising film rentals on these types of theaters goes hand-in-hand 
with the purpose outlined by Mr. Mye rs, to reserve these pictures for 

he few eased theaters and the devil take the hindmost as far as 
th small theaters were concerned. 
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Let me point out that in some cases the exchanges refuse biddir 
using as an excuse that the independent exhibitor cannot afford the 
film prices that would result; and in private conversations, off-th 
record conversations which I do not, cannot, and will not violate, both 
home office officials in the sales department and local office officials j; 
the sales department in Philadelphia tell me that they do not see 
and cannot understand how some theaters can pay the film pri 
that they are paying on these bids. 

For example, in Lewistown, Pa.—this is not a confidential stat 
ment so I can give it to the committee—in Lewistown, Pa., the inde 
pendents asked for bidding and they wound up at the end of the 
year with a film bill of 62 percent of the gross. 

Senator Ferauson. And how much would it cost them by bidding 
over the other systems ? 

Mr. Samuetson. The costs were about 50 to 60 percent over nego 
tiated contracts, so that at the end of the year after bidding each other 
into practically insensibility and insolvency, the exhibitors decided 
to call it a day and now they are splitting products in Lewistown. 

Now then, in some cases the exchanges refuse to permit bidding 
and in some cases the exchanges split their products in what might 
ordinarily be a bidding situation. 

But it is very peculiar—it is very peculiar that wherever I notice a 
split product, except in Lewistown—and Lancaster and Lebanon are 
also cases in point—in most of the split situations involved are the 
former affiliated theaters. 

Now, as I said before, these distributors are consistently incon- 
sistent. They refuse bidding, they split products, they refuse to split 
products, and they insist on bidding. 

In Scranton and Wilkes-Barre, the former affiliated Comerford- 
Publix chain was split up into the independent organization and 
Penn-Paramount which is a wholly owned subsidiary of United, that 
is, the ABC—I cannot keep up with these initials—and there they 
split products; but in Harrisburg, between two independents they 
refused to split products; they insist on bidding and they say that 
it will continue unless the exhibitors get together and come jointly 
in and say, “Cut it out,” but they instigate it. 

In another instance where a new drive-in was built they refused a 
split, they insisted on bidding and they finally gave the drive-in a 
run with the indoor theater which was directly competitive and I 
suppose was agreeable to the distributor. 

Of course, any exhibitor who has watched this bidding developme 
knows that unless ultimately he has the backing of the Treasu ry 
of the United States he is going to go broke and that was so clear! 
fers ist in the decision of the Supreme Court when the dangers ar 1 
pitfalls of bidding were pointed out by what the Court called 
“long purse.” 

Senator Frrcuson. Would you say it was easier to maintain a 
monopoly under a bidding system than it was under a contract 
system ? 

Mr. Samuetson. Yes, sir. 

Senator Frreuson. Because of collusion? 

Mr. Samvetson. Yes. 

Senator Frravson. Could they not use the same method in con- 
tracting, in order to give it to a man? 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 395 


Mr. Samvetson. Yes, sir; if they want to be collusive and if they 
want to conspire and want to be law violators, they could do that 
under any system. However, I think that the bid ling system is by 
~ the most d: angerous because bidding in the United St: ates has the 

mpact of—well, you know, there is a witchery in words and they 

sre accustomed to bide ling being a publicly open and honestly admin 
istered procedure, which we have not got here. 

Senator Frrcuson. Well, if it was honestly administered then they 
could not create a monopoly, could they ? 

Mr. Samur son. It depends on the “long purse.” 

Senator Frrcuson. Of course, that is one way to maintain monop- 
oly, by prices. 

Mr. Samvetson. You see, you got in this bidding situation the fol- 
lowing elements and they are very serious. 

This did not happen to me and therefore I do not think I should 
bring it up, but there is a feeling around that these publicly owned 
theater corporations are bidding their stockholders’ money whereas 
the individual exhibitor is bidding his own money. 

Also, a circuit can make up for a bad bid. Let us say that this 
gentleman who preceded on - stand is bidding against Great States. 
Now, I may be wrong because I did not follow ‘the Paramount break- 
ups but what I gathered was that Great States is part of and is a 
wholly owned subsidiary of United Paramount and that they have 
about 650 theaters including such theaters as the Paramount Theater 
in New York and the theater in Detroit and a large circuit of theaters 
in Chicago—they are dotted all over the United States and they have 
a very big and dominating ¢ ircuit of theaters in Texas. 

Well, suppose they spent $500 to $1,000 or $1,500 more in Cham- 
paign, [l., or whatever town it was. They can spend it. They can 
make that up in a week in their big theaters. It is just impossible, 
and that also holds true, you can reduce it right down to the last 
item, an independent operating one theater bidding against a circuit 
of 20 theaters is in exactly the same position. 

Now, there are other factors of bidding. The previous witness 
covered very adequately the question of disclosure of bids and I will 
rest on that. 

The elements determining the bids today are so shifted that I defy 
anybody, the most honest man in the world, to award a bid without 
having a feeling of friendship and favoritism creeping into it, and 
the only way to do it if there is to be bidding is to compel bidding 
to be held on a straight out-and-out flat rental dollar basis only. 
That is understandable economics. 

Senator Frrauson. And not on percentage? 

Mr. Samvuetson. Not on percentage, no, nor on anything except so 
many American dollars. 

And L-say this to this committee that if the committee has it in its 
power to put bidding on that basis I will predict—I will take a chance 
on being a predictor, although I have been fairly right about my 
predictions in this business—the distributors will run away from bid- 
ding further than the devil runs away from the Holy One, because all 
of the favoritism will be all wiped out, although there are still 
dangers I am talking about, the “long purse.” 

[ have marked down here on my notes that a definite dollar bid 
would stop some but not all of the conniving. 


33617—53——26 





396 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Now, the time element has been pretty well covered; today an inde- 
pendent exhibitor has his work cut out for him to run his theate r at 
a profit or to break even. This business, you have been told, gent! 
men, is in a more or less shaky financial state from the standpoint o of 
the box office and an exhibitor has all he has to do to run his theater. 

Under the bidding system, as I have seen it, the exhibitor does not 
have time enough to ) properly promote and advertise his inventory of 
pictures. He does not know if he has an inventory of pictures, 

In some cases he is bidding on a picture that ordinarily he might 
not want to play but is anxious to get in order to have something 
screening time. In other words, when these pictures are available 
becomes a very important element of the bid, when the picture will 
be ready. 

For example, because of the lengthy run in Philadelphia early in 
January the important large 28-day houses in the city were W ithout 
pictures for 5 weeks and then oa on they had a slew of pictures that 
were coming all together. Well, that is something in a bidding situa- 
tion you have got to be very careful about. 

Then, may I point out to you gentlemen that any exhibitor who is 
forced into a bidding situation either by the competitor or by the dis- 
tributor has a fear because of this shifting standard or, shall I say, 
no standard at all in the awarding of the bid; he has got a great fear 
about coming out in the open and complaining to a senatorial com- 
mittee or any committee because there is a long history in this business 
of the reprisals of these film companies against exhibitors who have 
had the courage to come here and complain or to go before the De- 
partment of Justice and complain and I think there is a record of that 
in past years of Senate hearings and court cases, particularly when 
their products are short and where an exchange manager or a home 
oflice can proceed to say, “I was too busy doing : something else,” or “I 
didn’t get around to sending salesmen around to negotiate; one will 
be out next week”—and next week is just a little bit too late. 

Now, I have no firsthand knowledge of this but I have heard that 
there are approximately 500 to 600 bidding situations in the United 
States. That seems like a very small number out of about 15,000 
theaters, but the greatly increased income which the film companies 
have gotten out of these bidding situations has made them callous to 
the requirements of the other theaters in small communities looking 
for pictures, and that is another one of the fruits of monopoly, namely, 

a short supply of pictures. 

Now, I go along with the thought expressed by the chairman. I 
have alw ays done so and my testimony in 1928 will bear it out—I do 
not have it any more because I had to clean out my attic—but this is 

a service business. It may not be so from an absolutely legal stana- 
sual but it is a service business, and we know that in any dictator- 
ship one of the first things a dictator reaches for is control of the 
motion pictures as a means 3 of communication. 

In our office we represent in our buying service 15 theaters out of 
a total of 60 that gross less than $350 a week, 15 of them, so I know 
something about small towns and small cities. I operated for some 
30 years in a small town—well, 25 years, myself, and I know what 
it means to take 15 percent at the box office. 
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The manager of a particular exchange came over to my office with 
a pencil, a very sharp pencil and a piece of paper, and he said to me, 
“Do you know what that would cost us”—now, this happened about 
a year ago and I thought it was so funny I did not believe it could 
happen but it happened—*Do you know that it cost us actually about 
$18.72 to service a print of a picture and that it does not pay us to 
sell any account for less than $30?” 

So I asked him, I said, “Look, what do you do, charge $18.72 for 
the little theaters in Valley View and Blackburn and $18.72 for the 
Randolph and the Fox and the Stanley with seating capacities of 
anywhere from 1,500 to 4,500?” 

He said, “Yes, $18.72 per year.” 

Well, I compared that to a telephone company, where it makes no 
difference, I might be next door to an exchange but I have to pay the 
same as the farmer 25 miles down the road and I said that that was the 
way you had to look at this $18.72. 

But, no, he said that film prices went up in those small situations. 

Now, unless there is this conspiracy to drive these small theaters 
out of business, these film companies are so obtuse that there is no 
other explanation—you gentlemen know that creating the movie-going 
habit in whatever small town you may be familiar with is the thing 
that feeds the appetite of that young man or young woman so that 
when they go away to college or when they go away on a trip to 
Chicago or New York, they go to see the great Chicago theaters or 
the Music Hall; but if you break this movie-going habit, if they do 
that, then they are breaking the back of their own business unless this 
business is to be reserved for the favorite few and denied io the many. 

There was a question asked here by Senator Gillette on which I 
had some very strong personal ideas. That question was directed to 
whether or not this great legislative body should consider the advisa- 
bility of forcing divorcement between production and distribution. 

As a person who has been in this business for so many years as [ 
have been in it, and as one who has operated theaters and watched 
the development of this program of monopoly, I would say “Yes”; 
and I want to point out to you that this business has been in trouble 
in the courts of the United States constantly and almost continuously 
since 1912. In 1912 the big monopoly instrument was control of the 
motion-picture camera and then the motion-picture projector and 
later on we had the monopoly control erected to block booking and 
blind buying. And back again in 1929 there was an attempt to control 
this business through sound tracks. 

Senator Frreuson. Do you face it now on third-dimensional films ? 

Mr. Samuetson. I think so, very definitely. Our national board 
has addressed a request to all the film vere a and all the manu- 
facturers to standardize and make it possible, but they are not yet 
standardizing. Whether they will in the future or not I do not know, 
or whether they will withhold standardization until 5,000 or 6,000 
small theaters have gone out of business I do not know—the history 
of what happened in sound might be pertinent—but I do not want 
to infringe on your time unless you want me to give it to you. 

Senator Scnorrren,. Well, I would like to conclude with your testi- 
mony in the next 10 minutes. 

Mr. Samverson. All right; yes, sir. I can say this to you on that 
point: That one of the elements of creating this monopoly in the late 
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1910’s was the absorption of production by distribution, and I wil 
cite instances to point that up. 

The old General Film Co. was a distributing agency for 5 or 6 wel 
known, at that time, motion-picture companies—Edison, Biograp 
Vitagraph, Lubin, Essanay, and Selig. 

Then there came this contraction in the late 1910’s, 1918, 1919. and 
the VLSE Co. was formed, and that company in turn was absorbed 
by Vitagraph, and Vitagraph in turn was absorbed by Warner Bros. 

Paramount started as a distributing company which only had four 
producers, but very shortly thereafter, through inside work, and so 
forth, and so on, it became a producer-distributor, and is today the 
outstanding example of successful divorcement of distribution and 
production and was revitalized as only a distributing agency today. 
and it has brought several hits to the screens of the United States 
because they are always reaching for products. 

You have got the instance, sir, of where a company with several] 
well-known performers or directors or producers go into their ow: 
business, and they form such companies as Liberty Pictures and 
International Pictures, and there is another one—and they finall) 
wind up in the camp of one of the major distributors, 

Incidentally, there have been in the past charges made and lawsuits 
filed by independent producers releasing through one of these pro- 
ducer-distributor companies, that their products did not receive the 
proper pricing treatment they were entitled to, that they were also 
discriminated against by the producer-distributor octopus. 

Now, on this advance pre-release, may I point out that that creates 
a new illegal clearance against towns that have never been part of 
the clearance schedule that works against these small towns that Sen- 
ator Gillette and you were so interested about yesterday. 

For example, when they say, “Here is a picture that is going to 
play for the 2 months in cities of 500,000 or more and the next 2 
months in cities of 100,000 or more, and the next 2 months in cities 
of 75,000 or more,” what happens to the town of Gouldsboro, Pa.? 
This is just a hypothetical question, it has not happened—well, it 
happened on Quo Vadis and Ivanhoe, but not on other pictures— 
that town is away from any of the big cities but it has only 4,200 
people, and therefore, instead of getting a picture on national release 
which is its run and which is its contract, it gets it 6 or T months later 
and the picture is stale. 

I want to say, gentlemen, that any papers I have got are available 
to the committee. I want to point out that there is a vast public 
interest in this problem. Small-town theaters make business and 
to close down the small-town theater hurts business. 

I want to thank the committee for the attention that has been 
given me and the courtesy it has shown me. Having had the experi- 
ence of 1928, I have got a great faith that the senatorial committee 
can exert great influence on this industry. 

(See appendix No. 13 for supplemental material submitted by Mr. 
Samuelson; see also appendix No. 57.) 

Senator Scyorpren. Senator Gillette, do you have any questions? 

Senator Girxerre. No. 

Senator Scnorrren. Senator Ferguson ? 

Senator Frrauson. No questions. 
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Senator ScHorrreL. Thank you very much, Mr. Samuelson. 

I would like to state that we have some witnesses held over from 
yesterday. I will start at 9:30 tomorrow morning and I will try to 
let you gentlemen testify tomorrow by getting started at 9:30 and 
running “until shortly after 12. I will have regard for the work of 
the Senate in the afternoon. If possible I would like you to boil your 
testimony down to about 20 minutes; in that way we can get the 
bulk of these witnesses in, with this distinct understanding, that if 
you desire to offer for the benefit of the committee additional matter 
that is not repetitions, you may do so before we finally close the record 
of these proceedings. This will permit, as I view it, a greater latitude 
for getting into the record pertinent information that the time element 
might prevent you from getting in otherwise. Obviously we cannot 
consider repetitious matters and get all of our testimony in. I am 
sure you folks all appreciate that. The committee is desirous only 
of being absolutely fair and covering as quickly as we can and as 
complete ‘ly as we can all the testimony. I do feel that by offering 
this opportunity to supplement your testimony by statements later, 
if they are not repetitious (and that will be determined by the com- 
mittee), we can bridge that gap. 

I regret we are not on schedule. Yesterday we had the rulings 
of the Senate to keep in mind and we could not continue after 11 
o’clock. At this time I will ring the curtain down on today’s hearing 
and we will be in recess until tomorrow at 9:30 in the morning. 

(Whe prea at 12:15 p. m., a recess was taken until Friday, April 
17, 1953, at 9:30 a. m.) 
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FRIDAY, APRIL 17, 1953 


Unirtep States SENATE, 
SUBCOMMITTEE ON MONOPOLY OF THE 
SeLect COMMITTEE ON SMALL Bustnegss, 
Washington, Bs G 

The subcommittee met, pursuant to recess, at 9:30 a. m., in room 
Pp-38, United States Capitol Building, Senator Andrew F. Schoeppel 
(chairman of the subcommittee) presiding. 

Present: Senators Schoeppel (presiding), and Gillette. 

Also present : C harles M. Noone, committee counsel. 

Senator ScHorrreL. The committee will come to order. 

Mr. Sliman, you were sworn the other day ¢ 

Mr. Surman. Yes, sir. 

Senator ScnorrreL, You may proceed, sir. 


TESTIMONY OF PHILIP A. SLIMAN, NEW ORLEANS, LA., PRESIDENT, 
EVANGELINE THEATER CORP., NEW IBERIA, LA. 


Senator Scnorrre.. First, I would like to have you state for the rec- 
ord, Mr. Sliman, your name and address, and your theater affiliations 
and the extent of your background. 

Mr. Surman. My name is Philip A. Sliman, 4114 Canal Street, New 
Orleans; business address, 221 South Liberty Street, New Orleans. 

I have been in the motion- picture business, exhibition, since 193 
I was an independent motion-picture distributor from 1935 up until 
1946. Lam president of the Evangeline Theater Corp., which operates 
an independent theater in New Thberia, La. 

Now, this theater started having difficulty in getting sufficient prod- 
uct, that is, in sufficient amount, since about 1934, for its operation, 
when we were forced to go in front of the NRA Board with a com- 
plaint against an organization, known as Affiliated Theaters, Inc., 
now named Theaters Service C orp., which was and still is a buying 
and booking combine located in the city of New Orleans, which com- 
bine was headed then, and my belief still is headed, by E. V. Richards, 
Jr., who was a former partner with Paramount in the operation of 
Paramount-Richards Theaters, Inc., in the New Orleans territory. 

We were not able to buy first-run product during that per iod from 
many of the major companies, and were also unable to second- 
run product. At this point I would like to submit for the record the 
following exhibits: Nos. 1, 2, 3—A, and 3—B. 

Senator Scuorpren. They will be accepted. 
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ExHIBitT No. 1 
EVANGELINE THEATER, 
New Iberia, La., March 5, 19 
Hon. PRESIDENT FRANKLIN D. ROOSEVELT, 
Washington, D. C. 


My DEAR PRESIDENT: As an independent exhibitor and in view of economic 
ditions, we felt it our duty to accept the motion-picture code in order to vy 
in harmony with the administration. 

Before we signed the film code and in accordance with our general po 
we furnished to the merchants of this city at a very small cost what we ca 
a free ticket which the merchants issued to their customers free with « 
purchase of a dollar, said ticket admitting holder to our theater on Tuesd 
and Wednesday. We also issued a merchants ticket which entitled the holder 
admittance (a child) 5 cents, (an adult) 10 cents. We also gave prizes and 
premiums. The above practice was a violation of article V-E, part 3 of { 
code. Since the code has become effective we have discontinued this practice 

Our competitor here is an affiliated theater controlled by affiliated buyers 
Theaters are located side by side. 

Article V—E, part 2 states that no exhibitors shall contract for more mot 
pictures than such exhibitors reasonably require for exhibition at his theater 
with the intent and effect of depriving a competing exhibitor from contracting 
to exhibit such excess number of pictures. 

Our theater has until recently been a first-run house but due to the fact that 
the opposition has overbought pictures (a violation of the code) causing a short 
age we were forced to show pictures second run in order to continue operation 
and stay in business. 

According to the oppositions past policy of four changes per week the number 
of pictures that they can possibly consume in 1 year is 208. An investigation into 
the above matter shows where they have contracted for at least 75 to 100 pictures 
more than they can possibly use a flagrant violation of the block-booking claus¢ 
As a last recourse in trying to use the overbought product to prevent us from 
getting them, they have started to double bill. 

In order to comply with the motion-picture code we were forced to discontinue 
our method of operating our business relative to reduced admissions, rebates, 
premiums, prizes, etc., our only reasonable system to compete with our very 
unfair competition, while they go on overbuying, block booking, double billing 
and resorting to unfair tactics to prevent us from getting products and first run 
pictures. 

We are 100 percent behind the NRA and the Motion Picture Code. We want 
fair competition for all and are asking for some consideration and relief from 
the administration, as we are doing our part. 

We are making this personal plea to you honorable President and would appre- 
ciate highly your kind consideration of this letter and your investigation of the 
facts that we have submitted. 

May God bless you and keep you in good health, and may we have the honor 
and pleasure of a reply. 

tespectfully yours, 
— Manager. 
Assistant Manager. 


ExHIisit No. 2 


NATIONAL RECOVERY ADMINISTRATION, 
Washington, D. C., March 18, 1934. 
EVANGELINE THEATER, 
New Iberia, La. 

GENTLEMEN: Your letter of March 5, addressed to the President of the United 
States, has been referred to this Division, since we have this phase of the NRA 
in our hands. 

Your complaint of overbuying against your competitor should be placed before 
the local grievance board in New Orleans as soon as this board is appointed, 
which will be in the very near future. 

We regret that we cannot assist you directly with your problem, but this matter 
comes under the jurisdiction of the grievance board, and this committee will give 
the matter every attention. 
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Thank you for your spirit of cooperation as expressed in your letter 
Very truly yours, 
Sor A. ROSENBLATT, 
Division Administrator 


Exntrit No. 3—A 


- Sor A. ROSENBLATT, 

Division Adminstrator, NRA, 
Washington, D.C. 

DEAR Str: Under date of March 5 we wrote the honorable President Roosevelt 
the letter being referred to you. As per your letter of March 13 we filed a com- 
plaint before the grievance board in New Orleans, against our competitors the 
Palace Theatre for overbuying. This committee heard our complaint May 29 
and have ruled against us in the face of the most flagrant case of everbuying 
that has ever been recorded if figures and facts amount to anything. When 
the hearing was in session anyone could have easily predicted the outcome of 
the hearing and the decision that would be rendered by the way the evidence 
that was submitted was treated. In other words we did not have a chance. 

We have forwarded our appeal to the code authorities of the Motion Picture 
Industry at New York and I am making this personal appeal to you to kindly 
investigate the facts in this case, for I am sure by so doing you will uncover 
a lot of details that will help you to do away with the monopolistic practices that 
are being used by the Affiliated Theatres Inc., to cruelly oppress the small 
exhibitors in Louisiana and put them out of business. As far as the board in 
New Orleans is concerned and we getting a fair deal it is out of the question 

Trusting you will give this matter your personal attention and thanking 
you in advance for anything you may do for us we remain 

Yours very truly, 
EVANGELINE THEATRE, 
Assistant Manager. 


ExHIBIT No. 3-B 


NATIONAL RECOVERY ADMINISTRATION, 
Washington, D. C., June 18, 1938}. 
Mr. FrEp SLIMAN, 
Assistant Manager, Evangeline Theatre, 
New Iberia, La. 
Dear Mr. SirMaAN: This will acknowledge receipt of and thank you for 
your letter of June 8, regarding your complaint against the Palace Theater. 

I have noted your statements and when the case is presented before the 
Code Authority for the Motion Picture Industry, I will be glad to look into 
the situation and give it very careful consideration. 

Very truly yours, 
Sor A. ROSENBLATT, 
Division Administrator. 

The theater was on the verge of closing when this complaint was 
filed with the NRA Board on May 23, 1934. A decision was rendered 
on June 1, 1934, in favor of the respondent, which case was appealed 
to the code authority in New York on June 6, 1934, and the decision 
of the jocal board was reversed on August 23, 1934. 

The above complaint was filed under the title “Philip Sliman 
(Evangeline Theater), New Iberia, La., complainant, v. Palace 
Theater, New Iberia, La., respondent,” and the case number was 58. 

During that time we were on the verge of being put out of busi- 
ness. The major companies refused to sell any first-run product with 
rare exceptions. They claimed that they did not have any first-run 
product for sale, since most of it had been sold to the booking and 
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buying combine, an amount which they bought was in excess of w] 

could possibly be used during a year in the Palace Theater, and t 

overbuying and other violations were brought out in the NRA pro 

ceedings [exhibits 4—A, 4—B, 4-C,4-D], which I submit for the rec: 
Senator Scnorrret. They will be received. 


ExuisiT No. 4A 


CopE AUTHORITY OF THE MOTION PICTURE INDUSTRY, 
NATIONAL RECOVERY ADMINISTRATION, 
LocAL GRIEVANCE BOARD AT NEW ORLEANS, LA,, 
May 23, 1934. 
Re Evangeline Theater v. Palace Theater. Case No. G-34-4. 
Mr. Puitie SLIMAN, 
4114 Canal Street, New Orleans, La. 
DeaR Mr. SLIMAN: Your complaint against the Palace Theater will be he 
by the local grievance board on Tuesday, May 29, 1934, at 11 a. m. 
Very truly yours, 
Mona O’RovuRKE, Local Secretary, 


Exurinit No, 4-B 


Cope AUTHORITY OF THE MOTION PIcTURE INDUSTRY, 
NATIONAL RECOVERY ADMINISTRATION, 
LOCAL GRIEVANCE BoaRp, 
New Orleans, June 1, 1934. 
Re Evangeline Treatre v. Palace Theatre. 
Mr. Puiuipe SEIMAN, 
4114 Canal Street, New Orleans, La. 
Dear Mr. StimMaAN: Attached hereto find decision rendered in the above case. 
Very truly yours, 
Mona O’RowurkKe. 


CASE No. G-34+4. 
Evangeline Theatre, New Iberia v. Palace Theatre, New Iberia. 
DECISION 


The finding of the local grievance board on the above case is as follows: 

It is the unanimous opinion of this board that there has been no violation on 
the part of the Palace Theatre, New Iberia, La., of Article 6, Part 2, Section 1, 
of the code. While there has been a reasonable overbuy due to extraordinary 
conditions, there has been no unfair competition. 

Signatures of board members: 

Guy C. Brown. 

W. L. CARTER. 

Houston DUVALL 

BERTRAND KERN. 
Dated at New Orleans, Louisiana, this 31st day of May 1934. 


ExuHisir No, 4—C 
June 1, 1934. 
Miss Mona O’RovurKE, 
Secretary, Motion Picture Industry, 
1211 Maison Blanche Building, 
New Orleans, La. 

In reference to decision granted against me in case Evangeline Theatre Vv. 
Palace Theatre, New Iberia, La., I hereby give notice that I am appealing this 
case to the code authority. 

Puiu SiLImMaAN. 
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Exuisit No. 4-D 


CODE AUTHORITY OF THE MOTION PICTURE INDUSTRY, NATIONAL 
RECOVERY ADMINISTRATION 


At a regular session of the code authority held at its office in the city of New 
York on the 23d day of August 1934. 


DECISION OF THE CopE AUTHORITY, CASE No, 58 


Philip Sliman (Evangeline Theater), New Iberia, La., complainant, v. Palace 
Theater, New Iberia, La., respondent 


Decision of the New Orleans Grievance Board, May 31, 1934. 

Philip Sliman, Evangeline Theater, New Iberia, La., complained against the 
Palace Theater, New Iberia, La., before the New Orleans Grievance Board, under 
irticle VI, part 2, section 1 of the code, alleging overbuying and the adoption of 
an unfair operating policy. 

The unanimous decision of the New Orlean Grievance Board was that there 
was no violation on the part of the Palace Theater, New Iberia, La., of article VI, 
part 2, section 1, of the code. From this decision complainant appeals. 

We have made an independent investigation in the case and find that the 
respondent has been guilty of violating article VI, part 2, section 1 (a) and 1 (b) 
of the Code. 

Until March 3, 1984, the respondent pursued a policy of 4 weekly changes of 
feature motion pictures and after that date the policy was increased to 5 weekly 
changes. It appears that the respondent has now gone back to a policy of 4 
changes, 

At the time respondent purchased product he only needed 208 pictures and for 
this need purchased approximately 310 pictures of the 1933-34 season. At the 
opening of the season the respondent was therefore overbought 102 pictures less 
a reasonable allowance for nondeliveries. Indeed, the respondent admits that 
he had dated 169 pictures to July 15, 1934, and as of that date had undated and 
available 94 pictures. 

The completion of our investigation as of the middle of August shows that 
the respondent has dated through August and into September and still has 67 
pictures undated. 

We are therefore of the unanimous opinion that the respondent violated article 
VI, part 2, section 1 (a) of the code in buying pictures far in excess of its needs 
and on March 3, 1934, adopted a policy of 5 weekly changes to consume the 
superfluous number of pictures bought in violation of article VI, part 2, section 1 
(b) of the code. 

Since the hearing here and our investigation come late in the season we will 
confine the relief awarded to the situation which existed as of the middle of 
August. It is hereby ordered that the respondent shall forthwith and within 
2 days after receipt of a copy of this decision make 2 lists, each of 34 feature 
motion pictures, of those licensed to the respondent of the 1933-34 season; such 
2 lists shall contain a fair representation of the respective distributors involved 
as nearly as possible. Within said 2 days respondent shall submit said 2 lists to 
the complainant, who shall forthwith and within 1 day after such submission to 
him choose one of the lists, and shall upon compliance with the terms of this 
decision be entitled to the pictures thereon. 

The complainant shall as a condition of obtaining the relief herein granted, 
execute license agreements in the usual form of the respective distributors for 
the exhibition of the pictures set forth upon the list chosen by him, upon terms 
and conditions not less favorable to the distributors concerned than those con- 
tained in the license contracts of the respondent with such distributors and 
shall for the protection of the distributors whose pictures may be awarded to 
complainant either deposit a reasonable cash sum with the New Orleans Griev- 
ance Board, in an amount to be determined by that board, or execute a several 
bond in such reasonable amount and with such surety or sureties as may be 
approved by the New Orleans Grievance Board conditioned upon the faithful 
performance of the license agreements for pictures covered by the award. Com- 
plainant shall have his option as to whether he will deposit cash or execute a 
sufficient bond. We think this procedure reasonable since the local grievance 
board by dismissing the complaint had no occasion to find whether complainant 
was ready, able and willing to perform the terms of an award. 
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The New Orleans Grievance Board shall forthwith notify the complainant 
the respondent, and all distributors affected. 
JOHN ©. Firm, 
Executive Secreta 
By the code authority of the motion picture industry. 
[SEAL]. 


Also, on second runs they refused to sell us some of the major con 
panies’ product, and we have letters in the file concerning those, st 
ing that before they would be able to sell us any second-run product 
we would be forced to discontinue double bills and also we were hi id 
to a minimum admission price, which was proven in the Paramount 
case, a violation of the antitrust law. 

Senator ScnHorrpen. You say “they refused.” Could you give us 
the names? 

Mr. Surman. Of the companies? 

Senator Scnorpret. Of the companies, and the names of the repre- 
sentatives of the companies, and where they were. 

Mr. Sturman. Do you want me to give you that now ? 

Senator Scnorrren. Do you want to supply that for the record? 

Mr. Surman. Yes, sir. 

Senator Scuorpren. All right. 

Mr. Surman. May I make this comment, that I will file all of the 
pertinent papers on all of the points I cover in my talk. I will give you 
proof beyond doubt as to any statement I make. I will give you 
letters, and so forth. 

Senator Scuorrren. You will furnish those for the record ? 

Mr. Strman. Yes. At the end of the conference I will meet with 
anvone designated by the Senator to sit down and have a photostat 
made of any letter or any other matter that he indicates would be 
important. 

Senator Scnorrre.. All right. 

(The material submitted by Mr. Sliman follows [exhibits 5 through 
27] :) 

Exuisit No. 5 


VITAGRAPH, INC., 
DISTRIBUTORS OF WARNER Bros. Pictu ame, 
New Orleans, La., March 22, 1934. 
Mr. K. SLrMan, 
Evangeline Theater, New Iberia, La. 

Dear Mr. StrMaAn: This will acknowledge receint of your letter of March 20 
relative to the admission price on the second-run contract which we sold you 
recently. 

There is one point, however, on which we do not agree with you and that is 
the statement in your letter to the effect that: “the minimum price of admis- 
sion on your product would be 10 and 15 cents, in view of the fact that the 
Palace Theater was charging 25 cents.” 

As we recollect it, we did not discuss the Palace at all. The reason why we 
demanded an admission price of not less than 15 cents is because our national 
policy is such that we cannot do otherwise. 

If you will refer to the copy of your application for contract, clause 14, on 
page 2, you will find that the price of admission is specifically printed in. There- 
fore, as previously stated, all of our pictures must be shown at a price of 15 cents. 

We will be glad to discuss this with you when you are in New Orleans. 

Very truly yours, 
L. CONNER, 
Branch Manager. 
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Exursit No. 6 


UNIVERSAL FILM EXCHANGES, INC., 
New Orleans, La., March 26, 1934. 


‘VANGELINE THEATER, 
New Iberia, La. 

GENTLEMEN: This will acknowledge receipt of your letter of March 20, and in 
reply thereto, wish to advise that the contract was agreed upon to be 10-15 cents 
for second-run pictures. I do not know who wrote this letter because it is 
merely signed “Evangeline Theater,” however, wish to advise that I spoke to Mr. 
Sliman last week and asked him if he wanted the contract to go through, in 
view of the change in admission at the Palace Theater, and he said to put it 
through, which we did. Therefore, it has been approved by New York and we 
expect you to follow out the terms of it, as I have no alternative in the matter. 

Assuring you of my appreciation for this business, and with kind regards, I 
remain, 

Yours very truly, 
Pau H. Tessier, Manager. 


ExuHrpit No. 7 
Fox Frum Corp., 
New Orleans, La., September 19, 1934. 
Registered : 
Mr. PHitip SLIMAN, 
Laurel Theater, Laurel & Austerlitz Sts., City. 

DeaR Mr. SrtIMAN: We cannot allow any of our products to play at your 
theater at an admission less than 15 cents for adults, which is in accordance 
with contract terms, nor can we permit you to play our product with any other 
feature subject as a double bill. 

Will appreciate your calling at this office at your earliest convenience so 
we can discuss this. We expect you to comply with the terms oy your contract, 
and accept this letter as definite understanding that this will be done. 

Very truly yours, 
Fox Firm CoRPORATION, 
BE. V. LANDAICHE, 
Branch Manager. 


Exurerr No. 8 


UNIVERSAL FILM ExcHANGEs INC., 
New Orleans, La., November 20, 1934. 
Mr. P. SLIMAN, 


Laurel Theater, New Orleans, La, 

DEAR Mr. SLIMAN: According to your advertisement, I understand that you 
played our feature, Countess of Monte Cristo, Monday and Tuesday at 10 cent 
admission. 

This is a violation of your contract, which calls for 10 cents for children and 
15 cents for adult—and wish to advise that we expect you to live up to the terms 
of the agreement dated March 18, 1934. 

According to our records, you have Uncertain Lady booked for December 3-4, 
which is a Monday and Tuesday, and this is to advise that we must request that 
you charge admission prices as per the terms of your contract, on this and any 
other subject which you have under contract. 

Will you kindly acknowledge receipt of this letter and assure us that you will 
play each and every one of our subjects in accordance to the terms of our 
agreement? 

Kind regards. 

Yours very truly, 
PAUL H. TEssIer, 
Manager. 
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OxHIBIT No, 9A 


VITAGRAPH, INC., 
DISTRIBUTORS OF WARNER Bros. PICTURES, 
New Orleans, La., November 17, 193; 
Mr. P. SLIMAN, 
Evangeline Theatre, New Iberia, La. 


Dear Mr. SLIMAN: We are again advised that you are running our pictures at 
10 cents to adults, i. e., that on November 1 you showed Dark Hazard at admission 
price of 10 cents to adults, matinee and night. 

May we have your comment? 

Very truly yours, 
L. CONNER, 
Branch Manager 


Exuisit No. 9-B 
NOVEMBER 21, 1934 
Mr. L. CONNER, VITAGRAPH, INC., 
150 S. Liberty Street, New Orleans, La. 

Dear Mr. ConNeR: Your letter of November 17 received and contents not: 
Will you please favor us by advising whether the information you hav« 
charge made against us was furnished you in writing through the mail or a verb 

complaint. 
It is our intention to take proper steps to protect our interest and stop such 
malicious comment. 
Thanking you in advance for the courtesy of a reply and with kindest regards 
we remain, 
Yours very truly, 
EVANGELINE THEATER 


Exuisit No. 10—-A 


EVANGELINE THEATER, NEW IBERIA, LA., 
New Iberia, La., January 14, 1935 
MeEetTrRo-GOLDWYN-MAYER DISTRIBUTING CorP., 
New Orleans, La. 

GENTLEMEN: Some months ago, on one of your visits to New Iberia with M1 
Luke Conners of Vitagraph, Inc., the subject of the possibility of buying you 
feature product “second run” for the Evangeline Theater was discussed. 

At that time we informed you that we were playing “second run” product 
from the following companies: Vitagraph, Inc., Fox, RKO, and Universal and 
showed your our contracts with Vitagraph, Inc., regarding prices, ete. Befor 
leaving you promised that you would give this matter your careful considerati 
and would let us hear from you as soon as you had reached some decision. 

Several weeks elapsed and not hearing from you, we wrote you reminding you 
of our conversation and you answered informing us that you had this business 
under advisement and urged us to drop the matter for the time being, stating 
that probably at a later date you would be in a position to discuss this deal 
with us further. 

Since receiving this last letter we have never heard from you again and ma) 
we ask if you have reached a final determination in this respect at this time, 
and what your decision is. We are anxious to use some of your feature pictures 
if it is agreeable to you. 

Your kind consideration and attention to this letter and a reply at your 
earliest convenience will be appreciated. 

Trusting to hear from you favorably and with kindest regards and best wishes, 
we remain, 

Yours very truly, 
EVANGELINE THEATER, 
per ——————__,, Manager. 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 409 


Exurert No. 10-B 


Merro-GoLtpwYN-MAYER DISTRIBUTING CoRP., 
New Orleans, La., January 19, 1935. 
A. SLIMAN, 
Evangeline Theater, 
New Iberia, La. 

Dear Mr. Strman: This will serve to acknowledge your registered letter of 
January 14. I have no information that I can give you at this time, other than 
what I have already given to you and Philip in person. 

It is entirely possible that I may make a trip in your direction within the 
next few weeks, at which time I will be very happy to see you and your father 
and talk about film business or anything that may be on your mind. 

Yours very truly, 
C. J. BRIANT, 
Manager, Metro-Goldwyn-Mayer Dist. Corp. 


Exurtstr No. 11 


Metro-GoLDWYN-MAYER DistTrRIBUTING CorpP., 
New Orleans, La., February 4, 1935. 
Mr. C. AkTHUR PROVOST, 
ittorney at Law, 
New Iberia, La. 


Dear Srr: Your letter of January 29 with reference to Mr. Sliman of the 
Evangeline Theater, New Iberia, received. In reply please be advised that we 
feel that it would not be to our best interest to have any further representation 
at this time in New Iberia. 

Yours very truly, 
C. J. Brrant, 
Manager, Metro-Goldwyn-Mayer Distributing Corp. 


Exursit No. 12—A 


PARAMOUNT PicTuRES DISTRIBUTING CorP., 
New Orleans, La., January 17, 1935. 
Mr. A, SLIMAN, 
Evangeline Theater, 
New Iberia, La. 

DEAR Sir: We have your inquiry of the 14th; however, at this time I am not 
in position to offer you any of our product; but, if, at a later date, we are able 
to do so, we will be glad to take advantage of the opportunity. 

Kindest wishes, 

Yours very truly, 
H. F. WitkKes, Exchange Manager. 


Exurpit No. 12—-B 
JANUARY 29, 1935. 
PARAMOUNT PICTURES DISTRIBUTING CorP., 
215 S. Liberty Street, 
New Orleans, La. 

GENTLEMEN: On the 14th instant Mr. A. Sliman of the Evangeline Theater 
of this city wrote you relative to playing your feature pictures, second run, 
at the Evangeline. On the 17th instant you advised that you were not in a 
position to offer him any of your pictures. 

Mr. Sliman has requested me to inform you that because of existing condi- 
tions at New Iberia he has been unable to get a sufficient number of pictures 
with any drawing power. 

He informs me that other distributors have sold him second run pictures for 
showing at the Evangeline Theater, and does not feel that he has been treated 
fairly by you. He has been negotiating for pictures of this character with you 
for a long period of time with no definite results, and has been unable to get any 
definite commitment from you in this particular. 

Awaiting an early reply, Iam 

Very truly yours, C. ARTHUR PROVOST. 
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EXHIBIT No. 12-C 


PARAMOUNT PICTURES DISTRIBUTING CorP., 
Times Square, New York, February 25, 1935 
C. ARTHUR Provost, Esq. 
Attorney at Law, 
New Iberia, La. 

My Dear Stir: Your letter of January 29 to our New Orleans branch has been 
referred to us. 

We have caused a careful investigation to be made of the facts surrounding 
our disinclination to serve your client with any pictures at the Evangeline Th 
ter, New Iberia, second run. 

1 find that, in the exercise of individual business judgment, our New Orlea 
exchange justifiably made such decision. 

Our present customer in New Iberia has been a very satisfactory account for 
a great many years, and our business relations always have been pleasant and 
profitable to us. 

Our business judgment, which is based on many years of experience in these 
matters, dictates that, in the town of New Iberia, which has a population of 
less than 8,500, it would be unwise to endanger the revenue which we are now 
receiving from our account, by licensing our photoplays to a second run theater. 

ours very truly, 
J.J. UNGER. 


ExHisit No. 13 


UNITED ARTISTS CoRP., 
New Orleans, La., October 26, 1935 
Mr. PHirire SLIMAN, 
Laurel Theater, 
Laurel and Austerlitz Streets., 
New Orleans, La. 

Dear M. SLIMAN: It has come to our attention again that you have been 
double billing our product and in addition, selling those double bills for a 10-cent 
admission in your Laurel Theater. 

You are well aware of the fact that this is a violation of your contract with 
us. We have cautioned you about this procedure on numerous occasions but 
you have disregarded the matter entirely. It has now reached a point where we 
must take more serious measures, therefore, unless you discontinue this practice 
immediately, we shall be obliged to forego doing business with you. 

Yours very truly, 
UnitTep ARTISTS CorpP., 
G. R. FRANK, 
Sales Manager 


Exuisit No. 14 


CoLUMBIA PICTURES OF LOUISIANA, INC., 
New Orleans, La., May 5, 1936. 
Mr. A. SLIMAN, 
Ivangeline Theater, 
New Iberia, La. 

Dear Moe: It has been reported that Hell Ship Morgan which recently played 
in your theater was used as a part of a double bill. 

I thought we have gotten together regarding this matter, particularly in view 
of the fact that I had given you reductions in order to try to cooperate in every 
way possible. 

I therefore want you to remember your promise in the future and book these 
features in the manner you agreed, that is, on single-bill programs. 

Thanking you for your cooperation and with kindest regards, I am 

Yours very truly, 
CoLUMBIA PICTURES OF LOUISIANA, INC., 
H. Duvat1, Manager. 
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Exutsit No. 15 


4 


SEPTEMBER 4, 1937 
\TTORNEY GENERAL, 
Department of Justice, 
Washington, D.C. 


Dear Str: Since my letter of July 20, in answer to your letter of March 27 


am ts 
imstances have arisen which prompt me to advise that I have been unable 
obtain any new motion picture product for the Evangeline Theater, New 
ia, on the 1937-38 schedule. We have been doing business with Republic 
ce the opening of the Evangeline Theater in April 1930, and have been buy- 
¢ and playing their product 100 percent. From 1930 to 1935 this company 
s known as Arthur C. Baumberg Attractions or Monogram Pictures. In 
935 this company changed its name to Republic Pictures. I have been in to 
see them to make a deal inasmuch as all deals I have made with them in the 
ast were closed earlier than now, and their answer is that they first have 
see what they are going to do with Saenger Theaters Corp. (the power 

s territory). 


in 


past 3 


[ have been buying and playing Grand National pictures 100 percent for 
years from which time they first opened up their office in this ter- 
They also told me that they could not do anything until they saw 
they would do with Saenger Theaters Corp. 
Last year I bought Columbia 100 percent, and this year their answer is they 
not know whether they will have any product for me or not. 
[ have been around to every film exchange in New Orleans that serves this 
ritory, and have not been able to buy one reel of new product for the Evan- 
ne Theater, New Iberia, on the 1937-38 schedule. I would appreciate you 
king into this matter at your earliest convenience, suggesting that an investi- 
tion be made of the tactics used by the Saenger Theat 
opposition. 


fers Corps 


MN 


n now almost out of produnet, and in urgent need of 
ue to operate the Evangelil 


products 
ne 


Theater under the policy since it 0] 
opposition theater (Palace Theater) is not a Saen 
v owned house but a member of the Affiliated Theate 
diary of Saenger Theaters Corp., and their fee from this 
nd booking, is a percentage of the film rental that the theater Li 
isting that you will give the above your personal and immedi: 
main 


CTE? 
} 


Very truly yours, 


EVANGELINE 7 
Per 


Vanage) 
ExuHIsiIT No. 16 


DEPARTMENT OF JUSTICE, 
Washington, D. C., September 10, 1937 
\. SLIMAN, 


Vanager, Evangeline Theater, New Iberia, La. 
DEA 


k Str: Your letter of September 4, 1937, respecting your inability to pro- 
motion-picture product for the 1937-38 exhibition season, is acknowledged 
Information is requested indicating whether the Palace Theater, your com 
etitor, has placed under contract more motion-picture product than can be legiti 
mately displayed under its existing program policy. 


11N'¢ 


Also advise whether or not 
Republic, Grand National, or Columbia have sold their product to the Palace 
The 


ater. If so, then state what other product that theater has under contract. 
[f your efforts to procure product from the distributors are covered by corre 
spondence, please submit copies thereof. Also, please advise whether, since you: 
etter of September 4, you have been able to procure product from any of the 
major distributors, and the number of pictures from each. 
When this information has been received, further consideration will be given 
to your complaint. 
Very truly yours, 
Rovert H. JACKSON, 
tsxistaunt Attorney General. 


83617—53——_27 
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ExHipBit No. 17 


OCTOBER 1, 1937 


Mr. Ropert H. JACKSON, 
Assistant Attorney General, 
Washington, D.C. 


This will acknowledge receipt of your letter of the 10th da 





DEAR SIR: 





September. 





I have gone to the different 





film exchanges in New Orleans ft) 











to buy 1937-388 product for the Evangeline Theater, New Iberia, La., but h 
been unable to effect a purchase. 
I have been given the same answer as before from the different excha 


managers—that they do not have any product to offer me now, and do not kno 
whether or not they will have any to offer later on. 

From the information I get, the buyer and booker (Affirmed Theaters, | 
New Orleans, La.) of which the Palace Theater, New Iberia, La., is a mem! 
has contracted for product for their theater from the following companies 

Columbia Pictures Corp. 

Metro-Goldwyn-Mayer Distributing Corp. 

Paramount Pictures Distributing Co., Ine. 

Vitagraph Inc. (Warner-First National). 

I am very much pressed for product to continue my bookings. 
will be able to take some action that will give us immediate relief. 

Trusting that you appreciate the need of my position, and that you will give 
this matter your immediate and personal attention, I am 

Very truly yours, 













I trust that 


EVANGELINE THEATRE, 
a pL le 


Manage) 








ExuHisiIt No. 18 


NOVEMBER 12, 1937 
Mr. Rosert H. JACKS0N, 
Assistant Attorney General, Department of Justice, 
Washington, D. C. 

Dear Mr. JAcKSON: This will acknowledge receipt of your letter of Octob 
12, and in answer thereto, be advised that: 

(1) The approximate drawing population of New Iberia served by the Eva 
geline Theater is 25,000. 

(2) The location of the Evangeline Theater is in the heart of the business di 
trict of New Iberia, and is located on the main street of the town. The seati1 
capacity is 660 seats. 

The only motion-picture product which this theater has under contract 
1937-38 at the present time is as follows: 

Monogram Southern Exchanges Independent Co., Inc. 
iated Producers, Inc. Independent Co. (10 pictures). 
(18 pictures). 

The product under contract by this theater last year was 












(64 pictures). Affi 
Republic Pictures Cor 








as follows: 








Bought Played 


Deliverit 
















RKO Distributing Corp 


























id 34 | 25 
Universal Film Mzehengek.... . --- cis co ob sh ite incense 32 | 25 
Grand National Corp 52 | 30 
Columbia Pictures Corp. ‘ hagired 56 | 42 
Vitagraph, Inc_. é ff 6 | 4 
20th Century-Fox Distributing Corp__....._-.---.-.-----.-.-- | 20 20 
United Artists Corp_- ite RL eS eine Mees ace 5 5 
Republic Pictures Corp- o ; Sk ake tel 69 63 
Affiliated Producers, Inc bah. cee eS epoit} 16 10 
Atlantic Pictures. -- 4 6 6 


Gaumont-British ee ae ee Sell 


The above-mentioned pictures were all first-run product for the Evangeline 
Theater, New Iberia. 

(3) In answer to paragraph No. 3 of your letter, it is impossible to get an 
answer to any letters that are sent to the different exchange managers regarding 
the purchase of 1937-88 product, inasmuch as they will not commit themselves 


i) 
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writing. I have personally gone to every exchange in the city of New Orleans 
company with my brother, Philip A. Sliman, who handles all the business 
taining to the Evangeline Theater as far as the New Orleans exchanges are 
cerned, inasmuch as he lives in New Orleans and has an office in the film 
center located in that city 

He has also repeatedly gone to the different exchanges and spoken to the 
managers, and the only answer he would get was they were not ready to sell any 
motion pictures at the present time, nor would they be in a position to say whether 
thev would have any for sale for this theater at any later date. 

In reply to the last paragraph of your letter, we leave it entirely up to the 
Department of Justice as to whether or not they deem it adv isable or not to take 
ip this complaint with the New York representatives of the different distributors 
involved. , 

We also wish to make it known that the Evangeline Theater has for the pas 
4 years operated under the policy of using 5 motion pictures per week, or a t 
of 260 motion pictures per year. 

From information we have gathered, the following companies have sold their 
1937-38 product to the Palace Theater, New Iberia (or Essanee, their new show 
house): Columbia Pictures Corp.; Grand National Films, Inc.; Metro-Goldwyn 
Maver Distributing Corp., of Texas; Paramount Pictures Distributing Co., Inc 
Twentieth Century-Fox Distributing Corp.; Vitagraph, Inc, (Warner-First Na 
tional Pictures) ; United Artists Corp. ; Republic Pictures Corp. 

Thanking you for the many courtesies shown us in reply to our numerous 
complaints, and assuring you that should there be any further information de 
sired, we will be more than glad to submit same upon receipt of your request, we 


are 


Yours very truly, 


EVANGELINE THEATER, 


Manage 


ExHiInit No. 19 
NOVEMBER 16, 1937 
Mr. Roserr H. JACKSON, 
Assistant Atiorney General, 
Department of Justice, Washington, D. C.: 

Understand Universal Pictures Corp. closed deal with Palace Essanee Thea 
ters, New Iberia, La. Unable to get any product. In urgent need for continued 
operation. Thanks. 

EVANGELINE THEATER, 
Ne Ww The ria, La. 


EXHIBIT No. 20 


DEPARTMENT OF JUSTICE, 
Washington, D. C., November 19, 1937. 
Mr. A. S. SLIMAN, 

Vanager, Evangeline Theater, New Iberia, La. 

Dear Str: This will acknowledge receipt of your letter of November 12, 1937. 
and your telegram of November 16, 1937, setting forth the information requested 
in my letter of October 12, 1937. 

As you know, this Department regards this information as confidential. How- 
ever, it will be appreciated if you will advise whether or not the Department 
has your consent to discuss the substance of your complaint with the New York 
representatives of the distributors involved, should it appear desirable to do so, 
for the purpose of ascertaining the reasons why they are unable or unwilling 
to furnish you a product deemed necessary for your successful operation. 

Very truly yours, 
Rosert H. Jackson, Assistant Attorney General. 
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EXHIBIT No. 21 
NOVEMBER 23 
Mr. Rosert H. JACKSON, 
Assistant Attorney General, 
Department of Justice, Washington, D. C.: 

Your letter of November 19 received in answer to same. Your Depart 
has our consent to discuss our complaint with New York representative 
distributors involved. Thanks. 

EVANGELINE THEATER, 
New Iberia, L 


Exuisit No. 22 


DEPARTMENT OF JUSTICE, 
Washington, D. C., November 30, 19 
Mr. A. S. StimMaAn, 
Manager, Evangeline Theater, 
New Iberia, La. 


Dear Str: Pursuant to the consent expressed in your telegram of November 
23, 1937, the substance of your complaint that you are unable to obtain sufficient 
motion-picture product to operate your theater in New Iberia has been trans- 
mitted to the New York representatives of the major distributors for considera- 
tion and appropriate action. 

Very truly yours, 
Rosert H. Jackson 
(assistant Attorney Gen 


Exuisit No. 23-A 


Mr. JAMES J. GRAINGER, 
Republic Pictures Corp. 
1776 Broadway, New York, N. Y. 

Dear Mr. GRAINGER: I am taking the liberty of writing you this lette 
miuch as I have contacted your local manager in New Orleans regarding Repu 
Pictures product for the 1938-39 season, and it seems as though I would not be 
able to get any satisfaction, although I feel I am due some consideration for the 
following reasons: 

My family has owned and operated the Evangeline Theater, New Iberia, 

t was opened in April 1930 and have used 100 percent all product that w: 
tributed through the exchanges operated by Mr. Arthur C, Bromberg, and 
used Republic Pictures 100 percent for the seasons 1955-356 and 1956-37, alt! 
the product for the season 1937-88 was sold to the opposition theater 
even giving me a chance to bid for all of it, or any part of it, although I bh 
used from the 1937-88 product whatever pictures the opposition has passed 
from your company. 

Mr. Grainger, I am writing you this letter in hopes that you might see it 
sible in face of the business that I have given Republic Pictures in the past 
I should be given some consideration in bidding for your product for the y 
1938-39 100 percent or either at least being able to buy 50 percent of this product, 
if not all. 

I am sure that your local representative in New Orleans will enlighten you fo 
the fact that we are a bona fide account and that we will live up to whatever 
contracts we might make. 

The writer does all of the buying and booking for the above theater and resides 
in the city of New Orleans, and has a place of business at 218 South Liberty 
Street, and would appreciate an answer to this letter at the above address 

Thanking you for any consideration that you might give the above matt 
and awaiting your favorable reply, I. remain 

Yours very truly, 
EVANGFELINE THEATRE 
By P. A. SiIMan. 
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Exursit No. 23-B 


REPUBLIC PICTURES CORP., 
New York, N. Y., August 29, 1938. 
Mr. P. A. SLIMAN, 
Evangeline Theater, 
New Iberia, La. 

Dear Mr. StiMAN: I have referred your letter of August 23 to Mr. Seicshnaydre 
at New Orleans. 

Our product is distributed under a franchise plan of operation, and our New 
Orleans office naturally must handle all accounts personally. 

Kindest regards. 

Sincerely, 


Exuisit No. 24-A 
AvuGusT 22, 1938. 
W. Ray JOHNSTON, 
Monogram Pictures Corp., 
Rockefeller Center, New York, N. Y 

Dear Mr. JOHNSTON : Lam taking the liberty of writing you this letter inasmuch 
as I have taken up the matter of contracting for your 1938-39 pictures from 
your local manager, and it seems as thongh I have not been able to get any 
satisfaction, Which, I think, I am rightfully due in face of the following reasons: 

The Evangeline Theater which we own and operate has been using product 
thut has been distributed in this territory by your former franchise holder, Mr. 
Arthur C. Bromberg, 100 percent up to the time that your company sold out to 
Republic Pictures Corp., and since your company went back into business, I 
bought your product of the 1937-38 production 100 percent, and it seems as 
if now the product of your company for the 1938-39 releases are going to be 
offered, and may be sold to the opposition house, without giving me a chance to 
bid for it. 

Mr. Johnston, I am writing you this letter as I feel that I am due some consid- 
eration in bidding for your product as I have been your account for the past 
years, and I am sure that your local manager will verify the fact that any 
contract that we might make would be a bona fide agreement as we have brought 
from your company in the past and we know no reason why our business relation- 
ship should not continue. 

The writer resides in the city of New Orleans and does all of the buying and 
booking for the Evangeline Theater, New Iberia, and has a place of business at 
218 South Liberty Street, and would appreciate an answer to this letter at the 
above address. 

Thanking you for any consideration you might grant us in face of the above 
statements, and awaiting your favorable reply, I remain 

Yours very truly, 
EVANGELINE THEATER, 
By P. A. SLIMAN. 


SxHiBIT No. 24—B 


MonoGrRAM PICTURES CorP. 


New York City, August 25, 1938. 
Mr. P. A, SLIMAN, 


New Iberia, La. 


Deak Sir: This will acknowledge receipt of your letter of the 22nd addressed 
to Mr. W. Ray Johnston who is at the present time out on the West Coast. 
We are checking into this matter and will let you have a reply in a few days. 


In the meantime, please accept our thanks for writing us in connection with 
this. 


Yours very truly, 
GEO. W. WEEKS. 
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ExuHIBiT No. 25 
JANUARY 11, 1939 
‘'WENTIETH CENTURY-F'OX DISTRIBUTING CORP., 
200 S. Labertu Street, 
Vew Orleans, La 


Dear Sirs: We have heretofore made verbal requests on you from time to t 
to contract with us for pictures for our theater in New Iberia, but, for one re: 
or another, you have declined to make such contract with us. We would now 
to make formal request of your company either to contract with us for, or to su 
ply us with, any first-run pictures from the 1938-39 production, or, if there 
no tirst-run pictures open or available for New Iberia at this time, we would 
willing to contract for or to purchase any second-run or other run pictures whi 
you might have open for the town 


It is our understanding that your company is now serving second-run pictu 
n other cities and towns in this territory, and we would think that we sh 
be given, at least, the same privilege. 

Awaiting your prompt reply, and trusting that you will comply with ou 
quest, we are, 
Yours very truly, 


j 


EVANGELINE THEAT! 





EXHIBIT No. 26 
JANUARY 11, 1939 
PARAMOUNT PICTURES DISTRIBUTING Co,, IN« 
215 South Liberty Street, 
New Orleans, La. 


DEAR Strs: We have heretofore made verbal requests on you from time to time 
to contract wtih us for pictures for our theater in New Iberia, but one reas 
or another, you have declined to make such contract with us. We would now 
like to make formal request of your company either to contract with us for, 
or to sv pply us with, any first-run pictures from the 1938-39 production, or, if 
there are no first-run pictures open or available for New Iberia at this time, 
we would be willing to contract for or to purchase any second-run or other 
run pictures which you might have open for the town. 

It is our understanding that your company is now serving second-run pi 
tures in other cities and towns in this territory, and we would think that we 
should be given, at least, the same privilege. 

Awaiting your prompt reply, and trusting that you will comply with ow 
request, we are, 

Yours very truly, 
EVANGELINE THEATER 





ExHIsIT No. 27 
JANUARY 11, 1989 
MetTro-GOLDWYN-MAYER DISTRIBUTING CorP. OF TEXAS, 
150 South Liberty Street, 
New Orleans, La. 

Dear Srrs: We have heretofore made verbal requests on you from time to time 
to contract with us for pictures for our theater in New Iberia, but, for one reason 
or another, you have declined to make such contract with us. We would now 
like to make formal request of your company either to contract with us for, 
or to supply us with, any first-run pictures from the 1988-39 production, or, if 
there are no first-run pictures open or available for New Iberia at this time, 
we would be willing to contract for or to purchase any second-run or other 
run pictures which you might have open for the town. 

It is our understanding that your company is now serving second-run pi 
tures in other cities and towns in this territory, and we would think that we 
should be given, at least, the same privilege. 

Awaiting your prompt reply, and trusting that you will comply with our 
request, we are, 

Yours very truly, 
EVANGELINE THEATER 
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Mr. Surman. From 1935 through 1938 L supplhed to the Depart 


ment of Justice different affidavits involving the motion-picture in 


dustry in the New Orleans territory. The Department of Justice 
tile re ferring to these matters bears the following respective symbols : 

“60-686.” and “GWB 60-6-30-19," and “HGM: VHK 60—6-30 
19-1.” 

Their files cover all of these complaints and affidavits that were 
given to the Department of Justice during those years. 
~ The different Assistant Attorneys General who I had cor responded 
with, and who asked me for certain information that they wanted 
in the New Orleans territory at the time that the Government was 
preparing to file the Paramount suit were: Harold M. Stephens, 
John Dickinson, Robert H. Jac ‘kson, Wendell Berge, Thurman Ar- 
nold, Special Agent Nelson Perry, Special Agent She Iby Fitze—they 
were two special agents, as I can recall, that were sent to New Orleans 
to get affidavits on pertinent information for the Government in the 
Paramount suit. 

In January 1952 I was called upon by Mr. Arthur A. Gladstone, 
of the legal department of the FCC, and gave him an affidavit, which 
his office wanted to use in a matter pertaining to Paramount Pictures 
Inc., and E. V. Richards, Jr. 

Exhibits 28 through 35, which I am submitting for the record, give 
only a vague tale of the difficulties we have encountered during those 
vears, and I ask that the files of the Department of Justice be thor 
oughly examined for a complete story. 

After the Government had filed their suit in the Paramount case 
we were then able to get first-run product and also second-run prod- 
uct in sufficient quantities to operate the theater. 


Exuisir No. 28 


DEPARTMENT OF JUSTICE, 
Washington, D. C., September 24, 1988. 
Mr. P. A. SLIMAN, 
218 South Liberty Street, New Orleans, La. 

Dear Str: Mr. Abram F. Myers, general counsel for Allied States Association 
of Motion Picture Exhibitors, has advised the Department that you are thor- 
oughly familiar with conditions adversely affecting the independent exhibitor 
in the territory served by your asscciation, and that you will be glad to furnish 
the Department with information. Accordingly, a special agent of the Federal 
Bureau of Investigation has been instructed to call upon you and we anticipate 
that he will do so within the next 10 days or 2 weeks. 

This investigation is being made to elicit information to be used in connection 
with the suit entitled United States v. Paramount Pictures, Inc., et al., filed 
in the United States District Court for the Southern District of New York on 
July 20, 1988. The special agent has been supplied with a copy of the petition 
and has been advised as to the matters upon which we desire information, 

However, prior to and independent of your interview with the special agent, 
we would appreciate your cooperation on the following matter at once. We 
desire at the earliest practicable date to obtain leads as to all instances in 
your territory where independent exhibitors have sold or leased theaters to, or 
entered into operating agreements with, major companies or circuits affiliated 
with major companies, as the result of coercive tactics such as the threat to 
build, or the building of, a competing theater, or as the result of conditions which 
have made continued operation difficult or impossible, such as inability to obtain 
sufficient product or unreasonable clearance and zoning 

At this time we are interested only in theater acquisitions by the major com- 
panies or affiliated circuits which have occurred within the last 3 or 4 years, and 
are particularly interested in obtaining the most recent of such instances. Please 
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state as to each case the name and address of the person involved; the approx 
mate date when such sale, lease, or operating agreement was negotiated ; 
name of the major company or affiliated circuit involved; and very briefly 
nature of the circumstances or conditions which induced the transactior 
known to you. State also if you know whether in each instance the person na 
would be willing to execute an affidavit covering the situation. 
Upon receipt of your reply, we will take up directly with the persons named 
the matter of the form and details of their affidavits. 
Your reply at your earliest convenience will be greatly appreciated. 
Very truly yours, 
THURMAN ARNOLD, 
Assistant Attorney Gene 


ExHIBirT No. 29 
DEPARTMENT OF JUSTICE, 
Washington, D. C., September 27, 19 
ELDON §. LAZARUS, Esq., 
Lazarus, Weil & Lazarus, 
New Orleans, La. 

Dear Sir: Your letter of September 21, 1958, to Abram F. Myers, Esq., genes 
counsel for Allied States Association of Motion Picture Exhibitors, concer! 
the complaint of Mr. Philip A. Sliman, who operates the Evangeline Theater 
New Iberia, La., with the enclosures referred to therein, has been referred | 
Mr. Myers to this Department. 

A special agent of the Federal Bureau of Investigation has been instructed 
to call on Mr. Sliman to obtain complete details of the various points involved 
his complaint. 

However, prior to the interview by the special agent and independent thereof 
the Department would like to obtain Mr. Sliman’s affidavit for use on a motion 
for a preliminary injunction in the suit entitled United States v. Paramount Pi 
tures, Inc., et al., filed on July 20, 1988, in the United States District Court f 
the Southern District of New York. 

It is desired that the affidavit for the purpose stated be limited to the situation 
regarding product. This subject, however, should be developed fully, both be 
fore and after the new Essanee Theater was constructed. The efforts of th« 
competing interests to obtain control of Mr. Sliman’s theater, including threats 
made, as set out in the affidavit executed by Mr. Sliman on January 15, 1937, 
should also be fully developed. 

It appears from records available to us that the companies named by Mr 
Sliman as being interested in or controlling the competing theaters in New Iberia 
are affiliated with Paramount Pictures, Inc., through that company’s interest or 
control of Paramount-Richards Theaters, Inc. However, the relationship, what 
ever it is, should be stated, giving accurately the names of companies involved 
In the appropriate place in the affidavit the official connection of persons with 
whom Mr. Sliman had dealings, such as those referred to in his aforementioned 
affidavit, with the affiliated companies should be stated, 

The affidavit should be entitled in the case and an original and two copies 
furnished to us. The enclosed form of affidavit, which we have used as a model 
in obtaining affidavits covering theater acquisitions by major companies or Ci! 
cuits affiliated with major companies, will indicate the style of affidavit desired 
and the subject matter to be covered. 

Other points included in Mr. Sliman’s statements will be as stated, developed 
by the special agent upon his interview with Mr. Sliman. 

Your prompt and careful attention in this matter will be greatly appreciated 

Very truly yours, 


THURMAN ARNOLD, 
Assistant Attorney General 
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ExureiT No. 30 
OCTOBER 4, 1938 
Hon. THURMAN ARNOLD, 
Assistant Attorney General, 
Department of Justice, 
Washington, D. C. 


(Your File HB 60-6-380-19.) 


DeaR Mr. ARNOLD: Your letter dated September 27 was not received by me 
until the afternoon of September 30. Immediately I set about preparing the 
affidavit to be subscribed by Mr. Philip A. Sliman, an original and two copies of 
which, as requested by you, are enclosed herewith. I hope that upon reveiwing 
the affidavit you will find that we have drawn it in form satisfactory to you, and 
that the facts in the case, insofar as they relate to product, have been set out with 
sufficient detail and circumstantiality as to make the affidavit available for use 
on the application for a preliminary injunction in the case of United States v 
Paramount Pictures, Inc., et al. 

If, for any reason, the affidavit, as drafted and subscribed, does not meet with 
your approval and you desire any changes or additions to be made, please advise 
me, and I shall be glad to cooperate further to the end of furnishing you the 
available evidence in proper form. 

Yours very truly, 
ELDON S. LAZARUS. 


ExuHisit No. 31 


IN THE District CoURT OF THE UNITED STATES FOR THE SOUTHERN DISTRICT Of 
NEw YORK 


United States of America, Petitioner, v. Paramount Pictures, Ine., et al., 
Defendants. 
Equity No. 87-273 
AFFIDAVIT 
STATE OF LOUISIANA, 
Parish of Orleans, 88: 


Philip A. Sliman, being duly sworn, did depose and say: 


I 


That he is 33 vears of age, a citizen of the United States of America, having 
been born in the city of New Orleans, La., where, since birth, he has resided, 
and still resides, his address therein being 4114 Canal Street: that his father, 
Kalil Sliman, also a citizen of the United States, living at 4114 Canal Street, in 
the city of New Orleans, La., is, and for the last 8 years has been, the owner and 
operator of the Evangeline Theater in the city of New Iberia, parish of Iberia, 
La.; that affiant, since the acquisition of the said theater by his said father, 
has been, and is now, the New Orleans representative of said theater, doing all 
of the buying and booking therefor and handling all of the business matters and 
affairs of said theater therein, the direct managership thereof is in the hands of 
his brother, Amedee Sliman, who resides at the Evangeline Hotel, in the city of 
New Iberia, La.; that, in addition to affiant’s said connection with the said 
Evangeline Theater of New Iberia, La., affiant owned and operated between 
March 1934, and December 1936, the Laurel Theater, in the city of New Orleans: 
that for the last 4 years affiant has been the owner of, and has operated for 
his own account, the business known as Atlantic Pictures, at 218 South Liberty 
Street, in the city of New Orleans, La., engaged in the distribution throughout 
the States of Louisiana and Mississippi of the product of independent producers, 





among which are: Spectrum Pictures Corp. of New York City, Amity Pictures 
Corp. of New York City, Astor Pictures Corp. of New York City, and Howard 
Hughes Productions of New York City; that affiant does not now have, nor has 
he had, any connection with any other motion-picture theater, or producing, 
exhibiting, or distributing company. 
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II 


That the city of New Iberia is a city of approximately 12,000 persons, the 
United States census (1950) showing the population to be at that time Sf 


that the suid Evangeline Theater is located on Main Street and has a 
capacity of 650. 


seat 
and operations commenced the rein in 1930; that the two « 
sition theaters in the city of New Iberia are: (1) the Palace Theater, loca ed 
on Main Street, immediately adjacent to the Evangeline Theater, and ha 
a seating capacity of approximately 670, which was opened in February 
as the first opposition house in New Iberia; (2) the Essanee Theater, loc 
on Iberia Street, in the city of New Iberia. approximately 114 blocks from 
Kvangeline Theater, and having a seating capacity of approximately 1,100, The 
Kssanee Theater was the last of the opposition houses to be opened, and 
menced operations in November 1937. Both the Palace and the Essar, 
Theaters are owned and operated by a partnership composed of Julius Scharf 
and Elias Elias, both residents of the city of New Iberia. Both of the < l 
‘ast-mentioned theaters are affiliated with Theaters Service Corp. (form 
Affiliated Theaters, Inc.), which, to the best of affiant’s knowledge and }y 
is a Louisiana corporation and which has its principal place of business i) 
State of Louisiana at 629 Common Street, New Orleans, La. That, to th 
of affiant’s knowledge and belief, the said Theaters Service Corp. is conti 
throuzh stock ow nership by E. V. Richards, of New Orleans, La., who is the 

lu. V. Richards who is one of the principal stockholders and one of the contre 
spirits in Paramount-Richards Theaters, Inc.: that the said Paramount-Ricl 
Theaters, Inc., is a subsidiary or an affiliate of Paramount Pictures, Ine 
from the time the Evangeline Theater was first cpened in 1930 it was the fixed 
policy of that theater to operate as a first-run theater making four changes of 
feature pictures a week until May 1984, and thereafter making five changes of 
first-run feature pictures a week, always using first-run product; that fro 
the time that the Essanee Theater was opened in November 1937, the manage 
nent of the Evangeline Theater as been unable to contract for sufficient first 
run product to enable said theater to continue its fixed policy of running only 
first-run product and of making five changes a week, and for the last year h 


been forced to use any product that it could get. first-run or any other run 
if said Evangeline Theater had adhered to its said fixed policy it would have 
been closed many months ago for lack of sufficient first-run products; that prior to 


November 1937, the Evangeline Theater was enabled to buy sufficient firs: ru 
product to continue its fixed policy of operation from the following producing 
and distributing companies: Vitagraph, Ine., Columbia Pictures Corp., United 
Artists Corp., Ine., Universal Film Nxchanges, Inc., Republic Pictures Corp 
RKO Radio Pictures, Inec.. Monogram Southern Exchanges, Inc., Grand Nationa 
Films, Ine., Twentieth Century-Fox Distributing Corp., Affiliated Produce 
Ine., Gaumont-British Pictures Corp. of America: that since the opening of the 
Essanee Theater, in November 1937, the Evangeline Theater has been able to 
purchase only some first-run product from the following companies: Affiliated 
Producers, Ine., RKO Radio Pictures, Inc., Republic Pictures Corp., Monogram 
Southern Exchanges, Inc., Gaumont-British Picture Corp. of America: and has 
been able to purchase only some second-run product from the following com 
panies: RKO Radio Pictures, Inc., United Artists Corp., Inc.; that up to the 
present time, notwithstanding diligent effort upon the part of affiant and pot 
withstanding application by him to each one of the companies herein named. 
he has been unable to purchase, or have offered to him for lease, to be used in 
said Evangeline Theater any first-run or second-run feature pictures of the 
1938-39 product; that from the time the said Palace Theater was opened the 
policy has been, and still is. te show four first-run feature pictures per week 
The operating policy of the said Essanee Theater since it was opened in November 
1937, has been, and still is, to show four first-run feature pictures per week: 
that the Evangeline Theater, as a result of the acts and doings of those Seeking 
to drive the Evangeline Theater out of business, has been forced to show only 
such first-run or second-run feature pictures as have been rejected by said 
Palace and said Essanee Theaters and to show other pictures that were from 
two to five years old, otherwise the said Evangeline Theater would have been 
forced to close its doors. 
IIt 


That from the time the said Palace Theater was opened in competition to th 
said Evangeline Theater very keen competition existed between said theaters, but 
as long as the Evangeline Theater was able to procure sufficient first run feature 
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nictures to maintain its established policy, it was able to operate successfully 
ind to meet the competition of said Palace Theater; that as said competition 
heegme keener, threats were made by the owners and operators of said Palace 
rheater and by the representatives of the Theaters Service Corp. (formerly 
\ffiliated Theaters, ne.), to open another motion-picture theater in the cit 
New Iberia. and said threats were carried out through the building of the 
Essanee Theater and the opening of same in November 1937; that on or 
November 11, 1936, one Gaston Dureau, Jr., who was then the buyer for 
Cheaters, Inc., and whe is still at this time the buyer for said corpora 
me of which has been changed in the meantime to Paramount 
mters, Inc., approached affiant and stated that he, the said Durea 
ould work out a deal with Julius Scharff, one of the owners and 
aid Palace Theater, whereby the interests of the said Palace Theater 
Evangeline Theater might be consolidated; that wpon being thus 
“i by said Dureau, affiant told him that affiant would be glad to ent 
negotiations, provided such consolidation could be worked out upon a 
and honorabie basis: that thereafter, on or about December 


Dureau again met affiant ond stated that he intended calling said 
by long-distance telephone, so as to have said Scharff come to the city 

New Orleans for the proposed discussion; that later in the afternoon of the 

iw day said Dureau telephoned affiant and stated that, inasmuch as the 
stmas holidays were at hand, it would be impossible for the said Scharft 

me to New Orleans at that time, but that he wonld be in New Orleans 

v after the first of the yvear: that on or about January 5, 1937, said Dureau 

vain telephoned affiant stating that said Scharff was in New Orleans and 
esting affant to come to his (the said Dureau’s) office in the Tudor Building 

t GOS Canal Street, New Orleans, at 5:30 o'clock that afternoon, which engage 
nt affiant agreed to keep; that upon arriving at the office of said Dureau at 
the appointed time affiant was greeted there by Messrs. Gaston Dureau, Jr., 
julins Scharff. and Levere Montgomery, the last-named person being an employee 
f the said Affiliated Theaters, Inc., (now Theaters Service Corp.) as booker for 
aid company; that at said conference affiant was asked to state what he had 
n mind regarding the theater owned by his father in New Iberia and known 
as the Evangeline Theater; that affiant answered that his said father would be 
igreeable to arrange a deal with said Scharff and Elias, whereby the said 
Evangceline Theater and the said Palace Theater would be consolidated, and 
affiant’s father, Kalil Sliman, as the owner of the Evangeline Theater, would 
receive one-third of the profits of the joint enterprise, after payment of all 
proper expenses, and the said Scharff and Elias would receive the remaining 
two-thirds of said profits; that thereupon the said Dureau and the said Scharfi 
both stated that a deal could not be worked out upon that basis, and that the 
miv way that a deal could be worked out would be for affiant to exhibit to said 
Scharff the books and records of the said Evangeline Theater, showing all of the 
operations thereof, and that upon examination of such books and records said 
Scharff would then agree to give to the said Kalil Sliman, as the owner of the 
Evangeline Theater, such percentage of the profits as said Scharff, in his judg- 
ent, night think would be proper, based upon the operations of said Evanzeline 
Theater as revealed by their books and records and upon the operations of the 
Palace Theater as might be stated by the said Scharff, without opening to the 
said Sliman for examination the books and records of said Palace Theater; that 
pon affiant expressing his unwillingness to accept such a proposition, the said 
Dureau stated that there were very few first-run pictures which the Evangeline 
Theater would be able to procure, and that there were practically no second-run 
pictures that would be available for said Evangeline Theater, and that unless 
fiant would agree to the proposition as made by said Scharff, the later would 
proceed to erect a third theater in New Iberia, which would consume al! first-run 
pictures that would be available for New Iberia and which would result in 
putting the Evangeline Theater out of business; that the new theater which was 
then and there threatened would be opened and the Palace Theater together 
would be able to obtain all of the first-run pictures through their connection with 
said Affiliated Theaters, Inc. (now Theaters Service Corp.), and that none of 
the exchanges would sell any of the second-run pictures for use in said Evangeline 
Theater, which would result in the ruination of said Evangeline Theater and 
in its elimintion as a competitor in the city of New Iberia; that affiant then and 
there told Messrs. Dureau, Scharff, and Montgomery that he did not consider 
their proposition was by any means fair or equitable, and that speakin: for his 
father, he could state that his father would not be interested in the proposition 
tendered to him and reiterating that the proposition which affiant had made 
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was more than fair and just in view of the fact that the investment in 
Evangeline Theater was at least 4 times the amount represented by the invest- 
ment in the Palace Theater; that whereupon the said three persons named 
gave affiant to understand in no uncertain terms that he would do as they had 
suggested or said Evangeline Theater would be put out of business, at the same 
time reminding affiant that they had driven numerous other exhibitors out of 
business at other points in this territory whenever an exhibitor refused to meet 
their terms and demands; that the said conference broke up without any ag 
ment being arrived at, and since that time affiant has not spoken to any | 
the 3 persons named regarding the subject matter of said conference. 

That the threats thus made to affiant, and subsequently carried out thro) 
the erection and opening of a third theater in the city of New Iberia and thro 
other coercive measures hereinabove and hereinafter set forth, were in lin 
with divers other threats made to, and to the knowledge of, affiant by varicus 
other persons connected, employed, or affiliated with said Theaters Service Corp 
and the said Paramount-Richards Theaters, Inc.; that at the time said threats 
were made, in January 1937, the said Scharff and Blias did not own, and had 
not acquired, the ground on which the said Essanee Theater was subsequently 
erected, but that sometine thereafter, the property in Iberia Street was acq 
on which said said Essanee Theater was erected and opened for operation in 
November 1937. 

That prior to the opening of said Essanee Theater, in November 1937, the said 
Scharff and Elias had, for several years, contracted for more product than was 
necessary for the operation of the said Palace Theater and which overbuying 
was resorted to for the express purpose of endeavoring to deprive the Evangelin« 
Theater of sufficient product to enable it to operate upon its fixed policy, and 
such overbuying was done with the full knowledge, consent, acquiescence and 
assistance of the said Theaters Service Corp. (formerly Affiliated Theaters, In 
and those associated and affiliated with said last named company; that this 
dition had become so aggravated that in 1934 affiant made a complaint to the 
New Orleans grievance board that was charged under the National Recovery 
Administration with the enforcement of the motion picture industry code, said 
case being entitled “Evangeline Theater v. Palace Theater”; that said case was 
heard before said New Orleans grievance board, which at that time was coinposed 
of Huston Duval, who was then, and is now, the manager of Columbia Pictmw 
Corp., Guy C. Brown, who was then the manager of RKO Radio Pictures, In 
Bertrand Kiern, who was then, and is now, the operator of the Happy How 
Theater, an affiliate of Theaters Service Corp. (formerly Affiliated Theaters, In 
and Norman Carter, who wus then, and is now, an official of several of the co 
panies owned or controlled by BE. V. Richards, and who was then, and is now, the 
confidential and legal adviser of said E. V. Richards. That upon a hearing before 
said board the complaint of said Evangeline Theater, presented by affiant without 
counsel, was rejected; that thereupon affiant took an appeal to the National 
Grievance Board in the City of New York, where said case was reconsidered upon 
the same facts and evidence as had been produced before the New Orleans 
grievance board, and in due course the finding of said New Orleans grievance 
board was reversed upon the ground that the said Palace Theater was proved to 
be guilty of wilfully overbuying product for the express purpose of depriving the 
Evangeline Theater of the necessary product for its operation. Reference is here 
made to the finding of said New York grievance board in the case No. C, A. 58, 
New Orleans, G. B. 

Further affiant sayeth not. 
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P. A, SLIMAN, 
Sworn to and subscribed before me this 4th day of October 1938. 


HERMAN LINDY, 
Notary Public. 













Exnhrpit No. 32 


DEPARTMENT OF JUSTICE, 
Washington, D. C., October 12, 1938. 








LazARus, WeiL & LAZARUS, 
605 Hibernia Bank Building, New Orleans, La. 








Attention: Eldon S. Lazarus, Esq. 





Dear Sir: This will acknowledge receipt of your letter of October 4, 1938, 
inclosing original and two copies of the affidavit of Philip A. Sliman. We wish 
to thank you very much, indeed, for your cooperation. 














H THURMAN ARNOLD, 
issistant Attorney General, 
Department of Justice, Washi 
( Your file EPH 60-6-86. ) 

Dear Mr. ARNOLD: I have had no acknowledgment of my letter of November 
$ although I assume without question that it reached you in due course. I hope 
that the information that I have given you, as far as it went, was of some 
benefit. 

In my letter I stated that all efforts to locate the charter of Paramou 
Richards Theatres, Inc., or to secure any information with regard to the 
stituency of this corporation, were unavailing, inasmuch as there was no record 
regarding it in the office of the secretary of state in Baton Rouge. I asked the 
secretary of state to make some investigation with regard to this company, 
because I could not understand how it was doing business in Louisiana without 
being qualified or without complying with the usual requirements regardil 
foreign corporations if it was chartered in some State other than Louisiana. 

This investigation was made by the secretary of state, and, on Saturday, I had 
a call from one of his representatives, who had been to the office of Paramount 
Richards, Inc., and had gotten full information with regard to it from its books 
and records. I am enclosing herewith a memorandum just as I dictated it to 
my stenographer, in the presence of the representative of the State government, 
from his original worksheets which he exhibited to me. I believe you will find 
this information very interesting, indeed. This was all taken directly from 
the books and records of the company, supplemented by statements made to the 
State’s representative by Mr. Harry K. Oliphant, the assistant secretary of the 
company. 

Let me repeat again, that I shall hold myself in readiness to give you an) 
further service that I can. 

Yours very truly, 


Evpon S, LaZarus. 


ExuHIsiT No. 34 
DECEMBER 28, 1938 
Hon. THURMAN ARNOLD, 
Assistant Attorney General, 
Department of Justice, Washington, D. C. 


(Your file EPH 60-6-86.) 


DeaR MR. ARNOLD: I do not seem to have had any acknowledgment from your 
office of my very full letter of November 4, 1938, and of my subsequent letter of 
November 21 in which I enclosed a detailed memorandum setting forth certain 
information that I had gathered regarding Paramount-Richards, Inc. 

I assume, without question, that these letters reached you in due course, and 
I am writing now only to inquire if there is anything further that either I or 
my client, Mr. Sliman, can do to be of assistance to you. 

As I am sure you already know, my client has been chafing under the oppres- 
sion brought about by those having a monopolistic control of the moving picture 
éndustry, and, while I have been contemplating taking some action on his part to 
obtain redress for the loss and damage which he has suffered, I have withheld 
doing so awaiting the outcome and developments of the Government's pending 
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case, May I ask what the situation of the Government's case is and what 
prospects are of its being brought to an early trial? 
With the season’s greetings, I am, 
Very truly yours, 
Erpon §. Lazarus 


EXHIBIT NO. 35 


DEPARTMENT OF JUSTI 
Washington, D. C., Junua 
S. LAZARI 8, Esq., 
carus, Weil & Lazarus, 
Suite 605, Hibernia Bank Building, New Orleans, La. 

Dear Sim: This will acknowledge receipt of your letter of December Us, 
We received the letters referred to therein in due course, and wish to thank 
very much for obtaining this information for the Department. 

With respect to your inquiry concerning the status of the suit against the major 

otion picture companies now pending in the southern district of New York 
the defendants filed motions for bills of particulars the end of October last, a 
Judge Bondy has not as yet ruled thereon. 

Very truly yours, 
THURMOND ARNOLD, 
Assistant Attorney General 

After the Government had filed their suit in the Paramount casi 
we were then able to get first-run products and also second-run prod 

cts in sufficient quantities to operate the theater. 

From 1939 through 1950 I bought Metro-Goldwyn-Mayer produ 
iicluding short su “ay 100 percent. The reason that I got Met: 
product was that during that tiume—however, I was unable to buy 
Metro on =, ior to that, was because Metro and Theater Services 
Corporation, the booking and buying combine which Mr. Richards 
headed, and who was also a Bash in Paramount Richards Theater 
[nc., and a dominating factor in United Theaters Corp., which oper 
ated 18 or 20 suburban wien in New Orleans, and still does, wer 
unable to work out a deal that Metro- Goldwyn- M: ayer W anted. 

Metro sold the Evangeline Theater in New Iberia their product. 
During the 11 or 12 years that I bought Metro product I did not 
have any discussion or any arguments with Metro as to the pric 
or the terms of the product, or the allocation of the playing time. 
That was left up to the discretion of Metro’s branch manager, Jimmy) 
Briant. He did the allocating and I played the pictures whichever 
way they wanted them to play, as I was not in any position to saj 

that I would not agree to such terms, because I needed product 
operate the theater. 

| Exhibit 36 :] 


Exurpit No. 36 


METRO-GOLDWYN-MAYER PICTURES, 
New Orleans, La., January 26, 19 
Re Evangeline Theater, New Iberia, La. 
Mr. PHILIP SLIMAN, 
221 South Liberty Street, New Orleans, La. 

Deak PHILIP: Attached is proposed sliding scale for the Evangeline Theater 
New Iberia, La., which I have been able to get approved by my sales manager 
It is a beautiful plan for pricing product and provides for the upward as well 
as the downward control of prices, 

Will you please study this scale and advise us that it may be put into effect 
in connection with your bookings on MGM pictures? 

The gross per unit is the controlling figure in studying the sliding seale. You 

rmine the number of units in a given gross by figuring 2 units for each 
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aturday, 2 units for each Sunday, and 1 unit for each of the other days of the 
eek For instance, Take Me Out to the Ballgame is 3 units; you divide the 
; into the total gross, thus producing the gross per unit, then you apply the gross 
nnit to the scale. In the case of Ball Game the $210 is over the 40 percent 
ntrol, therefore it is a 40 percent picture. The same application goes for the 
lance of the pictures. 
Kindest regards. 
Sincerely, 
C. J. BRIANT, 
Resident Vanage r, Loe w’s Incorporated. 


Vew Iberia, La.; theater, Evangeline; date, Jan. 16, 1950; scale, units, 
ninths; Saturday, 2; Sunday, 2 


Days |, 
of week 


AA 


SM 
SM. 
SM 
SM 
SM 
Qu 
\ 
SM 
QV 


W'l 


a 
ri 


MMA 


g scale: 25 percent, 118; 27)2 percent, 130; 30 percent, 142; 82'. p 
185; 40 percent, 205; 4214 percent, 225; 45 percent, 250; 47! 


fhis went on continuously with Metro until July 18, 1950. Mr. 
Richards’ partnership with Paramount ceased as of January 1, 1950; 


} 
was when Paramount, in the divorcement proceedings in the 


ree, bought out Mr. Richards’ interest in those theaters, known 
Paramount-Richards Theatres, Inc. 
On July 18, 1950, I received a letter from Metro that they were 
going to put the product in New Iberia on a bid basis. However, there 
is no need for a bid basis for Metro product with the op 
house, as they had all the other major companies’ product w! 
were using, and was not in need of additional product. 
[ have the letter, Senator; I will give you the letter. [Exhibit 37:} 


position 
Ich they 


Exnureir No, 37 


METRO-GOLDWYN-MAYER PICTURES, 
DISTRIBUTED BY LOEW’s INc., 
150 Soutu Lirerry STREET, 
New Orleans, La., July 18, 1950. 
Ke Evangeline Theater, New Iberia, La. 
Mr. P. SLIMAN, 
221 South Liberty Street, 
New Orleans, La. 
Dear Mr. StrMAn: After careful consideration of a request made for competi 
ve.bidding for first-run exhibition of our product in New Iberia, La., it has 
heen decided to submit our future releases for such bidding in this situation, until 
further notice. 
You will accordingly hear from us further as soon as pictures are 
such bidding. 
Yours very truly, 
Cc: z. 
Resident Manaade 
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On August 11, 1950, Metro sent out a bid letter on three pictures 
was not awarded any. 

On September 18, 1950, Metro’s branch manager, Jimmy Briant, 
a letter saying that instead of bidding on the product in New Ib 
they were going to divide the product in New Iberia between 
Evangeline and Essanee Theaters, which were the only first-run ho 
in New Iberia. That would mean that Metro had 4, or 6, or mayb 
picture in release, and they would submit 1 list, and the first list 
came to me. I would divide into 2 groups and it would be left to 
Theater Service Corp. to pick whichever of the group they wanted, a 
in the next list they Late? divide it and I could have the pick of wh 


ever group. [Exhibit 38:] 


ExHIsit No. 38 


MeETRO-GOLDWYN-MAYER PICTURES, 
Vew Orleans, La., September 18, 1950 
Re Essanee Theater, New Iberia, La. 


Ir. PAGE BAKER, 
629 Common Street, New Orleans, La. 

Dear Mr. Baker: In view of the expressed desire of both parties operating 
oss theaters in New Iberia, La., I have received authority to arrange for the 
division of product between the Essanee Theater and the Evangeline Theater 

The plan which we have found to work most agreeably and equitably is for 
each exhibitor to alternate in dividing product into two groups as it accumulates 
and the other exhibitor to take his selection of the two divisions made. 

This, of course, means discontinuance of bidding in this situation, and th 
substitution of the division plan outlined. 

Kindest regards. 

Sincerely, 
C. J. Brrant, 
Resident Manager, Loew's In 


That continued until March 23, 1952, when Metro advised they had 

i list of 4 pictures that they were going to divide in New Tberi: 
ong ver, at that time Metro had 8 or 10 yictures to release ied 1 
asked Jimmy Briant, the manager, why they were only going to 
divide 4 pictures when they had 8 or 10 pictures in release, and 
he said that he did not know what they were going to do as far as 
New Iberia was concerned but he was almost sure they were going 
on a bid basis, and I have a letter to that effect. 

He said he was going to Washington for a meeting with — 
officials and would take the matter up with them regarding the New 
Iberia situation. 

On January 31, 1952, I received from Metro-Goldwyn-Mayer (ex 
hibit No. 39) 

On May 5, 1952, I received from Metro-Goldwyn-Mayer (exhibit 
No. 40.) 

Exuipit No. 39 
JANUARY 31, 1952 
Memo from: C. J. Briant, New Orleans. 

DeaR PHIL: We have to go to bidding in New Iberia in response to a request 
from the Echo Drive-In. This will he effective immediately. Although the 
formal letter of notification will not go out for a few days I want you to have 
this advance memorandum. 


JIMMY 
©. J. Briant. 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 497 


Exuibit No. 40 


METRO-GOLDWYN-MAYER PICTURES, 
New Orleans, La., Vay 5, 1952 
Re: Evangeline Theater, New Iberia, La. 
Mr. P. SLIMAN, 
291 South Liberty St., New Orleans, La. 

DEAR Mr. SLIMAN: After careful consideration of a request made for compe- 
titive bidding for first-run exhibition of our product in New Iberia, La., it has 
heen decided to submit our future releases for such bidding in this situation, until 
further notice. 

You will accordingly hear from us further as soon as pictures are available 
for such bidding. 

Very truly yours, 
C. J. BRIANT, 
Resident Manager. 


Now, during the time that they had this meeting, on May 14, 1952 
I wired Mr. Briant that we would not object to his taking this matter 
up, Which was very important in New Iberia, as to the product. No 
answer to that wire was received. [Exhibit No. 41:] 


EXHIBIT No. 41 
May 14, 1952. 
Mr. C. J. BRIANT, 
Wardman-Park Hotel, Washington, D. C.: 

Would appreciate you taking up matter with proper officials regarding Metro- 
Goldwyn-Mayer product for Evangeline Theater, New Iberia, La., as has been 
the policy of past 10 or 12 years. Not getting product as explained to you pre- 
viously from other companies. Will abide by any percentage terms Metro- 
Goldwyn-Mayer will demand, as this product is very essential under present 
conditions to keep theater open. Kindest regards. 

Pup A, SLIMAN, 
Evangeline Theater 

From that date on Metro has been on a bid basis in New Iberia. 

On February 24, 1950, I bought from Metro a picture, namely, 
Battleground, which the contract had been signed and a date had been 
submitted, and on the terms of that contract it was to play 2 days, 
Sunday-Monday. I received a letter from Mr. Briant whereby he 
stated that he would not eon a 2-day play date on this picture, that 
he wanted 3 or 4 days and rather than have any argument with Metro 


and feeling this was just a subterfuge whereby Mr. Briant was wait- 
ing for me to say that I would only play 2 days, and he could then sel! 
the product to the opposition because I had refused to buy the product 
from the company on the terms they wanted, so I gave him the 3 days 
that he asked for. I also have the letter and the contract to substan- 
tiate the statement. [Exhibit 42:] 


Exuisit No. 42 


MetTro-Gotpwyn-Mayer, PIcTuREs, 

New Orleans 12, Ia., February 24, 1950. 

Mr. P. SLIMAN, 
223 South Liberty Street, New Orleans, La. 


Dear Pui: I do not want to sell Battleground in New Iberia for an engage- 
ment less than SMT and believe I should have a SMTW. Therefore, I am unable 
to confirm SM date. 

Sincerely, 
C. J. BrIAnt, 
Resident Manager, Loew’s Inc. 
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dit —16sao—12 49 


EXHIBITION CONTRACT 


METRO-GOLDWYN-MAYER PICTURES 
Distributed by LOEW'S INCORPORATED FEATURE PRODUCTION 


HOME OFFICE 1540 Broadway, New Tort. NY 


Notice to Exhibitor: This is not # Standard form of Contract. It has been formulated individually by Distributor 


SCHEDULE 
Dutor's | Whee Tote! Gross Receipt: 
When Grou Receipn pe = 
Unit of Playing Tins a‘ 


fave! or Exceed [Bu ore Tos 
(Defers) ~ 


Col. 8 


License Fee or Minimum Guarantee 
Aqeinst % of Grows Receipts 


Per Motion Picture 


Rents! eo Minimum Guerentee ~ of All Grow Receipts 


Ceol 4 Cel. 5 


28 to 450,00 


RUNI st, when ond as evei lable, 


CueaRaNce: SOways a@ni.sum eo mi ahead of Lesecuville,la, 


egress te play the motion pictures covered by this agreement in order of genera! release in the Exchange territory 
available by Loew's. 


Far the right to echibit the M-G.hhwbiier: of schd mation pictures at said theatre only, subject to sil applicable provisions of this egrecment, Exhibitor agree: to pay the 
coxpective is the Schetuaratubier “Treller Fees.” Usiess otherwise specified herein eech Trailer is to be in time for we 7 days in edvance of the fre 
pley-dete of the pictere to which H tatams, cad retersed te the Exchange or a: ofherwhe directed by Loew's not lester then such playdate. 


Exhibitor by signing this application echoowledges thet each picture covered by this oorpement hes been offered separately and thet the licensing of each hes 
negotiated ond severally agreed upon, and thet Loew's hes not conditioned the liceming of any of the pictures covered by this agreement upon 
the Keonsing of any other picture or pictures —deatures, junior festures or newsresis. Licensing of more then one picture hereunder is solely for busines convenience 


1 WITNESS WHEREOP THE EXHIBITOR. Belew nomad, opereting the ttpatre in the location below seamed, her executed this application en the date below indicated 


Mow The he Lay soum, ESOC Ko Sinan 
City & State ae a p> — A Corporation 
. ed: eZ 


(—_ es Ftist<« i 
Partner — Generel! Merager — Officer 


(P.A,8limeh}” * 


LOEW'S INCORPORATED By 


{ie Cgnetere to er idaaillansligs guly ond le nal on avtanions 
Usir Exhibiver's | Theatre | 
Member | Record Cord ret Coctract Nunber | 


White—Home Office Pinb—Exhibiter, Yellew—Srench; Green—Eshib. Application. Printed in USA. 


EXHIBITOR! — Please note provisions as fo tickets stated In bold face type in Article XV 
re 


———- a 2 ee — —_——— - Se - 
. 


The opposition bought the old courthouse building in New Iberia 
1949 to open another theater. However, they were operating in New 
Iberia at the time two theaters, namely, the Palace and the Essanee. 
This third theater that they were contemplating putting in New 
Iberia was to consume the Metro-Goldwyn-Mayer and Universal 
product that I was using at the Evangeline Theater. New Iberia, 
operating with five theaters, and the Drive-In, there would be enoug! 
seating capacity for a town of the size of New Iberia, which is about 
15,000 population. 
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I make this statement, Senator, about the Colonial Theater which 
s the new one they were going to open, for which they woul | remodel 
the old courthouse | nuilding, bec ‘ause in the affidavits to the De spartnent 

Justice prior to 1939 IT was called into the office of Mr. Gaston 
Dureau, Jr., who was the buyer and the booker for Saenger Theaters, 
Inc., Which was the name of the corporation before it was named 
Paramount-Richards Theaters, Ine. 

[ was threatened that unless [I turned over the Evangeline ' 
at New Iberia to their account in the town, the P 


? 


Theater 
alace Theater, that 
ey would then build another theater and would consume the prod- 
ct I was using in the Evangeline. This threat is in an aflidavit to 
the Department of Justice, dated January 15, 1937. | Exhibits 43 
and 44 :] 

ExHIBIt No. 43 

MArcH 2, 19387 


Re: GW'B-60-6-30-19. 
The ATTORNEY GENERAL, 
Washington, D. ¢. 
EAR Sin: We have written you heretofore relative to the difficulties under 
h we have been operating because of our inability to secure profitable con 
cts for pictures, because of the arrangement had by our competitor with the 
iver interest, Affiliated Theaters, Inc. 
‘lease keep in your file the inclosed affidavit made by our Mr. Philip A. Sliman, 
hich is self-explanatory 
We anticipate an effort to close us out in the near future as our competitor is 
votiating for an extra house 
ease advise whether or not you have taken any action on the 
have heretofore given 
lf our competitor is violating any Federal law, which we feel he is, we belie 
ire entitled to protection by the Government. 
Respectfulis yours, 


information 


t 


THE EVANGELINE THEATER, 


Vlanager. 


OF LOUISIANA, 
Parish of Orleans: 


Before me, the undersigned authority, personally came and appeared, Mr 
Philip A. Sliman, who on being duly sworn, deposed and said: That the persons 
med below have the following positions: Mr. Gaston Durean, Jr., buyer for 
saenger Theater, Inc., and Affiliated Theatres, Inc.; Mr. Levere Montgomery, 
hooker for Affiliated Theatres, Inc., and United Theatres, Inc.; Mr. Julius 
Scharff, owner of the Palace Theater, New Iberia, La., and a member of the 
\filiated Theatres; Mr. K. Sliman, an independent exhibitor, owner of the Evan 
eline Theater, New Iberia, La.: Mr. Philip A. Sliman, affiant, booker and New 
Orleans’ representative of K. Sliman, his father; Affiliated Theatres, Inc., a 
rporation, which is a buying and booking combine that buys and books pictures 
affiliated theaters in this territory, for which it receives from the theate1 

10 percent of all film rentals. 

Affiant further deposed and said that Affiliated Theatres, Inc., is controlled 

the owners and/or operators of Saenger, Theaters, Inc 
ting a chain of theaters in this territory. 

\ffiant further deposed and said that on November 11, 1936, Mr 
Dureau, Jr., buyer for Saenger Theatres, Inc., and Affiliated Theatres, Inc 
pproached affiant, Philip A. Sliman, and suggested that the said Dureau and 
ffilant could work out a deal with Mr. Julius Se har ff, of the Palace Vheater, New 
beria, La., whereby affiant and his father would consolidate their theater known 

the Evangeline Theater with the Palace Theater, both at New Iberia, La 

affiant told him that he would be glad to enter into any 
would be fair, equitable, and honorable; 
That on December 20, 1936, the said Dureau again saw affiant on the street 
nd stated that he intended enlling Mr. Scharff by long distance so 


a corporation ope! 


Gaston 


propos tion whiecl 


as 0 bit’ 
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him come to New Orleans for the proposed discussion; that later in the aftern 
Dureau called affiant and stated that, inasmuch as the Christmas holidays wy 
at hand, it would be impossible for Mr. Scharff to come at once, but that 
would be in New Orleans shortly after the first of the year; 

That January 5, 1937, Mr. Dureau phoned affiant that Mr. Scharff was 
town and for affiant to come to his (the said Dureau’s) office in the Saeng 
Suilding, 608 Canal Street, New Orleans, La., at 5:30 p. m. that afternoon: th 
affiant agreed to come to that office at the appointed hour ; 

That affiant kept this appointment and, on arriving at the office, he fou 
Messrs. Gaston Dureau, Julius Scharff and Levere Montgomery; that affia 
was asked as to what he had in mind regarding the theater owned by th 
Slimans at New Iberia, and known as the Evangeline Theater; that affiant 
answered that he and his father would be agreeable to arrange a deal 
Mr. Sharff whereby the Evangeline and the Palace Theaters would be co 
solidated, and that K. Sliman, owner of the Evangeline Theater would recej 
as his share of the profits, one-third after payment of all expenses and M 
Scharff would receive the remaining two-thirds as his share; 

That Mr. Dureau and Mr. Scharff, both stated that the deal could not 
worked out on that basis, and that the only way it could be worked ou 
would be for affiant and his father to show Mr. Scharff the books of the ope 
tions of the Evangeline Theater and that the said Mr. Scharff would then giv: 
them a percentage of the profits; that Mr. Dureau said that there were very 
few first-run pictures which affiant and his father were able to get for thei 
theater .and practically no second-runs were available, and that if affiant and 
his father would not do as they demanded, Mr. Scharff would install anothe: 
theater at New Iberia, La. so as to use all the pictures that are made or ar 
available for New Iberia; so as to put the Evangeline Theater out of business 
that the new theater, threatened to be opened by Scharff, and the Palace Theater 
would use all of the first-run pictures as they would have preference throug! 
their connection with Affiliated Theaters Inc., and that none of the exchanges 
would sell any of the second-run pictures to affiant and his father for use in the 
Evangeline Theater ; 

Affiant further deposed and said that he told Messrs. Dureau, Scharff, and 
Montgomery that he did not believe their proposition was, by any means, fai 
and that neither he nor his father would be interested in the proposition 
tendered him; he also told them that he could not see where Mr. Scharff would 
be the loser, as affiant and his father were willing to give Mr. Scharff two-thirds 
of the profits and they take only one-third although their investment in tly 
theater at New Iberia was at ieast four times the amount invested by M: 
Scharff ; 

Affiant further deposed and said that these gentlemen answered that affiant 
and his father either would do what they demanded or they would put affiant 
and his father out of business in New Iberia, La.; that they reminded affiant 
that they had driven numerous other exhibitors out of business at other points 
in this territory whenever an exhibitor refused to abide by their terms; 

Affiant further deposed and said that he left the office of the gentlemen in 
question and has never spoken to any of them regarding the above matter; 
that at the present time there are two theaters operating at New Iberia, La., 
namely the Evangeline, owned by affiant and his father, and the Palace, belong- 
ing to the said Scharff. 

P. A. SLIMAN, 

Sworn to and subscribed before me this 15 day of January 1937. 


ALBERT Koorir, 
Notary Public. 


Exnuistr No, 44 


DEPARTMENT OF JUSTICE, 


Washington, D. C., March 12, 1937. 
Mr. A. SLIMAN, 


Manager, Evangeline Theater, 
New Iberia, La, 
Dear Str: Your letter of March 2, 1937, addressed to the Attorney General, 
inclosing an affidavit by Mr. Philip A. Sliman, is acknowledged. 
The departmental files indicate that the letter addressed to you under date of 
September 3, 1935, requesting further information, has not been answered. I 
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| be glad to have you furnish the Department with full information bringing 
our complaint down to date, particularly with respect to the motion-picture 
»roduct that you and your competing theater have under contract, giving in each 
ase the name of the distributor and the number of pictures under contract with 
ch. Also indicate the ordinary requirements to carry out the program policy 
of both your own theater and that of your competitor. 

If vou still complain that the Palace Theater at New Iberia, La., is overbuying, 
lease indicate in detail to what extent it has resorted to this practice since the 
iast information furnished to the Department. 

Complaints such as yours are respected by the Department as confidential 
However, with your consent, the Department will communicate with the New 
York representatives of the distributors involved, to ascertain why they are 
mnable or unwilling to furnish you with the desired product. 

Very truly yours, 
Rosert H. JACKSON, 
Assistant Attorney General. 


Three months later they acquired a plot of ground in New Iberia 
for the erection of the Essanee Theater. That is why I made the 
statement that the Colonial Theater was only going to be opened for 
the purpose of consuming the product that I was using in New Iberia 
nthe Evangeline Theater. [Exhibits 45 and 46:] 


Exuisit No. 45 
JULY 20, 1937. 
Re: WA-60-6-30-19 
ATTORNEY GENERAL, 
Department of Justice, 
Washington, D. C. 

Dear Srr: Your letter of March 12, 1937, received and contents noted. In 
eply wish to inform you that the reason we did not answer your Department's 
etter of September 3, 1935, was for the reason that the buying-booking combina 
on with which our opposition are affiliated must have suspected or received 
nformation that we were in touch with your Department requesting an investiga- 
m and some relief. Shortly afterwards we were in a position to obtain suf- 

ficient product to operate our theater according to our past policy, our opposi- 
tion leasing pictures to us that were overbought and that they could not con- 
sume 

Our letter of March 2, 1937, enclosing notarial affidavit was to call the atten- 
tion of the Department to the fact that we were recently intimidated by the 
\ffiliated Theaters, Inc., the booking-buying combine of which the Palace Theater, 

* competitor, is a member, trying to persuade us to turn over our house to 
them with threats that if we did not comply with their demands that they would 
build another theater here, thereby placing them in a position to consume the 
product that is now available for our use and eventually forcing us out of 
business, 

We are herewith enclosing a cut from our local paper showing that they are 
endeavoring carrying out their threat, which places us in a very serious posi- 
tion hereafter with respect to obtaining products to operate our theater. 

We are also enclosing a cut from one of the trade journals which proves our 
ontention in previous correspondence that E. V. Richars who is leader of the 
Saenger Theaters, Inc., in this territory also controls and is the power behind 
the Affiliated Theaters, Inc., the buying-booking combine of which our com- 
petitor the Palace Theater is a member. This organization monopolizes the mo- 
tion picture industry in this territory, which places their opposition at their 
mercy, as their word is law. 

We wish you would keep all previous correspondences and information sub- 
mitted to your department in the past on file as we feel that in the near future 
we may be forced to call on your department for assistance and advice, in hopes 
that you will be in a position to render us some aid in untangling a very perplex- 
ing Situation that is becoming more and more serious every day not only to us, 
but to every independent exhibitor in this territory. 

Thanking you for your kind attention to our past letters, and the consideration 
shown us, we remain 

Yours very truly, 
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[From the Weekly Iberian, New Iberia, La., Thursday, April 1, 1937] 
Crry PromMIsep ONE OF FINEST PICTURE HOUSES IN STatt 
HARDWARE COMPANY TO IMPROVE BUILDING ON IBERIA STREF' 


Improvements in New Iberia are going ahead and the city is outdistanci: 
neighbors in permanent structures and alterations to other buildings by a 
margin 

The latest improvement promised is a new picture show for Julius Scharff 
Elias Elias. 

Pians for the new building are now being worked out by Owen J. Sou 
New Iberia architect. The building will cost between $50,000 and $60,000 
Will be modern in every respect. The new Essanee Theater will be large en 
to have a seating capacity of between 1,100 and 1,200. Work on the buik 
should begin within the next 10 days, Messrs. Scharff and Elias stated this 

\t the entrance, or lobby, of the building there will be commodious rest 
lounging rooms for both ladies and gentlemen. 

The new theater will be erected on Iberia Street on the lot between the bu 

upied by the United Gas Co. and the D. H. Castillo building. 

Another improvement on Iberia Street will be the change of the front of 
building now occupied as a warehouse by the New Iberia Hardware Co. 
large display windows will be added and the entire front of the building w 
of glass. This improvement will give this popular New Iberia store ope 
on both Iberia and Main Streets. 


Exnirir No. 46 
DEPARTMENT OF JUSTICE, 
Washington, D. C., July 26, 
Mr. A. J. SLIMAN, 
Hrangeline Theate) 
New Iberia. La. 

Dear Srr: Your letter of July 20, 1937, in reply to this Department’s lett: 
you under date of March 12, 1937, has been received and contents noted. 

It is requested that you keep this Department advised of your further effort 
to procure product for the operation of the Evangeline Theater, pointing out 
specifically to what extent you have been or will be deprived of product as 
result of the construction of the Essanee Theater, which, it is indicated, w 
commence operation about October 1. 

Very truly yours, 
Rosert H. JACKSON, 
Assistant Attorney General 


From 1939 through 1951 we were sold all of the Universal Film 
Exchange, Inc., product of features and short subjects 100 percent, 
which product was also allocated as to terms and playing time by 
the branch manager, Mr. Charles Ost. We bought this product up 
to and including October 5, 1951. The reason Universal sold us 
their product during those 11 or 12 years is that they had the same 
trouble that Metro-Goldwyn-Mayer had with the buying-and-booking 
combine, Theaters Service Corp. 

On October 16, 1951, I received from Universal Film Exchange ex- 
hibit 47. 

Exuinit No. 47 


UNIVERSAL FILM EXCHANGE, INC., 
143 South Liberty Street, New Orleans, La., October 16, 
Mr. P. SLIMAN, 
221 South Liberty Street, New Orleans, La. 


DeAR Mr. SLIMAN: Just a note to advise that effective today, we are 
New Iberia, La., on a bidding basis. 
Bids for available product will be requested in due time. 
Kind regards 
Yours very truly, 
C. R. Ost, Branch Vanager. 
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On November 13, 1951, Mr. Joseph Moreland, the office manager 
of U niversal Film Exch: inges, came into my office to get some pl: Ly 
dates on pictures which I was submitting to them, to Universal, for 
play dates in New Iberia. 

Now, there was a picture bought on this contraet which is dated 
October 5, 1951, and which was approved by the Universal home office 
on October 18, 1951. Mr. Moreland took up the subject with me of 
p eture ealled Thunder on the Hill. Exhibit tS: | 


Exuisit No. 48 


60M Sets 2-51 (C) 


UNIVERSAL FILM EXCHANGES, Inc 
FEATURE LICENSE AGREEMENT 


DATE OF APPLICATE BRANCH SA Toman 


10/5/sk_— i] ORLEASS, LA. | P. KBPcHuM 


FIFTEENTH: The following schedule and all of the writen aed prnied par 


[SeHeDuUt 


gE 


mo 
| 
| 2 DAYS OF 
acease TITLE © — } RENTAL TERM aApoits ' . 
oa | DESCRIPTION OF PICTURE ' | were | CaaS wre 
| 


119 | DOUBLE cROSSBONES | 45% ca © ©. @& piovares (ether than 
— Prangts Qcer To The foes) 
120 |B FAT MAR | 39% Gn failing te crese $¥75.00 will 
| | revert to 35% OR Patiing to 
12] | MUOCLERS' ISLAZD | a) | a will revert te 
122 | KATIE DID It 35% on® © = Midweek piotures failing 
! 


7 ani seticlich | ®e grose $200.00 will revers 
129 | sof ore | te 308 om, 
im > oT yt ore | 


12 ‘rusais ons to a mons __ | 50% elit $00.00 
126 | PH PRIWOR wo ws A TRIED nos an ® 


127 | COMIN ROUND TRE MOUNTAIN | | sof ou ® 


126 | GAPrLR BeTVE | nok on 
2 | 95% ane 


wo - . | kot on © 


| 
im | a nos one 
358 on» 
aot cae 


Town On CITY 


Wav IBERIA, La 


Exhibitor represents agrees that msofar as more than one feature length rAotion picture is licensed hereunder, the 
of the said feature length motion pictures was negotiated separately, that the licensing of one 
feature length motion picture was in 1 no wise conditioned upon the licensing of any other feature length motion picture and that 
the several feature motion were so included im this licensed for reasons of mutual convenience. 
The Distributer agrees thet the Exbibiter shall have the following RUN, AVAILABILITY and CLEARANCE. 
RUN AND AVAILABILITY CLEARANCE 











PLAYING ARR. 1: The Exhibiter agree te play and pay fer | __ af tb eheve tenters productions chub ond every SRRUM 
begteniag ‘52 ee ——..' the order of releece, if. end as available. 


END OF SCHEDULE - 
- —— SE 

In witness whereof the Exhibitor operating the theatre listed above has executed this application, which upon written acceptance thereof by the 
istributor shall be deemed to be the license of the said Exhibitor for the exhibition of the motion pictures specified in the Schedule, but only at the 


per theat accor ath terms Cmeny ym ti pt hereof 
ERS, ILM 
By. . . Vin! _y. < ) Hy dA 


---— Lf es 
COUNTERSIGNED, APPROVED AND PTER C ? 7 s 
UNIVERSAL FILM EXCHANGES, lee. 18 i: — 


eae aeepansionithanioess 


Extabevor 
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ere 


UNIVERSAL FILM EXCHANGES, Inc. SieNBrTORS cory 
SHORT SUBJECTS LICENSE AGREEMENT 








Tora 


eawraL AOS TTICOMAL TeERus 








THE EARTH AND 


ITS PEOPLES = (2 arms) 
13 Prutmced By 





PLAYING ARRANGEMENT: The Exhibiter agres to play ooo ° a af the above short productions each and every... 
3 $2 in the order of relense, U. and os svailable. 


‘The total rentals payable by the Exhibitor for Short Subjects licensed hereunder are § eoapecesses: <seeeee Tereepective of anything esewhere 
herein contained, the Exhibitor agrees to pay te Distributor the said cam of § ° . ia — . ~ weekly installments, coch @ 
the vem of 5 . and » final payment of $...... . commencing os the 

»” The Exhibitor agrees thet the said payments shall be made irrespective of when the said motion pictures are exhibited by the Exhibitor, If the Exhibitor shall 


fal to make any payments when due, the Distributor shall have the right. in sddition te any other rights which ft may have under the said contract, to suspend further 
shipments of motion pictures to the Kahibitor untd such detinguency shell have been remedied 


The Exhibitor waives the right to the delivery of any shorts under this contract which are available but not played by 


__Me rum, availability, nor any clenrance, is granted to Exhibitor with respect to any of said Short Subjects unless epecifically provided for in this Schedule of Short Subjects 


The Distributor agres that the Rab shall have the following RUN, AVAILABILITY ond CLEARANCE. 
RUN AND AVAILABILITY CLEARANCE 


PIRs? SON 28 DAYS OVER FOLLOWINO RUN 


END OF SCHEDULE 
In witness whereof the Exhibitor operating the theatre listed above has executed this application, which upon written acceptance thereof 
& Pe t 


by the Distributor shall be deemed to be the ligegse of the said Exhibitor for the exhibition of the motion pictures specified in the Schedule, but 


only at the said theatre jg accorda: th ty nS abseenditions hegeof. 
mim er. M7 SE 
By wt i : ‘a 


COUNTERSIGNED, APPROVED AND ACCEPTE 


UNIVERSAL FILM EXCHANGES, Inc. OCT 48 WH by ‘ 


By 


a'/ 


‘View President and Genera! Saics Manager 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 435 


Now, prior to that date, November 13, 1951, on November 7 and 8, 
1951. 1 ple ayed a picture from Universal which was an English picture, 
Operation Disaster, which picture had a very low gross at the box 
office. 

Now, when Mr. Moreland spoke to me regarding Thunder on the 
re ll, he had me believing that Thunder on the Hill was a picture of 

ie type or of the same « aliber as Operation Disaster. I assumed that 

also was an English-made picture. Mr. Moreland asked if I wanted 
to be released from this picture on that contract and, taking his word 
for it. I said. “Yes; if the picture is not going to do any good at the 
box ace why should I play it? I had enough adverse criticism 
when I played Operation Disaster. 

[ immediately checked on the picture, not knowing anything about 
t. I had just bought this contract and this was the last picture o1 
the contract—there were probably 16 or 18 pictures that were sold 

1 the deal. 

I found out that the picture was a picture of the Catholic nuns, 
and it would be a natural box office attraction in New Iberia, being 
that New Iberia is approximately 75 percent Catholic. 

So, I then called Mr. Charles Ost, the branch manager of Universal, 
and told him that Mr. Moreland had just been in my office and spoke 
to me regarding Thunder on the Hill and had asked me if I wanted 
to be released of the picture, and I told him that the picture had been 
misrepresented to me by Mr. Joseph Moreland, as to the caliber of 
the picture, and naturally now, knowing the type picture, I saw no 
reason why I would want to release the picture. 

He screamed on the phone, “That is too bad; we have already sold 


it to the Echo Drive-In.” The Echo Drive-In opened in New Iberia 
in November 1950 and which drive-in is a part and parcel of Joy 
Theaters, Inc., and also a booking and buying combine and which 
also operates other theaters in the New Orleans exchange center 
territory. [Exhibit 49:] 


Exnuintt No. 49 


UNIVERSAL Fitm EXxcHANGes, INc., 
143 South Liberty Street, New Orleans 12, La., 
November 14, 1951. 
Re: Evangeline Theater, New Iberic, La. 
Mr. Puiiurp SLIMAN, 
221 South Liberty Street, 
New Orleans. La. 
Dear Mr. Surman: This will confirm our conversation of this morning, wherein 


you agreed to release us from the contract covering Thunder on the Hill for your 
Evangeline Theater, New Iberia, La. 


We wish to thank you very much for your cooperation in this instance. 
With kindest regards, I am 
Very truly yours, 
J. S. Moreranp, 
Assistant Branch Manager 

This drive-in used only second-run pictures from its opening in 
1950 until the latter part of 1951 and now only uses one first-run pic- 
ture each week. 

I have the newspaper advertising of this drive-in playdate on this 
engagement. The playdate was December 9, 10, and 11 of 1951, and 
at the bottom of the ad, and I will quote it as good as I can from 
memory, it said: “AJl priests and nuns are invited to see this picture 


free.” [Exhibit 50:] 
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ExHIsit No. 50 
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BOTH PICTURES 
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Now, according to the playing arrangement of this contract, which 
| stated was di ited October 5, 1951, this picture, Thunder on the Hill, 
elease No. 133, on that picture I would not have been delinquent on 
playing this subject until about September 1952, because the playing 
irrangement according to the contract was two pictures per month 
starting January 1952, and I had 8 or 10 months before T would have 
been delinquent on this contract as to this particular picture. How- 
ever, this conspiracy or fraud on the part of Universal through its 
office manager, Joseph Moreland, took place approximately 11 months 
eTore. 

Senator ScHorrreL, Did you have some e xper lence with a pic ture 

Louisiana in your area that I think was designated as Mississippi 
Gambler ¢ 

Mr. Surman. Yes, sir; from the same company, Universal. 

Senator ScuorrrreL. | was just going to ask you whether it was the 
ime company, Universal. 

Mr. Suman. Yes, sir. Universal; it is the same company. We 

\] get to that in Just one second. 

Senator ScHorpret. All right. 

Mr. Suiman. I also had under contract from Universal on a prior 
deal a first-run picture, namely, Kansas Raiders, which picture was 
booked in the Evangeline Theater for February 6 and 7, 1952, and 
Universal sold this picture to the Echo Drive-In Theater in New 
Iberia on a double bill for January 25-26, 1952, which was prior to 
my first run playdate. I also have a copy of the newspaper acver- 


tising, 


[ wrote a letter to Universal and received no answer. I then spoke 


to the branch manager of Universal, Mr. Charles Ost, regarding this, 
ind he said, “That is too bad,” and hung up the phone. [Exhibit 51:] 


Exuipitr No, 51 
JANUARY 28, 1952. 
Re: Evangtline Theater, New Iberia, La. 
Mr. C. R. Ost, 
Universal Film Exchanges, Inc., 
143 South Liberty Street, New Orleans, La. 

Dear Mr. Ost: I have a contract for the first-run exhibition of the motion 
‘icture Kansas Raiders in New Iberia at the Evangeline Theater and same was 
hooked for February 6-7; however, same was played at the Echo Drive-In on 
January 25-26, which was ahead of my run. 

Would appreciate hearing from you regarding the above. I remain, 

Your very truly, 


EVANGELINE THEATER CorP. 
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Universal is one of the companies in the business that sends out bid 
etters for pictures sometimes as much as 2 or 5 months ahead of the 
date that it will have on this bid letter, “ Available for dating.” 

Quite a few of these pictures, if you look in the Motion Picture 
Herald, or any other trade paper, at the time bid letters are rec ‘elved, 
cou will find no mention made of such a release, and sometimes all 

it they have is the cast in the picture. 

With the permission of the committee I offer the following editorial 
that appeared in one of the trade journals, which would corroborate 
the above statement, however, this appeared, as the date will signify, 
ifter my testimony of April 17, 1953. [ Exhibit 52 :] 


Exnuisir No. 52 


[From Showmen’s Trade Review, April 18, 1955] 

REVIEWS AND BIDDING 

These two go hand-in-hand but it seems ulmost impossible to convince the 

per executives in the various picture companies that something can and 
ud be done about it. 

There once was a time when the trade papers carried reviews on all pictures 
oon as they could “catch” a sereening. True, there was some abuse as a result 
this competitive situation, but at least Mr. and Mrs. Exhibitor knew about 

e picture before they bought or booked it. 

Then something called a “gentleman’s agreement,” was entered 

ompanies and the trade papers through which it was agreed that the com 
would designate the earliest date on which any particular review was to 
pear in the trade press. Whatever merit it had at the time has now become 
bsolete, The very nature of present day buying and booking methods has 
ged the situation to the point where it is now important that trade pape: 
eviews appear earlier than heretofore. 

This is particularly true in “bidding” areas because there is a deadline for 
bids and those thousands of exhibitors who cannot attend trade screenings have 
f little opportunity of finding out about the pictures for which they must bid. 
is a matter of record Gn this writer’s desk that this situation is unfair to 

y exhibitors who must and do count on trade paper 
lide in bidding or buying of product. 


into between 


reviews as their sole 


If one of the company advocates of the late publication dates for reviews will 
er one sensible or valid reason for this situation, we'll be happy to give it the 
ace in STR so that exhibitors everywhere can get such reason as is claimed 
"a very bad practice. 
Now, you know nothing about the story or what the critics think 
of the picture as to the potential box office values or anything. They 
just send out the bids. One picture in particular, Mississippi Gambler, 
Universal makes such a scream about how good a picture it was, 
especially for the South, for the New Orleans territory, and they 
were going to put on a good campaign and they wanted a quick 
playdate submitted with the bid letter, and so forth and so on. I 
called Universal, wanting to make a bid on this particular picture, 
asmuch as there was all this pub licity that Universal was giving it, 
[ wanted to make a bid on the picture which was greater than any bid 
[ had ever submitted to Universal. 
I called up Mr. Moreland, the Universal office manager, and I told 
him I would like to get a print of Mississippi Gambler to screen it. 
He said he did not have a print. I said, “If you haven’t got one 


today, tomorrow will be all right, I want it before the deadline for 
the bid.” 


He said, “We haven’t even seen the picture ourselves.” And T said 
“What do you mean?” And he said, “The picture has not been 
completed.” 
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I said, “In your bid letter you say the print is available in the | 
change for screening. You don’t have a print of this picture?” 

He said “No”: and I said, “Why don’t you push the bid dates dea; 
line back so I will get a chance at least to see the picture so that 
could _ ake a bid according to the possibilities of the picture” 
he said, “We are acce pting the bids now. 

Senator ScHorpre. Mr. Sliman, I hesitate to remind you, but 
time allotted to you is up. 

As I indicated before, you will have an opportunity, if you de: 
to supplement your statement by further statements which will 
submitted to the committee for counsel’s determination and committ 
determination to be included in the record. 

Senator Gillette, are there any questions ? 

Senator Gutterre. No; due to the limited time, I will not take 1 
time from the other witnesses, and this witness is going to have | 
opportunity, as you just stated, to supplement his testimony. 

Senator Scnorpre.. I would like to have the bid letter on Missis 
sippi Gambler, if you will submit it for the record. 

Mr. Surman. If you desire it, and also any other letters you ma 
want, Senator, I will be happy to submit them to the committee. 
(The letter referred to is as follows :) 


Exusit No. 53 











UNIVERSAL FILM ExcHaANges, INC., 
143 South Liberty Street, New Orleans, 12, La., October 27, 1952 
Mr. P. SLIMAN, 
221 South Liberty Street, New Orleans, La. 


Dear Mr. SLIMAN: The motion picture, Mississippi Gambler, available for 
dating January 25, 1953, is now available for screening at our branch office 
New Orleans. As this production is now available for licensing for first-ru 
exhibition in New Iberia, La., we hereby afford you an opportunity to submit 
competitive bid for the exhibition of this picture in your theater. 

In submitting your bid please state the terms which you wish to offer, th: 
theater in which you propose to exhibit the picture, the playdate upon whic! 
you will show it, and the length of run you propose. 

We are accepting sealed bids, and we are enclosing a self-addressed enveloy« 
for your reply. Your bid must be received in this office not later than Monda 
November 3, 1952. 

If you do not plan to bid on this production, we would appreciate your infor! 
ing us to that effect as soon as possible. 

We reserve the right to reject all bids if none of them are satisfactory to us 

Yours very truly, 
UNIVERSAL FILM ExcHances, Ini 
C. R. Ost, Branch Manager. 

(Typed:) October 30, 1952.—Spoke to Joe Moreland at Universal to get a print 
for screening and was advised that the picture was not as yet completed; there 
fore, there was no print for screening. 


UNIVERSAL Firm EXcHANGEs, INC. 
143 So. Liberty Street, New Orleans 12, La 
Not once—but twice in a life time. Universal gave you Tap Roots, tailored 
to order for the South. Now comes: The Mississippi Gambler, Tyrone Power, 
Piper Laurie, Julia Adams (color by Technicolor) made to order for your 
theater. 
The Mississippi Gambler is just as steeped in the tradition of the deep South, 
as corn bread and sweetpotatoes. 


The Mississippi Gambler rode the river boats of that area, plying his nefarious 
trade. 
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Aft our request, our home office has agreed to let us prerelease this subject in 
the New Orleans territory. Starting January loth, we will have at our dis 
posal almost unlimited prints for saturation bookings. This saturation will, 
of course, coincide with a bang-up advertising campaign. 

A tremendous amount of work is necessary in setting up this saturation, whiel 
explains our early requests for bids 

Kind regards 

Yours very truly, 
UNIVERSAL FILM EXCHANGES, IN« 
Cc. R. Ost, Branch Manager. 

(See appendixes Nos. 14 and 15 for supplemental material sub 
mitted by Mr. Sliman. See also appendix No. 49b.) 

Senator SCHOEPPEL. Next I would like to call Mr. Allen Johnson. 

Mr. Johnson, 1 do not. believe you were sworn, were you / 

Mr. Jounson. No, Ll was not, Mr. Senator. 

Senator ScuorrreL. Do you solemnly swear that the testimony you 
are about to give in this hearing will be the truth, the whole truth and 
nothing but the truth, so help you God ¢ 

Mr. JOILNSON, I clo, SIr. 


TESTIMONY OF ALLEN JOHNSON, PRESIDENT, B AND J THEATERS, 
INC., GRAND RAPIDS, MICH. 


Senator ScrorrreL. Would you state your name and address and 
your theater affiliation and your experience briefly / 
~ Mr. Jonnson. In the interest of saving time I have prepared a 
statement which will take not more than 10 minutes to read. 

Senator Scuorrret. All right, you may read it. 

Mr. Jounson. My name is Allen Johnson. My business address is 
1470 Lake Drive, Grand Rapids, Mich. 

[am half owner of B and J Theaters, Inc. The remaining one 
half is owned by W.S. Butterfield Theaters, Inc., of Detroit. 

l am president of the company. 

We operate three theaters—the Our, Eastown, and 4-Star strate 
gically located in the principal outlying neighborhoods of Grand 
Rapids. They are the newest and most modern theaters in the city, 
having been built in 1930, 1935, and 1937, respectively. 

For some years we have shared with others second run on all the 
better motion pictures in Grand Rapids. 

We also operate What is known as an art theater—the Wealthy 
and a small subrun theater—the Royal. 

My testimony will refer primarily to the Our, Eastown, and 4-Star 
theaters (our principal source of profit in the past), but the fate that 
has befallen these theaters applies quite generally to all of the sub- 
sequent-run theaters in Grand Rapids and is typical of conditions 
existing elsewhere in the country. 

From 1935 until early in 1950 we operated a satisfactory profit and 
paid reasonable dividends each year. In 1950 we earned $15,345 
after taxes, in spite of a falling off in business due to conditions 
beginning early in the year, which I will presently describe. 

In 1951 we lost $20,583.17, and recovered $4,583.88 from the pre- 
vious year’s Federal income taxes paid, resulting in a net loss in 1951 
of $15,799.29, equal to the profit of the previous year here. 

In 1952 our loss was $17,846.46. 
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In the first 12 weeks of 1953 our operating loss was $3,225.01. O 

2 theaters have shown a profit so far this year—one of $762, and i 
“art” theater, playing foreign language, documentary and Brit 
films showing a pall of $2,860.81. 

All of the foregoing figures are based upon audits by the firm 
Price, Wate rhouse & Co. 

What is the cause of this condition? Why would the newest 
aters with the latest equipment and whose admission prices have bi 
only slightly increased to cover increased operating costs—why w« 
theaters in this class f: all into an oper iting loss? 

Except for the “art” theater—the Wealthy—all pictures play fi 
run in Grand Rapids in downtown theaters. 

Prior to 1950, ordinary pictures played 3 to 4 days first run a 
the better pictures played a week. On rare occasions an exceptio! 
picture was held over for 10 days first run. 

Beginning in 1950 distributors offered their pictures first run or 
the basis of competitive bidding. At the outset of this innovatio 
the first-run theaters increased the rate of percentage and the guar 
anty offered for pictures on the basis of a l-week run. When the) 
(the first- run theaters) reached the limit in this regard they began 
increasing the playing time to win the bid. 

Now and for the past 2 years or more, most all pictures of 
consequence play first run a minimum of 2 weeks and for as long 
t weeks. While I cannot testify with authority on the subject, I a 
told by the operators of the first-run theaters that while the first we: 1 
of extended runs may result in a profit to the theater, the second and 
succeeding weeks result is only nominal profits and more generally 
in a loss. However, the distributors share in the gross to the last 
dollar of the last day of the last week, regardless of the loss to th 
theater. 

In addition to the pernicious practice just described, we are cursed 
in Grand Rapids, as elsewhere, with the so-called prerelease first run 
at increased admissions. Pictures that seem to be above average i 
popular appeal—not necessarily because of increased productiot 
cost—play a prerelease first run at increased admissions; admission 
if not specifically called for by the distributor, are forced upon th 
exhibitor by the terms demanded by the distributor. After this so 

called prerelease first run, the picture is brought back to a downtow: 
the: ater for a second first ran—often 3 months later—and then offer 
to subsequent-run theaters. 

At the present time Peter Pan is playing its prerelease first run. 
so-called, in the RKO Keiths Theater in Grand Rapids. The admis 
sion prices are: Adults 74 cents matinees except Saturday and Sun 
day, Saturday matinee 85 cents, and $1 nights and Sunday; childre: 
50 cents at all times. RKO, the distributing company, has already 
refused us second run on Peter Pan as it has ‘already been sold to | 
same RKO theaters for a return second first run. Hans Christian An- 
dersen, distributed by RKO, and Salome, distributed by Columbia, 
are scheduled to follow in the same RKO theaters at increased admis 
sions and on the same arrangement for a second first run. 

Presumably RKO won the right to play these pictures first run— 
that is, prerelease first ran—on the basis of offering the highest rate 
of percentage, the longest guaranteed playing time, guaranteed in 
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reased admission prices, and highest potential earnings to the distrib- 
lowevel, the deal for the return engagements for the second first 
run in RKO theaters was consummated without consideration for, or 
onsultation with, the theaters that normally play second run or the 
er subrun theaters that normally follow second run. In the case 
Peter Pan and Hans Christian Andersen this is a particularly 
cerous and damaging precedent, because the Our, Eastown, and 
-and other subrun neighborhood theaters cater to and primarily 
al upon family and children trade. They—our regular family 
trade—regularly expect pictures to pl: Ly in the neighborhoods reasan- 
ably soon after first run, and for convenience, and so forth, wait to see 
hem there. When several months elapse after first run and we are 
prevented from playing a certain picture that they want to take the 
family to see—as would be the case with Peter Pan and Hans Chris- 
tian Andersen—we lose their confidence and ultimately their patron- 

age. 

Ivanhoe, distributed by Metro, was also shown on a prerelease first- 
run advanced-admission-price basis. It returned to the same theater 
several months later for a second first run without consideration for 
or consultation with second run and subrun theaters. 

Senator Scuorrrer. Is that the same theater you just mentioned 
before ¢ 

Mr. Jonnson. It was not. 

Senator ScHorrreLt. What is the name of it? 

Mr. Jonnson. The name of the theater playing Ivanhoe first run 
and prerelease run was Midtown. 

Samson and Delilah, David and Bathsheba, Streetcar Called Desire, 
and Quo Vadis have never played the Our, Eastown, and 4-Star 
theaters because the terms demanded after a first and second first run 
were prohibitive. My regular patrons, if they remained loyal, have 
been due d the opportunity of seeing these pictures. 

On rare occasions the first-run theaters and the distributors over- 
look a bet, providing an opportunity for us to prove our ability to 
p roduc ea satisfactory gross and turn in a fair profit. A recent exam- 
: le of this was The Quiet Man. For some unknown reason, this pic- 

ture played only 1 week first — it regular admissions. We followed 
in 28 de uys and our gross was 47 percent plus, over comparable pictures 

ich played about the same time, and our profit was satisfactory as 
we all 

With the falling grosses in our subsequent-run theaters, the distrib- 
utors have held tenaciously to the precedents for film rental paid by 
us in previous years before extended first runs became common prac- 
tice. While some minor adjustments and concessions have been made, 
they fall far short of requirements. Rentals run as high as 50 and 
60 percent of our gross precluding all opportunity for profit. Subse- 
quent adjustments based upon actual figures are refused by the dis- 
tributors. 

Repeated efforts have been made to work out some arrangement with 
the first-run exhibitors and the distributors to limit the first run and 
eliminate competitive bidding which fathered the practice. It goes 
without saying that the distributors have refused to participate in 


h 


1a conciliation or arbitration. 


617 
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In truth, there has been no enthusiasm for the idea on the part of 
the first-run theaters controlled by chains or circuits formerly af 
filiated with the producer-distributors. 

This is understandable. So long as their circuit operation is profit 
able they are in a position to absorb a loss or coast along on a nominal] 
profit in a situation like Grand Rapids, until by the processes of elim- 
ination of less fortified competitors they—the big circuits—wind up 
control of the situation, and can then deal effectively with the pro 
ducer-distributor demands as indeed they now do in situations wher 
they have no substantial competition. 

If present conditions as they exist in Grand Rapids—which I be 
lieve to be typical of similar cities of its approximate size, and ge) 
erally similar to conditions in larger cities like Detroit, for example, 
which I have some knowledge of—if these present conditions are al 
lowed to continue, my company faces bankruptcy, and the Our, 
Eastown, and 4—-Star theaters, together with the other subrun theaters 
in Grand Rapids, will be out of business. 

If the honorable Senators present will permit a personal observatioi 
at this point, I will appreciate the indulgence. : 

For 25 years and more I have been a small-business man in the great 
motion-picture industry. I say it is a great industry because the | 
medium of entertainment is great. 

I have never wanted to be big—as Jerry Ford, the honorable Mem 
ber of the House of Representatives from Grand Rapids will testify, | 
as would the late Hon. Arthur H. Vandenberg, if he lived. But I have 
wanted to be a constructive member of the community in which I live : 
and I have wanted my family to share in the modest benefits from the 
efforts I have made. 

I am particularly concerned about the future of my son who grew 
up in this business, who knows no other business, and whose heart and 
soul is in it. This young man, my son, looks to me for a future with | 
freedom of opportunity. As he, my son, looks to me for a fair chance 
to exist and succeed in the motion-picture-theater business as a small 
exhibitor, I look to you, the members of this body, for the help so des 
perately needed. I wish you God’s blessing and guidance in your con 
sideration of this and the additional testimony offered at this hearing. 

I would also like to submit for the record a statement by another 
Michigan exhibitor, Mr. Edward J. Hohler, who operates the Civir 
Theater, in Farmington, Mich, 

Mr. Hohler came expecting to testify on Wednesday. He could not 
remain over. So, he has made this statement and he has signed it and 
I hope that you can include it in the record and give it consideration. 

Senator ScnorrreL. Because Mr. Hohler was here, he is subject to 
review by anyone who might later testify. That statement will be 
received into the record; and, of course, it being understood that Mr. 
Hohler was not sworn, I want the record to show that; and due to the 
fact that he had to return, I think in fairness he should submit that for 
the record, subject to review on the part of any of those who desire to 
have copies of the record here. 

(The statement referred to is as follows :) 
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PREPARED STATEMENT OF Epwarp J. HOHLER, OPERATOR OF THE CIvIC THEATER, 
FARMINGTON, MICH. 


I operate the Civic Theater, in Farmington, Mich. Farmington is a small com- 
munity about 18 miles from Detroit, with the closest indoor theater about 8 or 9 
miles from us. Farmington has a population of about 2,000 with a potential 
drawing area of 15,000 to 18,000. I have been in Farmington 13 years, with the 
exception of 3 years spent in the armed services. I like Farmington and I think 
Farmington likes me. 

The following five points are the ones that I particularly want to stress at this 

me: (1) High percentage of terms that is forcing us out of business. (2) Zon- 

¢ plans making it impossible to outbid other theaters. Therefore, we are un 
able to play most of the big pictures. (3) Compelled to bid against theaters that 
are noncompetitive. (4) Excessive clearance as to area. (5) Exclusive runs. 

The present policies of the distributors with high percentage terms are destroy 
ing the small-business man, the small-theater operator—myself. We would be 

osed right now if it were not for the fact that my wife and I do most of the 
vork ourselves, Such as painting, repairing seats, taking tickets, cashiering, and 
helping with cleaning. We at present need new carpeting, costly seat repait 
booth equipment, and screen that w ill shortly be obsolete due to the advent of 3—D. 
We need help. And you may be sure many other small exhibitors are in the same 
predicament. 

Distribution must set film rentals for their great pictures on a common- 
sense basis within the limits that the small-town theater can afford. There 
is an excessive clearance now between runs. For example, our present policy, 
econd run is 28 days for 1 week or 42 days for 2 weeks or more after the first 
run The key break—7 days’ clearance after the first 3 or 4 days of second 
run and the subkeys an additional 7 days after normal run. We should have our 
first availability from the first play date of the first run. 

The present zoning plans make it impossible to outbid other theaters. There 
fore, we cannot get the important pictures which we now need more than ever. 
We need help. If the theater were to close all local business would suffer. For 
example, in a small town not too far from us—Bangor, Mich.—the theater is 
closed and local businessmen said that they suffered a 25-percent decrease in 
trade. The number of theaters now closed in the Detroit area is 50 and there 
are 250 closed in the State of Michigan. The city of Detroit last week reduced 
the assessed valuation on 73 theaters to help keep them open. If a large city 
such as Detroit sees fit to decrease assessed valuation on a theater, the need, 
indeed, must be great. 

Now at long last, with the possibility of increasing our grosses with the big 
pictures, we cannot get them or the cost is so high we cannot afford them 

What am I to tell my customers when they say, “When are you going to play 
such and such a picture’? What kind of businessman am I when I have to say, 
“IT don’t know?” Why don’t I know? 

(1) High percentage of terms that is forcing us out of business. (2) Zoning 
plans making it impossible to outbid other theaters. Therefore, we are unable 
to play most of the big pictures. (3) Compelled to bid against theaters that are 
noncompetitive. (4) Excessive clearance as to area. ((5) Exclusive runs. 

When I first got back from the service the theaters were enjoying a fairly good 
business. Certainly, there were high film rentals, but nothing like the five 
fallacies mentioned above. 

Now, when business is at its lowest ebb—a rundown theater cannot do busi 
ness in the face of replacing carpeting, competing with television, making plans 
for 3D and the cost involved—some big pictures come along where once again 
we might have the opportunity to fill some seats, but we can’t get the pictures. 

E. J. Homer. 


Senator Scuorrret. Mr. Johnson, I thank you for your statement. 
Mr. Jounson. Thank you. 

Senator Scnorrret. Is Mr. Yamins here? 

Mr. Yamrns. Yes, sir. 

Senator ScHorrpreL. Were you sworn yesterday ? 

Mr. Yamrns. I was not. 

Senator ScHorrpen. Is Mr. Cole here? 

Mr. Cote. Yes, sir. 

Senator Scuorrre.. Is Mr. Shor here? 
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Mr. Suor. Yes, sir. 

Senator Scuorepre.t. Is Mr. Miller here? 

Mr. Mituer. Yes. 

Senator ScHorrre.. Will the witnesses rise and be sworn? 

Do you solemnly swear, each of you, that your testimony in these 
proceedings will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

(Prospective witnesses answered, “I do.”) 

Senator ScHorrren. You may proceed, Mr. Yamins. 


STATEMENT OF NATHAN YAMINS, BOSTON, MASS., MEMBER OF 
BOARD OF DIRECTORS, ALLIED STATES ASSOCIATION AND INDE- 
PENDENT EXHIBITORS’ ASSOCIATION OF NEW ENGLAND 


Mr. Yamrins. Mr. Chairman, in the interest of avoiding repetitive 
testimony and in the interest of saving time, I yesterday morning took 
time off and prepared this statement. 

I have it here and I leave it entirely to the discretion of you gentle- 
men here; if you want me to read it I should be glad to read it and 
submit myself to any questions that you may desire to ask me; or if 
you prefer, to save time so that you may hear those who have not 
prepared statements in written form and who will present oral testi- 
mony, I am willing simply to file this, under oath, of course. 

Senator Scnoerret. We appreciate that. If it is your desire to sub- 
mit this statement, if you will give the committee the benefit of a 
summarization of it which will save some time, we will let the record 
show that your entire statement at this time will be incorporated into 
the record. 

I would like to have your name and address and your business and 
your association in the motion-picture business. 

Mr. Yamins. My name is Nathan Yamins. My business address is 
260 Tremont Street, Boston, Mass. I own and operate numerous 
theaters both in and around the vicinity of the city of Fall River, 
Mass. 

[ am a member of the board of directors of Allied States Associa- 
tion and also of the Independent Exhibitors Association of New 
England, which is affiliated with Allied. I am past president of both 
organizations and I have served on every industry conference with 1 
exception since 1928, when I was one of the independent exhibitors 
who helped on the standard uniform contract that was declared illegal 
by the Court; and also I was 1 of the 3 men that served on the code 
authority that Mr. Sliman mentioned who heard his appeal. I have 
been in this business since 1917, 35 years, as an independent theater 
owner. 

I have also had legal training. I am a graduate of Harvard Law 
School. 

A summarization of the points that I want to establish is this: 

A study of the Supreme Court decision, and I was very much 
interested in it, from my experience as an operator of theaters, and 
not unly my experience but I have come in contact with men ir busi- 
ness operating theaters all over New England as well as with other 
exhibitors and affiliated with Allied throughout the country, the 
point I want to make in brief summary is this; that the distributors 
are willfully and knowingly violating the laws of this land. 
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One of these practices that in my opinion is in violation of the law 
of the land is block booking. They do insist upon that, by subterfuge, 
by indirection, and I peisonally buy more pictures than I want or I 
buy a picture that I do not want to show just in order that I might 
buy a picture that I do want to show and which I want my public 
to see. This was not mentioned in the hearings and I have been here 
since Tuesday. Also, on the question of runs, every exhibitor is en- 
titled to a run of a picture providing that he has the ability to pay for 
the picture. 

Now, in my situation I run 3 theaters, each operated under a sepa- 
rate corporation so they are 3 distinct legal entities. 

I have a competitor there. He has his — and I have mine. _We 
divide Metro products and we divide it because from experience with 
bidding competitively, we found it ruinous and, with the consent of 
Metro, we divide the product. I have conceded to him 50 percent of 
the products and he has done the same—— 

Senator Gitterre. May I interrupt? 

Senator Scuorpren. Yes. 

Senator Gitetre. You say you divide the products. Is that an 
understanding between you and your competitor or does the distribu- 
tor divide it? 

Mr. Yarns. I divide it exactly as Mr. Sliman has indicated. It 
was done with the consent of Metro, we agreed among ourselves, and 
the way it is done is very simple. 

Senator Gitterre. Does it shut out any other exhibitors in that area? 
Mr. Yamrins. There is no other—there are other subsequent-run ex 
hibitors and if they wanted to run first-run, then they could upset the 
division and insist upon competitive bidding. In other words, it has 

to be with the consent of all interested parties. 

Senator Guerre. All right. 

Mr. Yamins. Now then, when I want to play a picture— we have 
these houses, and we call these houses A house or we call it a B house 
or a C house and those are arranged in that order by seating capacity, 
considering both seating capacity and grossing capacity. Now, if I 
want to play a picture in the B house and am willing to pay the terms 
that the distributor asks, very, very frequently they refuse to do it, 
they insist it play in the A house and on some occasions they sold it 
to my competitor who has an upstairs house that is approximately 
from 75 to 100 years old rather than yield to me to show it in the 
B house. 

Now, what is the effect of that? I, as an American businessman, 
try to be enterprising, try to give the public what they want and if I 
need another theater, I build it or acquire it; and I am being penalized 
because I have more than one theater in the town and they are dictat- 
ing to me what theaters the pictures will play in. 

Now, I do not charge that for all distributors, but that has been 
my experience. So, that covers the question of run. 

Now, I have indicated that they are violating the decree openly on 
the question of block booking and they violate the decree openly on 
the question of run. There are two others. One is the question of 
advanced admission. 

Now, it has been stated here and T think you must have heard it 
also in Los Angeles and I think you are acquainted with the law, 
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that they are not permitted to control the admission prices. But 
they do. 

Now, I have played, gentlemen, every one of the advanced admission 
price pictures in the last 2 years with one exception and that is Quo 
Vadis which I lost on a bid when we were still bidding with Metro— 
oh, no, we were not bidding with Metro, but Metro insisted that we 
bid and I lost the bid and my competitor played it. 

Now, I talk to you from experience and I say to you in every insta) 
I complied and had to comply with the request of the distributor : 
what my admission price shall be. 

Senator Scuorrret. Do you show in your statement the names of 
the people you dealt with ? 

Mr. Yamrns. I do not. 

Senator Scnorrret. Can you give the committee the benefit of the 
names and the times and the comp: anies ? 

Mr. Yamrns. Yes; I could that, easily. 

I do business with all companies in these first-run situations with 
the exception of Universal, every one of the major companies and thi 
minor companies. 

And it is done by subterfuge and in other ways. Let me give you 
just the simple mechanics of the way it is done. 

We play pictures on a percentage basis. You understand what that 
is. But even when the terms are 70-30 or 60-40, or whatever it may 
be, even if there is a written contract to that effect—but I do want to 
say this to you, Senator Gillette, because I heard you asking a question 
the other d: ay—95 percent of our products are played without con- 
tracts. The arrangement is such that the contract might not even 
come in for signature even after the pictures are played; that is the 
understanding, that is the custom of the business. 

So that even if the contract calls for 70 percent or 60 percent of a 
certain figure, there is a review of the gross at the end of the run and 
there is an adjustment made. If it had done a satisfactory gross the 
terms apply; if it is an unsatisfactory gross to the exhibitor there is 
an adjustment and it is scaled down. Oh, yes, but that is done only 
if you live up to their request that you mz uintain that admission price 
and if you waiver one bit, oh, no, there is no adjustment and also 
there is the assurance you will never play another one. 

I do not want to present the argument that I have in my statement 
but I just want to give you a brief outline. There are three illegal! 
points that I make where they openly and knowingly violate the 
decree: on block-booking, on runs, on advanced admission prices; and 
I know of a witness who is coming who will tell you a story to prove 
conclusively and present documents as to how this is done; and fourth, 
even on prereleases they have, as Mr. Johnson indic: 1ted—that could 
also come under the question of run. 

Now, in this business, we have grown up, and over a period of 30 or 
40 years we have established runs. One theater has the first run, the 
next theater has the second run and it may be 14 days after or 28 days 
after, it is entitled to those pictures after that 28-day period. 

Now, the public is entitled to that, they have got into the habit of 
knowing those pictures will play 28 days after and they wait. They 
do not want to pay the carfare or the busfare downtown and they do 
not want to pay the higher admissions that prevail downtown and 
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they do not want to have to dress to go downtown, and so they walt 
until it comes to the neighborhood theaters. ‘They have certain rights, 
too, the public. 

Now, what happens when you have advanced admission prices ? 

There is no uniform practice there. The companies do what they 
want. They will show a picture, call it a prerelease. And let me 
point this out, that on that prerelease advanced admission prices, 
there is absolutely no standard by which a picture is determined to be 
a prerelease picture. The quality does not enter into it. The cost of 
production does not enter into it. : 

Let me illustrate one of the advanced admission prices cases was 
Streetcar Named Desire. According to all records that picture did 
not. cost but between $300,000 and $600,000 and the average Fox pic- 
ture, I saw in the report by Skouras the other day, costs $1,200,000. 

The picture Bwana Devil produced by an independent did not cost 
but about $300,000 or even less. 

So, the cost of production, the star value, do not determine whether 
a picture is going to be prerelease run or not. It is just a whim of the 
company that determines that. If they think they can get more money 
out of it by issuing it prerelease, they do that. 

Now, let us assume it has been issued as a prerelease. Now, what 
angen Some companies will show a prerelease and then 6 months 
later, or 1 year later they release it again to the same theater, even as 
Mr. bohsoins indicated, it does not come in under general availability 
and there is no uniformity about it at all; they take the position it is a 
prerelease. 

Now, you can call a rose by any other name that you want but it 
still remains a rose. They are pictures, that is all they are. They 
call it prerelease. They can call them anything they want. And 
they choose to upset the entire custom that has been prevailing in this 
business for about 35 years for their own benefit. 

Who suffers? The subsequent-run exhibitor who is dependent upon 
a constant supply of pictures to show to his public. He does not get 
them. The public does not see those pictures. 

And even in the first-run situation, and I speak from experience, I 
have been in this business 35 years—I indicated I have 8 first-run 
houses. I have refused in 35 years to change the admission prices in 
2 of those houses and I maintain the third house only for the purpose 
of showing these so-called road shows or prereleases. 

I want my public to feel that they can come down to my theater any 
time they wish knowing that sometimes they will see a good picture and 
sometimes they will see one not quite so good, but the cost will always 
be the same, and I feel that an exhibitor builds up goodwill in that way. 

But if I am to charge one day a dollar and the next day 50 cents or 60 
cents, I feel it is unfair to the public and the next thing that is going 
to happen is this, and I am talking from the point of view of a “busi- 
nessman, we are putting a tag on pictures and pretty soon the public 

will say when you advance the price, “This is a good one.” And when 
it is not advanced, “It is a stinker.” 

And that is why the exhibitors are opposed and there is a public 
reaction against it. 

I talked on the telephone with one of my boys yesterday and I got 
a report on the business done by Peter Pan in Burlington, Vt. This 
is interesting. 
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The average gross in that theater—I am sorry I do not have the na: 
of the theater but it is operated by the Maine-New Hampshire Theate: 
Organization, the average gross of that is $8,000, the normal gross of ; 
ordin: arily good picture is $5,000. 

Now, Peter Pan played when there was no school, and that is t] 
way that was released, that particular picture, in order to get the 
greatest possible gross. They insisted on playing on a no- school- week, 
I have a contract for Peter Pan also to play it on a no-school-week, t 
was insisted on; they also insisted on playing it longer than the us 
run, and I had to do that, too. 

Now, Peter Pan did not gross $5,000. The average nightly admis- 
sion for adults is 55 cents but, of course, they have to charge a dollar 
for that picture. 

Now here is the report. The school teachers refused to send, when 
they found out that the admission price was 50 cents for children 
they refused to send their children to the theaters, and mothers c oming 
up to the box office in the afternoon with 2 children walked away when 
they found that it would cost them $1.74, 74 cents for the adult and 
50 cents for each of the children. 

Let us look at the financial result of this setup. The ordinary pic 
ture grosses $5,000. The maximum cost of film for that run would be 
42 percent, and an exhibitor would have $2,000 left—and I am giving 
you the maximum. 

Peter Pan grossed $5,000 and they turned back 60 percent during 
the first week and for the extended run 50 percent and, if they paid 
60 percent, as they must have, the exhibitor had left $2,000 for showing 
an advance ed price picture as against a normal picture when he would 
have had $3,000. 

Senator Scnuorrre.. I am sorry, but your time is up, Mr. Yamins. 
Thank you for your testimony. We will be glad to accept your pre- 
pared statement for the record. Our next witness will be Colonel Cole. 


t 


t 


PREPARED STATEMENT SUBMITTED BY Mr. YAMINS 


My name is Nathan Yamins. My home is in West Newton, Mass., and my 
office is at 260 Tremont Street, Boston, Mass. I own individually, or through 
corporations controlled by my immediate family, five conventional theaters 
an‘ one drive-in theater in and near the city of Fall River, Mass., and also 
operate under lease two conventional and there three drive-in theaters. 

I am presently a member of the board of directors of Allied States Association 
and of the Independent Exhibitors’ Association of New England, an affiliate 
of Allied States Association. I am past president of both organizations, and 
have participated in all intratrade conferences, with one exception, beginning with 
the 1928 conference that drafted the Standard Uniform Contract that was declared 
illegal, to and including the 1952 trade conference that attempted unsuccessfully 
to set up a system of arbitration within the industry. My entry into the motion 
picture business dates back to 1917. 

My assignment here is to give testimony concerning certain practices in the 
motion-picture business that adversely affect the exhibitor’s operations of his 
theaters, and this testimony is based on personal experience as well as from 
observation and contact with exhibitors everywhere. In order to avoid repetition 
and to save the time of this committee, I shall not attempt to name all of the 
objectionable practices, as many of them have been and will be covered by others 

First of all, let me say that I do not charge that there is a conspiracy among 
the heads of the various sales departments of the distributors, but there definitely 
is a certain pattern in their actions that gives the same results as if there was 
concerted action. It is my considered opinion that this pattern is a willful 
disregard bordering on open defiance of the Supreme Court decision and decree 
in the famous case of the United States v. Paramount Pictures, et al, This pat 
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tern is the result of a philosophy among the distributors’ general sales managers 
and “What you can do, I can do better”—and the exhibitor is the innocent victim, 

I will now pinpoint a few of these practices that in my opinion are in violation 
of the law of the land. 

1. Block booking—tThe licensing of one picture on condition of the licensing 
ef another is prohibited, yet this provision is flagrantly violated. It is done by 
refusal on the part of the salesman or manager to negotiate for a picture when 
the exhibitor shows an inclination to pass up a prior released picture or pictures. 
Or is it accomplished, as in my case, by raising the floor on a sliding scale, so 
that the exhibitor is penalized if he passes up a picture. Now it has been said 
and will be said that if this is done, it is due to the zealousness on the part of 
the salesman, and is not countenanced by the New York office. My personal ex- 
perience has been that this practice emanates from the home office—there is al- 
ways the constant pressure to sell, sell, and sell. 

>, Run.— Every exhibitor is entitled to a run of pictures, be it a first or subse 
quent run, dependent upon the exhibitor’s desire of the type of run and of course, 
on his ability to pay for the picture. Admittedly, the distributor is entitled to 
license the picture to the theater that will produce the greatest revenue. I 
operate three first runs in the city of Fall River, Mass., an A theater, B theater, 
and © theater, each operating on a week-run policy and each can outgross an 
upstairs competitive theater that is over 75 years old. Every company tries to get 
their pictures into the A house—that is understandable, but frequently companies 
will refuse to book the picture into the B house, and on occasions have sold the 
picture to upstairs house rather than sell it to me on the B house which is oper- 
ated by a separate corporation. The explanation is—‘That is the best house he 
has got—whereas your B house is not the best house you have got.” In other 
words, I am penalized for being enterprising enough to build or buy an addi- 
tion theater in the same city. 

8. Advanced admission pictures.—The decree in the Paramount case expressly 
enjoins the defendants from fixing directly or indirectly the admission prices to 
a theater, yet in the past year there have been more advanced admission price 
pictures than in the previous 5 years, and by a strange coincidence the advanced 
admission prices are uniform in practically all the theaters. 

We exhibitors are vehemently opposed to this practice of being compelled to 
advance admission prices. We feel that the industry was built up by a regular 
flow of pictures, some better than others, and sold to the public at regular 
admission prices. We feel that most of these pictures now being released at 
advanced admission prices are no better than the pictures that the publie 
formerly could see at regular admission prices. We are also opposed to the 
practice because the advanced admission that the public pays saps the enter- 
tainment dollar so that the following exhibition suffers. 

The logical question is, does the exhibitor voluntarily increase his admission 
price? In most cases, positively, no. The exhibitor wants to play all of the 
good pictures—his public is entitled to see them, but in order to come out with 
a profit he must increase his admission price because of the high-rental terms 
demanded. Moreover, he must agree to raise the admission price to a stipulated 
amount that is uniform in that exchange area, and if he doesn’t he is penalized 
penalized by various methods—threats that he will never get another, and 
refusal to adjust terms if the run of the picture is not successful. 

In other words, the court injunction is violated by subterfuge; it is violated 
indirectly. One of the companies, namely, RKO, is openly insisting on uniform 
advanced admission prices, and claims the right to do so beeause the two pie- 
tures in question—Hans Christian Andersen and Peter Pan are independent 
pictures and the admission prices are fixed not by RKO but by the producer. 
If this position is tenable, then the prohibition against advanced admission 
prices is impractical and worthless, 

NATHAN YAMINS. 

(See appendixes Nos. 16 and 17 for supplemental material sub- 
mitted by Mr. Yamins. See also appendixes Nos. 43 and 45.) 


TESTIMONY OF H. A. COLE, ALLIED THEATER OWNERS OF TEXAS, 
DALLAS, TEX. 


Senator Scnorrre.. For the record, state your full name and ad- 
dress and theater connections. 
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Mr. Cote. My name is H. A. Cole. I live in Dallas, Tex., at 20114, 
Jackson Street. That is the office of the Allied Theater Owners of 
Texas which I have operated for a good many years. 

I have been in the business since about 1919 as an exhibitor. At the 
present time I own and operate four theaters, three residential theaters 
and one drive-in, in Bonham, Tex 

I have a first-class operation. I have taken a great deal of pride 
in operating a first-class theater. 

My testimony will be very short and will be directed strictly at the 
methods used in compelling the exhibitor against his will to advance 
his admission prices. 

I have tried this advanced admission prices, as I have tried most 
everything else during the years I have been in business. I have 
experimented to see how the best revenue could be obtained for my- 
self and for the film companies and see at what level my patrons will 
come. 

I remember, going back some years, that I tried the advanced ad- 
mission price, and the so-called road-show runs have Gone With the 
Wind, one of the biggest pictures from the box office and every angle, 
ever shown 

It failed miserably. My people would not come. Later on, I ran 
that same picture at regular admission prices when the bar w as down 
and I grossed, I think—I am speaking from memory and it is some 
time back—three or four times as much money at my regular admis 
sion prices as I had with the advance. That taught me a lesson and a 
lesson that I have taken to heart. Incidentally, from the testimony 
that I will be able to give you, my reputation in that regard with the 
film companies is pretty well established. They know pretty well 
what I am going to pay. 

As an example, Quo Vadis was offered to me at their regular ad- 
vanced scale for the first run or for prerelease run, they call it here, 
soon after Quo Vadis came out. 

I believe the terms were 70-30. That is murder. But they added to 
that a little gimmick and guaranteed or offered to guarantee to me 
10 percent of or gross. 

I wanted to show that picture to my people. It was popular. It 
was a fine picture and I knew that my people should be enabled to see 
it but, and I guess foolishly, I stated to the gentleman who started the 
negotiations, the manager of the Metro Exchange, Mr. Leroy Bickell, 
that I did not intend to advance the admission prices. 

The negotiations stopped right there. He thanked me and then 
pleasantly he walked out. That is typical of what is happening all the 
time not only with me but—you must recognize in my position I have 
many exhibitors in my office—many of my own members and a great 
many exhibitors generally come in and discuss with me the difficulties 
which they have. 

Senator ScnorrreLt. Where did Mr. Bickell meet you, in what city, 
and in reference to what theater ? 

Mr. Corr. We met in my office in Dallas, Tex., 201114 Jackson 
Street. I forget the time centile: It was soon after release of this 
picture, probably a year or a year and a quarter ago and was with 
reference to the Quo Vadis showing in the American Theater in 
Bonham. 
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That is so typical of what is happening not only to me but to practi- 

cally every other exhibitor with whom I have talked, and I have talked 
with most of them in this regard, an exhibitor who will not concede 
to go along with them on this policy or any other policy, but I am 
especially testifying with respect to this policy, he just does not get 
the pictures—per iod—no question about it and there is no exception 
to it. 

There is one curious thing, too, that I wish to point out, another evil 
which has not been mentioned. 

One of my members came to me with reference to the showing of the 
Greatest Show on Earth, another very fine picture, a big box-office 
picture. 

He had arrived conversationally at the terms on the picture for his 
theater and then the question of admission prices came up and he did 
not get the picture. 

Now, an odd thing deve ‘loped. You know, in Texas, they are largely 
served out of Dallas, the central point, the film exchanges are in Dallas. 

But, there is a certain section in our State, the Panhandle, they have 
cut off a corner up there in northern Texas and that section is served 
out of Oklahoma City. Now, in Oklahoma City we have no discus- 
sion or negotiations with them regarding the admission prices we will 
charge. And the little town of Shamrock up in the Panhandle of 
Texas, and that is served out of Oklahoma City, the exhibitor there 
charged what he wanted to charge, he charged the prices that his 
people were accustomed to and he did it all of his own accord. 

I was amazed. I could not quite understand it because I thought 
that it was company policy generally all over the United States to 
demand advanced admission prices. 

Here was a curious circumstance that came up. In Texas the domi- 
nating circuit is now Paramount-United. Locally it is known as the 
Interstate. It had accepted the advanced admission prices made on 
this particular picture. 

In Oklahoma the dominating circuit is the old Griffith circuit, now 
known as Video. They had not acceded to the advanced admission 
demand and were charging what they wanted to. So, that set the 
policy, that set the admission prices for all practical purposes for 
every theater in Oklahoma, it was not set by the chain; but in Texas 
it was set by the local chain, the chain has acceded to the advanced 
admission prices in Texas; and so that sets the pattern for all of them. 
In Oklahoma it was not set by the chain, and so they got by with what 
they wanted to. 

That is all, I think, that I have to testify. 

Senator ScHorrreL. Any questions, Senator Gillette ? 

Senator Gmietre. Yes, sir; just one question, Mr. Chairman, of 
Colonel Cole in the light of his experience. 

lo the producer of this commodity, pictures, the pictures are rela- 
tively wor thlens unless they sell them ? 

Mr. Cotz. Yes, sir. 

Senator Gittetre. They have to have an outlet ? 

Mr. Cote. That is right. 

Senator Guerre. I have difficulty in seeing why anyone produc- 
ing merchandise and selling it will ‘deliberately destroy his market. 
Mr. Corx. Ihave the same feeling, Senator. 


454 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Senator Gitterre. They have a right to, with proper trade practices 
and within the limitations of legislation laid down, they have the 


niga to sell them under conditions that will make the most profit for 
them, 


Mr. Cote. Yes, sir. 

Senator Gittetrr. Now, what I am interested in knowing is, do you 
have any evidence or does anyone have any evidence that a group of 
producers are so combined, or so combined with distributors, as to 
control the outlet and force you men out of business ? 

Mr. Cortz. That would be impossible for me to give you, Senator; 
I mean, except from general reasoning as to what is happening—the 
pattern not only in my State but generally all over the United States. 

Senator Gruterre. Well, we want to help you. That is what we 
are here for. 

Mr. Corz. Yes, I realize that. 

Senator Gitterre. And we are tremendously interested. There 
are certain ways in which we can help and certain ways in which we 
cannot. 

I do not want to take the time of the witnesses, but I just repeat 
what I said yesterday, if there is evidence of violation of legislative 
enactment against improper trade practices and monopoly control, or 
if there is evidence of violation of decrees by those that are bound by 
the decrees, or if there is a new development of monopolistic practices 
that is operating unfairly and destructively, and that would require 
legislative action, that is what we want to know. 

Mr. Cotx. Has there not been developed considerable testimony ? 

Senator Giiietre. Definitely. 

Mr. Corr. Not about the necessity of legislative action but the 
necessity of either court or some kind of legal action. 

Senator Gitterre. Definitely, and that is why I asked the question. 

Mr. Coir. I would be very happy if I could give you positive evi- 
dence along the lines you indicate. 

Senator Giiterre. It would be so helpful to us. 

Mr. Corz. I know it. 

Senator Gruierre. In extending the help we want to extend. 

Mr. Coz. I know it. The only thing I can give you is the accumu- 
lation of practices of such a nature that the only explanation would be 
the monopolistic explanation. 

Senator Guerre. Now, specifically, you mentioned two circuits; 
one, the Paramount-United, I think, in Texas. 

Mr. Coreg. Yes, sir. 

Senator Gitterre. And Video in Oklahoma. 

Mr. Corr. That is right. 

Senator Giuterre. Is there any evidence that you can get or sug- 
gest that we can get, to show that those circuits are operated or con- 
trolled directly or indirectly by the producers ? 

Mr. Coir. Definitely the evidence that I have given you with regard 
to Video, Oklahoma City, indicates that they are not controlled, does 
it not, in that they refuse to go along with the advanced admission 
prices, they do what a businessman would do of his own initiative, 
they pick out the admission price they thought was best for their 
patrons and their theaters. 
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In Texas, of course, I cannot say. The Paramount-United was the 
result of the so-called divorcements. It is still controlled in many 
ways in the same manner it was before. The local management is 
exactly the same. 

Senator Gitetre. The divorce did not take? 

Mr. Corse. The divorce did not take; it never has taken. 

Senator Gitterre. Thank you. 

Senator ScuorrPet. That is all, Colonel Cole, thank you very much 

(See appendixes Nos. 19 and 20 for supplemental material sub- 
mitted by Mr. Cole. See also appendixes Nos. 49—-C and 49-D) 

Our next witness is Mr. Shor. 


TESTIMONY OF RUBEN SHOR, THEATER OPERATOR, 
CINCINNATI, OHIO 


Senator ScHorrre.. You were sworn, Mr. Shor? 

Mr. Suor. Yes, sir. 

Senator ScHorrret. Will you please proceed, first giving your name 
and address to the reporter and your affiliation and the number of 
theaters or other interests in this activity. 

Mr. Suor. Yes. My name is Ruben Shor. My business address is 
1632 Central Parkway, Cincinnati, Ohio. I am a member of the 
Board of Allied. I own an interest in several theaters. I shall read 
from my statement. 

Senator ScHorpren. Proceed in your own way, Mr. Shor. 

Mr. Suor. I operate the Twin Drive-In Theater and the W estwood 
Theater in Cincinnati. Early in March my assistant, Robert Morrel, 
negotiated a contract with RKO Radio Pictures, Inc. ., to license . 
feature motion picture entitled “Peter Pan” and a short subject en- 
titled “Bear Country” for exhibition in those theaters. 

I will present to the committee photostatic copies of those con- 
tracts. 

Senator Scnorrrer. Properly identified they will be accepted and 
made part of the record. 

(The contracts referred to are as follows:) 
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Mr. Suor. I would like to call the committee’s attention to certain 
features thereof. In the first place, they are on the regular printed 
form used by RKO Radio Pictures, Inc. Both pictures—the featur: 
and the short—were produced by Walt Disney Productions, but that 
concern was not a party to, nor was it mentioned in the contract. In 
the lower left-hand corner you will note that the contract was approv- 
ed by Charles Boasberg, who is the general sales manager of RKO 
Radio Pictures, Inc. 

RKO Radio Pictures, Inc. was one of the eight major film com- 
panies constituting the defendants in United States v. Paramount 
Pictures, Inc., et al. It, therefore, is subject to the injunction against 
fixing admission prices by agreement with exhibitors or in any man- 
ner or by any means. 

You will note that there is not a word, line, or sentence in this sched- 
ule of these contracts about the admission prices to be charged. Prior 
to the decision in the Paramount case the contract forms of all com- 
panies contained a blank space for inserting the theater’s admission 
prices. Since that decision, and because of the injunction against 
price fixing, that feature of the contract forms was dropped by all 
companies. 


Now let me call the committee’s particular attention to paragraph 
19 at the end of the schedule. It reads as follows: 


19. Agreement complete and representation: The agreement is complete and 
no promises have been made by either party to the other except as set forth 


herein * * * 

A contract signed by an exhibitor after negotiating with the sales 
representatives ‘of a film company does not become binding on the 
latter until it is approved by an authorized person at the home office. 
In this ease, as I have pointed out, the contracts were approved by Mr. 
Boasberg. Before the duly approved contracts were sent me I re- 
ceived telegraphic notice of the approval thereof from RKO’s Cin- 
cinnati branch office. I present to the committee a photostat copy of 
that wire. 

Senator Scuoerret. It will be received in evidence. 

(The copy referred to is as follows :) 

. CINCINNATI, OHIO, March 10, 1958. 
RUBEN SHOR, 
16382 General Parkway, Cincinnati. 


Peter Pan, Bear Country approved Twin Drive-In and Westwood Theaters. 
Regards, 


RKO Rapio PIcTuREs. 

Mr. Suor. Based upon my experience as the operator of the Twin 
Drive-In and the Westwood Theaters, I had established admission 
prices at figures which I felt were best caleulated to attract the maxi- 
mum patronage. For one thing, I found that it was the best policy 
to admit small children free of charge at the drive-in. Indeed, it is 
the general policy of drive-ins in my area—and, I think, generally, to 
admit children free of charge. Consequently I decided that, during 
the engagement of Peter Pan, I would continue that policy at the 
drive-in. Also I continued my regular price for adults at that theater, 
which was 75 cents. At the Westwood I also continued my regular 
admission of 50 cents for adults and 25 cents for children. These 
prices I advertised in the Cincinnati papers. 
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Peter Pan began its run in those theaters on April 2. On that day 
| received a remarkable telegram from Walt Disney Productions, 
which reads as follows—and I have the telegram here, if you wish to 
have it, and I will read it. 


At the time we were asked to approve the exhibition of our production Peter 
Pan at the Twin Drive-In Theater, Cincinnati, Ohio, and the Westwood Theater, 
Cincinnati, Ohio, we were advised that it was your voluntary intention to charge 
an admission price of 50 cents for children at all times. Seventy-four cents 
matinee and $1 nights for adults. Our approval was given on the understanding 
and condition that this price policy would be carried out by you. The admission 
prices that you are advertising in today’s Cincinnati papers fail to meet the con- 
dition of our approval and renders the approval ineffective. We understand that 
vou have already received possession of prints on Peter Pan and this is to advise 
you that no print of Peter Pan may be exhibited under contract approved by us 
and exhibition without contract would constitute copyright infringement with 
serious penalties. We are ready to approve contract with you on basis where- 
under you pay specified percentage of box-office receipts provided these receipts 
are predicated upon admission price of 50 cents for children at all times. Seventy- 
four cents matinee and $1 nights for adults. Unless you confirm by wire imme- 
diately your assurance to pay us on this basis you exhibit Peter Pan at your own 
serious peril. Copy of this wire being sent directly to the managers of the Twin 
Drive-In, Cincinnati, Ohio, and the Westwood Theater, Cincinnati, Ohio, in order 
that managers and all concerned may avoid personal liability for participating in 
copyright violation. 


(Telegram referred to retained in committee files. ) 

Senator Grtterre. Who signed that ? 

Mr. Suor. This was signed by Walt Disney. 

Senator GiuLerre. He was not a party to this contract ? 

Mr. Suor. No, sir. 

Senator Gitterre. And he was not referred to in this contract ? 


Mr. Suor. No, sir, not at any time. 

Senator Scnourren. Now, did you directly or indirectly at any time 
agree to increase your admission charges at your discussion confer- 
ences before you signed your contract ? 

Mr. Suor. I never have agreed. The salesman spoke to me and 
mentioned the price, the price which he demanded that the picture 
be played at. I said, “Don’t ever talk admission prices to me”—as a 
matter of fact, throughout the negotiations we insisted that their 
company enter into and carry out the usual form of contract. 

Senator ScHorrre.. Now, that company you dealt with or your dis- 
tributing agency representative that you dealt with included this 
picture in your contract, did he not? 

Mr. Suor. Yes, sir. 

Senator Scuorrret. And then did you have a right to assume that 
he had authority to make that contract to deliver that picture to you 
when you told him at that time that you were not going to increase 
your prices ¢ 

Mr. Suor. Well, let me give you this here [indicating]. 

Senator ScHorrreL. I would appreciate that for the record. 

(See contract on Peter Pan, approved March 16, 1953, previously 
referred to.) 

Mr. Suor. Senator, do not get confused here. The first approach on 
this picture was made through Mr. Morrell and he left a note on my 
desk, Iam sorry I do not have it, in which the statement was made that 
Peter Pan was to be sold at 60-40 on prerelease. That is, prerelease 
suburban; it had already played downtown: this was after it had 
played downtown and they were now going into another prerelease 


3561L7—53—_—20 
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run at 60-40. The salesman said he thought it was possible to get 
the deal through at 50-50 for the Westwood. He said we—the com- 
pany—have no way of selling the Twin Drive-In Theater. In other 
words, there was no company policy as regards the drive-in theaters, 

Now, to give you the background of the Twin, it is perhaps the larg- 
est drive-in theater in the “country. It is possible for it to be the 
largest producer of gross in the city of Cincinnati, bar none. I make 
that statement. 1 indoubtedly it outgrosses any three or four con- 
ventional suburban theaters and yet t they had no policy to sell to the 
Twin Drive-In. 

This was the thought that I had when I came to the office. I talked 
to Mr. Morrell and he said, “Well, RKO is going to offer the Westwood 
21-day availability on Peter Pan. I said, “It seems to me to be 
ridiculous, as I do not think anyone can buy this picture on that basis 
and do anything with it”— and I want you also to bear in mind that 
this picture was not, in fact, being offered on a 21-day a availability 
but on a 28- to 30-day availability. RKO just moved that picture in 
when no other picture was available. In other words, the san ntown 
pictures were being extended. I further said, “Bob, we will negotiate 
for that picture but solely on the film rental to be paid according to the 
contract, and that is the only way I will negotiate the picture.” Also, 
“T do not want to tie your hands in any way at all on film rental, but I 
do not want to be any part of an agreement on admission prices. | 
never agreed, I never had to, on admission prices.” 

The salesman then came along and I happened to be in the office 
and he again spoke to me and I said, “I do not talk prices, Mr. Morrell 
will discuss the thing; and if we sign the contract we will live up to 
the contract,” but I said incidentally, “I don’t understand this prop- 
osition that you cannot sell the Twin the picture,” and I said, “Frankly 
and honestly I would like to see you sell every other theater because 
the more you gross the better I like it; I intend to collect from you 
if you do not sell on some proposition to the Twin.” 

I think they came up with the very same proposition for the Twin 
that they had for the indoor houses, and the deal was negotiated on 
that basis and we would perform the contract as written. I was wait- 
ing to see, and patiently waiting to see, just what that contract would 
have in it and whatever it contained I would have been tied to it— 
not that I thought fixed prices were legal but my word has always 
been my bond and I shall keep it as such. 

Now, as you have seen the contract, that is the way it came back. 

Also, I have always made it a definite policy of our theaters that 
we do not cooperate with the other theaters in advertising. We have 
set up our own theaters as individual theaters and we advertise alone. 
It so happens I have more theaters than any other person in the city 
of Cincinnati, so we advertise in our own box. We are allowed on 
some pictures—the distributors will make a special advertising allow- 
ance, on some pictures individually. So, as you will see on the con- 
tract, RKO agreed to bear 50 percent of the expenditures on adver- 
tising. The distributor spends 50 percent and we spend the other 
50 percent and it so states in the contract, and that was the way the 
deal was negotiated by Mr. Morrell. 
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You will note that although I had no contractual relations with 
Disney Productions, that company claims that when it approved my 
contracts it was advised that I had agreed to charge an admission 
price of 50 cents—I think I can leave that statement out, because I 
have covered it. 

Senator ScHOEPPEL. Yes. 

Mr. Suor. But I want to point out that Disney threatened not only 
my manager but also myself, as you will notice in the wire. 

(A portion of Mr. Shor’s prepared statement not read is as follows :) 


You will note that although I had no contractual relations with Disney Pro- 
ductions, that company claims that when it approved my contracts it was 
advised that I had agreed to charge an admission price of 50 cents for children 
at all times; and 74 cents matinee and $1 night for adults. And although I had 
received from RKO a license under the copyrights to exhibit the pictures, Disney 
Productions, in an attempt to intimidate me into increasing my admission prices, 
threatened me with heavy penalties under the copyright law. Not only did 
Disney threaten me, but the company sent similiar threats to my managers, 
saying that they would be held individually liable. 


Mr. Suor. On the same day RKO, in an effort to clear its skirts of 
any implication of law violation, and apparently to make it appear 
that Disney, as a so-called independent producer, was solely respon- 
sible for the policy on raised admissions, sent me the following 
telegram: 


The statement and your advertisements concerning Peter Pan that demands 
were made by RKO that you must charge certain admission prices when show- 
ing Peter Pan is an irresponsible and wholly false statement. We think that 
you are duty bound to retract this unfounded charge. We should appreciate 
hearing from you promptly. 


That is signed by S. C. Jacques, or Staniey Jacques, the manager 
of RKO Radio Pictures, Inc. He is the branch manager. I think 
you have that wire. 


(Wire referred to retained in committee files. ) 

I decided to resist this attempt by the film companies to control the 
pricing policies of my theaters. Therefore, on April 3, I sent Disney 
Productions the following telegram which fully states my position in 
the matter—I think you have a copy of that: 


Retel. My contracts with RKO as your distributor of Peter Pan are binding 
on you and if RKO secured your approval of same on representation I had volun- 
tarily agreed to increase my regular admission prices then RKO confessed to 
committing an unlawful act. I protest any such representation by RKO to you 
and your wire to me because they falsely attempt to implicate me as a party to 
such unlawful acts. I am advised by counsel that RKO has been enjoined by 
Federal court from agreeing with exhibitors on admission prices and that RKO 
cannot escape therefrom by entering into contractual relations with you. The 
contract that I made with RKO and which was approved by you was valid and 
binding and I insist on its performance as written and your rights to write into 


it unlawful terms and conditions implicating me in an unlawful understanding 
are denied. 


(Telegram referred to retained in committee files.) 

The one week’s run of Peter Pan in my theaters was completed 
without hearing further from either RKO or Walt Disney Produc- 
tions. In the Meantime, however, salesman Krause, of RKO, ap- 
proached us in reference to Hans Christian Andersen, a Goldwyn pro- 
duction, which RKO also is handling as distributor. It seemed that 
the company was willing to sell me the picture for the Twin Drive-In 
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and the Westwood—and I will give you copies of these contracts. Of 
course, they are not approved and I have not signed them and will have 
nothing to do with them. 

But in the meantime they had contrived a scheme to compel me t. 
abandon free admissions for children and to control my prices for 
adults. 

Herewith are copies of the contracts they offer me on Hans Christian 
Andersen. You will note that whereas it has always been the custom 
to fix film rentals on a flat sum basis, or on a percentage of the gross 
receipts, RKO now for the first time, so far as I am aware, would 
require the exhibitor to pay to it a stipulated sum of money for each 
adult and for each child admitted to see the picture. 

I will say to the committee in all sincerity that I do not propose 
to sign these deals. 

Senator Scnorrret. Might I inquire at this point here. While the 
contract is not signed, under the conditions you have just related here 
I think it is important we have copies of this for the record, if you 
have no objection. 

Mr. Suor. No, sir; I have no objection. 

Senator Scuorpren. It will be so ordered. 

(The contract referred to is as follows :) 
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Senator GILLETTE. May I interrupt? 

Senator SCHOEPPEL. Yes. 

Senator Guerre. This testimony I think is especially pertinent. 
I refer to this document, the telegram to Walt Disney Productions in 
which you say: 

The contract that I made with RKO and which was approved by you was valid. 

What information do you have that it was approved by Disney 
Productions and why did you assume that it had to be? 

Mr. SHor. I assume that it had been for the simple reason that 
RKO represented Disney and I assumed that they had been in touch 
or worked together. As a matter of fact, I know it is a common trade 
practice that Disney has a representative. 

Senator Griterre. Well, that 

Mr. Suor. Then, Disney also says in his wire something to the effect 
that he approved the contract on the basis he had assumed I had 
agreed with RKO to the point of advanced admission prices, so there- 
fore I had to direct my answer in that manner, I believe. 

Senator Gitterre. You stated in the first part of your telegram to 
Disney: 

My contracts with RKO as your distributor of Peter Pan are binding on you. 

Mr. Suor. Yes. 

Senator GmterTr. That was based on what? Just an assumption 
on your part ‘ 

Mr. Sur. Well, I am answering the wire; this wire answers the 
wire I received from Disney. I received no wire from RKO. 

Senator Grutetre. Then your only basis for the statement it had 
been approved by Disne y was not your contract with RKO/ 

Mr. Stor. No, based on the wire. 

Senator Gitierre. Based on the wire that Disney sent to you? 

Mr. Suor. Disney sent the wire directly to me, directin 
tion to that, because I have never dealt with Disne “y direc 

Senator Grutetre. I see. 

Senator Scrorprent. Proceed, Mr. Shor. 

Mr. Snor. Following the same thought, Hans Christian Andersen 
is a Goldwyn picture. I have never dealt and to my knowledge I 
have never met personally a representative of Goldwyn Pictures; I 
deal with RKO. 

I will say to the committee in all sincerity that I do not propose to 
sign these deals. I will not concede any right in the film con ipanies to 
dictate my admission prices. Moreover, it is apparent to me that this 
is a mere subterfuge to evade the court order against price fixing and 
that also is the view of my attorney. 

A final feature of these offered contracts merits the committee’s at 
tention. It is customary, in contracts for these so-called special 
pictures, to agree to share with the exhibitor the advertising expense, 
as I pointed out to you. 

Please note that, with regard to Hans Christian Andersen, the offer 
to share the advertising cost applies only in case I p: irtic ipate in “a 
multiple cooperative newspaper advertising campaign.” That means 
RKO will contribute only if I advertise jointly with other theaters, 
and, of course, in that event, the admission price stated in the adver- 
tisement would be the same for all participating theaters. 


my atten- 
lv 


Yr 
*f 
‘ 
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Senator ScuorrreL. We appreciate your testimony, Mr. Shor, 

the matters I have referred to will be incorporated in the record. 
(See appendix No. 18 for supplemental data submitted by Mr. Shor 
Thank you, Mr. Shor. 


Mr. Suor. Thank you, Senator. 
Senator Scuorrret. Our next witness will be Mr. Miller. 


und 







TESTIMONY OF BEVERLY MILLER, VICE PRESIDENT, ALLIED 


INDEPENDENT THEATER OWNERS OF KANSAS AND MISSOURI, 
INC., KANSAS CITY, MO. 


Senator ScHOEPPEL. 
Mr. Miter. Yes. 
Senator Scnorrre.. Will you please give your name to the reporter 

and your address and your affiliation. 

Mr. Mruter. My name is Beverly Miller, 5839 Paseo Boulevard, 
Kansas City, Mo. 

I am the vice president of the Allied Independent Theater Owners 
of Kansas and Missouri, of Kansas City, Mo. 

I operate and am a partner in 50 Hiwa Drive-In Theater in Jeffer 
son City, Mo.; the Fort Drive-In in Leavenworth, Kans. ; the Cowtown 
Drive-In in St. Joseph, Mo.; and the Cedar Drive-In in Lebanon, 
‘Tenn. 

I have been in the film and theater business for the past 28 years 
I started about 1925. I operated small-town theaters for a couple of 
years before getting into distribution. I was in distribution and 

various related parts of the film business until 1948, when I started 
to prepare to build drive-in theaters. 

These drive-in theaters were built over a period of about 4 years, 
about a year apart, 2 of them built in 1 year. 

As a representative of Allied Independent Theater Owners, I would 
like to talk for a portion of my time about the situation of the small- 
town independent exhibitor. 

In a territory like ours, with some theaters as far away almost as 
600 miles from the film’ exchange center at Kansas City, it is obvious 
theater would be 250 to 300 miles from the exchange center. 

Now, that man cannot afford the time or the expense to make 2 or 3 
trips a week to Kansas City or to spend 3 or 4 days there screening 
pictures and becoming acquainted with everything. So he depends on 
the monthly or semimonthly trip of the film salesmen or the occasional 
trip of the branch manager to tell him how to run his business. 

In fact, the terms and policies of the operation of his theater are 
practically dictated to him by the film exchange. I think it is hard 
to imagine or understand the circumstances under which the average 
small-town theater operates. 

He is caught between falling grosses and rising costs; sooner or later 
they have to meet. He eliminates every expense that he can. In many 
cases he operates the machine and does the janitor work. His wife 
will sell tickets. His children will clip tickets and do other work 
around the theater, and in some cases he has been forced to take an 
additional job on the side to keep the theater open. 


Why he stays in must be nothing other than a matter of pride or 
having something he can hang onto. 


You were sworn, Mr. Miller? 
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With the impact of television plus the strangling 20-percent Fed 
eral tax, I personally cannot see how the average small-town theater 
can stay in business if it gets any worse. 

One thing that seems to be getting worse constantly and the thing 
over which “he has little or no control is film rental. Each year the 

film company has more “spec ials.” More specials mean higher per- 
jaan and longer playing time and in many cases inna admis 
sion. 

The man who operates a small-town theater cannot sit in his office 
and have some fine-looking man in gold-braid uniform to meet the 
public when he has an advanced admission picture to sell. He has 
to be out there and, you might say, take the gaff, take the complainfs, 
or see his regular customers walk by and maybe sneer at him or turn 
up their noses when they see a price of $1 or $1.25. 

The average small-town exhibitor depends entirely upon the sales 
men or the branch manager to tell him what his terms are. 

He does not have the opportunity to see the screening, he cannot 
depend upon the trade-paper reports because occasion: ally and some- 
times often these trade-paper reports are a little bit colored by the 
advertising policies of the trade papers. There is only one paper | 
know of in the business that has no advertising and I think their re- 
ports are more dependable than any others and I think that is agreed 
to by all exhibitors. That is an expensive and very high-priced pub 

‘ation, some 3 to 5 times the annual subscription of others, and ve ry 
fe »w small-town exhibitors take that. 

I would like to talk to you a little bit about my situation individ- 
ually in operating drive-in theaters. 

At the present time I am not interested in nor will I take the time 
necessary to talk about some of the other things that have been cov- 
ered, such as clearance, the advanced-admission pictures, and the 
problems that have been previously discussed. 

In operating our drive-ins we have never believed and still are not 
convinced it is necessary to run the newest or the brand-new, red-hot 
pictures to do business. We feel that we cater to a different class 
of people, one that has been regularly attending our theaters, dif- 
ferent from those attending the indoor theaters. 

We sell, you might say, fresh air, we sell moonlight—if the weather 
is good, business is good, and if it is bad, the contrary applies. 

From the very beginning we did not believe that the drive-in thea- 
ters should have to con.pete with and take from the indoor theaters 
the business that rightfully belonged to them, in order to exist. If 
we had thought so, we would not have gone into the drive-in theater 
business. 

Consequently, we have always bought or attempted to buy and play 
pictures of past releases of maybe from a year to 3 or 4 or 5 years old. 

We did this because, as I said, we did not want to take from the 
nei*hborhood theater or the small-town theater these newer pictures. 

We had a better choice of selection of pictures in that manner. We 
could take pictures of proven quality or something we knew was sat- 
isfactory to the public. They are easier to judge and evaluate when 
they have had previous runs. The public seems to like those pictures 
and, possibly as important as all of these put together, we were able 
to buy these pictures at terms we thought were satisfactory to the 
oper ation of a theater. 
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We were giving the film company the run or revenue that other 
would be lost. The film was re ady to be junked or to be turned « 
to 16 millimeter, or, in the case of nowadays for television, and. 
were giving them additional runs and revenues which they wo 
never have gotten otherwise and never had gotten before. 

A couple of years ago there seemed to be a concerted attempt on 
the part of numerous companies to force drive-ins such as ours who 
play older pictures to move up to the newer pictures. 

They would give us glowing descriptions of the drive-ins in the 
East, where they played the new red-hot pictures. 

Of course, it was very obvious that there was only one purpose, and 
that was to move us up to newer pictures, which would mean more 
percentage and would mean percentage on more pictures and higher 
flat rate. 

This we did not lke and we seriously resisted. We continued to 
buy the older pictures. 
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However, a little at a time, and especially this year, the majority 
of the companies have assumed an attitude that the price of film has 
nothing to do with the age. 

A number of years ago several important men in the business, dis- 
trict or division managers, have clarified their policy. They said, 
“If you want to play a new or hot film, you must pay percentage, a 
higher price, but if you want the cheaper price, you must lay back 
and play older pictures.” 


‘Today these policies went out of the window in order to force us 
to move to newer pictures. We are now being asked practically the 
same terms for the older pictures that we would have to pay for the 
new ones. 

Now, specifically, the ratio is almost becoming ridiculous. Where 
we used to buy, out of a year’s product, 1 or 2 percentage pictures 
and maybe all flat, now out of a group of 20 pictures they will ask 
to have 6 or 8, and in one case 10 percentage pictures, out of 19. 

Where we used to play our percentage pictures on Tuesday- 
Wednesday as i midweek, now the Universal request or demand is 
a minimum of Tuesday-Wednesday-Thursday, or Thursday-Friday, 
which is in most cases now considered as good as Tuesday-Wednesday- 
Thursday. 

Where we used to play our percentage pictures in April and May 
and September and October, reserving the summer for the flat pic- 
tures, they are all now demanding percentage pictures in the sum- 
mertime, and in some cases they want all the pictures played in the 
summertime on percentage. 

Where we previously depended on the natural inclination of people 
to attend theaters on Saturday and Sunday, playing our flat pictures 
then and our percentage midweek, we maintain ‘that if the picture is 
as big as it is and should dr aw, then it should draw midweek as well 
as Saturday-Sunday. 

We feel Saturday-Sunday belongs to us because we have that kind 
of a business. 

Now, they are insisting on some of the percentage pictures being 
played Saturday-Sunday. And from the standpoint of the flat-price 
eaten, there is no rhyme or reason for the flat quotation, except 
for one or another of two things; either to force us to buy more of 
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them on percentage or force us to turn down the product entirely or 
close up for lack of product. 

Pictures that used to be considered third and fourth classifications 
that we would buy as second features at $15 to $20 to $25 now have 
become $50 and $60 pictures. 

In our smaller drive-ins where we previously had the top price of 
$40 or $50 we are now being asked $75 or $90 up to $125. 

Now, why? During this period of time that these increases have 
constantly applied, our business has not increased. We are not doing 
more business than we did then. In some cases where we are threat 
ened by television our business is actually less. Now, why these 
increases ¢ 

There is no longer any question of fairness when you discuss a film 
deal. The quote ition is given you, “This is what we want. ‘Take it 

r leave it.’ 

In ever y other line of business you have some Op portunity to nego- 
tiate. Everything else that we buy by way of popcorn, peanuts, 

sacks, bags, equipment and supplies, with everything else several sup- 
pliers call on us and solicit our business and they show their mer- 

chandise and will figure with you and sincerely try to get your 
business. 

Senator Scnorrre,. Mr. Miller, some of the testimony in some of 
the phases of the hearing we have had indicates the shortage of pro- 
duction of pictures, forcing the bidding up and forcing the few to be 
hungry always for a product at all times. 

Now, if you go back to the older pictures, it looks like they are going 
into the old shelf and pulling out some which, with the shortage of 
new pictures on the market, will force you to meet some pretty stiff 
price schedules. 

Mr. Mruier. In some cases, that is it. And in some cases they ac- 
tually pull out older picture to force us to buy new ones. 

We have had numerous cases where we had a picture under con- 
tract 6 months or so or maybe we bought it early in the season and did 
not get to play it, we bought it at the tail end of the season, perh: aps 
to play it another season, where they will pull that out of service 
because they have a new picture with the same star and they want to 
sell you that on potion ige and do not want you to play the older one 
before the percentage picture comes in. 

There has been a very definite attempt in the last year to prevent 
you from acquiring or maintaining a heavy backlog of pictures. 

We have always played every picture we bought. We have never 
asked any company to release us from pictures. In some cases we 
have paid 50 percent of the rental where a picture was not satis- 
factory to play. We pay 50 percent of the rental and have not played 
the picture, which is a custom that prevails often in the business. In 
other cases we have offered to tr: idle to pick up old repeats that we 
have played before, and play them again and pay them the same 
amount of dollars and cents, to equalize for a newer picture that was 
found not to be satisfactory to the family trade in drive-ins. 

Getting back to the shortage. We us sed to always buy enough pic- 
tures during the season so that we could carry over 50 to 75 pictures 
for the ope ning—playi ing 3 changes of pictures or 6 pictures a week in 

ach drive-in, you see that we consume better than 25 pictures per 
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month. We like to have 2 or 3 months supply of pictures and i) 
previous years it was not very difficult to buy most of this product 
sti — on February 1, and by March or in April or at the latest « 
May 15, your product was bought for the year, what was necessary 
to carry you over. 

Now, the film companies are refusing to sell you products unl 
you guarantee to play them during the season in which you buy the em. 
Not all of them put it to you in the same way. Some say these p 
tures must be played on such and such a date and some say these must 
be played 3 or 4 per month and some want you to write a contract in 
which you agree that any of the pictures you have not played when 
you close the season will be automatically canceled out, leaving you 
without pictures next spring and at the mercy of the film exchanges 
when you open up. Anyone who operates a drive-in theater knows 
that you have plenty of ‘problems enough to get a group of drive-in 
theaters ready for opening in the spring, without having to fight all 
the time with the film company. 

I do not want to run overtime, but I would like to make some rather 
specific charges or statements that I think you might want to hear 
about what is going on or happening. 

I believe that I have possibly been picked out as one who has talked 
too much. I have listened sympathetically to many small distribu- 
tors, to their problems. 

We had hoped to have more small-town exhibitors at this meeting. 
We had many oral complaints. The president of our organization 
and I sent out several letters asking for written complaints and vol- 
unteers to come forth. 

We had a few talks in private, but I am convinced that those who 
had the worst complaints were either temporarily salved into doing 
nothing about it or were intimidated to the point where they would 
not come forward and give their complaints. 

Senator ScnorrreL. We had that matter indicated to us in a num- 
ber of instances and this committee in all probability is going to send 
a staff man to 2 or 8 places in the country to follow up. 

Mr. Miter. That would be very good. 

Senator Scuorrrry. And also to have before us members of the 
Justice Department, representatives of the Justice Department, on 
some of these matters. 

Mr. Mitr. Senator, that would be very welcome and if I might, | 
might make the suggestion that if it were possible, at the exhibitors’ 
convention, a man would be able to interview a great number of 
people within a short time or at one time if he comes a day or two 
before the convention and stays a day or two afterwards; and those 
dates would be available to the committee for use. 

Senator Scuorpren. All that the committee wants is the facts exist- 
ing in reference to this whole problem of pictures, so that when we 
finally conclude, after going over all of this testimony, we might come 
up with some type of suggestion or finding or determination of this 
committee to the full committee on small business. 

Mr. Miuxer. Getting back to my personal problem, I do believe 
that due to the fact that I have talked with a number of exhibitors 
who have problems and have suggested solutions to them, and maybe 
have talked too freely about the deals that I have made, that there has 
been a malconspiracy to shut me up. 
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I am no longer given many deals that I could be proud of or can 
brag about; they make it impossible for me to buy film on the basis 
of the past. é; 

[I mean, as I said before, when I am given quotations now—lI 
should mention that three of the towns are competitive. We went 
through bidding and we both lost our shirts, and we got over that. 
We split products, as has been discussed. I split a list and they 
choose, and they split a list and they choose—from then on, a set 
of quotations are handed me by the film companies. 

In the past I have been able to reason with them as to what is 
right or wrong about the deal. Now it is more or less a matter of 
take it or leave it. 

You are handed a list of pictures, prices, and terms, and frankly, 
if you don’t come back after the first interview you are never called. 
There is never any followup by letter, wire, or phone. 

Every interview must be in their office. You are no longer given 
printed release schedules, as we previously were given with company 
names, the costs, and feature titles, cast, and running time, and so 
forth. We are handed a sheet of typewritten paper with nothing 
but titles of pictures on it, and in some cases it is a long, yellow sheet 
with titles written down. 

In two instances the salesmen or branch manager even refused to 
write in in their own handwriting but he hands you a sheet and says, 
“Oh, you write it down.” 

It all seems a very, very queer way, to which the business has sud- 
denly turned. 

Now, I can only add to that this personal note, that it is plain to 
see that this process of increasing rentals, increasing percentages, 
increasing playing-time conditions with our business dropping off 
or even staying the same, we will sooner or later get into the same 
shape as the small-town independent exhibitor, and ready to fold 
up and only hanging on in the hope that if the tax is off maybe they 
‘an stay in business. 

Then along came the 3-D. It was hoped that 3-D would be the 
solution to the problems, but it is now clear that 3—D is not the solu- 
tion of these problems due to lack of standardization and prohibitive 
costs—and we have the knowledge from previous experience that 
whatever we put in now will be obsolete within 6 months. 

Now, I can only add that right now we are not in bad shape. We 
can still make it—but please don’t let it get any worse. We are not 
going broke right now, and we do not want to go broke. I do not 
want to go broke. I went broke once before, and it is a tough road 
coming back, 

The point is that right now it is where it cannot get any worse, and 
I hope you gentlemen will find ways and means to keep it from get- 
ting worse. 

Thank you very much. 

Senator Scnorrren, Thank you. 

Our next witness is Mr. Holmes. Have you been sworn, Mr. 
Holmes? 

Mr. Homes. No, sir. 
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Senator Scuorrret. Do you solemnly swear that the testimony you 
are about to give in this proceeding will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. Homes. I do. 







TESTIMONY OF HIRAM P. HOLMES, CHAIRMAN, ECONOMIC COM- 


MITTEE, NATIONAL ASSOCIATION OF REAL ESTATE BOARDS, 
DETROIT, MICH. 


Senator Scnorprri. You may proceed, Mr. Holmes. Give the re 


porter your full name and address and your affiliation; and do you 
have a written statement? 


Mr. Hotmes. Yes, sir. 


Senator Scuorrret. Do you wish to have the statement incorporated 
into the record at this stage and elaborate other matters outside you 
statement ? 

Mr. Howtmes. I wish to point out some of the important things in 
my report and add a few remarks not included therein. 

‘Senator ScuorrreL. You may proceed. 

Mr. Hotmes. My name is Hiram P. Holmes. My address is 416 
Hammond Building, Detroit, Mich. 

Senator Scuorpren. I might say that your Senator, our distin 
guished colleague, Senator Homer Ferguson, had hoped to be here 
but had to attend another important subcommittee—by the way, he 
is a member of the Select Committee on Small Business. 

Mr. Hotmes. I am a realtor. I manage no theaters, nor do I own 
any theater property. I represent no owners of theater property. 
I do not wish to be considered as informed on the business of operat 
ing theaters. 

I appear by invitation of the committee to testify on theater clos 
ings and the effect of those closings on adjacent property. 

Let me preface my statement by describing the NAREB economic 
committee, of which I am chairman, and its function as an arm of the 
National Association of Real Estate Boards. 

The economic committée is neither a policy-making nor a program 
implementing group. Our function is purely one of observation and 
study. With a membership, comprising appraisers, property man 
agers, real-estate counselors, university professors and lecturers, our 
role is to perceive economic change in its early stages and to alert 
association officials and members to the potential. Knowledge of 
transition in land use and land value is fundamental to our profession. 
Being informed about basic industries and their growing or shrinking 
role in American culture is prerequisite to real-estate appraisal, man- 
agement, and counseling. It is in this capacity, as observers on the 
economic front, that we are concerned about theater closings, and the 
myriad of problems created by them. 

More than a year ago it became apparent that dwindling box-office 
receipts had darkened many theaters and were impairing the mainte- 
nance budget of hundreds of others. A vacant building or a deterior- 
ated one, depresses neighborhood value. A structure with restrictive 


transitional use creates an economic void or a long-range problem of 
land-use conversion. 


Pre CLE L( | ° 
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In June of 1952 the economic committee undertook a limited survey 
of theater closings. An effort was made to assemble information on 
the effect of the closings on adjacent properties, the type of use to 
which the vacant structures were being converted, and the effect of 
the conversions on adjacent properties. 

The Detroit report, June 12, 1952, summarizes the closings for that 
area and describes the neighborhood effect of a darkened theater: 

in the Detroit Metropolitan area there are about 200 theaters which includes 
come Drive-Ins. I am told that 44 are now closed and that many more are just 
anging on hoping for something which will reverse the downward trend of 
attendance. f ‘ 4 

The theater closings are affecting adjacent business such as drugstores 
fectioners, restaurants, and little ready-to-wear places. These adjacent business 
locations are now being classified as secondary locations. More and more vacant 
stores are showing up throughout the city in the so-called secondary 


, con- 


locations. 
The report goes on to describe the limited possibilities of conversion : 


New uses for some of the closed theaters have been found but the income 
developed by these uses is negligible. Some have been sold to be used for 
churches, union halls, and veterans’ organizations. A few theaters have been 
demolished. I know that thought has been given to remodeling such structures 
but up to now I do not know of any actual transformations. 

The Philadelphia report confirms the appraisal opinion expressed 
above: 


Other uses are being found for defunct motion-picture theaters such as 
commercial use for local stores, shoestore chain, sporting goods stores, parking 
lots, bowling alleys, skating rink, storage, self-service grocery stores, dog-food 
supply company, furniture store, garage, and light manufacturing. 

1 this connection it should be kept in mind that theater buildings generally are 
single-purpose buildings, and while conversions have been made, they are quite 
expensive and difficult to finance. The prices paid for the closed theaters can 
generally be said to represent a fair value for the land plus a reasonable value for 
the walls of the building. 


The uses to which the theater can be converted will of cours 
largely upon zoning restrictions. 

Assuming the location is zoned to permit operation of the new enter- 
prise, the economic impact will vary with the type of change. 

The Philadelphia report clearly describes the practical result: 


; e depend 


Obviously the effect of the new use upon the adjacent properties is dependent 
largely upon the character of that new use. In some cases that I know of, the 
new use has resulted in actual improvement to the neighborhood. 


Chose cases are rare. 

This is particularly so where theaters have been converted to commercial use 
and in a good, active commercial area. 

In other cases where the closed theaters have been put to lesser uses 


storage, light manufacturing, et cetera 
adjacent properties. 


, Such as 
, the reaction has been detrimental to the 


The single-purpose nature of a theater building, the costliness of 
conversion, the high proportion of vacancies, and the depressing effect 
of an empty structure, predict the problem that must be faced when 
a theater closes. 

A need for further information was indicated. In January of this 
year, the economic committee decided to resume and broaden its study. 
As a prelimin: wy step, a nationwide exploratory survey was initiated. 

A brief postal-card questionnaire was sent to 1,131 local real-estate 
boards. It was designed to disclose: (1) the geographic extent of the 
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closings: (2) the number of closed theaters in individual cities: 
the effect on adjacent property values; (4) uses to which theater bi 
ings were being converted ; and (5) opinion of reasons for the closing 

Replies have been received to date from nearly 600 communities. 
States except Nevada are represented, as are cities of various 
economic base and geographic locations. Closed theaters, more t] 
500 of them, are reported by 236 real-estate boards. Prediction 
pending eenae were made by a number. 

Others answered “None,” but volunteered that one or more theat 
had closed aa the buildings had already been demolished. Unfortu 
nately, the questionnaire did not include an inquiry about recen 
demolished structures. We had not anticipated the significance 
demolitions. One city listed 19 closed theaters and volunteered tl 
30 had been dismantled. The number of comments regarding parking 
jots that had replaced theater buildings testified to the widespread 
nature of this type of I: ind-use transition. 

Boards reporting closed theaters spoke for communities of the fo! 
lowing size and geographic location : 

Cities in which there are closed theaters by geographic division and 
size of city: 

Divisions * 





Size of city Fe Se Ill | IV Vv VI VII | VIII 
Under 10,000 1) ek, eel ok 2 1 3 2 
10,000 to 25,000 1 9| 17 | 12 3 0 | 6 2 
25.000 to 50.000 1 4| 4! 9 6| 2 3 2 
50,000 to 100,000______- 6 8 14 | 4 | 6 | 1 | 3 | 1 { 
100,000 to 500,000................ 5 11 8 | 3 5 3 5 2 } 
500,000 and over 0 1} - ip lias ot 6 f 0 1 

cP 


| 
| | 





1 Divisions: I, New Eng gland; II, Middle Atlantic; III, East North Central; IV, West North Central 
V, South Atlantic; ‘VI, East South 'C entral; VII, West South Centr: al; VIII, Mountain; IX, Pacific. 


As is so clearly apparent, the phenomenon of the closed theater 
not confined to any particular part of the country nor to any specific 
size city. Vacant theater properties, if the above sample of reports 
is representative, are’ standing in small towns and metropolitan com- 
munities alike. They are reported from New England, from the 
South, from the Mountain States, and from the Pac ‘ific coast. 

The number of closed theaters listed per community, ranged 
follows: 

Boards reporting by number of theaters closed : 


J 


é = Roarda 
Number of theaters closed: reporting 
Raids ts eae eh ea ee ee ee bce th BT i 135 

De bie Bea tie peek tiie ed ee ee) OS ON ee 16 
SO iii cos ict incasacah ks tt a teeth gma i ae cc Oh les Cl a 29 
OO i ie i i A iat te RANT 19 
5 or more___- 20 


Since the effect of a dark and unused building on adjacent business 
is, in most instances, adverse, an inquiry regarding this condition was 
not included. 

In other words, even though the closing theater had been put to a 
new use the productivity in that use nowhere nearly equaled a volume 
formerly enjoyed by its use and that has a depressing effect on real- 
estate values, of course; and so much of it has already taken place 
that the local owners realized the influence that it has had. 
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\s I said, since the effect of a dark, unused building on adjacent 


business iS, in most instances, adverse, an inquiry regarding this con- 


lition was not included. Instead, a question related to a second step 
n the chain of ecological change was asked. It concerned the general 


effect on property value. Specifically, the respondent was requested 
to evaluate the effect of theater closings on adjacent property values. 


\ summary, classifying the answers by number of theaters reported 
losed, shows the predominantly depressing effect of the loss of a 


theater business, with or without the substitution of another com- 


nercial enterprise. 

This is an interesting observation. As the number of closings in- 
reased, the extent of adverse influence increased. 

Where the boards reported just 1 theater closed, that would be in a 
small community, the opinion was 30 against 12; that is, 30 said that 


the influence was adverse, was poor, was bad, and 12 said it was 


favorable. As we go down to the last classification, where 5 or more 


theaters closed, their opinion was 11 to 1; 11 adversely and 1 favorable. 
[ have a table in my statement. 


(Table referred to is as follows :) 
Effect of theater closings on adjacent property values 


Number closed per community A dversely Favorably 


30 l 
12 

7 
> 


— i oe RD 


oe ed LE 11 


Mr. Hormrs. An inquiry regarding uses that have been found for 
losed theater properties listed 6 known types of conversion and an 
open category entitled “other uses.” 

The structure for which no use has yet been found so dominated 
the market that “none” was volunteered again and again. In other 
words, they are there, they are empty, and no one seems to be able 
to think of a new use for them. 

Senator ScnorrreL. What you are pointing out is the economic 
mpact upon the respective communities and the country generally if 
this independent theater exhibitor situation gets continuously worse. 

Mr. Hormrs. Yes, sir. I will continue in that respect. 

These darkened houses represent from 40 to 75 feet of frontage 
taken out of an otherwise active business community. Instead of con- 
tributing their share as a component of the neighborhood shopping 
irea they now stand vacant, a deteriorating influence on the economic 
whole. 

Some communities have evolved uses for some of the properties. 
Because of the summary nature of the questionnaire, it is not possible 
to total the conversions by type. It is apparent, however, that nation- 
vide the lesser uses dominate the transitions. The precoded cate- 
gories of conversion included churches, union halls, bowling alleys, 
skating rinks, garages, and light manufacturing. To these the survey 

its added a gamut of changes ranging from warehouses to a bank. 
Some few of the conversions will maintain or improve the neighbor- 
hood in which they are located. Others will depress adjacent values 
ind contribute to deterioration of a broader area. 
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Our survey uncovered the following new uses for the theater pro, 
erties which include the following : Boxing and wrestling arena, 
YMCA, apartments, newspaper plant, beano games, supermarkets, 
je welry store, storage facilities, arcade of stores and apartine 
furniture stores, studio for radio station, dining club, stationery store, 
food market, onto teria, television studio, VEFW ‘clubrooms, music store. 
appliance shop, bank, and warehouse. 

Our exploratory theater survey has disclosed the serious nature of 
the economic problem confronting motion-picture exhibitors. It has 
reaffirmed the interrelationship of land use and land value and the 
role of the theater in our local economy. It has signaled the nee 
for better understanding of the theater property problem by rea! 
estate specialists, by other businessmen and by lawmakers. The ec: 
nomics committee feels such keen concern that 20 individual cas 
studies will be conducted and the findings analyzed at a meeting i: 
May. 

Senator Scuorrren. May I inquire, Mr. Holmes, when you expect 
your board might complete this survey as to theater closing ? 

Mr. Hotmes. We expect to have—I might say perhaps we should 
never attempt to complete it, but we expect to have a meeting in May 
in Chicago at which the members of our committee will submit rath 
detailed reports and that will be consolidated and we would like t 
include that before the report is closed. (See appendix No. 68.) 

Senator ScHorrreL. What time in May? 

Mr. Hotmes. The 11th of May. , 

Senator ScnHorrPeL, Yes, you might do that and the commitee will 
be glad to receive the analysis at that time. I am trying to think about 
the time these hearings will conclude. 

Mr. Hotmes. Well, I have a few supplementary remarks not in 
cluded in this paper that I would like to offer. 

I have been told that in 1951 there were 170 theaters within the 
Detroit city limits. 

Of this number 50 have been closed, 3 have been wrecked, 4 are nov 
churches, 1 is a Legion hall, 1 is a union hall, 1 a studio, 1 a furniture 
house, 1 is an office and warehouse, and 1 is a ladies’ apparel ge 

Last Tuesday I gave up trying to sell a theater for $190,000 t! 

I oe not think you ‘could build tod: Ly for $1,000,000, and it is the la 
of 3 theaters owned by 1 corporation. 

‘ainasse ScHorpre.. At Detroit? 

Mr. Hotmers. Yes, sir. One of them has been sold to continue as 
theater. The present plan is to introduce or bring back some legiti- 
mate shows. 

Senator Scnorrren. Do you have the impact of the drive-in theaters 
in your Detroit area ? 

Mr. Hoimes. Well, we do. We have, of course, a number of then 
on the outside; of course, none within the city limits, and I think, of 
course, that that has an influence. 

Senator Scnorrret. Would your congested parking situation con 
tribute something to this? 

Mr. Hormes. Yes, sir. I am about to cover that. Here are some 
observations we have made as to other reasons for closing: The shift 
ing of population, which is a part of the decentralization | process that 
is going on and we might as well admit it; some rezoning of com 
munities; and then, some increased parking problems. 
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Then, it appears, that the designs of many of these older theaters 
: becoming obsolete. For instance, there is too much lobby space 
for economic housekee ping: expensive stone frontage; too mue h ceil 
ing to heat at present costs; too much ornate design, which makes it a 
further expense to maintain. 
Now, we believe that in many of these theaters modernization ha 
been considered but it is just too expensive. 

Much has been made of the 3—D. We have one theater that oe pul 
on what is called a Cinorama. Ihave not heard much comment about 
it except that it is so expensive that the average theater could not 
consider it at this time. 


Then, of course, there is competition from the drive-in theaters. 
Then, two more things I have listed here which perhaps I should not 


have but I wil]l—— 

Senator Scnorrrren. Do you find the high real-estate taxes ente) 
into it ¢ 

Mr. Ho.MeEs. Yes, sir. Here are some obs« rvations of causes of 
lower net returns: 

The influence of television; decline in patronage; lowered grosses; 
high operating costs; taxes, including Federal income tax, local real- 
estate tax and Federal admission tax; too much high-priced labor, 
union labor being forced upon the operators; then also sometimes too 
high-priced a lease is made on the ground or on the structure. 

lt appears that in many cases there is a definite ceiling that has 
been reached generally on admission prices and if they ask more, they 
would be in worse shape than now. 


Now, the overall elfect On real estute verlue : ' he clo ed theate I 
an opening wedge to a general decline of the block. If I may illustrate 


when a theater is closed it is like putting a bad apple into a basket 


of aa apples, it spoils the good ones, too. There are some 18,000 


theaters in the country today, the original cost of w os rin own 
billions of dollars. Most of them are classified as little businesses but 


added together they are big business. Add their influence to endian 
properties and the result is startling in the extent of decline in real 
estate earnings and values. 

Many owners feel that even temporary relief would be enough to 
keep them open until some other way out of their present difficult 
could be found, such as perfection of 83—D or a decline in the wave of 
popularity of television, when that popularity subsides. 

They seem to be an optimistic group and— well, I guess just. lik 
everyone else they hate to let go. 

In several States the Government. at the local le vel, has realized the 

situation by reducing assessments on real-estate taxes on those theater 
now operating in the red. 

In conclusion, I do not wish to convey the impression that the theate: 
business will entire sly disap pear. They hs ave bee ‘nh in trouble be ne 

It will be another case of the survival of the fittest. But the business 
is definitely in trouble now and it needs help. 

It comes under the classification of small business but at the same 
time it is large enough to be thought of as a big influence on the up 
and downs of our economy and it should be watched and helped 
much as possible. 

Senator Scuorpret. Mr. Holmes, I thank you, and | do not see how 
you could have timed it any better. The Senate, according to some 
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one’s request, wants a quorum there and that means that this cha 
man, acting today in this committee, will have to report. 

We will recess these proceedings until 1:30 this afternoon in ro 
155 of the Senate Office Building, but before we do that those w 
nesses present who have not yet been sworn will stand and be swor 

Do you each solemnly swear that your testimony in these procee: 
ings will be the truth, the whole truth, and nothing but the truth, 
help you, God? 

(Prospective witnesses answered, “I do.”) 

(Whereupon, at 12 noon the Select Small Business Committee 
cessed until 1:30 p.m. of the same day.) 


AFTERNOON SESSION 


Senator Scuorrre,. Senator Gillette indicated that he would bi 
here for the afternoon session. I want, as I indicated, to start becaus: 
we get quorum calls and situations develop over on the floor that 
might take me and other members of the committee out of here. | 
hesitate to start without the other members present, but they unde: 
stand that if they are not here on time, we sana to proceed, so we will. 

I believe our first witness this afternoon will be Benjamin Berger, 
who is president of the North Central Allied Independent Theater 
Owners Association of Minneapolis, Minn. Was that the first wit 
ness that we were to call? 

Mr, Noone. Yes, sir. 

Mr. Peaster. He will be unable to be here for about 20 minut: 
Senator. 

Senator SCHOEFPPEL. ~ Mr. Myrick here? 

Mr. Myrick. Yes, si 

Senator SCHOEPPEL. oe were sworn ? 

Mr. Myrick. Yes. 

Senator Scuorrrer. Will you please state your name for the re- 
porter, your address and your affiliation in the motion picture 
industry ¢ 


TESTIMONY OF A. C. MYRICK, PRESIDENT, ALLIED INDEPENDENT 
THEATER OWNERS OF IOWA AND NEBRASKA, INC., STATE 
THEATER, LAKE PARK, IOWA 


Mr. Myrick. My name is A. C. Myrick. I am an exhibitor in 
small town, Lake Park, Ia., and I am president of the Iowa-Nebraska 
unit. This organization is made up of between three and four hu 
dred small theaters in towns of mostly from a thousand to twenty-five 
hundred population. A few of them are large. 

Senator Scuorpre.. Pretty typical of my State. 

Mr. Myrick. I have here a prepared statement, and it would tak 
about 20 minutes to read all of it. If you prefer to save time, I would 
just cover it briefly and submit it for the record. 

Senator ScHorrret. All right. 1 would like you to proceed in you 
own way, but we will incorporate your full statement into the record. 
I assure you that the members of this committee will read this record 
religiously because of its importance, and that would not only sav: 
some time but it would enable you to enlarge on other phases of 
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vhich might be helpful for the record. If you so desire, that is the way 
vu might proceed. 

Mr. Myrick. Well, now, in this prepared statement that I have 
here. L have tried to make it brief and still make it definite. Where I 
have definite complaints where I thought they would be of particular 
interest to the committee, I have named names and pointed things 
out in detail. 

Senator ScHorrret. And from your statement, can the committee 
pinpoint certain theaters, certain operations, situses, and names and 
circumstances ¢ 

Mr. Myrick. Anything and everything that is in here can be pin 
pointed right down to those names and those places; yes. 

Senator ScHorrreL. All right, you may proceed. 

Mr. Myrick. Now, first, 1 just wanted to touch on this, and that is 
the common and most destructive practices that are going on in Lowa 
uid Nebraska that are affecting most of us, and I just want to mention 
this forcing of pictures, foreing pictures on to these little exhibitors 
in towns of the South of 1,500 and 2,000 that they don’t want, in 
order to get the pictures that they do want, and here is what they do. 

They go out there to these little towns. Just last week I had two 
exhibitors contact me, that a certain salesman was out calling on them 
and they wanted to buy his pictures but they didn’t want to buy 
all he had, so he said, “All right, how do you want to buy them, 
wholesale or retail? If you want to buy them wholesale, ail right, 
[ll sell them all to you. If you want to buy them retail, why that’s 
the way I'll sell them to you.” 

[ have outlined that in this brief, as to who the exhibitors are and 
who the salesman is that I had this complaint on this last week. 

Now, another way they force these pictures onto us if we don’t buy 
what they want to sell us, as many of them as they want to sell us, why 
they give us the leave-alone treatment. Now in the case of Twentieth 
Century Fox, they made some demands on me. They had a prece- 
dent established during better days in show business, and that is what 
they were pricing their pictures at, and I couldn’t pay it and I wouldn’t 
pay it. 

I talked with the salesman about it and he said, “Well, Vl talk to 
the manager and see what can ve done.” 

Sight months passed and they never called on me. In the mean 
time I got where I just about had to have pictures because with this 

controlled market, this seller’s market that they have created by this 
shortage of pictures, be it real or imaginary, they get us in a multiple 
change where we use so many pictures because we can only run it for 
such a short time that you have to go to them and you have to try to 
work out something, if they insist on their demands. 

I personally went to the manager of Twentieth Century Fox in 
nahi a the latter part of March, and I had a couple of exhibitors with 
ine, and I asked him three times to bring out my cutoff, that I would 
like to negotiate for some pictures. The third time I asked him, he got 
up and said, “Well, you will have to excuse me, I have an appoint 
ment,” and he just left. 

Now I am just getting the leave-alone treatment in this buying of 
pictures. I didn’t buy any Fox pictures. I didn’t have any oppor 
tunity to fs any Fox pictures. 
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Senator Scnorpre.. How long has this been going on? 

Mr. Myrick. This leave-alone treatment? 

Senator ScuHorrres. Yes. 

Mr. Myrick. Oh, well, it has been going on a long time, but her 
in the last year I think it’s been more vicious than in the past, and as 
far as my case with Twentieth-Century Fox is concerned, I was calle: 
on once in about 8 months’ time, and then when I went to their office e 
and tried to buy them in their office, whether it is because of the ex 
hibitors bringing problems to me, I don’t know, but they turned their 
backs on me and refused to even discuss it regardless of price. He 
said, “I have an appointment.” And he got up and left. Howev 
he had spent an hour and a half in there passing the time of day before 
that. 

Now as to the arbitrary and excessive discriminatory film rental 
in our area they are pricing them and insisting on pricing them on 
experience they had in the better di ays. They are doing this by out- 
right demands and, as I said, by the refusal to sell them any other way. 

Chey touched this morning or they testified a lot of it on prerelease 
pictures in these bigger cities and how they come back and prerele: 
them again in subsequent runs, these gimmicks to bring about another 
run. 

They do that out in the small situations and force an increased 
admission with these prereleases, and prohibit our people from seeing 
them. This advanced admission thing just isn’t in the best interests 
of the public. 

For instance, the branch manager of Paramount in Omaha in a 
statement just recently said that there was over 90 theaters in Iowa 
that didn’t show the Greatest Show on Earth. My people haven't 
hs " an opportunity to see the Greatest Show on Earth. 

They haven’t had an opportunity to see Quo Vadis and they haven't 
had an opportunity to see these others, because in our situation where 
we have 45- and 50-cent admissions and we have very, very few 
theaters that charge over 50 cents admission, including the tax, and 
then they come along and demand that we raise the admission to $1.00 
or $1.25, it just prices it clear off the market, and our people are 
being deprived of an opportunity to see these pictures. 

Now, in Nebraska, to the best of my knowledge, there were about 
50 theaters that didn’t see the Greatest Show on Earth, and there were 
about 50 or 70 that didn’t see Quo Vadis because of the advanced 
admission demands in these little towns that these exhibitors couldn’t 
meet. 

Senator Scnorrret. In other words, they were required to advance 
their prices for admission in order to meet the guaranty that was 
requested for those particular pictures that you have named. Is that 

1 fair statement ? 

Mr. Myrick. Will you repeat that again? 

Senator Scuorrren. In other words, you were required to meet a 
euaranty that was so high that you couldn’t run it without charging 
the additional price that was either indicated or you thought you 
would have to raise that figure, or you simply had to pass the picture: 
is that a fair statement? 

Mr. Myrick. That is true in a large percentage of the cases, and 
in the other cases it was, well, I'll take an example that I think has 
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heen brought to the committee’s attention through correspondence 


f an exhibit at Elma, Iowa. Charlie Jones who made a deal with 
Paramount for The Greatest Show on Earth on a percentage basis, 
not a guaranty but on a percentage basis, and the picture was all 
et and ready to go, and then when he refused to sae ance his admis- 

. they wouldn’t allow him to show the picture, and Elma, Iowa, 
wine pli ayed The Greatest Show on Earth to this day because of 
‘heir demands for increased admission, even though the deal was 
percentage. Now in our area they didn’t offer that picture on a flat 
‘ental basis. 

Senator ScHorrreL They didn’t offer it on a flat rental basis? 

Mr. Myrick. No. 

Senator ScHorrret. In your area ¢ 

Mr. Myrick. That’s right. In their percentage demands they in- 
luded an siseis ‘ed admission. 

Senator ScHorrpre,.. When you say it included an advanced admis- 
sion price, was that covered by a contract ? 

Mr. Myrick. Well, it was covered as outlined in correspondence to 
the a There wasn’t anything in the contract but the ap- 
roval of the contract was just held up until they knew what the 
ae was going to do, and then the contract was rejected when 
t came down to the finish line. 

He refused to discuss the admission thing. He maintained that it 
vas his right to charge what was fair in the community, so they just 
held up the approval of the contract, and then they rejected it because 
he wouldn’t increase the admission. 

We have letters from Jones and correspondence that I think could 
be entered in the record if you want it. 

| think Mr. Noone has it. 

Senator ScHORPPEL. Do you have that correspondence with you? 

Mr. Myrick. I think I have. 

Senator Scnorpren. If you have, I wish you would leave that with 

1e committee. 

Mr. Myrick. I have copies where this was brought to Mr. Gillette’s 
ittention and the letter that Jones wrote to Mr. Gillette, and Mr. 
Noone answered. Are you familiar with that? 

Mr. Noonn. Yes. 

Senator ScHorpren. Mr. Noone, is that a part of the record ? 

Mr. Noonr. Yes, sir. 

The correspondence referred to is as follows :) 
DAWN THEATER, 
Elma, Iowa, March 17, 1953. 
senator Guy GILLETTE, 

Nenate Office Buiiding, Washington, D. C. 

Dear Senator: We learned recently of your appointment to the Small Business 
ommittee and herewith offer congratulations. Also as briefly as possible, I 
ol ld like to report to you a few cases that I think small business needs some 
ielp from Congress to rectify. 

D ‘spite a court decree forbidding distributors of motion pictures from setting 
admission prices for the viewing of these pictures, I have found that by subter- 
lige and coyness this is still being done. I personally was refused a playdate 
that had been once agreed upon by Paramount Film Distributors Corp. on the 
picture The Greatest Show on Earth because I refused to raise my admission 
prices to coincide with or compare with certain neighboring towns. Inasmuch 
is this picture was being sold by Paramount on a percentage basis, it was obvious 
hat the more I charged the more they shared in the receipts. This is a matter 
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of negotiation with the distributing company, of course. But the hinging 
the date that I could play the picture on the price I intended to charge f 
was indirectly establishing the admission price by them. It almost goes wit! 
saying that with the high demand of the distributor of the film for 50 perc 
of the returns (after the Government has already taken 20 percent) leaves 
small theater with just about no alternative than either raising his pric 
taking a bad licking on the picture. This practice is becoming an almost routin 
thing among distributors in the past year. Paramount is by no means the 
one who has used this practice. It is being used by Metro-Goldwyn-Mavye 
20th Century Fox, RKO Radio, Warner Bros., and Columbia. 

Another situation that has developed with me and to my knowledge a num 
of others is the selling of film on the basis of the producing company’s yea 
production. Each picture is assigned a release number and in buying the « 
pany’s yearly product you buy by title and serial number assigned to those tit 
It has happened twice in 2 years with me in dealing with 20th Century F\ 
Film Corp. that a picture bought in the yearly deal has been taken out of sequs 
of release, reassigned a new release number, and another picture put 
place. This seems to be a special trick with this company and deprives 
exhibitor (and this is an actual case with me) of playing a picture unde 
original terms under which the picture was contracted for. 

Your time is valuable, sir. I do not intend to monopolize it. There is 
for investigation into the conduct of operations in this industry as regards 
small-business man. I sincerely hope you see fit to give this committee ap 
ment your best efforts. 

Yours truly, 


CHABLES L. JONES 


UNITED STATES SENATE, 
March 20, 195 
Mr. LAURANCE HENDERSON, 
Senate Special Small Business Committee, 
Washington, D. C. 

My Dear Larry: I am forwarding herewith a letter received from Charles | 
Jones, a constituent, Which may well have some factual allegations that sho. 
be investigated. I suggest that some study be made to see whether or not th 
is violation of existing law in the practices complained of in this letter 

Sincerely, 


Guy M. GInie! 


Marcu 26, 1953 
Mr. CHrarces L. JONES, 


Dawn Theater, Elma, Iowa. 


Dear Mr. Jones: Senator Guy M. Gillette has forwarded your letter of Ma 
17 in which you report your difficulties in the theater business. 

The Monopoly Subcommittee under the chairmanship of Senator Andrew F 
Schoeppel will open hearings on the problems of independent motion picture ex 
hibitors in Los Angeles on March 31. The subcommittee plans to resume open 
hearings in Washington on April 13. 

The purpose of this letter is to inquire if you would be willing to present 
testimony to the subcommittee during its Washington hearings. If so, w 
would appreciate it if you would advise whether you could appear on Monday 
or Tuesday, April 13 or 14. 

In the event you do wish to appear, we would appreciate receiving any add 
tional information which you feel the subcommittee should receive in its hearings 

A prompt reply to this letter would be greatly appreciated. 

Very truly yours, 
CrARLEs M. NOONE, Cow 


DAWN THEATER, 
Elma, Towa, March 31, 19538 


Mr. CHARLES M. NOONE, 
Senate Select Committee on Small Business, 
Washington, D.C. 
Dear Mr. Noone: Thank you for your letter of March 26 inviting me to appeat 
before the Committee on Small Business during its April 13-14 hearings. [I a1 
sorry that I eannot appear in person for these hearings. 
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| own and operate a 330-seat theater in a town of slightly over 700 people. 
Constantly inereasing costs of operation, coupled with constantly diminishing in- 
come, precludes my appearance in Washington. I simply cannot afford to make 
the trip. 

I have supplied information to Mr. Abram F. Myers, general counsel for A] 
lied States Association of Motion Picture Exhibitors, and Mr. Al C. Myrick, 
penis nt of Allied Independent Theater Owners of Iowa-Nebraska, Inc., cov- 

¢ the details, times, names, etc., of the cases which I outlined in my le tter to 
Senator Gillette. Mr. Myrick will represent a number of Ilowa-Nebraska exhibi 
ors at the hearings. I am sure he will he able to add any pertinent informa 
ion necessary for further enlightenment on the complaints which I originally 
made. ‘ 

Thank you again for your information to appear and present further details of 
he cases I outlined, but the cost of the trip to Washington is beyond my means 
t this time. 

Yours truly, 
CHARLES L, JONES. 


APRIL 6, 1953. 
Hon. Guy M. GILLerre, 
United States Senate, Washington, D. ¢ 
(Attention: Mr. Stewart McClure.) 

Dear SENATOR: Your letter of March 20 addressed to Mr. Laurance Henderson 
enclosed a letter of March 17 which you had received from Charles L. Jones 
proprietor of the Dawn Theater, Elma, Iowa. You will recall that Mr. Jones 
sought your assistance on problems which he was encountering as an independent 
motion-picture exhibitor. 

After conferring with Mr. McClure of your office, I addressed a letter to 
Mr. Jones on March 26 asking if he would be interested in appearing before the 
Monopoly Subcommittee to testify in hearings tentatively scheduled to be held 
during the week of April 13. I have received a letter of March 31 from Mr. Jones 
in which he states that he will be unable to come to Washington because of the 
cost of the trip. Attached is a copy of my reply to Mr. Jones. 

The foregoing is for the completion of your files. 

Very truly yours, 
CHARLES M. Noone, 
Counsel. 
Enclosure. 


Apri 6, 1953. 
Mr. CHARLES L. JONEs, 
Dawn Theater, Eima, Iowa. 


Drak Mr. Jones: I have your letter of March 31 in which you state that you 
will be unable to testify before the Monopoly Subcommittee as to your difficulties 
as an independent motion-picture exhibitor. 

{ regret that you will be unable to appear, but I am certain that Senator 


Gillette and the committee would want me to express their appreciation for your 
cooperation in this matter. 


Very truly yours, 
CHARLES M. NOONE, 
Counsel. 
Mr. Myrick. Now, they use a print shortage out there on us to set 
up illegal clearances and to establish runs and so on and to create in our 
small situations a bidding situation, as has been mentioned in the 
bigger ones. They don’t call it bidding. They call it booking pictures 
on the ability to pay, and they limit the number of prints, real or 
imaginary, so that these little towns, the ones that pay the most money, 
get the prints first, so some of these little towns that are just about to 
fold their doors, take one last desperate chance and pay more money, 
trying to get the pictures ahead of others, and it just creates a bidding 
situation out here among those little theaters. 
Now, they never have a print shortage on the first runs or on big 
runs, but that print shortage works back where we get a multiple 
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theater in the several hundreds that we have and they just dole them 
out. They just hold them up, and the only way you can get them is t; 
meet their demands, and with the shortage of prints, you just have to 
meet their demands, after a while, in order to keep your doors oper 

A few years ago Metro-Goldwyn-Mayer had a sy stem in their books 
where they drew a line and we little independent dealers couldn’ 
book ahead of that line. 

They actually had a line in their booking book. 

ie. they have taken that line out of there, but it is just as real a 
it ever was.» We cannot book ahead of a certain point, and the prints 
just can lie idle, and most of our first-run situations are the former 
*aramount affiliates. 

They can come in and get a print on short notice. They can get the 
wherever they want them, but with us we cannot vo ahead of that lin 
They will leave the prints lie idle before they let us use them. 

Senator ScnorrreL. You say that is a former Paramount affiliate! 

Mr. Myrick. Yes. 

Senator Scuorpret. Well, they don’t have that difficulty in obtai: 
ing prints. 

Mr. Myricx. No, they don’t. 

Senator Scnorrret. Do you cover that in your statement ? 

Mr. Myrick. I do. I outline the towns where these former Para- 
mount affiliates are at. 

Now, I will just cite one for you here. I had an exhibitor from 
Correctionville, Iowa, contact me not long ago, and he went into 
Warner Bros. and tried to book the Will Rogers Story, and they told 
him the booker said, “Well, I have got a print open, but I will hav 
to see somebody else.” 

I don’t know who it was. “I will have to see whether I can let y: 
have it or not.” 

The exhibitor went out and got an Allied officer and got anoth 
exhibitor and came back in. He asked the booker, “Is that print stil 
open? I want you to book it there.’ 

He said, “It isn’t open. Somebody just booked it.’ 

Now that is how they use that print shortage thing to tie us up a 
force us to pay their price. 

Now they come out and they insist that we charge, going back t: 
this advanced admission thing, they come out even months and months 
after these first-runs and prerelease engagements that have charge 
these advanced admissions and still demand it of us. They never let 
up on the demands, be they right now or whether the be 6 months later, 
and we are so short of product with this seller’s market that we hav 
to come to it eventually. We have to come to it if we are going to kee} 
our doors open. 

Senator ScuorrreL. You mentioned this shortage on the market. 
Do you think that is justified by reason of, say, the new picture 
technique, that is developing now, third dimension and all of that! 

Mr. Myrick. That shortage has been for a long time. In my 
opinion it is just a ways and means of controlling the market. 

Not very long ago when someone went screaming about putting us 
out of business because they were going into 3—D production and 
weren’t going to produce pictures for us because we can’t afford 3-D 
equipment and because we couldn’t pay the prices they want for then 
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nd everything else, they said, well, they had enough o-D | ietures to 
run us for 2 or 3 years. 
In a lot of our situations we don’t have enough to run right now. 


[le more they prerelease and the more they put up here on the front, 
the fewer we have back here to work with. 

When they put a picture on prerelease and then bring it back for 
another first run and then bring it back again, I mean all this time 
we are starving for the product and they say, “Well, you can’t book 
it because you are coming into a city break,” or whatever the situation 
‘s. if it is asecond run or city break, or whatever it is, and they are con 
trolling the market with that. 

[ think, Senator, that everything that we have here I have covered 
pretty much in detail. Rather than repeat a lot of testimony 
' Senator Scuoerrev. I would prefer that you would not do that. 
!f it is in your statement, it is much more readily read and kept in 
ontinuity when it goes into the record, as it will. I do appreciate 
your appearing here today. 

Mr. Myrick. I think the worst thing that has happened to us 
recently is this pricing of the pictures right away from our public, I 
mean in this advanced admission thing where we cannot show them to 
our people, where the public i IS de spr sed of see ing these pictures, like 
Quo Vadis and the Greatest Show on Earth, due to this situation. 

Senator Scnorrre.. I think there was some testimony in the Cali 
fornia hearings that Quo Vadis was taken off the market. 

Mr. Myrick. Yes: I know. And it was taken off the market in 
these communities and still haven’t had an opportunity to show it, 
that I mentioned. Is there anything that you want besides this? 

I haven’t signed this, if you want me to sign it. 

Senator Scnorrre.. No, it is not necessar y for you tosign it. That 
is your statement and you have offered that for a record. That is a 
part of your testimony. Thank you very much. 

(The ‘prepared statement submitted by Mr. Myrick is as follo 


MoTiIoN-PICTURE INDUSTRY DISCRIMINATORY AND UNFATR TRADE PrRAcTicres Forcep 
Upon INDEPENDENT EXtreirors py FILM Distrisvutors, Des MorNes, Iowa, AND 
OMAHA, NEBR., TERRITORIES 


I will endeavor to cover briefly the most common and destructive practices to 
which we independent exhibitors must submit in order to get the films to kee} 
our theaters open, in the Iowa-Nebraska film-exchange territory. 


FORCING 


The forcing of undesirable pictures upon the independent exhibitors by the 
major film distributors has been experienced by every small exhibitor at one 
time or another. And, despite the Federal and Supreme Court decisions of 
1946-47 in the Paramount case, this illegal and unfair practice is still prevalent 
wherever the exhibitors are inexperienced, or will stand for it. 

Vethods 


1. Refusal by distributor representatives to lease desirable pictures unless 
undesirable pictures are also taken by exhibitor. 

2. By raising price and terms on desirable pictures to such a point that exhibitor 
might as well take the lot, desirable and undesirable. 

5. By the leave-alone or starve-out treatment—that is, the sales forces of 
Several distributors apparently decide a certain independent exhibitor is a “bad 
boy” because of his insistence upon selective deals at fair prices, and do not call 
upon or solicit him for long periods of time, or until he comes to their terms. 
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Recent examples 


1. M. W. Long, of Lansing, Iowa, and Charles Jones, of Elma, lowa, tried ¢: 
lease Miracle of Fatima from Warners; agreed to the terms demanded, but 
Warners, Des Moines, refused to lease Fatima unless other and undesirab| 
pictures were also taken. Eddie Kugel, of Holstein, Iowa, was forced to leas« 
iwo most undesirable pictures Carrie and Encore, by the branch manager Ande 
son of Paramount, Omaha, in order to get Greatest Show on Earth at 50 perce: 
with advanced admission prices. Universal, Omaha with Harriman, Alton & 
Krueger, Sioux City, Iowa. 

2. Columbia, Des Moines, with Lloyd Kogle, Gladbrook, Iowa RKO-Radio, Des 
Moines with Jim Watts, Osage, Iowa, Paramount in Des Moines and Omah 
territories generally, 20th Century-Fox in Omaha territory generally. 

3. Wally Johnson, of Friend, Nebr., stated at a meeting in Omaha that only 
one film salesman, Universal, had called on him from early September 1952, to 
that date, January 26, 1953. E. Cohen, Columbia salesman, Omaha, makes 
practice of asking small independent exhibitors if they want to deal for their 
pictures “‘wholesale or retail” and prices the pictures accordingly, as reported | 
Kk. Osipowicz, Correctionville, Iowa; Elmer Svendson, of Alta, Iowa, and others 
20th Century-Fox has called on me in Lake Park only once in 8 months. In 
Omaha, March 27, 1953, I endeavored to lease some pictures from Joe Scott 
Omaha manager of 20th Century-Fox, but he refused to even discuss a dea! 
with me, 

Leo Wolcott, Eldora, Iowa, has not been called upon by Warners, Des Moines, 
for over 15 years; by Universal, Des Moines, for 5 years, and has not been offered 
feature pictures by RKO-Radio for about 7 years. 

Mr. Naulteus, of Mapleton, Iowa, attempted to lease Road to Bali from Para 
mount, Omaha, several weeks ago. The salesman refused to discuss a deal; said 
they weren’t selling the picture. But Mr. Naulteus bad personally seen severa 
contracts for it. 

Arbitrary, excessive, and discriminatory film rentals for the independent ex 
hibitors are standard procedure for all major distributors, regardless of the 
impact of TV, high cost of living, et cetera, which has resulted in steadily de- 
creasing theater box-office results since 1948. In our territory the worst offenders 
are—RKO-Radio Pictures, Paramount, Warners, Twentieth Century-Fox, Uni 
versal, and Metro-Goldwyn-Mayer in about that order ; followed by Allied Artists, 
United Artists, Columbia, Republic, and Lippert to lesser degree. 

In today’s market, only the so-called big, special, well-advertised pictures with 
well-known stars—and not all of these—get any money of importance at the 
theater box-offices. The smaller, program pictures have little, if any value. The 
people see many of the older little pictures and westerns on TV at home, free. 
They will not be attracted to, nor pay to see these little pictures in theaters. 

The distributors achieve these excessive film rentals by a number of devices 
common to their sales tactics with the small, independent exhibitors: 

By outright extortionate demands and refusal to lease unless their demands 
are met, enforced by an artificial shortage of pictures, artificial in that all 
companies have substantial and varying numbers of completed pictures back 
logged, yet hold up releases beyond those necessary to supply their favored 
Ist run and circuit theaters, thereby creating a “seller’s market” which is 
particularly hard on the smaller theaters with multiple changes, that is 3 or 4 
program changes per week. 

By promoting or forcing bidding between nearby or actually competing the 
aters, the picture(s) going to the high bidder. 

By providing quicker dates and showing of the picture(s) to the highest 
bidder, or to those exhibitors who agree to their demands first. 

By rigidly adhering to “precedent” regardless of present conditions; that is, ; 
the highest prices ever paid by the theater for pictures. 

By percentage playing of all pictures that they believe may do better than 
average business. When theater business was better several years ago, many 
new and higher precedents were established and are used by the distributors 
today. 

By “adjustment selling,” that is, the distributor representatives tell the 
exhibitors their “home offices” in New York demand, and will not approve other 
than a certain deal on certain pictures; for example, 50 percent. Therefore, 
the sales force must get this deal and turn in the leasing contracts accordingly, 
but, that if the picture(s) do not gross up to the expected total, they will be 
adjusted back to the exhibitor’s “satisfaction.” But after the pictures are 
played, the distributors either refuse flatly to adjust at all, as in the case 
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of Leo Wolcott of Eldora with Warners over 20 years ago. Wolcott then refused 
to buy any more adjustment deals, they wouldn't sell him otherwise and he 
has not played Warners since. Or in the just recent case of Elmer Svendso1 
of Alta, Iowa, where results proved he had paid 100 percent and more for some 
Warners pictures, and they refused to adjust. Or Carl Harriman of Alton, 
lowa, Metro-Goldwyn-Mayer adjusted some pictures for him, then the salesman 
Fred Fefjar, Omaha, demanded such an increase in rentals Harriman had tf 

pass their pictures. Or several small, independent Lowa exhibitors with Twe 

tieth Century-Fox, Omaha—Mr. Nothen of Remsen, Mr. Kugel of Holstein, Mt 
Naulteus of Mapleton, Mr. Bainbridge of Kingsley, Mr. Kreuger of Sioux City 
Mir. Svendson of Alta, and others—-made deals subject to adjustment and subse 
juently refused to adjust at all, or made very small adjustments, as witl 
Mapleton which showed a snbstantial loss on 7 Fox pictures and after extensive 
negotiation, was finally allowed $20 adjustment. (It is notable that white the 
Omaha branch of Twentieth Century-Fox is “selling adjustments,” their Des 
Moines branch will not generally consider adjustments at all.) 

Ry their latest “gimmick”—prereleasing or roadshowing most any pictures 
that appear to have possibilities of getting more than average patronage at such 
excessive terms——50 to 70 percent of the receipts—that the exhibitors are forced 
to follow their “suggestions,” implications, or outright demands, upon threat 
of refusal to lease otherwise, that the admission prices be raised as much as 
®9 8 or even 5 times normal. The exhibitors are forced into such deals in orde) 
to provide his people with the picture(s) he believes they want to see, and, to 
try to break even or make a profit, only to find that the people very greatly resent 
the advanced admissions, and that more often than not, he does not break even 
that the film company got most of the money. As in the case of Leo Wolcott of! 
Eldora, Iowa, when some years ago he played the roadshow run of Gone With 
the Wind at $1 plus taxes, 5 days including a Saturday when he had only 49 
admissions against the usual 300 to 400; nevertheless he grossed $1,140 on the 
picture which was abont $700 more than on anything since, and at the 70 per 
cent terms, he lost $9.98. More recent examples of such deals include Quo Vadis, 
\MIGM at 70 percent with $1 plus taxes admission prices; Greatest Show On Earth 
Paramount at 50 percent with admissions of 75 cents and upwards as with 
Snows of Kilimanjaro, Twentieth Century-Fox, Miracle of Fatima, Warners 
Salome Columbia, Hans Christian Andersen Goldwyn-RKO Radio, Peter Pan 
Disney-RKO-Radio; United Artists with the third-dimension Bwana Devil, and 
we understand, with other forthcoming 3—D pictures, Warner’s House of Wax, 
Columbia’s Fort Ti, Paramount’s Sangaree, and others. Additionally, RKO 
Radio is demanding a minimum of 50 cents admission for children for Hans 
Christian Andersen and Peter Pan. 

Paramount refused to lease Greatest Show on Earth to Charlie Jones of Elma 
Iowa, when he refused to raise his admission prices as high as they demanded 
although he had agreed to all their other terms. Other small, independent 
hibitors in our territory had the same experience. 

Prereleasing milks the pictures with the two first runs and in some cases, ex 
tended playing time, resulting in still less business for the subsequent runs and 
independent theaters in the territory. It also keeps these pictures awny fron 
large segments of the people because of the high admission prices, and, the in 
ability of the smaller exhibitors to show them because of the excessive rentals 

lor example, nearly 90 Iowa theaters were unable to show Greatest Show Oh 
Earth, perhaps 50 in Nebraska. Perhaps even more have been unable to show 
Quo Vadis at 70 percent. The average number of theaters which have foun 
they cannot, and therefore do not show these 50 percent pictures is greater than 
the above figures on Greatest Show On Earth which was popular and in much 
demand by the public. 

The distributors always immediately hike the rentals when a new and in 
experienced exhibitor or manager takes over a theater, as with Sioux Center, 
lowa, where the American Legion post runs the theater with a manager. The 
former manager was a good film buyer and fighter and with active backing of 
the Legion officials, got along all right. The new manager, inexperienced, went 
for the usual “upped” deals demanded of him; now the theater is in trouble 

The distributors also obtain excessive rentals when they sell blocks of pi 
tures, up to 1 year’s releases, with cancellation privilege. In these deals the 
list certain pictures by title. However, if one of these pictures appears to them 
above average, they shift their releases around, withdraw the hetter picture and 
give it special treatinent with prereleasing aud/or upped rental terms, and fill 
its place in the contract with a lesser picture. Example, Fox Snows of K‘limin 
jaro, Charlie Jones, Elma, Iowa. 
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DISCRIMINATION 


The small, independent exhibitor is allowed to play the pictures only at the 
firm terms of the contract. At the best he gets only the promise of adjustment o 
perhaps a few dollars of what he has lost. But the big circuits, mostly affiliated 
or formerly affiliated with the producer-distributor, play the picture on sliding 
scales which may result in settlement as low as 15, 20, or 25 percent. 

And in the fact that the small, independent theaters average admission pri 
are around 40 to 50 cents for adults and 10 cents for children. Therefore whx 
he has to raise his admission prices for prerelease or roadshows to $1 or $1.2 
for adults and to 25, 35, or 50 cents for children, the raise is so great that he is 
immediately subject to important public resentment. But when the big circuit 
theaters, with regular admissions of 75 cents to $1 fer adults and 25 cents to: 
cents for children have to raise, it is hardly noticeable. 

Small independent exihibitors often find too, that while they are forced to 
charge advanced admission prices according to demands of the distributors, the 
big circuit theaters have shown the pictures at their regular prices. This r 
sults in severe criticism of the small exhibitor by his people. 

Quite often too the big circuit theaters will play 2 so-called top pictures on one 
double-bill program at their regular admission prices—evidently to absorb, c 
trol and milk the picture releases and discourage direct competition—pictures 
the small independent can hardly afford, sometimes:cannot afford to lease and 
show single bill. 

The distributors demand percentage terms ranging from 40 to 70 percent from 
the small independents on all so-called top pictures, but they will not lease ths 
smaller, program pictures on percentage or otherwise than on flat rentals whic! 
are calculated to take a minimum of 35 or 40 percent of the receipts, despite the 
fact that they all know what we have also learned from years of experience 
that the average small theater cannot pay over 25 percent for all film even in good 
times, or another formula which better applies to the present times: The theater 
must have left after all costs, film, advertising, taxes, overhead, depreciation 
‘te., an amount at least equal to the film rental in order to get by or prosper 
lifty percent or more definitely prices pictures out of a small theater. 


‘ 


CLEARANCES DISCRIMINATORY, ARBITRARY, EXCESSIVE, AND ILLEGAL 


Regardless of the Federal and Supreme Court decisions and decrees in 1946 
and 1947 in the Paramount case, which plainly states “There shall be no clear- 
ance between theaters not in substantial competition,” the distributors have set 
up and are maintaining an arbitrary, discriminatory, excessive, and illegal sys 
tem of clearances which covers our entire film-exchange territories—a systen 
that they claim is based on ability to pay. See letters between Leo Wolcott and 
Twentieth Century-Fox manager in Des Moines. 

Under this system, the big cireuit theaters, mostly affiliated or formerly 
affiliated with the producer-distributors, are given and have maintained for them 
by the distributors a most complete and effective monopoly of first-run exhibition 
of the pictures. The smaller circuits follow these key first-runs genera)!y, and 
last of all, the independents. No small, independent exhibitor is now ullowed 
to date and play any pictures until after they have been dated and played in ie 
these so-called key first rons—Des Moines, Omaha, Davenport, Cedar Rapids, 
Grand Island, Sioux City, Waterloo, Mason City, Fort Dodge, Marshalltown, and 
others which dominate the territories, generally all formerly affiliated with Para- 
mount Pictures Corp. At one time several years ago only the important pictures 
were thus protected for the favored circuits, but today the distributors quite E 
openly refuse to allow the independents to date and play any picture before the 
favored circuits have dated and played it. ‘The bookers tell the small inde- 


pendents quite flatly they cannot date any picture until it has been dated and P 
played by the circuits. % 

At one time, some years ago, the Metro-Goldwyn-Mayer bookers marked off 
their date books with heavy black or red lines on arbitrary dates on each picture. 3 
Dates forward of this line was reserved for the circuits. Under no circumstances 3 
was the small independent allowed to play other than behind the line. These x 


visible lines are gone today, but equally effective invisible lines must be there 
Metro-Goldwyn-Mayer adheres 100 percent to this system. 

Apparently playing slots are allotted to each small, independent theater, for- 
ward of which he is not allowed to play. And if he doesn’t loudly complain 
about where his slot is, he is likely to be moved even further back. 
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if a circuit theater, for one reason or another, fails to date a picture in the 

riv days of its showing, and a smal! independent dates the picture, and then 
he circuit theater decides to run it on the dates where the independent has it set, 
he distributor immediately cancels out the independent date and gives it to the 
reuit theater. 

After the favored circuits have dated and played the pictures the same ability- 
o-pay system of dating is maintained throughout the territories, and while 
bility to pay, like bidding, can only result in more excessive, ruinous rentals, 

d new, higher precedents, it often amounts to a desperate willingness on the 

of inexperienced or too-hungry exhibitors to go for bad deals in order to 
ire earlier dates ahead of neighboring exhibitors. 

Often pictures are held up in an exchange territory for 50, 60, 90 days or more 
fter national release dates, while the circuits and distributors may haggle over 
rms, or because there may be a temporary oversupply of pictures considered 

table for first run because of extended first runs or unusual circumstances, 


such as that at present, which has the independent exhibitors worried that a 


ssible severe tieup of regular 2-D pictures will occur from the introduction 
nd extended playing of the new 3-—-D pictures by the favored key theaters 
he small, independent theaters cannot run the 3—-D pictures under present con- 
because of their inability to buy and secure 3—D equipment, or to pay 
he terms demanded for 3—D pictures. The Rocket Theater, in Des Moines, never 
lid recover its guaranty of $1,500 for the first 3-D pictures in that city, although 
ran them 2 weeks. 
When the small independent exhibitors become insistent for earlier dates, 
vhich are their right as they understand it, the clearance or protection main- 
ed for the favored circuits by the distributors is rigidly adhered to by other 


By the “artificial shortage” of pictures above referred to 
Ly print shortages, which may be either actual or imaginary. Apparently, 
nly enough prints are furnished the branch exchanges to take care of the require- 
if the favored circuits. If those theaters are not using them, the prints 
dle in the exchanges. Nevertheless, the smaller exhibitors who t to book 
em are not allowed to book and use them. In such cases the small exhibitor 
id there is no print available for his use, or, as in the case of Ed Osipowicz, 
f Correctionville, lowa, who was told by the Warner booker in Omaha that the 


Will Rogers Story was open on a certain date but that Correctionville could 


iot have the print. Eddie left the exchange briefly and returned with an Allied 
fiicer and a fellow exhibitor and again asked for that date. He was blandly 


} 


told by the booker that the “print has just been booked to another theater.” 


The circuit theaters in Sheldon and LeMars, Iowa, each just 18 miles from 
Alton, lowa, play steadily ahead of Alton. Paramount in Omaha has the Sheldon 


ate card attached to Alton’s card in its booking department, as personally 
1 by Carl Harriman, small Alton exhibitor. 
If and when a member complains to his association, or discloses what he 


} 
ieves to be a fair deal he has made for pictures, likely as not he will be 
iven retaliatory treatment by the distributor or distributors by higher demands 
n rentals, by being pusbed back farther in his dates, or by the “leave alone” 
tment. As in the recent case of Carl Harriman with Paramount, Omaha, 
en the salesman, Jack Andrews, treated the Alton, Iowa, exhibitor “lik 
og.” * * * See photostat copy of Harriman letter. 

Many of our small exhibitors have been told by the distributors’ representa- 
ives, “We'll teach you to tell the deal we made you, and to run blabbing to 
Allied !” 

SUMMARY 

‘he now common trade practices—forcing, exorbitant film rentals, unfair 
nd.illegal clearances, and prereleasing and generally discriminatory trea nt 
S a never-ending problem of, and threat to all independent exhibitors, particu- 
arly the smaller who has little if any resources to strengthen him in the ficht 
for existence. Such treatment, when brought down to dollars and cents. 
obviously allow such theaters no profit; no accumulation of funds for deprecia- 
lon, replacement, or even upkeep of theater properties. This treatment is 
equally responsible with the 20-percent Federal admissions tax and the loss of 

ur patronage to TV and the high cost of living for so many small, inde pendent 
heaters—184 in the Omaha and Des Moines film exchange territories—hav ing to 

ose since 1947, with additional hundreds just hanging on now, hoping for some 
break in their favor; some relief. We all sincerely hope that this committee 
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will give serious consideration to our problems, and take such steps as may 
necessary to help save an important segment of the motion-picture industry, « 
to provide this entertainment and recreation to such of our people as n 
desire it in these many thousands of small situations across the United States 
of America which will otherwise be left without it. Not to mention the stage: 
ing total of investments in theater properties which will otherwise be lost, a 
with the thousands of gainful jobs and the ability to pay substantial tax: 
local, State, and Federal. We do not ask for miracles; merely for the { 
chance to make a fair profit and provide for our families and the future 


ADDITIONAL COMMENT 


With regard to forcing, bidding, prereleasing, and unfair and illegal 
ances, it is our understanding that the Department of Justice has autho: 
under the decrees to correct this. If so, the Department of Justice should m: 

Small independent exhibitors note with alarm the congressional proposals 
change and weaken the Sherman antitrust law, which has been our only effect 
recourse and remedy from injury by the still quite powerful and effective moti 
picture monopoly, particularly those proposals which would place time limit 
tions upon the filing of suits, and weaken or eliminate the triple-damag 
provisions. 

(For supplement: al data submitted by Mr. Myrick, see appen dixes 
Nos. 21, 22, 23, 24, and 25. See also appendixes Nos. 44, 51, 
and 62.) 

Senator Scuorrret. Mr. Peaslee, will you come forward a 
identify yourself, please ? 


TESTIMONY OF E. L. PEASLEE, STILLWATER AUDITORIUM C0 
STILLWATER, MINN. 


Mr. Peaster. I am E. L. Peaslee, from Stillwater, Minn. 

Senator Scuorrret. Will you give your name, your address, and tli 
number of theaters and your interest in these proceedings, please ? 

Mr, Peaster. Well, I have rather the dubious honor of being prob- 
ably the smallest exhibitor testifying, not in stature possibly, but 
the gross business done for my theater. 

Senator Scuorrret. This is a small-business committee, so you 
ought to be at home. 

Mr. Peasier. In order to take care of me, I think it should be the 
small, small, small-business committee, but nevertheless I am here 
to give you just a concrete example of our particular operation and 
what we object to in the present scheme of things as far as the mer- 
chandising of motion pictures is concerned. 

In the first place, the biggest objection that I have is this new 
gimmick, this advanced admission price. In our particular situa 
tion we find—and we have tried it before—that when we advanced 
the admission on a given picture, our business suffered very much in 
the week following. There are only so many amusement dollars, and 
apparently they are counted even closer than they were before, and 
it does have very much of an adverse effect on our business. 

To cite examples, we depend not entirely but to a great extent upon 
~ business that we can get from the surrounding territory of 1 

* 11 miles, and we will have a farmer—and God bless them, we 
need them up in that country—come into our theater with his wife 
and 2 children, expecting to pay a dollar and a half, and find that 
he has to pay $3. 
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Well, actually before the show starts they hate it. They hate the 
theater, the picture, and everything else, because they have had to dig 
great deal deeper into their finances than they care to do. 

On the terms that those pictures are sold to us, we find that what 
we have actually done is entertain—and that is somewhat of a ques 
tion too—a great deal more people than we ordinarily do, and that 
the only one ‘th: at is benefited from it are the film companies We can’t 
make a dollar in our operations at the terms that are being asked us. 

Another thing that bothers us very much as far as these advanced 
admission pictures are concerned is the question of clearance. 

Now, we have never in any way complained on the clearance, and 
we are cleared through St. Paul, which is 18 miles aw: ay, and we play 
pictures about 14 days after St. Paul, and we have never kicked on 
that, but at the present time the situation develops where there are 
2 theaters clearing pictures in St. Paul, namely the Riviere, Para- 
n mount, and Orpheum Theaters. I should say 3 rather. In 1 of these 

heaters, the Orpheum, they have booked a minimum of 6 and a max 
imum of 9 weeks on 3 so-called specials, Peter Pan, Salome, and Hans 
Christian Andersen. 

lt makes it rather hard to book, even though we could buy the pic 
tures, but we have been told that these pictures are not going to be 
ivailable in situations of our size, in fact, as the salesmen have told 
is, in situations of under 75,000 people, for approximately 6 months. 
| don’t know if that is sand or not, but that has been told to us. 

Now, we just have that silly American idea that because we live 1) 
. small town we have just as much right to see those pictures and ¢ 

» them whe n other people do, as people who live in the city, and ws 
t] bite that is discrimination of a high order. 

I know that so far actually we have not been quoted any concrete 
figures on these pictures, but before I left I asked if they would tel 
me what the pictures were to be sold at. Supposing we were able to 
uiy them, that they changed their mind within the next few weeks, 
and they told us that we would have to pay 70 percent of the gross fot 
those pictures. 

Well, it is impossible to operate your theater regardless, because ov! 
gross capabilities are not there. It isn’t like a large theater with 
several thousand seats. We haven’t got it and we just cannot mak« 
iny money on that type of picture. 

Another thing that was brought up here this morning is this. Wi 

ad a meeting not too long ago in Minneapolis when it was stated 
ca the Small Business Committee would be willing to hear the small 

uusiness men who were adversely affected by the present policy ot 
selling pictures, We found that ‘there were a lot of fellows who ha: 
gripes, complaints, and were awfully willing to come down. 

Hands were all over the air, but I find myself suddenly the only fel 
low down here. Iam in 2 or 3 other lines of business, and the theate: 
bu isiness didn’t pay my way down here. The others did, and possibly 

iat may have something to do with it, but I still have the feeling that 
they are deathly scared. 

The “y are scared they are not going to be offered pictures by certai 
companies if they testify to certain practices. In fact, this is the first 
time I have had nerve enough to do it, but my business is 2 L point 
where I think it is the only thing to do, and I have a great de a al con 
fidence in you people and I feel that the Small Business C ommittee is 
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just what it is supposed to be, and I feel that you are going to evi 

enough interest in it so that if we have specitic complaints of such « 

ings that we can report them to you, and I feel that you will give 

wh atever help is within your power. For that reason I am perfect 
illing to tell anything that I have to tell about this business. 

"7 wish to mention one other thing in closing. I don’t intend to ta 
up any great amount of time. That is this third-dimensional thing 
which is a terrific thing on small theaters in that there are some 9 
12 different types of third-dimensional installations, and they are 
standardizing them. 

They are suggesting that in our little operation we invest $2,400 
new screen and new equipment, which they practically tell us will 
obsolete in 6 months, and it is impossible to make up that differe 
but we still feel that we want to give our people thind.dimensional 
well as the St. Paul people or Minneapolis people, but we have 
possibility of making up for that investment. 

On top of that, the only third-dimensional picture that has been 
offered to us has been offered at such a ridiculous figure that we 
couldn’t make any money anyway, and the expense in showing a third- 
dimensional film is almost double what it is to show the present film, 
that you have to have two operators and a few other things, so I just 
hope that something can be done to eliminate, or at least try to eli 
nate, these vicious practices, and some recommendation can be made to 
hem to standardize 3—D so that we, the smaller people in this indu 
can give our people the type of entertainment that we feel they sho 
have. 

Thank you, sir. 

Senator Scnuorrrent. Well, Mr. Peaslee, I want to say something 
with reference to what you have testified to here about you being . 

only one down here, you being a small-business man, you register 
a feeling that there might be some mitigations prac ticed. 

You are before the Select Small Business Committee of the Sen 
It was established by the Representatives chosen, elected by the peop sie 
of this country, both on the Senate side and on the House side. We 
have a function, a duty, and responsibility to perform, and we are 
after the facts. We are after conditions that exist. 

We are hopeful that we may get the true reflection of the facts, trade 
practices as such, what your experiences have been, because it is only 
through that channel that we can work. We hope we can get them 
without coloration. We hope we can get them without intimidation, 
but we hope somehow, some way to get them, because there has been 
a problem presented to us. 

doubt that there is a Senator in the United States Senate who 
hasn’t at some time, under some circumstances within the last 2 years, 
received some correspondence or some contacts on this very trouble 
come situation, complex it is true, to the average layman. It is very 
complex to me, but I am finding out some things about this industry. 
1 am finding out some things for the first time about how it is 
conducted. 

I am finding out some things about this business that I am wonder 
ing and worried about, I will be honest with you, and I am hopeful 
out of this entire testimony, when we finally conclude, we can get some 
explanations as to why it is handled this way or how it is reacting, 
if it is handled in certain ways. 
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Now. obviously, we are going to make some recommendations after 

. religiously get this record in shape and study it and go over it. 
What they are, what they are going to be, what it is going to finally 

ow. 1 don’t know, but we do want it to reflect the facts and the cit 
od inces s, and J hope without intimidation, without b Inge mit vated 

, because if that situation develops, I am pretty sure the Select 

val haeiee ss Committe members would be the ones who want to 

now about it. If we know about it, we quite naturally, then, will 

ve every reason to suppose there is something ae ‘ly wrong 
, hav ing dise losed the facts, if they are the fa: 

ee obviou sly, we do not want to go in and se business into a 
traitjacket or you into a straitjacket as an exhibitor and tell you rey 
you must run your business. ‘That is the last thing I] want to do. 

J m hope ful that business practices will be followed that will keep 
within the general overall scope of the legislation we have on the books, 
and maybe determine something that can be put into operation that 
will work this thing out on a more equitable basis. 

I am very much interested in how this matter might be handled 
through arbitartion or through some agency that might do a little 
etter superintending other than has heretofore been done. Whether 
that is feasible or not I don’t know. 

[ might say you are a distinguished citizen from my State, and my 


colleague, Ed Thye, is chairman of this committee. I am sorry he 
could not be here because he was detained on a co iple of other com 
tees. as a matter of fact. That was one of the reasons he couldn't 


e down here today. 

Mr. Peaster. Thank you, 

(See also appendix No. ‘7, 

Senator ScHorreeL. Now we have Mr. Berger. 

Mr. Berger, you were out a moment ago and we took these other 
gentleman in order. You have been sworn, Will you give to the 
eporter your name, address, your interests in this business and what 
your theater operations are, and then you may proceed. 


TESTIMONY OF BENJAMIN N. BERGER, PRESIDENT, NORTH CEN- 
TRAL ALLIED INDEPENDENT THEATER OWNERS, INC., MINNE- 
APOLIS, MINN. 


Mr. Beroer. Benjamin Berger, 317 Plymouth Building, Minne 
ipolis, Minn. I am president of the North Central Allied Independ- 
ent Theater Owners Association, which has a membership of a little 
over 400 independent theater owners from Minnesota, North and 
South Dakota, and western Wisconsin. 

I am a board member of the National Allied Theater Owners. I 
own 10 theaters and 1 outdoor theater, some in Minneapolis and a few 
out in the State. I have been in the theater business since 1921 and 
have been president of the organization for the past 7 years. 

That is all as far as my introduction is concerned. 

Senator Scuorpret. Will you proceed ? 

Mr. Bercer. As president of the organization I hear nothing but 
grief and beefs daily from the theaters which I represent. Every 
community has its group of sports fans and they also have movie 
fans, and those movie fans in every community follow the motion- 
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picture business and the making of the picture and the stars, all al 
the motion pictures more than about the average theater. 

When a great motion picture is introduced and put on the market, 
be it in New York or Minneapolis, every community has fans and ¢| 
fans in these small communities are desirous and anxious to see 
motion picture. 

The exhibitors are unable to get those top pictures, particular! 
the past 2 years since the motion- picture companies have inaugur 
a new sales policy consisting of a prereleasing policy, that is, they 
bring in a picture in Minneapolis, play it first run at higher admis: 
prices, and in a number of larger cities in the State. 

Then they will withdraw the picture for a period of months 
bring the picture back again at regular admission prices, some 8, 9, 01 
12 months later, and thereafter it comes back to be released to the 
smaller towns, and in a number of these cases after they are release 
a year later, the small towns are unable to buy the picture becaus: 
the terms that the companies are demanding. 

Specifically The Greatest Show On Earth was so released sor 
years ago. Everyone who has seen the picture knows that it is a gr 
picture, and it has grossed more money, I understand, than any oth 
picture released in a number of years. These motion-picture fans 
these communities where the picture hasn’t shown are constantly co 
plaining in the community, asking why they don’t get the picture. 

The exhibitor knows a good pic ture, such as The Greatest Show 0) 
Earth, as much as the motion-picture fan does, and he has got 
tongue hanging out for the picture, but the terms are such that | 
unable to obtain it. 

The Greatest Show On Earth should be shown in every theate: 
the United States. The people are demanding the picture. As of tod 
the picture has shown in approximately 50 percent of the theaters. 

Senator Scrorpret. In this country, and yet it has grossed 1 
than any other picture ever made? 

Mr. Bercer. No, that is for pictures released in the past several year: 

Now these 8 or 9 theaters that haven’t shown the picture are very. 
very anxious to get the picture, but they can’t do it. They can’t do it 
because of the terms. The film company for the first time in the histo1 
of our business came in and said on run No. 1 they must get 50 percent 
run No. 2 they must get 50 percent and so on, and they will not devi 
from the 50 percent. 

Now we know in the theater business that a small grossing theate 

cannot pay the same terms asa large grossing theater. 

Senator ScHorrpen. Of course, wasn’t it true that was a picture that 
an enormous lot of expense went into? I am sure you must find in 
your motion-picture industry the situation where if you were a pro 
ducer or if I were a producer, I gamble on a picture, putting a whale 
of a lot of money into it, and then the thing might not go. So I pre 


sume that there is a justification for some of those practices retaining 


prices, in order to average out the whole and make so much. I don’ 
<HOow. am a novicea 11S Dall game. 
| I t this ball gam 

Mr. Bercer. Mr. Senator, this business has been in existence fo! 


many, many years and there have been pictures released at a similar 


cost or higher cost than that picture and that practice has never bee! 
inaugurated. 
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J his is the first time it has been done, because in the smaller theater 
Lich has operating costs at the present time, because a small theater 
al n't get an operator or an usher or cashier or a janitor or a light bill 
paid for any less money than a larger theater can, but their gross is 
smaller and they can’t ‘possibly pay 50 percent of the terms. It has 
ever been tried by any other company, with the possible exception 
of Gone With the Wind. I think eventually that picture was sold 
atl lesser terms. 

It has been a practice in this business to sell the pictures in the first 

ins at certain terms and at the lower rate as they went down the line, 
because the smaller theaters with smaller grosses can’t possibly pay 
the 50 percent. It seems to me that there is a premeditated plan.to 
nut these little fellows out of business. 

That is part of the reason for the closing of so many theaters, and 
there are about 25 of them—TI have a list—in Minneapolis and St. Paul 
that closed in the last 2 years. 

Senator ScHOEPPEL, Just in the Twin Cities? 

Mr. Bercer. That closed in the past 2 years. 

Senator Scnorrret. You heard the gentleman testify before we 
recessed at noon that they are making surveys all over the country. 
Did you listen to that testimony ? 

Mr. Bercer. Yes, the real-estate man. 

Senator ScuorrPenL. Do you have that available for the record, sir? 

Mr. Bereer. The list of theaters that are closed ¢ 

Senator Scnorrren. Yes. 

Mr. Bererr. Yes, I can secure a list of the whole State of Minne- 
sota that are closed. 

Senator Scuorpren. If you can supply the committee with the list 
of the closings in the Twin Cities and in the State of Minnesota, I 
would like to have you do that, and that will be incorporated into 
the record. 

(See appendixes Nos. 26 and 29 for supplemental material supplied 
by Mr. Berger.) 

Mr. Bereer. I will be glad to do that. I would like to add this. 

The theater owners are very anxious to create good will in the 
small communities, and they are anxious to play the top pictures which 
they are now deprived of because of the terms that the film companies 
are insisting upon, which is impossible for them to meet, plus the fact 
that the film companies will insist upon the playing time. 

They will choose what days these pictures are to play, Saturdays 
or Sundays as a rule, thereby making it impossible for the exhibitor 
to play those pictures. 

Heretofore when a picture was released in an exhibition center in 
Minneapolis, Kansas, Missouri, Kansas City, and so forth, the smaller 
exhibitors in the suburban theaters, knowing they were going to get 
the picture at a certain time, got a certain amount of publici ity and 
cashed in on the publicity on the picture. Now that publicity is null 
and void because they don’t get the picture for some 10 or 12 months 
after that. That is the big complaint of the exhibitors. 

They like to get the top pictures and they want to get them at the 
price that they can afford, and they don’t want to be forced to play it 
at advanced admission prices because the advanced admission price 
is vicious in a small town, as the average person knows that. a theater 
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has a certain charge at the box office, and suddenly it comes in wit! 
picture and advertises the picture that this is going to cost mor 
money. However, a certain amount of the patrons coming to the box 
office never read about the increase in admission price, and the y are 
very much disturbed when they find that they have to put out $2 for 
2 tickets instead of $1 for 2 tickets. 

Now I would like to add something about this picture Peter Pan, 
experience which I personally had just recently. The manag 
RKO came up to my office the latter part of February—— 

Senator Scuorrret. Of this year? 

Mr. Bercer. Of this year. 

Senator Scuorrret. What was his name? 

Mr. Bercrer. Fay Dressel, and he told me they are going to 
release Peter Pan in the territory, and they are picking only cet 
key spots in the territory to play the picture, and they would li! 
play this picture in Fergus Falls, Minn., in which town I own 
theaters,on Aprill. That is the date they would like to have me | 
the picture. 

And in discussing it with me, he told me that this picture wi 
shown in all of these theaters at $1 for adults and 50 cents for child lrey 
Minneapolis will charge $1.25 for adults and 50 cents for child: 

I told him that I wanted to think about it and I would let him ki 

The following day I had my man, who is in charge of buying p 
tures, Mr. Lowell Kaplin, call him on the phone, and told Mr. Dress 
that we decided we nr the picture, and the terms he gave me 
the time where he wants me to play the picture for one solid week, 
although we play two pictures a week, one picture 3 days and the 
other picture 4 days, and he offered me one-half of the week at 50 per 
cent and the other half of the week at 60 percent. ‘That was the te! 
that he gave me in the presence of my buyer. 

Senator Scrorrret. Did he indicate the admission price that 
should charge, or did I misunderstand you ? 

Mr. Bercer. He indicated that that is what the theaters are going 
to charge. That is these prerelease theaters where they are going te 
show the pictures in the first week of April, a group of towns that t! 
are seeking to prerelease the picture, that they will charge $1, an: Lt 
cents for children. 

My man called Mr. Dressel the following day and told him that we 
decided that we would take the picture at the terms that he asked. 
Mr. Dressel asked him, “How much are you going to charge at tlie 
box office ?” 

My man told him, “Well, I don’t know. We will decide upon that 
later. That is not a part of the contract.” 

He said, “No, it is not a part of the contract, but I can’t send you a 
contract unless you tell me how much you are going to charge.” 

We refused to commit ourselves as to how much we were going : 
charge. A few days went by and we didn’t get the contract, so | 
wrote a letter to Mr. Dressel advising him that T was willing to accept 

the terms that he laid down, and I was desirous of playing the pict! 
on April 1 and I wanted him to send me up a contract immediately. 

After receiving that letter, he called me on the phone and told me 
that he must submit that to New York. He apparently ae. it 
to New York. About a week later a telegram came to him by Wal 
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Branzen, the assistant general sales manager : RKO, in which he 
advised him that he would serve Mr. Berger 1 Fergus Falls for 1 
week Peter Pan at 60 percent, omitting that 50 saan one-half of the 
week. He said, “However, we are short of prints and are unable to 
serve him on April .* 

| asked the manager, “When can you give me the print, 
He said to me, “I must take that up with New York.” 

A week went by and I didn't hear from him. I wrote him a 
registered letter reciting the whole case, and asked him for a date. 
I said, “What date can you give me, and I am willing to accept the 
terms which you lay down.” 

[ received an answer to that letter from the attorney in New Yerk, 
from the RKO attorney, stating that the things I mentioned in the 
letter, which I just recited a minute ago, were not true, that the 
manager denies it, et cetera, et cetera, and today I have not received 
a notice as to when I can get a print. That is the policy, that is the 
stranglehold that the film companies have on the exhibitors. 

Senator Scuorrret. What is the name of the attorney? 

Mr. Bereer. I didn’t take that correspondence with me. I will 
be glad to send the entire correspondence in that transaction. 

Senator ScuorrPeL. Do you have anything in your correspondence 
file in writing that would indicate any reference to admission charges, 
the price that you should charge? If you have, we would like 
have your entire correspondence file on that. 

Mr. Bercer. I can submit that. 

(See appendix No. 28.) 

Senator ScnorrreL. The committee would like to take a look at. it, 
and then we will determine whether it should be incorporated in the 
record. 

Mr. Brreer. I will submit the whole file on that. It is no accident 
that no theater in the State of Minnesota as of today has purchased 
the picture at regular admission prices. 

Senator Scuorrret. You say that there is no theater in the State 
of Minnesota today that has run Peter Pan at anything but advanced 
prices ¢ 

Mr. Bercer. That is correct. 

Senator ScHorrret. Haven’t these prices been uniform throughout 
that State for the picture, the admission price? 

Mr. Bercer. For that one picture? 

Senator ScHorrren. Yes. 

Mr. Bercer. Yes, and that is one of them. Of course there are sev- 
eral others, the prerelease pictures where they have been following 
that. 

Senator Scnorpret. Do you have anything further. 

Mr. Bercer. No, sir. 

(See appendix No. 28. See also appendixes Nos. 38 and 61.) 

Senator ScnHorrren. We appreciate your appearance here before 
the committee. I think that this concludes the number of witnesses 
that were scheduled here today. 

Now I want to make an announcement. Because of the shift and 
change of the schedule of this committee for next week, I regret that 
we cannot continue this present series of hearings next week. We. 
however, will tentatively set the following dates: 


what date ? 
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On Monday, April the 27th, we will hear the exhibitor witness 
Tuesday the 28th, Wednesday the 29th, then Thursday the 30th wi! 
be for the distributors, and Friday, May the Ist, we will hear the 
Federal Trade Commission and the Antitrust Division of the Just 
Department. 

That is all of course contingent upon the Senate of the Unit 
States and what it does in the meantime, and how the present legisla 
tion now being considered over there follows through. 

I want to announce at this time, as I did in the Los Angeles hearing 
that the committee record will be held open for 20 days to rece; 
material requested by the committee, and supplemental statements 
which witnesses may wish to submit. I want to caution in that respect 
please eliminate repetitious matter, because if you previously testified 
or if you previously had written statements entered into the record, 
it would be far less burdensome to the committee as they go over this 
if you will refrain from being repetitious. 

However, we must put in this rule, that the committee will reserve 
the right to decide what material shall finally go into the record of th 
submitted, because we want to be absolutely impartial and fair to all 
interested parties appearing. We will recess now until the week of 
April the 27th, and I thank you all for appearing here. We do regret 
some of the delays that some of you folks have encountered. 

(Whereupon, at 2:25 p. m., the select committee recessed to recon- 
vene on April 27, 1953.) 
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MONDAY, APRIL 27, 1953 


Untrep STATES SENATE, 
SUBCOMMITTEE ON MONOPOLY OF THE 
SreLecr CoMMITTEE ON SMALL BUSINESS, 

Washington, dD. ¢ 


The subcommittee met, pursuant to recess, at 9:35 a. m., in room 457, 
Senate Office Building, Senator Andrew F. Schoeppel (chairman of 
the subeommittee) presiding. 

Present: Senators Schoeppel (presiding), Ferguson, and Gillette. 

Also present: William D. Amis, investigator. 

Senator ScHorrret. We will open the hearing, which recessed for- 
merly on this question before us. 

Mr. Starr, I do not believe you were sworn, were you ? 

Mr. Srarr. No, sir. 

Senator ScuorrreL. Of course, it is the practice of the committee 
to swear all witnesses, in fairness to them, so that we may treat each 
alike. 

We would like to state that we want to eliminate as much as possible 
all repetitious phases. We are not going to hold too closely to it. It 
will be further understood that at the conclusion of the testimony, 
within a reasonable length of time, we will permit the filing of supple- 
mental matters that are not repetitious. It will be up to the com- 
mittee to determine how much of that will be received into the record 
after we check it for repetition. 

Will you stand and be sworn, please. Do you solemnly swear that 
the testimony which you will give will be the truth, the whole truth, 
— Ne the truth, so help you God ? 

Mr. Srarr. I do. 


TESTIMONY OF ALFRED STARR (NASHVILLE, TENN.), PRESIDENT, 
THEATRE OWNERS OF AMERICA, NEW YORK CITY 


Senator Scnorrret. Mr. Starr, you may give your name and your 
address and your affiliation, please, and the names and the addresses 
of the organizations that you represent. 

Mr. Starr. My name is Alfred Starr; I live in Nashville, Tenn. I 
ain president of Theatre Owners of America, whose principal office is 
in New York at 1501 Broadway. 

I have here a short statement, Senator, which is probably as good 
a preliminary asany. Shall I read from that statement? 

Senator Scuorrret. You may do as you desire, sir, and if it will 
be more convenient, you do not have to stand before this committee. 

Mr. Srarr. Thank you very much. 

199 
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I have just stated that I am president of Theatre Owners of Ameri 
a national organization composed of more than 20 State and regional] 
associations of theater owners. I render my services to the organiza- 
tion without remuneration. I have owned and operated motion pic- 
ture theaters for more than 30 years, and I am familiar with 
history and changing patterns of the industry. 

During the past 15 years, attempts have been made to regulate | 
motion-picture industry by legislation and by court decrees, wit! 
the unfortunate result that such regulation has in each case crea 
new problems to plague theater operators. Actually we have neve 
had a fair opportunity to try self-regulation, which seems to be the 
obvious and most realistic approach to a solution of the problems 
with which we are faced at this time. 

lhere have been several attempts in the past to establish an industry 
system of arbitration. The most successful one was that contained 
in the consent decree in U. S. v. Paramount, et al. in 1940. The 
system was administered by the American Arbitration Association, 
and the tribunal was available to all exhibitors. The district court, 
in 1947, made this comment (upon terminating the arbitration system 
because of the unwillingness of some of the parties to consent to its 
continuance)—the district court said: 


* 


l 
ted 
r 


* * these tribunals (arbitration) have dealt with trade disputes, particularly 
those as to clearances and runs, with rare efficiency. 

The United States Supreme Court, on appeal from the district 
court, confirmed that the district court had no power to impose a 
system of arbitration in the absence of consent of the parties. Mr 
Justice Frankfurter, however, dissented on this point, and reaffirmed 
the value and the legal force of an arbitration system. Except for 
the consummation of arbitration matters that were pending in No- 
vember of 1947, and with the exception of a few scattered voluntary 
arbitrations, the industry has been without machinery for arbitrating 
disputes down to this time. 

I want to comment briefly on 1 or 2 of the major points that have 
been brought out here by earlier witnesses. The first is competitive 
bidding. 

While competitive bidding appears per se to be a lawful method 
of doing business, it is an inherently dangerous instrument, especially 
where its use is left to the uncontrolled discretion of the distributors. 
The United States Supreme Court, in U. S. v. Paramount, et al. took 
cognizance of this fact when it made the following comment: 

Yet delegation of the management of the system (competitive hidding) to 
the discretion of those who had the genius to conceive the present conspiracy 
and to execute it with the subtlety which this record reveals, could be done 
only with the greatest reluctance. 

By and large, distribution, in spite of its pious protestations to 
the contrary, has encouraged the use of competitive bidding. It con- 
tinues to employ it as a means of obtaining increased film rental. ‘To 
conclude otherwise is to refuse to face the facts. The toll that this 
system has taken cannot possibly be justified by the comparatively 
few instances where it has been insisted upon by exhibitors, and where 


its use has been invoked by a sincere intention by distributors to avoid 
litigation. 
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It has been judicially determined that a distributor, when he is 
impe slled by sound business reasons, and in the absence of a conspiracy 
with another, or other distributors, may select its particular customer 
from two or more competitive exhibitors, for the licensing of its 
product. Distribution has refused to adopt this principle, except in 
those instances where it suits its own purposes, and has imposed com- 
petitive bidding in situations where other less drastic patterns of nego- 
tiation could have been employed, and were actually desired by the 
theaters involved. We are not opposed to competitive bidding when 
exhibitors insist upon it. We are, however, strongly opposed to its 
ise when that situation does not exist, and when there are available 
other equitable methods. 

Senator Frerauson. Could you tell us if you have a plan for other 
equitable methods ? 

‘Mr. Srarr. Many, sir. Here is the usual pattern, and this happens 
many times: An exhibitor—— 

Senator Fercuson. Do any of the big film companies have a method 
that is satisfactory to exhibitors? 

Mr. Srarr. Yes, sir; and some have even been suggested by the dis- 
tributors themselves. For example, a splitting of the product, that 
can be done in many ways. ‘The simplest way is this: Let us suppose 
one company feels that its pictures are wanted by two competitors 

It has in the past been suggested, and it has been suggested to them 
by theaters, that they handle it this way: Let us suppose four pictures 
are available. They ask 1 exhibitor, 1 theater owner, to divide those 
4 into 2 groups. Then fie other exhibitor can choose either group 
to negotiate for. 

Now, when the next four come along that situation is reversed. 
Neither exhibitor, neither theater owner, has an advantage. 

That is not the only system, of course. I want to emphasize the 
point I made, that the distributor for sound business reasons may 

choose his customer, absolutely choose. He is not compelled in any 
sense to resort to competitive bidding on the request of one exhibitor. 

Senator Fereuson. In other words, he may make a certain theater 
an outlet? 

Mr. Srarr. If impelled by sound business reasons and not in con 
spiracy with other distributors. 

Senator Frrcuson. Not to create a monopoly. 

Mr. Srarr. Yes, sir; no question about that. I want to emphasize 
to vou gentlemen— 

Senator Ferguson. Do you find they are able to do that ? 

Mr. Srarr. Yes, sir. They, of course, do in certain cases. I have 
pointed out in some of those cases it suits their advantage to do so. 
But the point I want to underline with you gentlemen is this: That 
competitive bidding was not offered. and I come to this later, as a 
relief for distribution. It was offered as a relief for the theater own- 
ers, Senator. That was its origin, and the courts, especially the 
Highest Court, sanctioned its use with the greatest fear in its mind. 

There was an amendment to the decree after our organizations were 
permitted to appear amicus curiae in the big case, an amendment which 
stated that with reluctance this system would be tolerated. 

Senator Frreuson. Has the competitive bidding worked as well 
as you anticipated when it started or has it been a greater evil than 

you anticipated ? 
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Mr. Starr. Much greater evil for those people who felt they needed 
such a device. It has worked to their detriment. In the end, as yo 
see, it has pushed up the price of pictures beyond all actual value. 

It is not an equitable system of distribution; it cannot be. I think 
we should have found or should find 
Senator Frreuson. Not only on pushing up the price, have yo 
found that there has been favoritism, that bids would be rigged and 
people could get the picture even though they were not the hig 

bidder # 

Mr. Srarr. I know of no actual instances, but it seems to me that 
that might easily beemployed. One exhibitor with large resources— 

Senator Gmuerre. Mr. Chairman, may I ask a question? 

Hasn’t there been evidence as to the use of a policy on the part o| 
those asking for bids of assigning specific areas as competitive arb 
trarily w hen they were not actually competitive ! 

Mr. Starr. That has happened, Senator, and on occasion the dis 
tributors themselves, without any prompting from the field, have said, 
“This is a competitive area,” and have instituted competitive bidding. 

Senator Gitietre. This subcommittee has had considerable evidence 
to that effect, that arbitrarily certain areas were assigned as being 
competitive with one another when they were not actually so, and 
that device was used to destroy any value that might have pertained 
or appertained to the system. 

Mr. Sarr. And the dreadful consequence there, Senator, is that 
the average theater owner, when he gets a notice from the film com 
pany saying, “You are now in competitive bidding,” he does not: know 
what to do thereafter. He knows he is not in competition with that 
man actually, but he gets the letter, and there is no recall. There is 
nothing he can do or say, and he does not know how to go about i1 
this situation. 

Senator Girterre. One more question, Mr. Chairman. 

Then the system, as it has been developed in a number of cases, is 
not competitive bidding; that is a misnomer. The system is used as 
a club by which they can exact from theater exhibitors a greater return 
by using one as against another, and it is, in the last. an: alysis a situa 
tion which has not been competitive bidding; it is just a system of 
clubbing. 

Mr. Starr. Senator, I know of at least one example where bot! 
bids for a certain picture were rejected when ordinarily either bid 
was above the standard exacted in other areas where there was no 
competitive bidding. 

Senator Frerauson. Do you know the reason for that rejection / 

Mr. Srarr. No, sir. 

Senator Frereuson. Did they finally give it to somebody else? 

Mr. Srarr. I do not know the sequel, Senator, I am sorry; just: that 
proposition was presented to me. 

May I continue with my statement ? 

Senator Ferguson. Surely. 

Mr. Srarr. Distribution may say, in answer, that since competitive 
bidding is a lawful method of doing business, any criticism of it is 
unjustified, even when it is used to obtain inereased film rental. That 
approach, which at first blush appears sound, is without merit, because 
it amounts to a frontal attack on the industry’s economy, and because 
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petitive bidding was not suggested by the district court as a device 
for the unjust enrichment of distributors. Further, we must not be 
mmindful of the fact that the United States Supreme Court, in 
United States v. Paramount, et al., warned that competitive bidding, 

ther than broadening competition, might restrict it further. In 
inv event, competitive bidding results in such high film rental being 
paid that exhibitors are usually precluded from earning a fair return 
vn their investments, and from obtaining adequate remuneration for 
their efforts. 

Senator ScuorrpeL. Then, Mr. Starr, what does that eventually 
result in, the elimination of those units from the industry, and elimi 

iting the public from the opportunity to see certain pictures in cer- 
ain areas: is that about it? 

Mr. Srarr. Unquestionably; unquestionably. With real-estate 
values gone, we have an enormous stake in the real-estate values in this 
country. We, as theater owners, from one end of the country to the 
other as individuals have that stake, and that is the threat; when | 
say a frontal attack on the industry’s economy, that is the attack I 
mean in every town and in every hamlet in this country, Senator. 

Senator Scnorpret. What do you say about competitive bidding, 
making bids available to those who bid so that they can see that there 
has been no disposition to use this device merely as a fiction ? 

Mr. Srarr. In a contemplated system of arbitration which we have 
been discussing, all of those rules of the game, so-called, have been 
spelled out very carefully, and among them your suggestion, Senator. 

Senator Ferauson. Do you think that would solve your problem 
as in a so-called public auction where bids are opened and everyone 
ean see them; what would be wrong about that method of bidding to 
allow all bids to be opened ¢ 

Mr. Srarr. That would be helpful, I think. It would not solve the 
problem, but I think, let us admit, first of all, that there are situations 
that are incapable of equitable solution without competitive bidding: 
[ think we all admit that. 

But I think the situation must arise from the facts in the situation 
and not by a decision of the distributor. 

He can always hide behind the statement that, “I must protect my- 
self under the decree; my hands are tied.” That is not true, and that 
s the answer we do get. I will not venture a percentage because no 
thorough analysis has been made, but I would like to guess that maybe 
only 20 percent of all the competitive situations, bidding situations, 
are justified. 

Senator Ferauson. Are what? 

Mr. Srarr. Are justified. The other 80 percent, in my opinion, are 
rigged. 

Senator Scuorrrent. Are rigged ? 

Mr. Srarr. Yes, sir; artificially created or have been allowed to 
develop without proper supervision on the part of the company. 

Senator Frreuson. If they were open at the end like municipalities 
that take bids and open them all so the public can see them, the press 

in see them, how can you rig that? I appreciate that man-to-man, 
vhen you do something— 

Mr. Svarr. No, no, I do not mean rigging in that sense. I mean the 

tuation of competitive bidding is artificially rigged. 
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Senator Fercuson. You mean the territory, the competitors ? 

Mr. Srarr. That is it; competitive bidding is allowed to develop 
particular area where it need not have developed, and I think ¢ 
there is a grave danger there unless we can police that in some 
that isthe situation. Iam suggesting one of two—— 

Senator Frreuson. Would it not police itself if these bids 
open ¢ 

Mr. Starr. That would be most helpful; yes, sir. 

Senator Fercuson. And the press could see them ? 

Mr. Srarr. Yes. 

For example, when I say here that the court has pointed out 
there is a good chance that it will not increase competition but lesse 
is it not obvious to you gentlemen that if you had a genuine competitive 
bidding situation, and one person, one man, say, were economical 
stronger than the other, why, he could go on overbidding and over) 
bing and overbidding in an attempt to create his own monopoly. 

Senator Fercuson. You do not want prices fixed,do you? You say 
that one competitor might have more money and could bid higher, and 
you are against that. Do you want to fix prices? 

Mr. Srarr. No, sir. My argument 

Senator Frrauson. If you fix prices there the municipality may | 
to fix prices on the value of your seats. 

Mr. Srarr. Absolutely. I understand, though, Senator, that 
least one European country, and I think it is Belgium, has by law set 
a maximum of 2214 percent film rental. 

Senator Frrcuson. Yes. 

Mr. Srarr. No, sir; we do not ask that. I am saying to you that 
these problems are complex. Surely you gentlemen must know that 
by this time after listening, and I am saying to you that in my opinio1 
the only satisfactory solution is by an industry system of arbitrati: 

I think we could not solve all of our problems; we cannot—— 

Senator Frrauson. But would that not take you into an endless 
tedious, slow method so that, as I understand arbitration and 
seen it work, your film would be old, it would be outdated before y 
would get these arbitrators to listen to the lawyers and the testin 
that would be put in? 

Mr. Srarr. Quite right, but would not this happen? That in a ver 
short time the fundamental issues would have been decided by a series 
of arbitration cases so that the whole body of, you might call, arbit 
tion procedure 

Senator Frreuson. Well, sometimes we find that precedent o1 
complicates things, and allows the people who use them to argue more 
about them. The more precedent, the more complicated they becom 

Mr. Starr. Yes, and about this delay and so on, I think, you see, 
arbitrators can award damages under our system; there is a nies 
compensation. 

Senator Ferguson. What you have got to do is to get action whe! 
the picture is ready; you have got to get it into your “theaters. 

Mr. Srarr. I think’a money award might take care of that. 

Senator Frercuson. You think so? 

Mr. Srarr. Yes. 

Senator Scuorrren. What do you think should be arbitrated n 

Mr. Srarr. Sir, I did not understand your question. 


1 














Op na ' 
1K that 


WwW th if 
Pino 
rat 


Naiess, 
d 
re yi 


tin 


(a Vel 
a Serie 


bit 


it only 
le more 
yecome 
see, the 


lequat: 


n whe! 





ak 


aie whi cial me ata 
Sees at acid OR ai Rin aciest ek 


get 


MOTION PICTURE DISTRIBUTION TRADE PRACTICES 905 


Senator SCHOE PPEL. What do think should be arbitrated, what are 
the big points, 1, 2, 3, let us say ‘ 

Mr. Srarr. Well, hiatal 1c ally the matter of the clearance, the matte! 
of run, who shall have the picture first. 

Senator Scuorpren. You may proceed; I think you have answered as 
to two specific things. 

Mr. Srarr. The catchall would be this, Senator, anything that can 
be brought to litigation can be arbitrated, anything connected with a 
contract: the matters of run, of clearance, the rules of the game, of 
competiti ve bidding, all of these things may be set out in an arbitra 
tion formula, and which sets out what each side can do. I do not 
think the arbitrator would be allowed too much leeway either way: 

I think it—I know it can be done. All the other so-called violations 
of the decree or any other rules, for example, conditioning the licen 
sing of one picture on another, any contract violation, all these things 
should be arbitrated ; the amount of dam: igzes to be awarded, and so on. 

Senator Scnorrren. I understand that by reviewing the matter, 
arbitration fell down in this overall situation. We are going to 
determine. if we can, within the basic record that we are making here, 
taking into account judicial, quasi-judicial, or legislative considera 
tions, why that happened. Why do you think arbitration fell down ? 
You worked months and months on arbitration before, a number of 
the segments of your industry did. 

Mr. Srarr. I have that later in my statement. 

Senator SCHOEPPEL. I see. 

Mr. Starr. May I continue? 

Senator Scuorrret. Surely; you may proceed in your own way. 
Before you finish we ought to come to it. 

Mr. Srarr. Here is my recommendation on competitive bidding. 
We recommend that competitive bidding, except where insisted upon 
by exhibitors, and where no other method of licensing 5p ne et on 

fair basis is available, be enjoined by amendment to the decrees in 
United States v. Paramount, et al., or that it be declared an arbitrable 
matter. If an industry system of arbitration be adopted, then all 
necessary “rules of the game” should be spelled out to govern the 
use of competitive bid ling, and the breach of any of them should be 
matter for arbitration. The relief from the burdens of competitive 
bidding lies either in amendments to existing decrees, or in arbitration. 
and not by way of legislation. 

I say that with all due respect to you gentlemen who have bee: 
listening to our troubles here. 

The second, and a very important—— 

Senator Grurerre. May I interrupt you there, because I am very 
much interested in that statement ? 

Mr. Srarr. Yes, sir. 

Ss on itor Grttetrre. As I have said re peatedly in these hearings, and 

he chairman has said over and over again, we want to help, and 
the ‘re are certain areas in which we can help, and in others in which 
we cannot. 

In this last statement of yours where you say that one remedy ues S 
in an amendment to the existing decree. you understand, of cour 
that nobody is bound by the provisions of the existing decree exce ot 
the litigants, the parties to the original action ? 

Mr. Srarr. Yes. 
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Senator Gititerre. Nobody else is bound by it. 

Mr. Srarr. Yes, sir. 

Senator Gutterre. And in arbitration, are you referring to vo] 
tary arbitration or are you referring to compulsory arbitration, and 
if so, who is going to arbitrate and who is going to order them 
arbitrate if they are not parties to it? 

Mr. Srarr. I think the distribution has already agreed in princi; 
to a system of arbitration that is compulsory as regards them, not 
compulsory as regards exhibitors. 

Senator Giterre. These distributors that were parties to the suit 
parties to the litigation. 

Mr. Srarr. Yes, sir; I think so. Our industry is so plagued with 
litigation and damage suits in all of the Federal courts, Senator, th 
it is really disgraceful. 

Senator Grtterre. Well, it is just for that reason that I ask the 
question why you assume the answer is in court action and existing 
court action, by broadening its effect rather than in legislation of a 
corrective nature? You just said that it is so involved and so diffi 
cult that you do not know how it would answer it. 

Mr. Srarr. No. I see I was not clear there. I say the industry 
is operating under a decree now that was handed down in the—— 

Senator Giutterre. Those who were parties to the decree are op- 
erating under it. 

Mr. Srarr. Yes, but practically all of the distributors are involy 
there, Senator. They are in it; there are very few outside. That 
was a pretty broad lawsuit. That was a suit really against distribu 
tion, all of distribution. They are affected. I think an amendment 
to the decree or a clarification as regards competitive bidding by this 
same court would have the effect, the same effect, as any new legislatio1 
would. 

Senator Guerre. All right. 

Mr. Srarr. I would prefer—I want to be very frank with you 
I would prefer arbitration. 

Now, the second subject which has been brought to your attention. 
and I will just give you the highlights here, is prerelease pictures. 

[ did not attend those hearings, but I read the proceedings in the 
tr: a press, and the prerelease picture has been gone into very full) 
by earlier witnesses, and there is no need for additional time bei! 
spent on the mechanics. 

You all know now that many distributors have adopted a syste! 
whereby and whereunder a picture is determined by them to be | 
a prerelease category, that is, that it will be shown in a theater 
selected by the distributor without opportunity being afforded 
other theaters to negotiate for that run; then being withdrawn and 
not being released for a long period of time, and then being released 
again to the same theater, also without affording opportunity to 
other theaters to negotiate for its showing. 

Senator Scuorpren. Mr. Starr, right there is something that | 
cannot understand—why they indulge i in it. I can readily see where 
it is going to cut out a lot of other theaters who ordinarily, according 
to the previous custom of the industry, had a right to show. Maybe 
you can give me some enlightenment on it. 
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Mr. Starr. I am unable to understand it, either, Senator. I think 

t only is it unfair to those runs which have always regarded them- 

elves as subsequent runs on a certain clearance pattern, but I think 

s uneconomic. I think in the end the film companies themselves 

t less money, and for that reason, you see, if what I am saying is 
e, then it really is stupid, is it not, Senator ? 

"Se nator ScHorrreL. Well, it looks blamed inconsistent to me now, 
ind Lam not a motion-picture man. I am finding out a lot of things 
‘bout it. Maybe we are going to get some enlightenment before these 
hearings are over. 

Mr. Starr. There is one purpose in doing it, and maybe when the 
distributors testify they might have a better stor y than I have, but 
this purpose is to get the largest possible return for their picture, 
obviously, and I think they are mistaken in their procedures. 

We are in agreement with the testimony of the earlier witnesses 
that this system of prereleasing pictures, in the manner above de- 
scribed, is bad, and for all of the reasons that have been given by 
those earlier witnesses. We feel, too, that this is an unlawful method 
of licensing product because for two reasons: 

First. The distributor demands such exorbitant film rental that 
the exhibitor who licenses the picture must increase the admission 
prices to his theater if he is to have any profit from the showing. 
Chis, we feel, is certainly, at least, an indirect violation of that portion 
of the decrees in U. S. v. Paramount, et al., which prohibits the dis- 
tributor from fixing the minimum admission prices to be charged by 
the theaters that license its pictures. 

[f you will permit my departure for a moment here, I want to give 

ou the exact language of the court, just one sentence in the decree: 

Kach of the defendant distributors may not grant any license in which 

nimum prices for admission to a theater are fixed by the parties, either in 
vriting or through a committee or through arbitration or upon the happening 
of any event or in any manner or by any means. 

[ submit that is very strong language; that seems to catch every- 
thing. 

Now, this is one means indisputably, and I think it is illegal. 

Secondly, we think that this practice violates the decree because 
the period of time that elapses between the first prerelease showing 
of the picture and the second showing of the picture. is a period of 

clearance between these runs. The United States Supreme Court, in 
U’. 8. v. Paramount, et al, accepted with approval the findings of the 
district court that clearance 
* * * in excess of what is reasonably necessary to protect the licensee in the 

n granted 
isunlawful. It is our contention that this long-time interval between 

the runs above cited does not meet the test of the Supreme Court, and 
s, therefore, unreasonable, and, hence, in violation of the injunctive 
provision of the decrees cited. 

We recommend to this committee that the prerelease pattern de- 
‘tibed be outlawed by injunctive relief. This can be done by amend- 
ment to the existing decrees in U. S. v. Paramount, et al. We recom- 
mend this drastic action because we believe firmly that this prerelease 
ra tice is —— of the inordinate greed of distributors, who are too 

<l to see clearly its devastating effect on the entire industry. 
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In the alternative we shall reluctantly accept this practice as a ma 
for arbitration. As exhibitors, we have been helpless and frust: 
in our attempts to get either method of relief accomplished. We | 
that the burden is upon the Department of Justice to set in motion 
necessary procedure for compelling distributors to make their cho 
of the method by which relief shall be granted, that is, either 
arbitration or by amendment to the decrees. 

My next point here is the status of arbitration at the present tim 

During the past year, representatives of all segments of the moti: 
picture industr y have expended much energy and effort in an attem 
to draw up a blueprint for an industry system of arbitration. I 
to pay special tribute at this time to the selfless labors of Mr. Abra: 
F. Myers, general counsel of Allied States, and to Mr. Herman M. 
Levy, general counsel of Theatre Owners of America, as well as t: 
many representatives of othér organizations in both exhibition and 
distribution. It would appear at this time that the principal obje: 
tion to continuing these conferences came from Allied on the issu 
of a flat refusal of distribution to consider the arbitration of fil: 
rentals. In our opinion, this is not an insuperable obstacle. It might 
be dealt with in one of several ways. First of all, the contemplated 
arbitration blueprint provided for a system of conciliation, to preced 
arbitration, and in conciliation as agreed on no area of disagreement 
or dispute whatever was to be excluded from discussion. ‘To provid 
an open door in this manner would certainly assure the solution of 
many complaints of exhibitors, including those involving film rentals 
If this were not enough, we are still hopeful that the distributors 
can be persuaded to consider the arbitration of film rentals. It go 
without saying that no exhibitor asking relief from exorbitant fil 
rentals would balk at presenting complete documentary proof of | 
claims. 

However, there are other methods of relieving exhibitors from t! 
demands for exorbitant film rentals. Here 1 want to discuss brief! 
a -trade practice. Most of these demands stem from the unrealist 
and senseless practice employed by practically all the distributors i 
setting and adhering to a national sales policy for each of their p 
tures. It is obvious that the rental terms that are applicable to 
large metropolitan theater are in no sense applicable to a theater 
a small town, or to a suburban subsequent-run theater. Nor are : 
subsequent-run theaters in the same category as regards ability t 
pay film rental. It 1s this insistence on the part of distribution o 
a national sales policy that is largely responsible for the impositio 
of exorbitant film rentals on the average small theater, and for tli 
distressed condition in which the average small theater finds itsel 
today. 

Now is the time for distributors to become realistic and to abando 
their illogical and unsound practice of adhering to a national sales 
policy, regardless of the size, condition, and location of the theat: 
involved, 

One paragraph in conclusion, gentlemen—I am sure, after reading 
what the other witnesses said, you would like some suggestions as | 
what can be done. 

Senator ScHorrrer. That is very true. 
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Mr. Srarr. I want to make it clear, Senator, that the problems that 
ave been presented by the earlier witnesses are real problems, nothing 
fancy about them ; they are real. 

The average theater owner in America today is facing those prob- 
lems. But what can be done? I suggest with all the incerity and 
all the vigor and all the experie nee in this industry that I have had, 
that we should try with good faith to settle this question among our 
selves by arbitration. 

It seems to me that the nature of our business is such that we can 
do it only in that way. With all respect and gratitude for the leg- 

lation and the litigation that have been designed to he iP our branch 
of the industry, we have been beaten about the head by that same 
legislation, by that same he ‘Ip, and that is a shame. 

I am pointing the w: Ly, I hope, to what seems to me to be the only 
way to get re lief. 

The men who gain their livelihood in the motion-picture industry, 
whether in exhibition or distribution, are like businessmen in all other 
businesses. They are essentially men of good faith and good will, 
who are dedicated to the ; spirit of free enterprise which governs 
business in this country, and likewise to a spirit of fair play. It is 
mposs) ible for me to believe that any particular segment of our in 
dus try is delibe rately dedicated to the evil practices which plague 
exhibition at this time. But all branches of the industry would 
surely find regulatory legislation to be irksome and frustrating. 
The solution lies in opening avenues of communication between the 
various segments of our industry, avenues which will lead to calm 
and thorough discussion in the presence of unprejudiced arbitrators 
who will make their decisions on the basis of realistic facts. 

Phat concludes my statement, gentlemen. 

Senator Gitterrr. Mr. Chairman, may I say this to the witnes 
I just want to say to you that I think nobody can take exception 
to your statement that it would be infinitely preferable if the 
dustry could arbitrate its own affairs. 

Unfortunately, it is cur experience as lawyers that a large per 
centage of the litigation that ; goes 1nto court could have bee nn settled 
out of court without reaching that state if that spirit had been en 
tered into. But people do not,-we find—that is, a certain percentage 
of people do not—bring to these difliculties the fairness of mind that 
is requisite in an arbitration, and the result is that sateen he- 
comes essential, and your arbitration would only be effe: if it 
was voluntary arbitration and the parties were willing a come in, 
as you quoted the Supreme Court in stating here 

Mr. Srarr. May I say a word on that, Senator? 

Senator Gruuuterre. Yes. 

Mr. Srarr. I am absolutely convinced that the average theater 
owner wants at all costs to avoid litigation because, first of all. the 
uncertainty, the length of time, and the very large expense involved. 

Senator Griuterre. Certainly. 

Mr. Srarr. He has an acute problem that affects his welfare this 
week, and he wants a decision made on it. I am convinced that 
arbitration will be used in almost every case. Of course, the door 
is not closed to litigation if he chooses to litigate. 
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Under the system we contemplate the distributor has no 
his parti icipation is compulsory if it is asked voluntarily by 
exhibitor; that is the only workable system, and I am convince: 
it will cut down litigation enormous sly. 

I believe any one of these industry lawyers will tell you 
I mean distribution lawyers. I think they think so, too. 

Senator GILerte. Right there is the second matter that I wanted 
to refer to. You spoke in your last page here of the fact that most of 
these demands stem from the unrealistic and senseless practice 
ployed by practically all the distributors in setting and adherin 
national sales policy for each of their pictures. 

Mr. Starr. Yes. 

Senator Giuttetre. Do you mean by that that there is conniva 
understanding among the distributors for adopting and imposing 
national sales policy ¢ 

Mr. Srarr. No, sir; I did not mean any collusion or conspira: ; I 
mean this—may I give you an example ? I live in Nashville, 

At present, today, there is showing in a large theater downtown a 
ture called Moulin Rouge. Now, Moulin Rouge is a sophisticated 
picture in the best sense of the word. 

Nashville has 250,000 people in it. They have advanced their ad 
mission price to $1 from 60 cents. I have no concern with that; t] 
may have been voluntary or involuntary. 

They will get very good business because in a city of 250,000, and 
with as much culture as we have in Nashville, naturally there will be 
a good response, but at certain terms—what terms I do not know 
50 percent, 60 percent. 

But the same company insists that the theater in south Georgia 
which has 12,000 people in it, pay the same terms, and play it the 


Qy 
iil~ 


»a 


+ 
At 


same way; by hook or crook force them to pay the dollar, and ina 
city of 12,000 people in certain rural areas they do not want to see 
that picture, except for a few. In other words, it becomes an ordinary 


moving picture. But it is impossible to convince the dis tributor fa 
New York that that should not be a straight flat policy. 

Am I clear on that now? 

Senator GruuteTre. Yes, you are clear on that. But I would like 
to ask you this further question: In the investigations that we have 
conducted there is repeated evidence that certain contracts between 
a distributor group, for instance, in Oregon, and a group of oo 
elsewhere, would have to be cleared at a ‘central office in New Yor 

Mr. Starr. All have to. 


Senator Gutetrr. Well, now, that is just exactly what I am trying 


to find out; is there a central office through which all exhibitor con- 
tracts must clear and, if so, who are parties to it, and if so, why is it 
not a monopolistic control ? 

Mr. Srarr. Well, obviously there each company 

Senator Giiietre. It is not obvious to me that there is not. 

Mr. Srarr. What I mean by that is not officially. Each company 
> as the right or reserves the right to approve its contracts in its New 

York office. I am saying here that this imposition of unfair film 
rental comes from a senseless trade pr actice. Iam suggesting that the 
terms demanded for this picture in Nashville may not be onerous, but 
demanding the same terms for a sm: all town theater-—— 
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Senator Gitetre. I can understand that, but what I am trying to 
learn is this: Well, take—I do not know the relationship among these 
moving-picture produce rs, but, say, Warner Bros. Do i Varner Bros., 
with their product or Universal with their product, have to clear 
through the same central office in New York? 

Mr. Srarr. No, sir; each has its own. 

Senator Gitterrr. When you speak of a central office in New York, 
it is a central office for one picture producer 

Mr. Srarr. Right. 

Senator GILLerre (continuing). In the distribution of his product? 

Mr. Srarr. Yes. 

Senator Giiterre. And there is no understanding or coalition 
among the various producers that clear through the same central 
office ? 

Mr. Srarr. I think they would say that. It would be a good ques- 
tion to ask them if they have any understandings among themselves 
that are not overt. 

Senator Giutterre. You think I should ask them instead of asking 
you ¢ 

Mr. Srarr. Yes, sir; I think it would be a very interesting question. 

Senator Scuoxrren. Mr. Starr, I may be indulging in a little re peti- 
tion in my approach to some of these problems by my questions, but 
I want to make some kind of a summation since you have covered a 
number of phases in your prepared written statement. 

First, let me go to competitive bidding. As I view it, what we 
have heard is that exhibitors who now submit competitive bids have 
no assurance that their bids are receiving what they consider to be 
fair consideration for the reason that they have no opportunity to 
examine bids of competitors, 

Do you think that that is one of the things that ought to be defi- 
nitely covered by arbitration or cleared up in some way as a result 
of these proceedings ? 

Mr. Starr. That is a very sore point that definitely should be laid 
out by rules under arbitration ; yes, sir. 

Senator ScHOEPPEL. Going to the next step after that, distributors 
frequently refuse all the bids and enter into a process or a proceeding 
that, well, it has been described, as I believe I jotted down here, as 
competitive negotiation. 

Well, now, that certainly has an effect upon channeling where the 
picture goes or the prices you have to charge for it. I am just think- 
ing out loud. Am I correct in my assumption ? 

Mr. Srarr. Right. The distributor is under no legal compulsion 
to accept any offer, and later on, I presume, may then choose his cus- 
tomer for private negotiation. 

Senator Scuorrren. All right. 

Now, that brings me down to the next observation or question. Is 
it not true, then, that the distributors commence negotiations for 
these higher bids with some favored exhibitors, and does that happen, 
in your ‘judgment, prior to the announced opening date of the Pids! 
That is one thing I would like to know about it. I do not know 
whether they do or do not. 

Mr. Starr. Would you repeat the question ? 
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Senator Scuorpret. Distributors commence negotiation for higher 
bids with some favored exhibitors prior to the announced openin; 
date of the bids. What has been your experience or the exper 
of the pe ople you represent in that respect ? 

Mr. Srarr. I am sorry, I am unable to state that I have any proof 
of such instance, but I want to say this: There is ample opport 
for such practices. 

Senator Scuorrret. For such practices? 

Mr. Srarr. Oh, yes. 

Senator Scnoepre.. I am trying to pick these things out of the o 
all testimony which we have had. 

Mr. Srarr. Yes. 

Senator ScHorrrert. I am not saying whether they are absolu 
true or not. 

Mr. Srarr. Yes. 

Senator Scuorrre.. But they are questions that have been rais: 
these proceedings. 

Mr. Starr. I say the measure of control now in the hands of dis 
tributors over so-called competitive bidding is such that they can do 
anything they please. 

Senator Scnorerret. All right. If that is the case then—— 

Mr. Srarr. They can; they have the opportunity; yes, sir. 

Senator Scrorprren. With the statement you have just made, 
is it not true that a bid of one exhibitor could be used by a distributor 
to encourage a competitor to raise his bid, this device being used e 
to favor a preferred exhibitor or a particular theater affiliated 
some of the larger circuits? Do you have any observations to make 
on that? 

Mr. Srarr. Except that it is very easy to do. 

Senator ScnHorrret. Well, if it is easy to do, then, and you 


IR 


speaking to one here who is not in favor of straitjacketing business 
by le gisl: ition—I abhor 

Mr. Srarr. I am glad to hear that, Senator. 

Senator Scuorrre.. I firmly believe in the approach I have just 
announced. I want the least possible law that we can absolutely get 
away with. It puts too much of it in a straitjacket, and it is only 
when the industry itself and its related activities fail to give opportu: 
nity that we find people coming in here for legislative relief. Then 
there are a long series of experiences, and they have got a right 
insist that something be done. That is one of the reasons for this 
hearing, to see what is happening, how it is happening, what is the 
result of it, and what are the remedial effects that we have to take. 

Mr. Starr. Yes. 

Senator ScHoerrPeL. I think you have covered previously your views 
on the disclosure of the bids, and that was covered by some of the 
questions of Senator Ferguson. 

Mr. Srarr. And other rules also, Senator, involving competitive 
bidding, to make sure that they are all strictly fair. 

Senator Scuorrrer. Yes. 

As to some of the sales policies, as I say, I tried to gather some of 
these questions from the overall proceedings we have had up to this 
point. Distributors are prereleasing all the best pictures. It ha 
been testified to that the result 1s delayed general distrioution of the 
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nd that denies to independent exhibitors the opportunity to 
e reasonable profits, to counte rbal: ance losses 1 poor pictures. 

Is that a fair analysis of the situation ¢ 

Mr. Srarr. It certainly is, without any qualifications. 

Senator ScuorpreL. Another one on the sales policy: It has been 

tified to, and represented to us, that distributors have adopted a 
olicy of refusing, or generally refusing, to license pictures more than 

ear old. What effect is this hay Ing on the smaller theaters, speak- 

og youl representative capacity ? 

Mr Srarr. I am sorry, Senator, | am not familiar with that. Did 
| understand you to say that the »y refused to license pictures more than 

year old’ ¢ 

‘Senator Scnorrrent. Yes. There has been some testimony that 
they refuse to license or permit to run more than 1 year old pictures. 
Have you experienced anything like that? 

Mr. Srarr. No, I am not familiar with that, Senator. On oc- 
ision a picture that has had exceptional value is withdrawn from 
circulation, and then held for later reissue, but my impression is that 
ipplies to very, very few pictures. 

Senator Scuorrren. I am glad to have your views on that. 

Mr. Srarr. I believe that is general. 

Senator ScHorrre.. I am glad to have your views on it because 
I believe you are representing one segment of the industry. 

Mr. Srarr. Yes, sir. I do not believe that is a formula, that is 
adhered to. 

Senator ScHorrrent. You have already covered one matter that I 
hink is very important, when you testified that distributors often 

mand higher rentals of fourth and fifth-run theaters than they do 
fi st and second runs and the same in some of the smaller towns. ‘This 
would seem to me to be completely out of order if they want to get 

e ultimate in box office attraction. 

Mr. Srarr. Yes, sir. In my opinion, Senator, it would be extremely 
difficult to legislate remedies for some of these trade practices, and 
omparatively easy to arbitrate them. I want to keep emphasizing 
that point, it is very difficult to legislate remedies in trade practices, 
but comparatively easy, I think, to get relief in arbitration, that is 
my feeling, and my good faith in businessmen everywhere, and 
our own business. 

Am I making myself quite clear on that point, Senator Gillette? 

Senator Gintetre. You are very clear. 

Mr. Srarr. Thank you, sir. 

Senator Scuorpre.. Mr. Starr, I believe it was the Allied repre- 
sentative who testified as to certain phases of arbitration, why it fell 
lown. You have covered in a very general way, and I assume you 
have read the testimony or are familiar with Allied’s views, on 
irbitration ? 

Mr. Starr. Yes, sir. 

Senator Scuorrrer. I know from the record that it fell down. 
What are your specific complaints, or are your es, ifie complaints 

any one or two or three categories the same as Allied? 

Mr. Srarr. Oh, yes. In practically every ho y I subscribe to 
he complaints that have been registered vakew any qualifications; 
yes, sir. They are real problems. 
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Senator Scuorrre.. I believe those are all the questions that 
have at this time, and we want to thank you for appearing here this 
morning. 

You heard my opening statement that if it should become n¢ 
sary to present additional matters, that can be done by supplem 
statements, and we will be appreciative if the matters hereto 
requested, that you have testified to, can be furnished to the 
mittee as quickly as possible. 

(See also appendix No. 37.) 

Mr. Starr. Thank you, sir. 

Senator ScnorrrenL. By the way, I understand that Mr. st 
the only witness here this morning. 

Tomorrow’s hearing will be in room 224 Senate Office Build 
Interior and Insular Affairs committee room, since this room 
be used by another committee tomorrow morning. We will 
tomorrow morning again at 9:30 so as to enable us to get as n 
of the testimony in, and hear as many of the witnesses as pos 
before having to return to the Senate floor. 

The committee will stand recessed until tomorrow morning 
9: 30. 

(Whereupon, at 10:35 a. m., the committee recessed, to reconven 
at. 9:30 a. m., Tuesday, April 28, 1953, at the Old Supreme C 
Chamber. ) 
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TUESDAY, APRIL 28, 1953 


Unirep STatres SENATE, 
SUBCOMMITTEE ON MONOPOLY OF THE 
ld SeL_ect CoMMITTEE ON SMALL BUSINESS, 
1will | Washington, D.C. 


The subcommittee met, pursuant to recess, at 9:35 a. m., In room 


- 294. Senate Office Building, Senator Andrew F. Schoeppel presiding. 
r Present : Senators Schoeppel, Gillette, Smathers and ‘Tobey. 
Also present : Charles M. Noone, counsel to the committee; and Wil- 
es | liam D. Amis, professional staff member. 
Senator Scnorrret. The committee will come to order. 
Oo. _ The first witness this morning in the order in which we have in- 
OuTT 


cluded them, will be Mr. Charles Reagan, and second, Charles Feld- 
man. 

Is Mr. Zimmerman here? 

(No response. ) 

Senator Scuorrret. Is Mr. Reagan here? 

Mr. Reagan. Yes, sir. 

Senator Scuorrret, Is Mr. Feldman here? 

Mr. FetpMan. Yes. 

Senator ScHorrrPeL. You gentlemen have not been sworn, have you? 
Will you both stand and be sworn at this time. 

Do you, and each of you, solemnly swear that the testimony which 
you will give to the committee in this hearing will be the truth, the 
whole truth, and nothing but the truth, so help you God? 

Mr. Reacan. I do. 

Mr. Fevpman. I do. 

Senator Scuorprer. All rignt, if you will take that chair. 

Mr. Reagan, if you will state your name, your address, and your 
affiliation—as I understand it, you have a written statement, and you 
may proceed in your own way, sir, this morning. 


TESTIMONY OF CHARLES M. REAGAN, GENERAL SALES MANAGER, 
LOEW’S, INC., ACCOMPANIED BY J. ROBERT RUBIN, GENERAL 
COUNSEL, AND BENJAMIN MELNIKER, ASSOCIATE COUNSEL, 
LOEW'S, INC., NEW YORK, N. Y. 


Mr. Reacan. My name is Charles M. Reagan. I live at 120 East 

End Avenue, New York, and I am general sales manager of Loew’s 
Incorporated. 

| Loew’s Ine. is the producer and distributor of motion pictures, short 

} subjects and newsreels known in the trade and to the public as Metro- 
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Goldwyn Mayer pictures. My experie hee in this business bew 
the year 1920 when I was employed by a predec essor of Para 
Pictures C orp. as salesman and by successive steps bec: ame or 
sales manager of Paramount in 1944. I joined Loew’s Ine. as a 
executive in 1949. 

At this point I should like to state in view of the inquiry mad 
the hearings on the coast by Senator Smathers that I am info: 
that neither Mr. Nicholas M. Schenk nor his wife or his childre 
officers, directors, or employees of United Artists Theater Circuit 
nor do they own any stock or securities in United Artists T| 
Circuit, Inc., - of which appears from an affidavit of Nicholas \ 
Schenck which I have submitted to the committee. 

Senator Scuorrret. That affidavit, if there is no objection, v 
received and made a part of the record. 

(See appendix No. 48 for affidavit referred to.) 

Mr. Reacan. His brother, Joseph M. Schenck, is interested i 
circuit, 

Loew’s Ine., is owned by approximately 36,000 stockholders 
their ownership of 5,142,614 shares of stock, an average of 1 £3 s 
of stock per holder. There is no he: avy concentri ation of Loew’s sto 
in any one stockholder. The largest stockholder is the invest: 
house of Merrill Lynch, Pierce, Fenner & Beane, holding stock 
the benefit of a large number of investors, and it holds only 299,671 
shares of the total outstanding stock. The cia individual 
owns two-tenths of 1 percent of the outstanding stock. Thousa 
of these stockholders are small investors and, according to the 
count taken, 22.313 of them each owns less than 100 shares of stox 
Just as the interests of small exhibitors, as small businessmen shiv 
be considered, so should the interest of these small investors 
conside re cl. 

Despite the picture painted by some of the witnesses here that 
film companies are waxing rich and fat on the losses of the th 
of America, the fact is that our company is living through the | 
experience of declining earnings and the greatest retrenchment 
company has known since its beginning. In view of these dec] 
earnings, the dividends of the company were substantially redu 
in June 1952. The semiannual statement of earnings of the comp: 
for the 28-week period ended in March 12, 1953, released last week, 
shows earnings of 42 cents per share as against 73 cents per sha 
for the corresponding period of the previous fiscal year. 

Senator Scuorrret. Might I interject right here and ask, are y' 
familiar with what appeared in Variety in March 1953, wher 
was stated : 

“Despite moans and groans film biz grosses last year perch 
post-1947 peak.” 

Mr. Reacan. No, sir; I am not. But insofar as our company is 
concerned, our film rentals this year are substantially behind thos 
of last year at the same point. 

Senator Gittertr. May I interrupt, Mr. Chairman, at that point! 

Senator Scuorpren. Yes, sir. 

Senator Gitterre. Do you have the figures of the quotation of t 
stock during the comparative period that you have made in showing 
the dividends, 42 cents per share and 73 cents per share? Do y 
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have any figures showing the comparative quotations for your com 
mon stock ? 

Mr. Reacan. I do not have. 

Senator Gutetre. In those two periods? 

Mr. Reaean. I do not have, but I can get them for you. 

Senator Gutetre. I wish you would. 

Mr. ReaGcan. All right, sir. 

(See appe ndix No. 49 (p).) 

I can gone over generally the testimony which has been given 
before this subcommittee. For the most part, this testimony referred 
to certain gener: al business pr: ictic es and Cc ‘onsisted of ovener: al chat wes 5 
in some instances the charges were spec ific and details were oiven. 
There were relatively few specific charges made against Loew’s. As 
to these charges relating to specific situations, we are submitting to 
vour committee affidavits of those persons in our sales organiZation 
who ave personally familar with the actual facts along with other 
data. 

(See appendixes Nos. 49 (a)-49 (0), inclusive.) 

As to the general charges made by ce rts ain individuals who testified 
here which apply or may apply to Loew’s, I welcome this opportunity 
to offer to you the facts as we know them and the problems which 
a producer and distributor of motion pictures. 

. It has been stated that there is a calculated pl in to restrict pr 
duction so as to create a scare ity of product whic h would, according 
to the charge, make it possib le for us to exact higher film-rental 
prices. This charge is untrue. The war created shortages of critical 
materials needed in the production of motion pictures and particu 
larly in materials used in the manufacture of film. As a result of 
this shortage, 1t was necessary for all companies including Loew’ 
to reduce substantially its production of pictures. Since the war, 
Loew s has increased the number of pictures released by it. 

Senator Scnorrren. Could you give us just in a general way—I 
do not you to detail it—what some of those shortages con 


we a as 


ask 
sisted of ¢ 

Mr. Reacan. One of the most important shortages was the shortage 
of film. The Government used a great deal of film during the War. 
We could not get sufficient film to continue to make as many pictures 
as we had prior to the war; in addition to the manpower shortages 
in the studio, shortages in material, and those things that went into 
the actual making of the pictures. 

In the motion-picture season 1946-47 we released 29 
194849, 54 pictures; in 1949-50, 40 pictures; in 1950-51, 
in 1951-52, 41 pictures: and in the present 1952- 
pected that we will release 42 pictures. 

The basic charges that we have reduced the number of pictures 
made by this company is contrary to the facts. Therefore, the charge 
that we curtailed production for the purpose of creating an artificial 


shortage and of ine reasing film rentals is entirely without founda- 
tion, 


pictures ; 
eo) pict ure 


> ? 
vo Season ib 18 eX 


There have been certain conflicting statements relating to the 
charge of forcing features. I mention this at this time because it 
is somewhat hard to reconcile a charge of a distributor compelling 
an exhibitor to take a feature he does not want, with a charge at 
the same time of scarcity of product. 
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Apart from this, so far as M—~G—M is concerned, there is abso 
no basis for any charge of forcing. An examination of the record 
reflecting the bookings on our feature product for the last si 
1951-52, indicates a tremendous vari: ition in the number of boo 
which we obtained on our popular pictures as compared wit! 
secondary pictures. That fact refutes without question any cl 
that exhibitors were compelled to take pictures they did not 
in order to license the pictures they wanted. I am submitting at this 


5 


time a schedule which gives the titles of the 41 pictures which were 
released during the 1951-52 season, together with the number of 


engagements for each picture through the week ending Marc! 
1953. (See appendix No. 49 (e).) 

This shows how the number of engagements varied from picture to 
picture—from 16,468 on Across the Wide Missouri in which Clark 
Gable starred, to 5,581 for Holiday for Sinners. Two picture 
from 5,000 to 6,000 engagements, 3 from 6,000 to 7,000, 4 from 7.000 
to 8,000, 5 from 8,000 to 9,000, 4 from 9,000 to 10,000, 4 from 10,000 to 
11,000, 2 from 11,000 to 12,000, 4 from 12,000 to 13,000, 5 from 13,000 
to 14,000, 5 from 14,000 to 15,000, 2 from 15,000 to 16,000, and fina 
Across the Wide Missouri with 16,468 engagements. 

Moreover, our sales force has been instructed on a number of occa 
sions in the last 5 years about the practices enjoined by the decre 
including this one. Since the first decree was entered in December 
1946, following the opinion of the statutory court in the Government 
suit, not a single complaint of forcing has come to my attention. Nor 
have we ever been advised that any exhibitor has ever told the De part- 
ment of Justice since that time that our company has indulged ii 
this practice. 

3. Of all the charges made by the exhibitors who have testified here, 
perhaps none is more serious and less justified than the charge 
the decree of the United States District Court for the Southern Dis- 
trict of New York has been and is being violated. 

From the re moment that the statutory court rendered its de 
sion on June 11, 1946, and before any decree was entered, our oaere ny 
took every necessary action to see that the prac tices condemned | Q 
court were completely abandoned. From time to time there af er 
directives were sent by the general sales manager of this company, 
my predecessor, and myself, to all sales personnel of Loew’s throu 
out the United States setting forth every injunctive provision impos ced 
upon this company by the court and instructing each person in the 
employ of the company of the absolute necessity ‘for strict compliance 
with each such injunction. We are submitting to this committee a 
series of these letters. 

Senator Scnorrre.. They will be received into the record. 

Mr. Reacan. Thank you. 

(See appendix No. 49r.) 

Mr. Reacan. They demonstrate how seriously this company under- 
took its obligations to comply with the letter and spirit of the court’s 
decree. We wish in particular to call the committee’s attention to 
the fact that as a matter of precaution to avert any possible laxity 
and to insure a continued alertness in the minds of all of our sales 
personnel, I directed a letter dated December 23, 1952, to our sales 
organization again calling attention to all of the injunctive provi- 
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ions of the decree. That letter is included in this group just handed 
to the committee. 

So far as Loew’s is concerned—and I speak in this connection for the 
company for whose distribution business I am responsible—we deny 
categorically the careless statements made to this committee that the 
decree to which we are subject has been violated. We are respecting 
and shall continue in every way to respect the letter and spirit of all 
its provisions. 

Senator Guerre. Mr. Chairman, may I interrupt there? 

Senator Scuorerren. Yes, sir. 

Senator Gruterre. Do you mind being interrupted ? 

Mr. Reagan. Not at all. 

Senator GituterTe. I was interested in this statement that you have 


ust made in the preceding paragraph that from June 11, 1946, and 
dan any decree was entered your company took every necessary 
action to see that the practices condemned by the court were com 
pletely abandoned. 

Then you make the statement here at the bottom of the page: 

We wish in particular to call the committee’s attention to the fact that as 
a matter of precaution to avert any possible laxity and to insure a continued 
alertness in the minds of all of our sales personnel I directed a letter dated 
December 23, 1952— 

What was it that made it necessary for you, what information came 
to you, that made necessary for you to address this particular letter 
some 6 years after your original 

Mr. Reagan. There was a statement that appeared in the trade 
papers about that time, made by one of the exhibitor associations that 
the decree was. being violated by certain companies from the period 
of 1946 down to 1952. 

We had at various times cautioned our people about living up to 
the letter and the spirit of the decree. As a result of that story that 
I read in the trade press, I again wrote another letter cautioning 
them again about the provisions of the decree, and to live up to 11 
both in spirit and in letter of the decree. 

Senator Gitterre. Mr, Reagan, in addition to sending the lette 
of caution that they must live up to the provisions of the decree, what 
steps did you take to check on. them to see that they were doing so? 

Mr. Reagan. Every time we had a sales meeting we cautioned 
them about it. Our sales managers are continually checking to see 
that they are living up to the spirit and the letter of the decree, and 
we have not had one single complaint that I can recall where we 
have not done the things that the decree provides for. 

Senator Gitterre. These contracts all clear through your office, 
do they not? , 

Mr. Reagan. Yes, sir. 

Senator Grtterre. Then you would know if they were being vio 
lated with reference to the contracts that you were clearing: would 
you not? 

Mr. Reaean. Well, the contracts that we clear I do not see myself, 
but if there is anything that is wrong, it is corrected there: ves, sir. 

Senator Gittetre. Then there were violations ? 

Mr. Reagan. No, sir; none that I know of. 
Senator Gitterre. What did you have to correct there? 
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Mr. Reagan. We did not have anything to correct. 

Senator Gitterre. I thought you just said where there were e1 
or improper practices you corrected them in the office. 

Mr. Reacan. I do not think we had any improper practices 
senator. 

Senator Grterre. That is all at this time. 

Mr. Reagan. At the hearings in Los Angeles, one of the most serious 
complaints expressed was that the exhibitors no longer have a set, uni- 
form, fixed system of runs and clearances. They now plead for a 
system of runs and clearances based on admission prices. We wo wuld, 
of course, like to oblige our customers, but since what they ask for 
prohil ited by the decree in the Government case we cannot consider 
their request for such a fixed system of run and clearances. 

I should like to give your committee our position and a number 
of interesting facts concerning competitive bidding. I think it is im- 
portant at this point to understand fully the very limited extent to 
which competitive bidding is used by us. So far as Loew’s is con- 
cerned, there are at the present time only 546 situations where con 
petitive bidding is used. Thus, as to a popular picture on which we 
secure approximately 15,000 contracts, only 546 contracts are the re- 
sult of competitive bidding. In brief, only 3.6 percent of all of our 
contracts are entered into as a result of competitive bidding. 

It is clear, therefore, that competitive bidding is used in a relatively 
small degree by Loew’s. Indeed, it is a method of licensing pictures 
which Loew’s does not seek. Except for the picture Quo Vadis con 
cerning which I shall speak later on, the licensing of our pictures in 
any situation through competitive bidding has been instituted sol ‘ly 
by reason of a specific request of one or more competing exhibitors for 
competitive bidding or of the request of an exhibitor that he be licensed 
a picture on a run which had been formerly licensed by his competitor. 
Where two or more exhibitors are demanding the same run of our 
tures in a given situation, we know of no better or fairer way of affor | 
ing each exhibitor an equal opportunity to license our pictures than 
by competitive bidding. 

In an effort to cooperate with all exhibitors we have announced from 
time to time that whenever we can eliminate competitive bidding by 
licensing our pictures on a split basis, that is, by dividing our product 
between or among competitors, we will do so. This is evidenced a 
recently as November 18, 1952, by my statement which appeared i! 
so trade press at that time, and I have handed to the committee an 

ccerpt from the Film Daily of November 18, 1952, on that point. 

(See appendix No. 49 ().) 

We have translated this policy into action. Our analysis, just 
made, shows that we have in the past few years eliminated 140 com- 
petitive bidding situations by splitting our product among the con 
peting e ‘xhibitors at their request and with their consent. 

It is obvious that the agreement of each exhibitor is necessary | 
order to work out a splitting arrangement—otherwise there would be 
the probability of a charge of law v jolation. 

We believe that the foregoing demonstrates beyond any doubt that 
the charge that we institute competitive bidding for the purpose of 
ncreasing a rentals is without basis. Of course, competitive bid- 

ding, like any form of competition, may have the effect of increasing 
prices. Tl hat is the result of the natural law of economics in 
competition. 
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You heard Mr. Yamins testify here on Friday morning, April 17. 
or many years he operated all of the first-run theaters in Fall River, 
VMass.. a city of over 100,000. According to our files, in March and 
November 1947, respectively, Mr. William Purcell, duende of the 
ixmbassy Theater, formerly a church which was remodeled into a 
cheater at a cost said to be $150,000, and Mr. H: arry Zeitz, operator 

f the Academy Theater, an existing theater whic h was remodeled, 
both independent exhibitors, requested the opportunity to bid for first 
run of our product in Fall River which we were then licensing to Mr. 
abn 

Inder the circumstances, we felt it necessary to afford these two 
ndependent exhibitors an opportunity to license our pictures and 
cranted their requests for bidding. Thereafter, Mr. Yamins took 
ver Mr. Purcell’s theater, and, in June 1951, we received letters from 
Mr. Yamins’ company and from Mr. Zeitz agreeing to a split, Mr. 
Yamins’ representative writing that “We have agreed on a split of 
your product with the operator of the Academy Theater.” This is 
i typical situation where the competitive bidding was instituted at the 
equest of the exhibitor and not at the behest of the distributor, but 

here as soon as the exhibitors involved were agreeable, competitive 
bidding was eliminated and our pictures were divided between the 
competing exhibitors. 

Our organization takes considerable pride in the manner in which 
competitive bidding has been conducted. Having a keen awareness 
of our responsibility that bidding should be conducted fairly and 

onestly, we have from the beginning taken every precaut ion to insure 
that our system be fair, equitable and practical. There is a special 
lepartment at the home office which devotes itself to keeping bidding 
records, analyzing bids, and making awards. There is a carefully 
vorked out system of bidding rules to which each of our branch offices 

iust adhere strictly. I am submitting to the committee the various 
ommunications which have been sent from the home office to the field 
prescribing the rules applicable to our bidding system. 

Senator ScnorpreL. Mr. Reagan, might I inquire right there, are 

hose rules rather voluminous ? 

Mr. Reacan. Yes, sir; they are. 

Senator Scrorpprn. In that event I shall incorporate those by 
reference as a part of the record, and they need not be included in the 
transcript at this time. However, the committee, when we get to- 
gether, may want to incorporate them into the complete record. 
| want to reserve the right to check them over as to a ir volume. 
It is very important that we have those in the record or by reference 
n the record. 

(See appendix No. 49 (h).) 

Mr. Reaagin. From the testimony on competitive bidding before 
‘his-committee the impression has been given that it is the shortest 
vay to suicide for the small independent exhibitor. We have made 

analysis of our competitive bidding situations for the period of 

pproximately 1 year prior to date. In this an: ilysis we conside red 
small independent exhibitor as one operating less than 5 theaters, 
here are 170 situations where such an independent is bidding against 
ee ident circuit operating 5 or more theaters. In the past 
568 of our features were offered in those 170 situations to both 
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exhibitors and the small independent received 43 percent and 
independent circuit received 44.6 percent of those features. Of 
total features offered to both exhibitors, 453, or 8.1 percent, were 
wanted by either exhibitor and remained unplayed. In 82 ot 
situations the small independent, as defined above, is bidding aga 
a theater company formerly affiliated wath a producer-distributor a 
for the past year we have offered 2,556 of our pictures to tl 
exhibitors. The small independent ‘received 41.2 percent and t 
former affiliate 43.9 percent, and 312 pictures or 12 percent of 
pictures offered were not wanted by either exhibitor and remaine 
unlicensed. We believe these figures speak for themselves and a1 
more informative than the general unsupported testimony of 

of the exhibitor witnesses who appeared here. It is significant, wi 
might add parenthetically, in face of the charge of product shortag 
that in one case 453 or 8.1 percent and in the other case 312 or 12 perc 
of our features offered were not licensed by any exhibitor. 

Senator Scuorrre.. This may be a digression, but what reas 
would you give for that? Was it the quality of the picture or did 
happen to be the spirit of the times, or just what was it? I wou 
be curious to know. 

Mr. Reagan. I am reluctant to say that, perhaps, the quality h 
something to do with it. As a sales manager I should not tell y 
that, but I am afraid it is so. 

Senator Scnorrren. I will be very frank with you, I have received 
some letters since we started these hearings from different sections o! 
the country, and some of them very frankly say, “Well, I do not kno 
whether you desire to have the view of an ordinary theater goer « 
not, but I can tell you what is wrong in some instances, as I view it,” 
they would say, “that it is the rotten quality of the ee offere: 
to the public.” I have some letters in my file on that. I do not knov 
what companies are involved, but that is one of the reasons why | 
asked you whether you had an analysis as to why those pictures ws 
not wanted or were not exhibited. 

Mr. Reacan. Well, Senator, I would not call the quality rotte: 

Senator ScHorpre.. I was merely quoting what a number of th 
letters said. 

Mr. Reagan. But depending upon the situation and the num! 
of pictures available, and with an exhibitor having the right to b 
only one picture at a time, he naturally would select those pictur 
whose quality he felt was best suitable for his theater, and if a theate: 
uses 50 or 100 pictures, 100 pictures a year, let us say, and anoth 
theater uses 100, there are 200 pictures that are used during the y: 
cut of a possible number of 300-and-some that are available, so lh: 

elects ‘uieia that he thinks have the best quality for his theater. 

Senator Giuterre. What does the producer do with the pictur 
rejected by all competitors ? 

Mr. Reacan. There is not anything we can do; we have not an) 
market for them. 

Senator Giutterre. You made your investment and there is ! 
market ? 

Mr. Reaca WwW e made our investment—I will come to that late: 
and I will a you an overall picture of what our losses are. 

Senator Guerre. If you dicuss it later, that will be better. 
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Mr. Reacan. It is also interesting to note that many independent 
exhibitors who have asked for competitive bidding have for many 
years continued to use that method of licensing pictures. This is quite 
contrary to the purport of the previous testimony that independents 
cannot survive competitive bidding. Our analysis just made shows 
that of the 546 competitive bidding situations 225 have been in ex 
istence from 2 years to 5 years. 

The question of disclosure of bids has been mentioned by some 
exhibitors. We have taken cognizance of this. As early as October 
91. 1950, we stated that if each of the exhibitors were agreeable to 
such disclosure and would so advise us in advance, we would be glad 
to arrange for it. Also, the proposed arbitration system, which. we 
were willing to accept, provided that we would disc ‘lose bids regard 
less of exhibitor agreement. 

A large portion of the testimony by exhibitors manors this com- 
mittee relates to the subject of film rentals. Indeed, it is not an 
exaggeration to say that behind most of the complaints is ‘the demand 
for lower film rental. From the beginning of the world to this date, 
the prim: ary point of controversy between | buyer and seller has been 
price. This is somewhat understandable and yet the question of price 
in this industry, that is, film rental, is even more complicated than in 
other fields of trade. 

There is, of course, no standard set price for all theaters. Each 
theater represents in a sense a separate negotiation. So far as we are 
concerned, it is our policy to ask film rent: al based upon what our pic- 
ture is worth to the particular theater. If the picture brings people 
into the theater, obviously that one is worth more than one that does 
not attract. You have heard said by certain exhibitors of Los Angeles 
that they do not ask that we guar: antee them a profit but they do ask 
that we sell them pictures at a price where they can anticipate a profit. 
It is our aim, too, that exhibitors be licensed pictures on film rentals 
where they can make a profit. 

In some cases, nOWere “xr, if pictures were given gratis to a theater, 
the expenses of the theater are such that the Vv could not antic ipate 
profit. It is obvious that operating expenses of the theater can be so 
inordinately high as to preclude a profitable operation. In addition, 
imprudent investments resulting in abnormal carrying charges would 
adversely affect an operation. If it were necessary for a clistributor 
to license film on a film rental at which the exhibitor could anticipate 
. profit, that in many cases would merely mean that the distributor 
had to subsidize the operation of the exhibitor’s theater. That, in 
turn, would certainly spell bankruptcy for the distributor. 

Our records indicate that our produce tion and distribution business 
based solely upon domestic rentals, that is, income from theaters in 
the United States and Canada, represents losses from 1947 to date, 
the loss in the last year being one of the heaviest. With the inclu- 
sion of foreign income, the business for the year 1952 showed a profit 
of $584,000, on gross rentals of $109,026,000 for that year, a return of 
one-half of 1 percent. The impression sought to be given by the exhib- 
itors is that we are callously extracting every dollar of film rental from 
the exhibitors of the country to the point where they are going out a 
business and we are increasing our profits day by day. With an 
vestment of approximately $100 million in production and diatribe. 
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tion and a gross of $109,026.000 on our whole distribution busi 
foreign and domestic, a return of one-half of 1 percent on this o 
demonstrates that from the viewpoint of profit or loss our posit 
is as precarious as that stated by the independent exhibitors who | 
appeared before your committee. 

In spite of all this, we have endeavored so far as possible to meet 
problems of exhibitors and to grant adjustments whenever grosses « 
our pictures do not come up to reasonable expectations. Our n 
wers in our respective exchange offices around the country have 

uthority to grant adjustments. The impression sought to be gi 
by exhibitors that adjustments are not granted is refuted by 

adjustments reflected by our records. In the fiscal year end 
August 31, 1952, 26,058 adjustments were made totaling the sum 
$1.497.800. 

These adjustments were not required by contract but were vol 

rily nade by Loew’s in an effort to cooperate with and amelior 
he conditions and circumstances reported by the exhibitors in 

ection with the exhibition of our pictures. 

Of course, no adjustments have been made nor can they be m 
th respect to pictures exhibited under licenses entered into 
esult of competitive bidding. Since the award is made on the b 
f the offer contained in the bid, our sales perso! nel are under ! 
nstructions that the picture must be paid for in strict accord 
vith the terms of the successful bid. Otherwise the bidding wo 

ea farce. 

There has been much testimony before this committee ab 
hat has been referred to as prere ‘leasing pictures. So far as Loe 
s concerned, since Gone With The Wind, which was prereleased 
1939, no pictures were re ‘leased in the entire i4-year period to d 
rw h h eould be called prerelease, except (uo Vad S al 
vet (Juo Vadis was not prereleased in the sense that it w 
rade available only to some exhibitors of the country. Althou: 
. different distribution pattern applied to Quo Vadis than to our of! 
eleases and special terms were asked for, every exhibitor in the co 

try was given an opportunity to license this picture. 

The problem encountered by this company im the distribution of Q 

Vadis was unique in its entire history. Its total cost at the time 
listribation. that is, cost of production, prints and advertising, 
vithout any regular distribution costs allocated to it amounted 
39.875.000. Never in the entire history of motion pictures did 

st of any motion picture approach this ficure. The < subject of t 

reat production with its strong religious theme set this picture apa 
rom all others, } yust a its cost did. If this picture had been Teles 

<e the average pictare 1 in the market, as it was in the last few years, 

re would have been no chance of preventing a loss. We believe 
that the public is best served, and particularly the exhibitors of th 
ountry are best served, by the production from time to time of s' 
rreat classics as Quo Vadis. A picture like Quo Vadis brings n« 
atrons and new life to the motion-picture theater. Without speci: 
terms and special handling a picture of this type could not be pr 
luced. The vast majority of the exhibitors of the country wer 

| with the manner 1 In which this pi icture was distributed. The 
number of editorials in various trade journals commen 
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our sales plan on Quo Vadis as announced to the trade. Most 
f these were laudatory and none was critical. 

In view of the fact that only once m perhaps a generation is a 
cture of the type of Quo Vadis produced by our company, it was our 
elief that the fairest way to distribute this picture was to offer it 

il] exhibitors in a given situation rather than to choose the par 
olar exhibitor with whom we might have been dealing. Advertise 
ents were carried in all trade papers outlining our sales plan and 
he exhibitors were invited in a subsequent advertisement to notify 
is 1f they were interested in exhibiting this picture. 

it was our police Vy gener: ally that the pe rcentage terms on Quo Vadis 
were to be 70 percent of the gross rece ipts to the distributor aire 30 
percent to the exhibitor, and where there was no dispute as to expenses. 
We guaranteed 10 percent of the gross receipts as profits to the ex- 

hibitor. 4 e had found this generally acceptable to exhibitors with 
respect to Gone With The Wind and felt that Quo Vadis should 
be handled the same w: iy. We did not set the exhibitors’ prices; we 
did not prescr! ibe any minimum admission prices; we did not make 

imission price a term or condition, oral or written, express or Implied, 
of anv license, and we did not even require e »xhibitors to inform us of 
the prices they intended to charge. 

We are submitting to the committee the form which was sent to 
hose exhibitors in a competitive situation who notified us that they 
were interested in exhibiting Quo Vadis and which they were to 
use in submitting their offers. 

Senator Scnorrre.. That will be included in the record. 

(See appendix No. 49 (1).) 

Mr. Reagan. It has been charged that the prereleases of pictures 
1ave been used by distributors to impose uniform _— admission 
price systems and the Cleveland Exchange area was used as a sample. 
(here was also considerable testimony on the matter “r prerelease 
n the Los Angeles Exchange territory. We there fore have made an 
analysis of the admission prices ch: arged by all exhibitors during the 
exhibition of Quo Vadis in those two Exchange areas. We are sub- 
nitting to the committee a schedule of those theaters ied their 
sion prices. 

Senator ScuHorrret. That will be received.) 

(See appendix No. 49 (j). 

Mr. Reagan. An acetals of that schedule refutes 
the charge of a uniform price system. 

The evening adult admission prices for the 158 engagements of 
(duo V adits: in the Cleveland area ranged all the way from $0.38 to $1.22, 
and for the 159 engagements in the Los Angeles area they ranged 
from $0.42 to $2. It is difficult to imagine how there could have been 
more varied admission prices than occ urred with respect to Quo Vadis. 

We state without equivocation that no price fixing condemned by the 
os ree in United States v. Paramount took place with respect to Quo 

Vadis or any other picture released by this company. 

There has also been a ch: arge that the clearance prov ision of the 
decree had been ae with respect to the so-c alled ‘ prereleases. 
While we do not think i t appropriate at this time to aie ge In any 
legal argument in this matter, it is clear that the essence of clearance 
IS an agreement between the distributor and the prior run 
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to withhold the next exhibition of a particular picture in the a 
for a stipulated period of time. With respect to Quo Vadis tl 
was no agreement, express or implied, of this nature. When t 
picture was first offered for exhibition there was absolutely no w 
of telling to what extent this picture would be received by the pub 
and the public reaction would determine our future plans for | 
picture. The merchandising of Quo Vadis required flexibility up 
the part of the distributor. Because of the very favorable recept 

of Quo Vadis at its first exhibitions in the larger cities in the count: 

it was then made available in the same manner in the next larg 
cities, and so on until finally the picture was made available in 
the communities of the United States. We were free at any time 
make, and did make, this picture available for subsequent run exh! 
tion wherever this was desired. There is not now and there ne\ 
has been any clearance period agreed to between this company ar 
any exhibitor as to when the picture would be made available to 1 
next runs. 

Senator Scnorrret. Might I interrupt right there, Mr. Reagan, | 
think there was some testimony to the effect that Quo Vadis was take: 
out of circulation for exhibition. 

Mr. Reacan. After every exhibitor who was interested in exhibiting 
the picture had an opportunity to do that, we did then withdraw 
from circulation ; yes, sir. 

What we have said above applies in a large measure to Ivanhoe. 
This great classic, based upon the historical novel by Sir Walter Scott 
was produced upon a lavish and grand scale in harmony with the 
magnitude of its story. The cost “of this picture, including print 
and advertising, was $5,317,000, Six test engagements were hed 
on this picture and the total attendance on Ivanhoe exceeded the total 
attendance on Quo Vadis - five of the situations, the sixth exhibition 
being in the Music Hall, New York City, where Quo Vadis did not 
play. In the Music Hall, Ivanhoe played to a greater gross than 
any other picture in the history of the theater for the first four weeks 
of its run there. In view of this outstanding performance it was 
decided to market Ivanhoe generally on the same terms as Quo Vadis 
1. e., 70 percent of the gross to the distributor and 30 percent to th 
e chlbdoor and in cases where there was no dispute on expenses, with 
a guaranty of 10 percent of the gross as profit to the exhibitor. No 
clearance was granted to any exhibitor on this picture and we we! 
free at any time to move the picture into subsequent run exhibitior 
When it appeared that Ivanhoe was not maintaining the Quo Vadis 
type of business and that it was advisable to change from ‘the terms 
of 70 percent and 30 percent just referred to, this was done, and in 
a comparatively short time after the first exhibitions the picture 
was made available across the country on terms gener rally similar to 
the terms used on some of our other outstanding pictures. This dem- 
onstrated that no clearance was granted and it was only the mer- 
chandising requirements of the picture that were taken into con 
sideration. 

Senator Scnorrret. Might I interrupt there again, Mr. Reagan 
going back to Quo V adis, when you say those who demonstrated o1 
indicated a desire to run your picture were given an opportunity t 
run it, were those all on the same basis, namely 70-30 ? 

Mr. Reacan. Generally, ves, sir; that is so. 
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As in the case of Quo Vadis, there was absolutely no demand or 
poe st of any kind on the part of this company that exhibitors raise 
their admission prices on Ivanhoe. There was no request that mini- 

n prices be set and no request even that we be informed as to what 

rices exhibitors proposed to charge. 

In the past 14 years, our company has produced over 500 feature 
otion pictures. We are proud of the fact that many of those pic 
tures have been truly great and acclaimed as such by exhibitors and 

movie-going public alike. We need only name a relatively few 
of these outstanding produc tions to indicate the caliber of pictures our 

mpany has produced : The Philadelphia Story, Mrs. Miniver, Ran- 
dom Harvest. Meet Me in St. Louis, The Three Musketeers, Green 
Dolphin Street, The Stratton Story, Battleground, King Solomon’s 
Mines. Father of the Bride, The Great Caruso, Show Boat, An Ameri- 
in Paris. Yet of our 500 pictures only 2 were offered upon what 
has been referred to as a prerelease basis. We do not think we need 
say anything further about the charge that practically all of the better 
p ctures have been and are being offered on a prerelease basis. 

There have been several references by exhibitors to the subject of 
oc ale d 3-D pictures and other wide screen processes and in particular 
to their desire for standardization. Our position is clearly set forth 
in the letter of our president, Mr. Nicholas M. Schenck to Mr. Abram 
Mye - dated April 16, 1953, in reply to Mr. Myers’ letter of April7. I 

hould like to read Mr. Schenck’s letter : 

Dear Mr. Myers: Replying to your letter of April 7, may I say that the au- 
thorized statement of the Allied States Association of Motion Picture Exhibitors 
is pertinent and understandable. The objective of it has our sympathy. 


For the present we intend to continue to make available prints of our pictures 
that will conform to the socalled 2—D or usual method of presentation. 

We have been experimenting with new systems that are designed to improve 
presentations in all theaters. Our purpose is to please our customers 
produce pictures for all in exhibition techniques that are practical for them. 

Standardized methods of future presentation are the concern and d 
all. We can but proceed with a degree of caution allowing the public time to be 


and to 


esire of us 
the judge and thus to guide us in our production methods. In the final analysis, 
it is the publie that decides. 
The producing and distribution companies cannot survive unless they serve the 
heaters to their best interests. 
With kindest personal regards, I remain 
Sincerely yours, 


t 


NIcHOLAsS M. SCHENCK. 
Before concluding I should like to say a word about the attitude 
of Loew’s toward the small exhibitor. My predecessor was William 
F. Rodgers who has been with Loew’s for many, many years, and was 
its general sales manager from 1936 until the time I assumed that posi- 
tion at the beginning of 1952. The sales department of Loew’s under 
his stewardship, and as continued by me, has always shown a very 
live interest and warm concern for the welfare of the independent small 
exnibitor. This has been manifested in many ways throughout the 
ye ars. For instance, to meet the pleas of the small exhibitors that 
hey be licensed a season’s product at one time, we adopted a policy in 
nall, noncompetitive situations of licensing up to a season’s output 
where so desired and with the proper cancellation privileges. 
We have always been, and are now, solicitous of the business of all 
exhibitors including the small independent exhibitor, for it is the film 
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rentals received from all upon which we depend to recoup our la 
investments and to yield a reasonable profit. 

Senator Scuorrret. Might I ask for a little more enlightenment 
your cancellation privileges¢ Were your cancellation privileges « 
percentage basis up to, say 20 percent ! 

Mr. Reacan. Yes, sir; any time a season’s contract is taken f 
season’s output, it carries with it a 20 percent cancellation of the t 
number of pictures released during that season. 

Senator Scuorrret. Thank you. 

Mr. Reacan. Apart from the branch managers, divisional sa 
managers, bookers and clerical help employed in the 32 branch off 
of Loew’s, we employ approximately 100 salesmen whose duties are to 
solicit regularly all accounts in their respective areas. 

As late as 1951 our company took full cognizance of the closing 
theaters and announced a program of extending every effort of w! 
this company is capable to help prevent the closing of distressed t 
aters. For this the company received great praise. All.field s 
managers of M-G-M were instructed to help forestall threatened t 
ater closings. 

I am handing to the committee several trade paper reports of 
pub hi cly announced police vy of Loew *s— Motion Picture Daily of M 
§, 1951, Motion Picture Daily of May 15, 1951, and copy of Harris 
reports of May 12, 1951. (See appendix No. 49 (k).) 

When the floods in 1952 caused severe damage in certain parts 
the country I instructed our field offices to render assistance as we 
in the past. I submit telegrams covering this matter to the comn 
tee. (See appendix No. 49 (1).) We have in our files scores of laud 
tory letters from independent exhibitors. We refer only to si 
recent ones and now submit a number of such letters. (See append 
No. 49 (m).) 

Senator ScHorrreL. Mr. Reagan, with reference to the reports « 
the motion picture periodicals and your instructions to the field off 
are those duplicated in the trade magazines / 

Mr. Reacan. Yes, sir. 1 think you would find them in more 
one, because it was a public announcement that we made, and it 
of great importance. 

Senator Scnorrrent. We will include those in the record at t! 
time by reference rather than incorporate them into the transcript 
the record. We will determine that later, as we will the letters t) 
you have indicated that are a part of the file, siz 

Mr. Reacan. It is well known to all exhibitors of the country a 
particularly to the small independents that we have maintait ed 
open-door p slic yy. It has been reiterated from time to time that or 
door is one n to any exhibitor who wishes to present any grievance 
complaint and our cooperation has been offered toward the end of 
meeting shia grievances and complaints. This has been and is o 
policy, as shown by the public announcements our company made « 
this subject which I am now submitting. (See appendix No. 49 (n 
It is well illustrated by the fact that as far back as 1945, when wi 
held an important sales convention, communications were address: 
to all exhibitor leaders expressing the uppermost desire of the con 
pany to maintain perfect customer relationships and to give consid 
eration to then general welfare. All of the exhibitor leaders of t! 
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country were invited to lay before our group any suggestions 01 
observations concerning the ‘good and welfare of their members. We 
belie ve the committee will be interested in havi ing a copy of that com 
munication, dated July 38, 1945, together with replies received from 
Sidney E. Samuelson and Col. H. A. Cole, both of whom testified 
here. Mr. Samuelson writes in part in his letter of July 6, 1945: 

Generally speaking, in fact, unanimously, the exhibitors of Eastern Pennsyl 
vania are very happy in their business relationships with your Philadelphia 
office, 

Colonel Cole in his reply of July 10, 1945, writes: 

In general, the exhibitors in my group enjoy very fine relations with 
Metro. * * * 

After referring to the matter of percentage pictures and price des 
ignations, he concludes by saying: 

As I have said above, this is no criticism of your general business policy but 
is merely picking out a couple of the points that I think could make it better. 

(See appendix No. 49 (0).) 

Senators, that is our story. I deeply appreciate your patience and 
kindness in giving your time so that we may present our views. 
Thank you. 

Senator ScHOEPPEL. Senator Gillette? 

Senator Gitterre. Mr. Chairman, there are two or three questions 
I want to ask, 

First, | want to thank Mr. Reagan, as I know the chairman will, 
for this contribution to the work we are trying to do. 

Mir. Reacan. Glad to do it. 

Senator Guuterre. It is illuminating and very helpful. 

First, I want to refer to those two letters from which you quoted 
which were dated 7 vears ago—8 vears ago? 

Mr. Reagan: Yes, sir: 1945. 

Senator Ginuerre. Eight vears ago; and conditions may have 
changed as to their attitude in those 8 years ¢ 

Min, Res GAN. That is possible; yes, sir. 

Senator Gu Letre. What I partic ‘ularly wanted to ask you about, 
Mr. Reagan, was your statement, of course—it is on page 24 where 
you state, “for it is the film rentals received from all upon which we 
depend to recoup our large investments and to yield a reasonable 
profit.” 

You have no other sources of income for the stock of your company 
other than your film rentals, do you ¢ 

Mr. Reagan. Well, the company at the moment is still an integrated 
company. We have theaters which, under the consent decree, must 
be separated from the production and distribution company within 
a certain period of time. 

Senator Guerre. Divorced ? 

Mr. Reacan. Yes: but at the moment we do have that income; 
later we won't. 

Senator Giutterre. Why I asked you that is on page 14 you called 
attention to the fact that you had been operating at a loss from 1947 
to date, and with the inclusion of forei ign income the Sosa for the 
year 1952 showed a profit of $584,000 or 14 of 1 percent. But 1 note 


that on page 2 when you said there were outstanding 5,142,614 shares 
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of stock that during that same period of the year you paid a s 
annual dividend of 73 cents, or $1.46 per share of stock. 

Mr. Reacan. That is correct. We had earnings—— 

Senator Giuterre. But you paid a dividend of $1.46 per shar 
5,142,614 shares of stock. 

Mr. Ruprx. That was all we made; those are the earnings as 
trasted to the dividends, Senator. 

Tam Mr. Rubin, and this is Mr. Melniker. We are both associat 
with Loew’s Inc. Iam general counsel, and he is associate couns‘ 

Senator Gitterre. Then may I ask you 

Mr. Rusry. Surely. 

Senator GitLterre (continuing). The company earned $1.46 
share—— 

Mr. Rupin. No, Senator; we only earned 73 cents. 

Senator Gitterre. On a semiannual basis. 

Mr. Rusry. We did not earn that; we earned ninety cents, you 
He is only comparing the semiannual figures; but, on the whole 
we only made 90 cents. 

Senator Guttetre. I read from his statement where he says that t 
semiannual statement of earnings of the company for the 28-week 
period before March 12, 1953, shows earnings of 42 cents a share— 

Mr. Rustin. Yes. 

Senator Grttetre. (Continuing). As against 73 cents per share for 
the corresponding period. 

Mr. Rupr. Yes. 

Senator Gittette. That is a 6-month period. 

Mr. Rusin. But the subsequent period did not earn so much. 

Senator Giitetre. No, I can understand that. But during the 1952 
semiannual period, you earned 73 cents per share? 

Mr. Rusprn. Yes, sir. 

Senator Gittetre. Which carried over on the same basis was $1.4 
for the year. 

Mr. Rusty. But it was not carried over on the same basis. 
returns for the other half of the year did not amount to 73 cents. 

Senator Giiierre. All right; then call it the six-month period. 

Mr. Rupr. Yes, sir. 

Senator Giitierre. You earned 73 cents per share for the 6 months. 

Mr. Rusty. For that six-months period. 

Senator Giutetre. That being the case, 73 cents a share on 5,142,000 
shares, is a whole lot different from your statement of a profit of 
$584,000 for the year. 

Mr. Rusin. Yes, Senator, but we went into our accumulated surplus 
to pay the difference. 

Senator Gittetre. Oh, you had been laying aside a surplus. 

Mr. Rustin. Oh, yes. 

Senator Grmterre. And you were paying dividends out of surplus! 

Mr. Ruswrn. Some of it was paid out of surplus. We made a lot 
of money in the earlier days, but in the last few years, as Mr. Regan 
tells you, the earnings have been down, and we had to pay out of 
surplus. 

Senator Guerre. But you earned for that period 73 cents per 
share—— 


Mr. Rupr. Yes. 
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Senator GILLErre. (continuing). Which is three and a half mil 
lion dollars. 

Mr. Rus. Yes. That includes our theater operations and our 
radio registration and our record of business. 

Senator Gitterre. That is just why I asked Mr. Regan if there 
were any other sources of income other than film rent: als, and he said 
not substantially. 

Mr. Rusrx. What he was talking about—you go ahead, Charlie. 

Mr. Reacan. Our earnings ne our production and distribution 
company last year ¢ amounted to $584,000. 

Senator GILLETTE. Yes. 

Mr. Reacan. Now, aside from that we had substantial theater earn- 
ings; we had earnings from the record company, and we had earn- 
ings from the radio company, the difference between the $584,000 
and the total amount that we earned came from those sources. 

Senator Gitterre. And the difference between your five hundred 
plus thousand dollars, which you say was your profit, taking into con- 
<ideration foreign films, the difference between that and over $7 mil- 
lion which you earned on your stock, represents income from other 
sources ¢ 

Mr. Reacan. Whatever the figure is—I do not have the figure be- 
fore me, but whatever it is—that comes from those other sources; 
ves, sir. 

Senator Gitterre. Why did you have to dip into your surplus 
when you were earning at that rate? 

Mr. Rusty. We do have to; we do not have, we do not get that 
income. You see, we only made ninety cents that year. 

Senator Gitierre. Ninety cents per share? 

Mr. Rupin. Per share. 

Senator Gituerre. Four and a half million dollars. 

Mr. Rupr. That is not $7 million, Senator, so we had to take the 
profits of our 

Mr. Mexnrker. The total income from all sources for the whole 
fiscal year ended August 31, 1952, was $4,653,978 from all sources—— 

Senator GitLeTre. Yes. 

Mr. MetnrKker (Continuing). For the whole year. 

Senator GitLerre. Then the picture that Mr. Reagan presented here 
of the dropping off of business of earnings of 73 cents to 42 for the 
corresponding period does not reflect the situation as you have now 
presented it. 

Mr. Metntxer. As stated in the statement, it reflects the distribu- 
tion business. 

Mr. Rupr. The 42 cents is the whole business, 42 cents covering 
everything we made from all sources during the first 6 months. 

Senator Gitterrr. May I ask counsel once more 

Mr. Rusry. Surely, Senator. 

Senator Gittetrre. I’m trying my best to understand your oo 
ness, but I do understand you have stated that during the period s: 
on 90 cents, during that period of the year—— 

Mr. Rupr. Yes. 

Senator GILLeTTe (continuing). You earned $414 millions. 

Mr. Rosin. That is right. 

Senator Guuuerre. In order to pay dividends, you said you went into 
your surplus. 
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Mr. Rusty. That is correct. You ask our stockholders who c: 
plained about it, but we had to do it in order to keep up the divide 
and when it got so that we couldn’t afford to continue that same div 
end, we had to cut it. Now we pay an 80-cent dividend instea 
$1.50. 

Senator Gitterre. You do not carry any guaranty to j 
stockholders 

Mr. Rusty. Not yet. 

Senator GILLETTE (continuing). Of a dividend return to them, 
you! 

Mr. Rupsry. But, Senator, we have paid dividends for a good mai 
years, and we had a very lucrative business; but the picture business 
has fallen off, as Mr. Reagan has said. 

Senator GutetTe. Maybe you can possibly answer the questions 
that I asked Mr. Reagan as to the price at which this stock is quot 
on the board. 

Mr. Rursin. My associate tells me it was $18, and now it is $12.7 
or S13 7 

Senator GiuuetTr. It was $18 when? 

Mr. Rupr. At the period you asked. 

Mr. Mevniker. My best recollection is immediately prior to | 
dividend cut, which was June 1952, less than a year ago, it was just 
about $18, and it slid from $18 down to $11.50, and now it is $12.50 

Mr. Rusrn. It has gone up on this third dimension. 

Senator GILLetre. It was a pretty good investment. 

Mr. Rusty. Well, there is no guarantee that goes with it. 

Senator Grterte. That is all. 

Senator Scuorpret. Thank you. 

I would like to ask just a few questions of Mr. Reagan. I kn 
you have covered it in your statement. 

Mr. Reacan. Yes, sir. 

Senator ScHorrret. In your presentation which I, as my colleag 
has stated, ap prec iate he ving, as it pertains to your company 

Mr. Reacan. Thank you, sir. 

Senator SCHOEPPEL (continuing). As to your opel rations and as to 
your policies, and as to the notices, I think ‘it, by and large, is a ver 
comprehensive picture, and it is most helpful to the committee. 

Mr. Reacan. Thank you. 

Senator Scuorpret. On these competitive bids and the way you have 
explained the operations of your company, did you atts ich to those 
contracts any particular playing time or was that a uniform policy? 

Mr. Reacan. You mean when a solicitation for a bid was sent out, 
did we in that solicitation letter include a minimum exhibition period 

Senator Scuoerrren. Yes, sir. 

Mr. Reacan. No, sir: we did not. 

Senator Scnorpre.. How did you handle that generally; did «you 
leave it up to the exhibitor ? 

Mr. Reacan. Yes, sir; entirely to the exhibitor. 

Senator Scnorpret. There has been some testimony about the in- 
equities of advertising expense as it pertained to the smaller theaters 
in relation to these larger theaters in the large metropolitan areas. 

What has been your experience on that ; how did you handle that? 

Mr. Reacan. Well, I should say that more money is spent for ad- 
vertising in the early engagements of a picture in a territory in order 
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lp establish the popularity of that picture than is later spent as 

t plays down the line with the smaller situations, although we do very 

often contribute to advertising campaigns in the smaller situations 
ist as we do in the larger and more important ones. 

enator Scnorprer. I mention that and interrogate you on it be- 

se there has been some testimony in the record as to the inequities 

» the later-run theaters in these smaller rural areas having to bear a 

dispr oportionate amount of the advertising costs and, naturally, I 
= curious to know how your company handled that. 

| do not reeall that you testified too much about zoning which was, 
of course. & matter that was brought up on the Pacific coast. 

Do you have anying to enlighten the committee on your policy on 
oning ¢ 

Mr. Reacan. Well, specifically, do you have a question? I do 

ot 

Senator Scucerren.. Yes. Out on the Pacific coast area in our hear- 
ngs out there, there were some particular references made to, well, 
arbitrary zoning arrangements that were announced to the dis- 
tributors. 

Mr. Reacan. Well, what we try to do, Senator, in setting up a zone 
or an area is to include in that zone or area only those theaters which 
ire in substantial competition. 

Senator Scuorrre.. In other words, that is the criterion that you 
ise ¢ 

Mr. Reacan. Yes, sir. 

Senator Scnorrren. Once established, how often do you change 
those, and what notices do you give in changing those zoning require- 
ments or conditions ? 

Mr. Reacan. I should say generally they are not changed very often 
unless there is an unusual situation which develops where a new theater 
‘omes in, perhaps, on a borderline or where you have to re appr aise the 

,and based upon the then current existing conditions to determine 
ch eth er or not a change is necesary ; but generally those areas continue 
pretty much as they had been originally determined. 

Senator Scnorrrren. Then do you give advance notice of a change 
in your zoning arrangements? 

Mr. Reagan. Yes; if we change we so advise those people who are in 
that competitive area. 

have Senator Scuorrren. I think you have covered your prerelease mat- 
those ters, and many of those practices that I was interested in. 
cy! Let me ask you this about one very important feature of all of this, 
t out, and the complaints that have arisen. The committee is naturally 
riod? concerned about what your attitude is on arbitration. 

Mr. Reagan. We favor arbitration, Senator, and hoped that we 
would have it, and still en that we can have it. 

Senator Scnorrrei. I understand that in one phase of your testi- 
mony you said you were in favor of it. 

Mr. Reagan. Yes, sir. 

Senator ScHorrret. In your judgment, what broke down in the 
arbitration arrangements, or agreements, or conferences ? 

Mr. Reacan. Well, Senator, I sat in on only 1 or 2 of the arbitration 
conferences. They were handled for our company by Mr. Rogers 
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stand that at a later point, at a later time that will be gone into 
fully. 

Senator ScuorrreL. You are in a general way familiar then w 
the policy that will be announced on arbitration by a later witness 

Mr. Reacan. I know as far as our company is concerned that we 
for arbitration and want it. 

Senator Scuorpre.. There is one thing that I am particularly « 
cerned about in the matter of arbitration, and that is, the extent 
which you can arbitrate price, the rentals; will that be covered g 
erally by this other witness ? 

Mr. Reacan. Yes, it will be. 

Senator ScuorrPre.. I believe that covers, in general, about all t 
I have to ask. 

Senator Gillette, do you have any questions? 

Senator GinLetre. Just.one more by way of comment, Mr. Reag 
I think one of the things that have been disturbing this selex 0 
mittee from the time they undertook this investigation is the impos 
bility of our understanding how manufacturers of a product, 
merchandise, pictures or anything else should deliberately engage 
policies and methods to destroy their own market. To that exte 
some of the complaints that have been made here do not ring tru 
so far as I am concerned. 

I find difficulty, unless a situation develops whereby there is 
limited amount of merchandise, and falling revenues, and an atte 
to recoup at the expense of some of the outlets—it is that situatior 
that I know which has disturbed the chairman, and it has disturb: 
me as a member of the committee. We cannot see why there is 1 
a mutuality of interest on the part of the producers of the merchand 
and the outlets through which it reaches the sources of revenue. 

Mr. Reagan. I hope my statement has enlightened you some, Se 
ator. Let me say this to you: That insofar as my company is co! 
cerned we really try very, very hard to have the widest possibl 
circulation and the greatest number of happy customers. Now, 
dealing with an intangible, such as we do, motion pictures, you : 
have differences of opinion, of course, and we sometimes do. Bi 
as I pointed out here, where we make mistakes or where we have ove" 
sold a picture—last year we gave back in the form of adjustments 
$1,497,000, and if we had that money that would have affected 
earnings statement very much. 

Senator Gitterre. You would have helped pay those dividends 

Mr. Reagan. It really would. But we really try, and try very hard 
to keep a good relationship with our customers, Lecause that is th 
proper way to do business. 

Senator Gitterre. I had just commented that some of the evid: 
did not ring quite true with me. I will be less than frank if I 
not say that some of the evidence with reference to payments of these 
dividends did not ring true with me. 

Mr. Rustin. We will prove it to you. 

Senator Giuuerre. All right. 

Senator Scnuorrren. Mr. Reagan, there was also testimony—I thin! 
you have covered it in your statement—that was given, and the test 
mony to which I refer was in the West Coast hearings. It was on th: 
delay or the uncertainty the individual who was trying to book 
pictures experienced when he walked into a branch manager’s office 
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d was not fully advised as to whether he had a picture or whether 
did not have a picture. There was some general feeling of “Well, 
ivbe he didn’t state his admission price, or the length of his runs 
nd all this and that,” and he had had his advertising. I take it 
rom what you have said in your statement that does not apply to 
Loew’s ¢ 
Mr. Reacan. That is not so, Senator. 
Senator Scnorrre.. That is one of the things I did want to cover. 
I take it then your local manager has absolute authority to a very, 
very great degree in making the final determination and having the 
final say-so ? 
Mr. REAGAN. Pretty much so. The final approval rests with ws in 
New York, but once that approval is made and the picture is ex 
ibited, if a mistake has been made, our branch manager, local branch 
manager, has complete authority to make whatever adjustment he 
t] inks is fair. and works it out with his customers. 
nator GitierTe. Without having the approval of the central 
cot 
Mr. Reagan. Yes, sir; without any approval being necessary on 
the part of the home office. 
Senator Scnorpren. 1 am glad to have it in the record. 
fr. Reacan. Thank you. 
(See also appendix No. 16.) 
Senator ScHorrren. Mr. Reagan, let me say here that your informa 
tion has been most enlightening. 
Mr. Reacan. Yes, sir. 
Mr. Rupr. Senator, can we submit a record of the earnings and 
lividends? 
Senator ScHorprer. I think you should do that. 
Mr. Rusry. Yes. The record will show for itself: you will not 
ive to take my word for it. 
Senator ScHorrpren. You do that and it will be received into the 
record. 
Mr. Rusrn. All right, Senator. 
(See appendix No. 49 (p).) 
yver Senator Scnoerren. We will proceed with the next witness here, Mr. 
1ents Feldman. 
ns Mr. Ferpman. Yes, sir. 


TESTIMONY OF CHARLES J. FELDMAN, GENERAL SALES MANAGER, 
UNIVERSAL PICTURES, AND VICE PRESIDENT OF UNIVERSAL 
FILM EXCHANGE, INC., NEW YORK CITY 


Senator Scnorrre.. Will you state your name, your address, and 
your general position with your company; and I take it you have a 
written statement ? 

You proceed in any manner that you desire with reference thereto. 

Mr. FerpMan. Thank you. 

: Ll am Charles J. Feldman, and my business address is 445 Park 
hink Ave nue, New York City. I am general sales manager of Universal 
esti ictures, and vice preside nt of Universal Film Exch: anges, Inc. , whic h 
r the ; the distributor throughout the United States of Universal Pictures. 


book : L have been with Universal Pictures for 25 years, with experience in 


fice 


office positions, salesman, branch manager, district manager, divisional 
inanager and presently general sales manager. 
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This experience started in the Midwest, where I sold pictures in 
smallest towns of Iowa, Nebraska, South Dakota, Minnesota, No 
Dakota, and subsequently in all of the 11 Western States. 

Senator Scuorpre.t. By the way, that happens to be a part of 
area represented by our distinguished colleague on this committ 
Senator Gillette. 

Mr. FetpMan. I am aware of that; I know quite a bit about Ioy 

Senator Scuorrret. You do not get over to my bailiwick in Kansa 

Mr. FetpMan. I got on the borderline of this, Senator, when 
worked out of Denver; we had the western part of Kansas. 

During the past several years I have had selling and supervis 
experience in the rest of the Middle West and in the eastern and sout 
ern sections of the country. 

I think it important to understand that the business of selling mot 
pictures is almost entirely an intangible business. No 2 pictures a 
alike in value in any 2 given cities or villages, or in any 2 theater: 
within those localities. 

Generally speaking, the value of a picture is based on its accept 
bility in a given theater at a given time in a locality. 

In order to evaluate fairly the sale of our pictures, we have four 
it necessary to reach down to the lowest level of local experience 
authority. This is particularly true since the advent of selling pict 
by picture and theater by theater to individual theaters. 

We have found that the theater owner who controls the local] 
in which we are dealing has been able to take complete advantag 
of his noncompetitive situation. We have met that condition | 
recognizing it as his right to bargain in accordance with his trading 
position. 

Our business survives largely on volume of distribution. Our sell 
Ing organization is set up on le vels proy iding for close follow-\ Ips ¢ 

ich customer in an effort to sell every possib le theater available, 
the records will show that we have attained reasonable success in th 
direction. 

Senator Scnorrret. Might I say, Mr. Feldman, there was some test 
mony to the effect that in many areas of the Midwest, that is, in t! 
Rocky Mountain area, I take it, west of the Missouri River and « 
out to the coast, there was substantial testimony to the effect that 
salesmen—it would be months and months before they would 
and there were some of them who had the feeling that salesmen 
particular companies did not call after they had not put in their « 
tracts or had agreed on the side, so to speak, to run pictures at certai 
places over certain lengths of time. 

Mr. FetpMaAn. Well, now, I’m not entirely sure that I understand 
that question, particularly the latter part of it; but were you telling 
me that there are some salesmen who do not call on customers becauss 
of some reason of disagreement ? 

Senator ScHorrret. Some of the testimony was to the effect, rig 
or wrong, and it is in the reeord—— 

Mr. FetpMan. Yes. 

Senator Scnorrren (continuing). That after they had had some 
let us say, disagreement, or had not exactly met some of the terms that 
were discussed but not included in the contract, that salesmen did not 
follow up and call on them for months and months. I was just wo! 
dering since you made the statement that you endeavor, your compan) 
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policy again—you say here you endeavor to meet conditions, recog 
nizing it as his right to bargain in accordance with his trading position, 
nd that you follow up on your sales policy throughout your area, 
= that correct ? 

Mr. FetpMan. We do; we do closely. Our records are set up for 
that purpose, and it is not within the province of a salesman, although 
one may escape us occasionally, to stay away from customers. He has 
no right to. All of our records are set up in such a manner that ow 
branch manager and our district manager and our divisional managers 
check these records frequently, and they disclose whether or not a 
salesman has called on an exhibitor; and we also feel that any time a 
customer of ours has any such complaint he is going to write us about 
it, and it certainly would not take very long to get that corrected. 
But I cannot recall in my experience any customer having written me 
to complain about the fact that a salesman has ignored him. 

Senator ScHorrreL. 1 am glad to have that explanation for the 
record because we do have some testimony in the record to that effect. 

[ take it then, that such letters of complaint reach your personal 
attention ¢ 

Mr. FetpmMan. They generally do; yes, sir. 

We have always encouraged competition. We have tried to meet 
the conditions we find in a competitive situation in a manner designed 
to keep such competition alive. ‘This approach has been particularly 
true in recent years, is a very important part of our sales plan and 
requires our sales representatives having a thorough understanding of 
each theater and its problems. 

Our business is extremely hazardous. We may invest a large sum 
of money in a picture with no assurance whatsoever of its sale and find 
that it does not meet with high exhibitor opinion, with the result that 
we are unable to sell it in many places and the losses are substantial. 

Senator Scuorprent. Let the record show that Senator Georce 
Smathers has come in to the proceedings and hearings. We are glad 
to have him with us this morning. 

The witness testifying, Senator, is Mr. Feldman, vice president and 
general manager or sales manager, of Universal Pictures. 

Mr. FetpMan. I have a particular period in mind in the history of 
our company, roughly, durmg the years 1947 to 1949, when we made 
a number of carefully planned, expensive pictures with an average 
cost per picture of approximately a million and a quarter dollars— 
when I say cost of the picture I would like to inject there that is what 
we term the negative cost, that is the bare cost before the cost of 
advertising, and prints, and other factors are added in the ultimate 
distribution of the picture. 

Senator Scnorerren. In other words, that is a dollars and cents cost, 
out-of-pocket cost ? 

Mr. FetpMan. The other costs, Senator, are also dollars and cents. 
but in our business. for some reason through precedent, perhaps, we 
speak quite often in terms of the cost of the picture as the bare cost 
at the time that picture leaves the studio. 

But the average cost of a million and a quarter is greatly increased 
by the time the picture is delivered to the theater, to the public. 

Now, we have the following results in some of these pictures: Lost 
Moment was sold to 7,822 accounts; Secret Beyond the Door, 8,018; 
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A Woman’s Vengeance, 6,408; Letters from an Unknown Wo. 
7,146; Another Part of the Forest, 7.566; Saxon Charm, 8.061: 
Act of Murder, 5,995. 

‘There were many others, including Double Life, an Academy Aw 
winning picture, which was sold to only 7,883 accounts, with result 
great loss. 

May I make a comment on a question right at this point? 

Senator ScHorrre.. Surely. 

Mr. FretpMan. That was a question you asked Mr. Reagan. 
quoted from a letter you received about the quality of the pict 

Senator Scnorpren. Yes. 

Mr. FrevpmMan. Well, it is my opinion that quality means somet| 
different to different people, and I think this record very well sh 
that what is generally accepted as quality in the opinion of crit 
let us say, or people who are more discriminating in their tastes 
pictures and literature, would call these pictures quality pictures, and 
for some reason or another there are far too many of those pictures 
that are simply not acceptable by the public. That is a regrett: 

fact, but there are just too many of them and the *y are, as a rule, ¥ 
costly pictures, and that is one of the most hazardous elements in « 
business. 

Now, these sales that I refer to, roughly represent one-half 
number of sales possibilities that were available at that time | 
complete distribution and about one-half the number of account 
We have been able subsequently to sell when we produced pictures 
which found greater exhibitor favor. 

A few of the more recent examples after that horrible period 
Red Canyon, 17,336; Ma and Pa Kettle, 15.523; Calamity Jane, 15.762; 
Francis, the Talking Mule, 16,189; The Kid From ‘Texas, 16,509; 
Winchester 73, 16,877. 

Now, in order not to create the impression that all our pictures se! 
in these great numbers during the same time as we are enjoying this 
wide distribution on these more acceptable pictures, there are a f 
pictures which in our opinion are pretty good pictures on which 
don’t get that kind of distribution. 

I refer particularly to a picture, Bright Victory, of which we hav 
been able to sell only 10,700 accounts. We think that is a very fine 
picture. In fact, Mr. Arthur Kennedy in the picture was nominated 
for an academy award and came just within reach of getting it; also 
Sleeping City, 9,166; Hollywood Story, 8,165 ; Finders-Keepers, 6,993 ; 
and Danny Wilson, 8,625. 

We cannot reach the public with an entertaining picture in 
given city unless the exhibitor has enthusiasm for “the picture. In 
other words, he is our transmission belt with the public. 

Our losses during the first years mentioned were very substantial. 
According to my recollection they were in the neighborhood of $1! 
million or $12 million. 

Senator Scnorpren, Might I interrupt at this stage? That second 
bell you hear is the quorum call of the Senate and Senator Gillett: 
or Senator Smathers or myself has to leave to make a quorum. | 
shall remain until the second quorum call. You may proceed. 

Mr. Fretpman. Our losses during the first years mentioned wel 
very substantial. They were in the neighborhood, according to my 
recollection, of $11 million or $12 million, a great sum of money for 
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uur company. ‘They were shared with no one and it was necessary 
our company to evaluate its own position and completely change 
ideas and values. Our studio met this condition head-on, effecting 

e necessary economies, with changes in types of pictures, and every- 
one else in our company cooper: ated, individu: lly and collectively, 
to meet these dark days, with a reasonably happy result today. 

Senator SCHOEPPEL. About how long did that period ent: ail? ¢ 

Mr. FertpMan. Roughly, Senator, 1 would say 3 years. 

Senator SCHOEPPEL. And what were those 3 years ¢ 

Mir. FenpMan. Between 1947 and 1949: to 1950. 

To return for a moment to the manner in which it was necessary 
to market pictures in accordance with their local value: 

Each one of our 32 branch managers, after viewing a picture in 
company with their salesmen and office force gives, for our guidance, 
his opinion of the value of that picture in his particular territory. 

This, of course, is in an effort to localize values of pictures. 

Now, spelled out in experience, this has meant, for example, that a 
Ma and Pa Kettle picture has a very high value in such states as 
Kansas, Missouri, Nebraska, lowa, Maine and Vermont, and so on, 
whereas the same picture has a much lesser value in New York and 
Philadelphia, and must be sold accordingly if we are to market the 
picture at all. 

On the other hand, a picture such as Naked City has far oreater 
reception in New York and Philadelphia, whereas it has lesser haanaal 
or none at all in the other places mentioned. 

We have found ourselves unable to convince exhibitors on the merits 
of many pictures prior to the experience of some theaters. This has 
made it necessary for us to prove the value of such pictures, and we 
have had to develop various means of doing that. 

We may employ the appearance of movie pers onalities, or we have 
to buy considerable additional newspaper, radio and television ad- 
vertising in order to establish that value, all of which entails weeks 
of work with advertising men in the field and the expenditure of 
— of dollars. 

Until that is done, many exhibitors are unwilling to obligate them- 
selves for the purchase of such pictures. Generally speaking, they 
will buy in advance only the proven values. 

Senator SmarHeErs. May | ask a question right there / 

Mr. FenpMan. Yes, Senator. 

Senator SMarHers. When you say you embark on these advertising 
programs, do you ever follow the practice of requiring the e shibiebe 
to pay any of that advertising ? 

Mr. Fexoman. Yes. I would not quite say “require” although it 
may be proper there. As a specific example, if an exhibitor has what 

‘terms a normal advertising budget of X dollars, we will share with 
them in excess of that by splitting, half and half, the cost. But, the 
advertising costs that I was referring to particularly were the great 

ims of money that we spend ourselves in these campaigns, these ter 
ritorial campaigns. 

| believe recently in your State, Senator, we had a picture called 
Seminole that we invited all the exhibitors to book within a certain 
shor pel riod of time in order to take advantage of the spec ial advertis 

g and the special promotional work that we developed in that State 
~ ior to its showing. 
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Our trading disagreements with customers involve mainly the p 
tures that do the most business. When we have a shaky pictur 
are unable to sell it or must sell it at greatly reduced prices in « 
to market it at all. 

When we have a picture of wide acceptability, the exhibitor 
his best to buy it for‘as little as he can in accordance with his tra 
position in his theater, and we try to get as near as possible to w| 
we consider a fair price. 

Senator ScnorrreLt, What are some of these trading disagreem 
with the customers on some of these good pictures, just briefly ¢ 

Mr. Fetpman. Price. 

Senator ScHorrret. Price is the big thing? 

Mr. FetpMan. Yes, sir. 

Senator SMaruers. Let me ask you a question right there. Wh 
you say that when you have a shaky picture you have a hard ti: 
selling it. Obviously that makes a lot of sense. But as I recall { 
testimony of some of the exhibitors on the west coast they were talking 
about experiencing difficulty in getting pictures. Do any exhibit 
who deal with you ever complain about the fact that they do not 
enough pictures / 

Mr. Fecpman. Yes. That differs, Senator, with the locality. | 
think the exhibitors in Southern California are in a close metropolita: 
center where they follow each other and they do not all play at th 
same time and the ‘re may occur periods where because of circumstances 
beyond anyone’s control there would be a temporary shortage. 

TI think the happy situation for exhibitors would be one where the 
would always have pictures, one where there would always be a great 
enough choice from which they could select a good picture whenever 
they needed it; but unfortunately the percentage of success prevails 
with us the same as it does with any other business of art, we « 
not have the control of it that we would like. 

Senator Scnorrret. Let me ask you this question: There is some 
testimony in the record indicative of the fact that on some of | 
good-run pictures there has been delay, because, they say, “We al, 
do not have enough copies of these pictures,” the distributors say 
that; and there has been some complaint about that. 

Now, if that practice is indulged in of not having enough copies of 
the picture, then since the theater has to run and it has to stay ope! 
and change its billing, then it is likely to be forced to take what vou 
might consider a pretty g good picture but one that he is pretty skeptica 
about. Have you exper rienced anything along that line? 

Mr. Frtpman. Very little, Senator. I have heard of exhibitors 
complain of times when they could not get a em what you referre 
to as acopy. We do our very best to provide everyone with a print 
of the picture at the time he should play it with relation to his con 
peting theaters and we recognize the fact that a man who is in com 
petition with a theater is entitled to a print of that picture and we 
do everything humanly possible. 

However, I would like to tell you the opposite problem, which is a 
part of the picture. Los Angeles is a good example. Let us say, 1s 
an example, that we have 25 theaters ‘that play a given picture at 
about the same time. We must guess in advance how many prints 
we are going to need of that picture, because that picture has not 
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vet been sold. Now, a number of exhibitors, again within their right, 
their trading privilege, will wait until the very last minute to make 
a deal for that picture. We had many cases where a picture will 
open on Wednesday, as an example, and our deal is not concluded until 
Monday or Tuesday. 

Now, we obviously cannot reach into a barrel somewhere and de 
liver promptly that picture under such circumstances. But we try 
to have prints on hand, and we have had many cases where those 
prints laid there and were not used at all by distributors because a 
better picture was available to them at that particular time, and we 
simply guessed wrong. 

Senator SmatrHers. May I ask you this question: You stated a mo 
ment ago that your company lost a lot of money between 1947 and 
1949, $11 million or $12 million. 

Mr. FectpmMan. Yes. 

Senator SmatueErs. I gathered from that that you have not lost 
any money from 1950, let us say 1950, 1951, and 1952. 

Mr. FetpMan. No; we have not. 

Senator SMarHers. Has it not been during that period of time, 
1950, 1951, and 1952, that many of these exhibitors have gone out of 
business ¢ 

Mr. Fevpman. I think, Senator, the closings of theaters started 
before 1950, however. 

Senator SMaruers. Yes. In other words, what I am trying to get 
at is the fact that you people were able to make money and you have 
prospered. I think you can see what I am trying to get at. You say, 
“We lost a lot of money from 1947 to 1949, but we began to make 
money, to get back in the black from the red in the latter part of 1949, 
and in 1950 and 1951,” which is about the time, it seems to me, that the 
exhibitors began going out of business. 

Can we infer from those two statements that the reason they went 
out of business and why you made money is that you raised your price 
so much ¢ 

Mr. FetpMAn. No, sir; you cannot infer that. 

Senator Smatuers. Well, how do you account for that ? 

Mr. FetpMan. It is entirely due to a change in the type of produc- 
tion, and I think any exhibitor ‘vill saecaiielen that fact. 

Senator Smaruers. Well, can you state that the rates, for example, 
which you charged for a picture in 1947 to 1949 were relatively the 
same as those you are charging in 1950, 1951, and 1952 ¢ 

Mr. FetpMan. Well, I would have to go back to a statement that 
I made, that the values of no two pictures were alike, even in the same 
situation, 

[ think you could generalize on that sort of a question and say that 
if you have the same kind of a picture—I know that the price today 
would not be higher than in 1947 to 1949. 

Senator SMaruers. In other words, you are willing to say that for a 
comparable picture from the period 1950 to 1953 you were not charg- 
ing any more than you would have charged for that same picture, we 
will say, back in the period 1947 to 1949? 

Mr. Fetpman. No, no, we would not. 

Senator Smaruers. Well, your profits therefore have not neces- 
sarily resulted from a higher vente! higher average rental per picture ? 
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Mr. Fetpman. They may have resulted, sir, from a higher ear 
on some of the pictures we have produced. 
Senator SMaruers. When you say “earnings” do you includ 
that the rental ? : ; 
Mr. FetpMan. The earnings are the rentals; yes, sir. 
Senator Smaruers. So that you would say ‘the fact that you got 
out of the red, and you were in the red from 1947 to 1949, and yoy 


are in the black from 1949 to 1953. that that has resulted from high 
rental ? 


Mr. Fetpman. No, sir; no, sir, I am sorry. 

Senator Smaruers. Well, that is what I want to get clear. 

Mr. Freipman. The case is simply this, as I can illustrate from 
example. 

If we played a picture during the years 1947 to 1949 at 35 percent 
of the gross receipts, as an ex xample, i in the theaters and we played t! 
picture called Another Part of the Forest, which you may recall, y 
would earn out of that theater x dollars, let us say, $50 as an example 
out of a small theater. 

Now, today we would play in that same theater under exactly the 
same basic terms, 35 percent of the gross receipts and the same playing 
time, Sunday, Monday, Tuesday, or whatever it h: appened to be, and 
we would pli Ly a picture called Ma and Pa Kettle and 35 percent of 
those receipts might well amount to $250 instead of $50—and there 
has been that kind of difference and it is the direct result of the differ 
ence in the kind of pictures that we are producing. 

Senator Smatuers. Well, then, when you were talking a minute ago 
about the fact that you had all ‘of these shi iky pictures, you do not 
really mean that you have shaky pictures; you mean that your pictures 
are better? 

Mr. Ferpman. Not all of them. We do have some shaky pictures. 

Senator Smaruers. As I understood you a moment ago you said 
“Our business is like any other business, we have a certain percen itage 
of them which are successful pictures and a certain percentage which 
are not, and we do not know which are successful pictures until we 
make them.” 

Mr. Fevpman. That is right. 

Senator Smatuers. But what you are saying now is that you are 
producing a better picture and a more successful picture. 

Senator Scuorpret. Will you come up here, Senator Tobey’ 
Gentlemen, this is Senator Tobey, who is very much interested in this. 

Senator, this is Mr. Feldman ‘testifying. ‘He is vice president and 
general sales manager of Universal Pictures. You are talking to a 
man who has had some experience in this field. 

Senator Toney. Are you taking up the subject of block booki 
this morning? 

Senator Scuoreppen. That will be a subject for further questioning 
at a different time in this statement. 

Senator Torry. I hope so. 

Mr. FerpmMan. Have I answered your question, Senator Smathers! 

Senator Smaruers. I wish you would try to answer once more 
You may have answered but I did not follow you very well on it. 

You say th: at the reason that you are now in the black in the peri = 
1950 to 1953, whereas you were in the red between 1947 to 1949, is n 
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be cause you have raised the rental pr ices to the exhibitors on the 
iectures which you are selling them. 

Mr. Fetpman. That is right. 

Senator Smatuers. Now, then, how do you account for this increase 

n prolis, how do you account for moving from the red into the b lack? 

Mr. FeLpMAN. By the fact that we made more acceptable pictures 
that would mean better business at the box office and a wider distribu- 
tion; so that instead of selling approximately 8,000 accounts in the 
United States we sold 15,000, 16,000 to 17,000. 

Senator SmatTuers. And that was done even in face of the fact that 
there had been fewer and fewer exhibitors in operation ? 

Mr. Fetpman. I do not know that I would agree that then there 
had been a greater number of exhibitors or that there are less exhibitors 
in operation. I think that they have been replaced by others. 

Senator Smaruers. Are you familiar with the testimony where 
they say that, taking my State, there are roughly 150 less exhibitors 
there than there were—maybe that figure is not right, but at any rate 
there are less today than ; years ago! 

Mr. Ferpman. Well, if 150 theaters close, there may be 50 or 60 
drive-ins open up dating that same time that exceeded in seating 
capacity those 150 theaters. 

Senator Smatruers. Your contention is that the number of seats 
has not diminished even though regular type theaters may have 
closed up ? 

Mr. Fetpman. I do not think it has diminished. 

Senator Toney. Have you not touched, sir, upon the real cure-all 
and real specific for the film or movie industry, when you say that 
more acceptable pictures is the answer ? 

Mr. FetpMAn. Yes; yes. 

Senator Tosnry. No question about that. 

Now, I went into a movie the other night and I sat down in this 
theater and here is what happened [indicating], my knees were 
right up against the board like this. Now, there must be a certain 
amount of space, there should be a certain amount of cubic footage 
space for each person in the theater, do you not agree, for a person 
to be comfortable? Do you not agree that they should provide that 
space so that he could be comfort ble? 

Mr. Fetpman. I think that an exhibitor that does not provide—— 

Senator Topry. It is a terrible thing to have that sticking in your 
shins. 

Senator Smatuers. I am very sympathetic with our distinguished 
Senator on that account. I myself can hardly find a theater where 
I can get comfortable. 

Senator ScrorrrpeL. Senator Gillette, do you have any questions? 

Senator Giterre. Yes. I had to go, but I came back because I 
wanted to ask a couple of questions. 

Senator ScnorrreL. You may proceed, Senator. 

Senator Grterre. Mr. Feldman, you are general sales manager 
of Universal Pictures and vice president of the U niversal Film Ex- 
changes, Inc. Universal Pictures is a corporation ? 

Mr. FetpMan. The parent company. 

Senator Grutetre. And it is incorporated under the laws of 
California ? 

Mr. Fetpman. Delaware, I believe. 
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Senator Gruterre. Under the laws of Delaware? 

Mr. Fetpman. Yes. 

Senator Gitterre. Now, Universal Film Exchanges, Inc., is 

corporation ? 

Mr. FetpmMan. Yes, that is a subsidiary distributing entity. 

Senator Gittetrr. Do they have interlocking directorates? 

Mr. Fetpman. They are all the same. 

Senator Griterre. They are all the same? 

Mr. Fetpman. Yes. 

Senator Griiuetre. It is just a policy to market the pictures of ¢ 
producer through an agency which in effect is the producer? 

Mr. Ferpman. Well, I do not think we ever regard it as an agency 
in that sense. 

Senator Guerre. What do you regard it? 

Mr. Fretpman. Perhaps our general counsel can give you a 
legal explanation. 


STATEMENT OF ADOLPH SCHIMEL, VICE PRESIDENT AND GENERAL 
COUNSEL, UNIVERSAL PICTURES AND UNIVERSAL FILM Ex. 
CHANGES, INC., NEW YORK CITY 


Mr. Scutmet. My name is Adolph Schimel. I am vice preside: 
and general counsel of Universal Pictures. 

Senator Grtterre. And what official capacity do you occupy with 
reference to Universal Film Exchanges, Inc. ? 

Mr. Scutmex. I am vice president and general counsel of that 
company as well. 

Universal Pictures, Inc., is a producing company. Universal Film 
Exchanges, Inc., is a wholly owned subsidiary and has been since the 
inception of Universal Pictures Company, Inc., a wholly owned sub- 
sidiary having branch offices in 32 cities throughout the United 
States. The branch offices are called exchanges. 

Senator Gruterrs. Yes. 

Mr. Scuimex. Now, then, for purposes of operation we have this 
local distributor operation in the various States throughout the 
country. 

Senator Guuterre. How about your stockholders, are they identical’ 

Mr. Scuimet. No. Universal Pictures, Inc., is a publicly owned 
company. 

Senator Gitterre. That is, the stock ? 

Mr. Scutmet. Publicly owned. 

Senator Giiuerre. Yes. 

Mr. Scuimet. The stock is held widely throughout the United 
States and the world. 

Senator Gruterre. Yes. 

Mr. Scutmev. Universal Film Exchanges is not a publicly owned 
stock; those 100 shares are owned by the parent company, Universal 
Pictures Co., Inc. 

Senator Giuterre. Yes. Well, now, in the business that you con- 
duct in the production of pictures and the sale of pictures through this 
distributing company, are you attempting to earn a return on the 
stock of both corporations ? 
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Mr. Scuimet. No, sir; no, sir. The arrangements between Univer- 
sal Film Exchanges, the distributor, and the producing company is 
this: They have a license to distribute the pictures. They are as- 
sured against loss. 

Senator Gitterre. They pay nothing for the license? 

Mr. Scuimet. They pay; they pay. They are assured against loss 
and if the parent company has a profit, 10 percent of the profit goes 
to this distributing subsidiary. 

Senator GittetTe. Is there a distribution of earnings to the distrib- 
uting corporation before there is any distribution of dividends or 
earnings to Universal Pictures ¢ 

Mr. Scurmer. The only time the distributing company can have a 
profit is if the parent company in its world-wide operations makes 
a profit. 

Senator Gitterre. Allright. Assume they have made a profit. 

Mr. Scuirmen. Yes. 

Senator Gitterre. Is that stock in Universal Film Exchanges, Inc., 
in effect a preferred stock ? 

Mr. Scutmet. No, sir. 

Senator Gititetre. By participating in the earnings before they are 
distributed to Universal Pictures ? 

Mr. Scutmex. The earnings—for purposes of payment of dividends 
the corporations have a consolidated basis. In other words, the earn- 
ings of the parent company—taxes are paid thereon and in the last 
year we have paid dividends although during the period Mr. Feld- 
man talks about we did not pay any dividends. The distributing 
company during that period made no money. During the period that 
we have made a profit of 10 percent of our net profit has been paid 
over on the books of the company to the distributing subsidiary. 

Senator Gmuerre. Yes. Now it, in effect, is preferred stock in 
that they participate first to the extent of 10 percent, is that true? 

Mr. Scurmer. But it—that is, as a matter of bookkeeping, true; 
but for the purposes of reporting the earnings to our stockholders 
and the SEC—— 

Senator Gmuerre. When you say our stockholders you mean in 
which company ? 

Mr. Scurmet. In the publicly held corporation. 

Senator GitLeTTe. Yes. 

Mr. Fetpman. For the purposes of the parent company, for the 
purposes of reporting our earnings of the parent company which is 
not owned by public stockholders, by the public, and in our reports 
to the SEC, the earnings are consolidated so it does not make any 
difference whether the earnings of the distributing subsidiary are pre- 
ferred or not. The earnings of that year are reflected as a whole. 

Senator Grtuerre. Yes. 

Mr. Scurmez. In one, Universal Pictures, Co., Inc. 

Senator Grterre. But it makes this difference, that if I am a public 
stockholder in the Universal Pictures I know that before I receive 
any dividends that 10 percent of it, if there are any earnings, goes 
to the distributor. 

Mr. Scurmen. No, it does not. For your purposes, the fact that 
the parent company has made a profit determines your relationship 
tothe company. In other words, when there are profits of the parent 





546 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


company those are paid out to stockholders in accordance wit 
ability to pay. 

Senator Gruuerre. Yes. 

Mr. Scuime.. There is no company, no personal benefits, b: 
distributorship arrangement between the parent and the subsid 
It is from one pocket into the other. 

Senator Scuorrren. Do you receive dual salaries? 

Mr. Scurme.. No, sir. 

Senator ‘Toney. Counsel fees are among the first consideratio; 
are they not ¢ 

Mr. Scuimev. I would like to believe that. [ Laughter. ] 

Senator Scnorrrer. Might I digress at this point, since we 
present Senators on this subcommittee. 

The chairman of this subcommittee sent a communication to t 
Justice Department requesting representatives of the Justice Depa 
ment to appear in a hearing before this subcommittee at a later dat 
I believe that date was established as May 1. 

1 will disclose for the record that yesterday I received a call from 
the Attorney General, Mr. Brownell, and he indicated that sinc 
Justice Department had recently designated Judge Barnes from C 
fornia to head the Antitrust Division of the Justice Department a 
since he is coming to Washington, I think Thursday of this week t 
take charge of that Department, the Attorney General has requested 
of this subcommittee time to this extent, namely, to give not only the 
Attorney General but Judge Barnes an opportunity to go over | 
entire record as we have made it to date and they request additio1 
time of the committee to appear before the committee. 

I wanted to take this up with the members of the committee. I felt 
in fairness to the Department that we should accord them that add 
tional length of time to familiarize themselves with the record as to 
the proceedings and as to their testimony which they will give. | 
understand there are changes in the Department, changes in person 
and so on. 

Therefore, with the consent of the other members of this subcom 
mittee I shall advise with each of you as to the exact time when we 
will call the Justice Department. I wanted to make that announce- 
ment in the record at this time. 

Senator Griterre. I think it is perfectly proper. 

Senator Scuorrre.. Will you proceed, Mr. Feldman. 


TESTIMONY OF CHARLES J. FELDMAN—Resumed 


Mr. Feitpman. Prior to 1946, when we were contracting a year’s 
supply of pictures at one time, there was what was known as the se 
season, running from July to December, about 6 months. Then 
exhibitor and the distributor could and did devote the rest of the al 
to the liquidation of the contract and general customer relationships 
Under that form of selling we handled about 10,000 contracts yearly. 

Today, through the sale of picture by picture, theater by theater, we 
handle that many contracts in a matter of 2 or 3 weeks, and im a yea 
we process individual contracts in the hundreds of thousands. _ 

In other words, we have little time to rest, and the exhibitor is buying 
pictures almost daily. AJl of us are under constant pressure 
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Senator Scnoppre.. There has been testimony in the record that 
there was a great sore spot and a great. loss of time because of certain 
practices that almost forced the exhibitors to spend much time with 
the distributing agency. I take it you will cover certain phases of 
that later on in your testimony; if not, 1 want to ask you about that. 

Mr. Fevpman. That the exhibitor is required to spend more time 
than he likes to the purchase of the pictures / 

Senator SCHOEPPEL. Yes, because of the shortness of time or the 
changing of the zoning and the different practices, that they do not 
have advance information on it—right or wrong, there has been some 
testimony on the record on that. 

Mr. FetpMan. Well, that is a complaint with merit on both sides. 
We have the same concern, when exhibitors wait until the last minute 
to buy a picture. We feel ourselves unable many times to get around 
and see people as often as we would like and as soon as we would like. 

Senator ScnHoepPe.. I think that goes to the question that the Chair- 
man of the Interstate and Foreign Commerce Committee referred to, 
Senator Tobey, who is also a member of this Select Small Business 
Committee, the question he raised a moment ago about block booking. 
What relationship does that carry to block booking ¢ 

Mr. FetpMan. Well, that relates particularly to the small towns, 
those where there is presently no competitive condition and there is 
not likely to be, we make available to those people our entire year’s 
supply, if they wish to buy it. We have not had a great deal of 
success selling that way. We are under the impression that the major- 
ity of exhibitors would prefer to pick and choose pictures. 

Senator Scnorrret. In block booking you permit 20 percent can- 
celing ¢ 

Mr. FetpMan. Yes, we do. 

Senator Toney. Referring to page 3 of your statement, the picture 
Frances, the Talking Mule has no reference to the filibuster going 
on about tideland oil, does it? | Laughter. | 

Mr. FetpMan. Does that answer your question, sir? 

Senator ScHOEPPEL. You may proceed. 

Mr. FetpMan. Now, this condition or these conditions I have talked 
about have made it absolutely necessary for us to extend all the author- 
ity possible to every local branch. 

The drastic changes resulting from the various court decisions 
from 1946 on, made necessary constant consultations with attorneys 
in our effort to operate properly. We hardly pass a day without con- 
sulting attorneys as to whether or not we are correct in our approach to 
the day-to-day problems posed by our customers. 

There are times when we are flooded with requests for runs, clear- 
ances, availabilities, et cetera, many of which appear to us to be con- 
trary to good business and injurious to other customers, and we are 
foreed, in all of these cases, to spend considerable time seeking guid- 
ance and counsel as to our procedure. 

There are hardly two localities where the same method of distribu- 
tion can apply to the satisfaction of all of our customers. 

To meet local conditions, we have completely different methods of 
distribution in such cities as Los Angeles, Chicago, Detroit, Milwaukee, 
and many others. 
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Our policy governing bidding is to employ this method either 
one of the interested parties requests it, or when the demand ot} 
exhibitor for a run can only be satisfied by the use of compet 
bidding. Out of the thousands of situations we serve, my p 
recollection is that we have less than 400 where bidding is employ: 

The opposite of bidding is our nightmare. 

Where exhibitors find it possible to get together with their com) 
tors, they either divide our pictures between themselves without 
sulting us, or they assign our pictures to one of the theaters in t! 
locality in accordance with their ideas. 

We may find ourselves assigned to a second- or third-class theater 
which we do not like at all, because it greatly reduces our possibi! 
of earnings, and we feel, eliminates a free market. In most of t 
cases there is little we can do except to deal with the account to w 
we are assigned or to forego the revenue from the situation. 

Such agreements are made between circuits and independents, | 
tween competing circuits and between competing independents 

Another method employed in carving us up is to allow us to continue 
sending bidding letters to competing parties, and the pattern 
of response clearly indicates agreement or collusion between the 
exhibitors. 

Senator Scnorrprrn. What do you mean by “collusion?” 

Mr. Frupman. I mean this, Senator. When we send bidding na 
to two competing exhibitors particularly on a very acceptable picture 
or one that we know has wide acceptability, we know from experience 
in the country that all exhibitors would like to play that picture, and 
we get one reply from the two exhibitors. We may get a reply fro: 
the other saying he is not interested or we may get no response whiat- 
soever, and over a period of time that creates a pattern, and there is 
an alternate response from the other exhibitor on the next picture, 
and so on. 

Senator ScHorerrei. Well, you said a while ago in your state! 
that you allowed the greatest possible latitude to each commun ity, 
to the exhibitors in those communities. 

Mr. Fevpman. Yes. 

Senator ScHorrre.. So therefore assuming you are on the up-and- 
up and looking to make a profit on those pictures, what has been your 
practice when you go into these things? Have you found any that 
you would consider to be inequitable practices indulged in by the 
exhibitors? 

Mr. FetpMan. Yes, we think so. 

Senator Scnorpret. Would you elaborate a little on that? 

Mr. Fetpman. Well, I would say if an arrangement were effected 
between these two competing exhibitors whereby they came to us and 
asked us to divide our pictures, let us say half to one and half to 
the other, if we had the chance to approve that we would consider 
that equitable and we would be willing to do that, in preference to 
competitive bidding. 

But where we see a pattern of the exhibitors dividing those pictures 
themselves without consulting us, we consider that an inequitable 
practice. 

Senator Scuorrret. Then what do you do? 
Mr. FerpmMan. Well, we do the best we can. 
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Mr. Srarr. Mr. Chairman, would it be presumptuous— 

Senator ScHorpret. Let the witness finsh. He has the floor here. 
We may call on you later. 

Mr. Ferpman. We do any one of a number of things. The salesman 
or the branch manager or whoever happens to have been handling 
the account may go in and ask the exhibitors if such an agreement 
exists. Sometimes they will tell us that it does and we discontinue 
sending bidding letters there and sell our pictures by negotiating with 
whichever one of the two parties or both is interested. 

Senator ScHorrret. Then you discuss the matter not only of price 
but admission ¢ 

Mr. Fetpman. No, no. Admission does not enter into it at all, sir, 
not in that kind of a discussion. This is purely the sale of our pictures 
to either one party or the other or the division between them. We 
employ whatever sales practices are available to us to try to straighten 
the situation out. 

Senator Tosey. Is the admission tax still in force? 

Mr. FetpmMan. Yes, sir. 

Senator ScHorrrent. You may proceed. 

Mr. FetpmMAn. Senator Gillette, by a question, indicated surprise 
that any supplier would wish to drive his customer out of business. 
I also would like to express my amazement at such a charge, and I 
would like to add, I think it is nonsense. 

We are serving the majority of available customers in the United 
States, and that’s not driving anyone out of business. 

The success of our business is built on selling every possible cus- 
tomer in the country. Our sales policies are directed at that goal. 
We employ close follow-up to insure that result. Judging from the 
number of customers we sell, I thing we do pretty well meeting all the 
peculiar conditions. 

Were distributors to drive small independents out of business, as 
has been charged, it would mean we would wind up with nothing but 
circuits to sell. 

In my judgment, nothing could be worse for a distributing company 
that to find itself completely in the hands of the independent circuit 
operators, the large independent buying combines, and the large na- 
tional circuits. 

Senator Tosry. Who produced the picture called Silent Man? 

Mr. FetpMan. Quiet Man? 

Senator Tosry. Quiet Man, who produced it? 

Mr. Ferpman. Republic. 

Any person in our company is available to every single one of our 
customers for a discussion of his problems. All he need do is ask. 
He needs no special agent or introduction. 

Many customers have presented their individual problems and al- 
most without exception an agreeable disposition of the problem has 
been reached. 

They have either come themselves or have sent in their behalf some 
of the men who have appeared here before your committee, such as 
Mr. Samuelson, Mr. Cole, Mr. Myrick, Mr. Shor, and many others. 

We value our customer relationship. It isa very active part of our 
business anad we think we have achieved good results in that direc- 
tion. The number of sales on most of our pictures should prove that. 
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Last year a prominent trade paper, The Exhibitor magazine, pub- 
lished in Philadelphia, presented to our company what they call the 
Laurel Award, indicating the greatest improvement in relations with 
customers during the preceding year. This award was decided by the 
votes of exhibitors. 

We have many letters from exhibitors with reference to the good 
product we are offering and with reference to our fair method of 
dealing. 

The fact that a customer is dissatisfied or complains about a sales- 
man or a branch district manager has never affected the business rela- 
tionships between the company and such exhibitor. 

Qurs is a legitimate business and not a racket. We resent the sug- 
gestion of reprisal against anyone appearing before this committee 

I believe there have been representations that fewer pictures are 
being made in order to create a scarcity market. During 1946-47, 
our company released 15 pictures produced in Hollywood, plus 8 
reissue pictures. 

Now, the reason we make that distinction, I would like to inject 
here, of “pictures produced in Hollywood” is because our company 
over a period of years has released, distributed, a certain number of 
pictures made in England and generally speaking, they are not the 
kind of picture that receives wide distribution. It is rare when they 
do. 

In 1947-48 there were 29 such pictures; 

In 1948-49, 26 of such pictures; 

In 1949-50, 28 of such pictures; 

In 1950-51, 34 of such pictures; 

In 1951-52, 34 of such pictures. 

In the current season, 1952-1953 we have scheduled 34 pictures for 
release. 

Senator Toney. Have you not found television a big boon and god- 
send to the film companies by absorbing their old films? 

Mr. FecpMan. No, I would not call television a godsend to the film 
industry under any condition. [Laughter. | 

Senator Scnorrrer, When you are looking at some of them you 
wonder why they are ever run. 

Senator Smaruers. They are certainly old film. 

Mr. Feupman. The point was made here by one witness, I believe, 
that pictures after being a year or so old, are taken out of release and 
not licensed, not made available for play. As I recall, that charge 
was made by Mr. Miller, operating some drive-in theaters in Kansas 
or Missouri. 

In 1947 we licensed to an independent distributor to market 10 
years’ product for release. Several hundred pictures were included 
and are still being supplied to exhibitors. atts 

Something was said about the “forcing” of pictures. It isn’t an 
authorized or sanctioned practice in our company and while, on rare 
occasions, complaints have reached me they simply could not be proved. 
It was one man’s word against another’s; but I will say that, particu- 
larly where smaller exhibitors were involved these were always re- 
solved in their favor because there was never enough involved to make 
an issue of it. Os 

Senator Smaruers. Right there, Mr. Chairman, if I might ask a 
question — 
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Senator SCHOEPPEL, Surely, Senator. 

Senator SmarHers. Did you hear the testimony of a fellow named 
Philip Sliman? He testified regarding the Mississippi Gambler. 

Mr. FetpMan. I read it and I have a reference to it later on. Would 
you like an answer to your question now ¢ 
~ Senator Smaruers. Well, while we are talking about these pictures, 
ves. What happened there / 
~ Mr. Fecpman. I will tell you exactly what happened, sir. 

Senator Tosry. He lost, did he not ? 

Senator Smaruers. He lost. 

Mr. Ferpman. Yes, he did lose. 

Senator Smaruers. Yes. 

Mr. Fezpman. Mr. Sliman stated we solicited bids on Mississippi 
Gambler prior to the completion of the picture. 

The facts are that we planned a world premiere promotional effort 
on this picture, with the presence of personalities throughout the lower 
Mississippi area, from St. Louis to New Orleans. 

The overwhelming majority of exhibitors were happy about these 
plans. Months of work were required to carry through properly on 
such extensive plans. 

The big imvitation to Mr. Sliman was dated October 27, 1952. It 
was awarded to his independent competitor, the Excho Drive-In, on 
a contract dated November 11, 1952. ‘The camera work on the picture 
had been finished at our studio July 22, 1952, but required the usual 
cutting and dubbing, the editorial work, and technicolor printing, 
all involving a few months’ time. 

It would have been contrary to the interests of all exhibitors in- 
volved had we waited any longer than we did to launch our plans. 
The intake on the picture in the competitive independent drive-in was 
higher than on any other picture we have played in New Iberia. 

Senator SmatuHers. If I may interrupt, you gave the date when 
the camera work was completed as July 22, 1952. 

Mr. Fetpman. Yes. 

Senator SmarHers. And you said that editing needed to be done, 
some dubbing and coloring, but you did not say when they completed 
this editing. 

Mr. Fetpman. Well, those processes, sir, take a few months, de- 
pending on the picture itself. If it is an important picture it takes 
much longer. 

Senator Smaruers. Well, let’s talk about this picture for just 
minute. How long did that take, do you recall ? 

Mr. Ferpman. I am trusting somewhat to memory, but I think I 
am within the area; I think that the prints, the final copies of the 
pos were delivered to the New Orleans area in the latter part of 
November. 

Senator Smatuers. So when Mr. Sliman said that, in talking with 
one of your representatives, the man (your representative) said he 
did not yet have the print available, or when Mr. Sliman said that 
your representative said “We have not even seen the picture our- 
selves,” and Mr. Sliman said, “What do you mean?” and the man said, 


“The picture has not been completed”—then that would probably be 
a correct statement ¢ 


a 
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Mr. Fetpman. No, I do not think the word “completed” belonged 
there, whether our man said that or not, because the picture had been 
completed in shooting, but not completed for showing. 

Senator Smaruers. Well, as far as the exhibitor was concerned— 
did you ever know of an exhibitor that exhibited a picture that had 
not been completed ? 

Mr. Fetpman. No. 

Senator Smaruers. So for this purpose his statement was correct, 
that actually the picture had not been completed ? 

Mr. FetpMan. From his viewpoint ? 

Senator SmaTHers. From his viewpoint. 

Mr. Fetpman. All right. 

Senator Smaruers. So Mr. Sliman was not incorrect, in other 
words, as far as we know, his statement here is correct? 

Mr. FetpMan. Well, I would say that it is not unusual, and this is 
park of my explanation on Mr. Sliman’s testimony: It is not unusual 

or competitive bidding to take place prior to screening on occasional 
pictures where a territorial premiere is scheduled for such a picture. 

Senator Smaruers. Is that in violation of the consent decree ? 

Mr. Fevpman. No, sir. 

Senator Smatuers. In other words, the consent decree authorizes 
you on an occasional picture to go ahead and make bookings of it 
even though it has not been completed ? 

Mr. Frexpman. No—Senator, please bear in mind I am not an 
attorney. 

Senator Smatuers. Yes. 

: Mr. Fetpman. So I will try to explain my understanding of the 
aw. 

As I understand the decree, we are not necessarily required to screen 
every picture for every exhibitor. We do have the pictures available 
at a certain time, as early as possible, for everyone that wishes to 
look at it. 

I think the decree provides that if an exhibitor has licensed a picture 
which has not been made available to him for screening, he has the 
privilege to cancel such picture up to 20 percent of the number of 
such pictures. 

Senator Smaruers. As a matter of fact, is it violative of the consent 
decree for you people to indulge in what you call blind booking, 
where you book a picture even though it has not been completed ? 

Mr. Fetpman. I do not think so, no, and I do not think it is blind 
booking. I thing that the qualities inherent in certain pictures are 
accepted by exhibitors; either that or you might come to a group of 
exhibitors and tell them what the content of the picture is and the 
or and you might tell them about some extensive plans that you 

ave. 

Now, the territorial premiere that we have scheduled for this par- 
ticular picture simply meant that we were launching the picture with 
extensive exploitation in the form of radio and television advertising 
and additional newspaper space, a functional premiere to which 
eigen from the picture make personal appearances throughout 
the area. 

I think it is safe to say that every exhibitor in the entire area 
accepted this plan as being very much in his favor and as a worthy 
effort on our part, on the part of our company. 
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There is nothing involved here that necessarily means that we did 
something wrong or devious or anything of the sort. All of this 
has the effect of stimulating unusual interest in the picture and it is 
reflected in the returns of such — in the entire area. The Mis- 
sissippi Gambler that you have een asking about was such a picture. 
It has been a very successful picture, particularly in that area. What- 
ever its value may be we are enjoining from indulging in this practice 
but the exhibitor is not similarly enjoined. 

In our experience there has been considerable forcing or what we 
would call foreing for lack of a better word, on the part of exhibitors 
in a position to do so by telling us—they simply tell us that they will 
take such and such a deal if we price a certain picture or pictures at 
such and such a price. 

We are not surprised at that. We consider that a part of his bar- 
gaining position and we have learned to accept it and we deal with 
it as a matter of fact. 

I would like to take a little time of this committee to discuss specific 
complaints of certain witnesses who have appeared before this com- 
mittee and again first with reference to Mr. Sliman. 

Mr. Sliman, of New Iberia, La., stated that our office manager, Mr. 
Moreland, misrepresented the subject matter of a picture called Thun- 
der on the Hill. 

Senator Toney. That must have referred to the Senate, Thunder 
on the Hill, [Laughter. | 

Mr. FexpMan. He said Mr. Moreland referred to it as a picture 
similar to an English-made picture called Operation Disaster which 
had a low gross in his box office. Operation Disaster is a submarine 


story and Thunder on the Hill is a picture with religious connota- 
tions, a enone of faith. 


Mr. Moreland categorically denies having said anything of the sort. 
It is difficult to imagine how this could be done, because Thunder on 
the Hill had such stars as Claudette Colbert and Ann Blythe. 

Incidentally, this was another fine picture that was not successful 
financially. In fact, in the leading city in Mr. Sliman’s territory 
New Orleans—we were unable to place the picture in the normal man- 
ner and were compelled to play it in two drive-in theaters in its first 
run. 

It is hard to believe that an exhibitor of Mr. Sliman’s experience 
could be misled to such an extent indicated. The nature of the picture 
and its results warrant the conclusion that Mr. Sliman did not care 
to play the picture. 

Senator Tosry. Is Mr. Sliman in the room? 

Senator Scnorpren. He is not; he was here at our previous hearing. 

Mr. Ferpman. Now, while we sold Mr. Sliman all of our pictures 
for a period of 12 years, the competitive conditions with independent 
operations changed in the area, so that the grossing pattatio’ uf Mr. 
Sliman’s opposition was far greater than that experienced in his 
theater. In other words, we did better and the picture grossed more 
money in the independent Echo Drive-In than it had in Mr. Sliman’s 
theater. (See appendixes Nos. 14 and 15.) 

Mr. Stewart, of Danville, Ill, objected that our Chicago office 
allowed only 7 days between the mailing of an invitation to bid and the 
return date required, on the motion picture Law and Order. The fact 
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is that all he had to do was to ask for more time and he could have 
had it. 

Further with reference to Mr. Stewart, we are of the opinion that 
his Family Drive-In, in Urbana, Ill., and his independent competitor, 
Twin-City Drive-In, in Champaign, IIl., divide the product without 
our having been part of the arrangement. The result is that we can 
only sell our pictures to the Twin-City Drive-In on the terms it wishes 
to play. 

Mr. Myrick, of Iowa, made the statement that Universal had not 
called on an exhibitor, Mr. Leroy Walcott, of Eldora, for 5 years. 

I have just learned from our records that Mr. Ralph Olson, a sales 
man from our Des Moines office, called on him July 7, 1952; Mr. Levy, 
our branch manager, called on him August 24, 1951; and quite recently, 
and I am not in possession of the exact date but within the last month 
or two, Mr. Walcott had a meeting in our Des Moines office with our 
district manager. I point this out also for the reason that we do try, 
although I am very aware that we have not sold Mr. Walcott for many 
years we still employ the salesman and the branch manager and the dis- 
trict manager in an effort to do business with him. 

Mr. Yamins, of Falls River, Mass., spoke about splitting product 
with the consent of a distributor. We have good reason to believe that 
Universal’s product was not handled in that manner. 

Mr. Yamins operates the Westport Drive-In, Westport, Mass. His 
opposition is the Somerset Drive-In, Somerset, Mass. We sold his 
opposition in 1950 and 1951 and were satisfied with our customer and 
our customer was satisfied with us. 

However, in April 1952, we were told by a Mr. Howard, the buyer 
for the Somerset, that he had made an agreement with Mr. Yamins’ 
buyer (Mr. Daitz) not to buy our pictures unless they could be split. 
We were not consulted about that arrangement. (See appendixes 
Nos. 16 and 17.) 

At the Los Angeles hearings, Mr. Albert Hansen submitted a list 
of pictures he stated were prereleased from our company in Los 
Angeles. He listed the pictures Harvey, Ivory Hunters, Man in the 
White Suit, Lavender Hill Mob. 

Neither these pictures nor any other pictures released by us have 
been handled nationally on a prereleased basis. (See appendixes Nos. 
1 and 2.) 

Specifically as to these four in Los Angeles, The Man in the White 
Suit and Lavender Hill Mob were English productions, not ordinarily 
released in regular large theaters. 

They played in Los Angeles in a socalled small art-type theater, 
and the average exhibitor like Mr. Hansen is seldom interested in 
these pictures. 

Harvey had special handling in Los Angeles only due to its presen- 
tation to qualify for certain industry awards. 

Ivory Hunters was a picture made in South Africa. We were 
compelled to establish its acceptability by playing it first in one 
theater in Los Angeles only prior to its general release. 

These pictures played at the established admission price policy of 
the particular theater in which they played. 

The closing of theaters is not confined to the small operator. Cir- 
cuits, large and small, in big cities and small cities have also found 
it necessary to close certain theaters. 
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It is our impression that theaters forced to close have been closed 
due to a variety of reasons. 
Senator Tonry. What you are doing now is laying some ghosts, are 


vou not ¢ 


Mr. Ferpman. I beg your pardon, Senator ! 

Senator Toney. In effect, you are laying some ghosts now, are you 
not ¢ 

Mr. FetpmMan. I hope not, I hope we have seen the last 

Senator Tosry. No, you are laying these ghosts, you are laying low 
the testimony 

Mr. FetpMan. Well, I am not sure I understand you, Senator. 

Senator Tosry. I mean, these ghosts, this testimony, you are laying 
them low, you are refuting that testimony, are you not ? 

Mr. FELDMAN. Well, I am trying to establish that the closing of 
theaters is not necessarily due to any one thing, it is due to a variety 
of factors. 

Senator Tosry. I mean, you have picked out certain testimony 
which was hostile to you and showing us that it was not so, that is 
what you are doing— 

Mr. Fetpman. Oh, yes. 

Senator Tosry. That is what I meant. 

Mr. FetpMAn. I am sorry, I did not see. 

Senator Torey. That is all right; my fault. 

Senator ScnorrreL, You may proceed, Mr. Feldman. 

Mr. FetpMaNn. Many of these same theaters had been closed prior 
to the war years and reopened during the boom times. 

Television has affected some theaters more than others. 

Many neighborhoods have undergone population changes or in- 
dustrial inroads. 

Some of the theaters have simply deteriorated in equipment and 
in operation and did not keep pace with the improvement in service 
offered by their competitors. 

Senator Tosry. Do you know the Motion Picture Association’s 
headquarters at 1600 I Street ? 

Mr. FetpMan. The private screening room, yes. 

Senator Tosry. Have you been there? 

Mr. FetpMan. I have not been- 

Senator Tosry. Well, you missed something there. The chairs 
that they have there are the most comfortable chairs in the whole 
country. Ithink that is the answer to it. 

Mr. FeitpmMan. I wish the exhibitors felt that was the answer. 

Senator Torey. Do you not think that is one of the answers, per- 
sonal comfort ? 

Mr. FetpMan. It is; it is, indeed. 

A number of theaters have closed due to the advent of drive-in 
competition. The drive-ins have greatly increased in numbers in 
recent years, and there are presently over 4,000 drive-ins, with a 
seating capacity far in excess of the same number of convention 
theaters. This compares with approximately one-third of that num- 
ber in existence in 1946. 

These new drive-ins offering new competition are overwhelmingly 
operated by independents. 

I know of no drive-ins that are operated by such recognized large 
circuits as Fox Theaters, now known as National Theaters, Warner 
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Theaters, now known as Stanley-Warner, RKO Theaters, Loew’s 
Theaters, B&K Theaters in Chicago, Great States Theaters in Illi- 
nois, United Paramount Theaters, now known as ABC-UPT The- 
aters, may have a handful somewhere throughout the United States, 
I am not certain. My understanding is they have a drive-in here 
and there but I do not think they amount to anything in numbers at 
all. 

Senator Tosry. Have not these drive-ins been a great boon to 
producers in creating a demand for films? 

Mr. FerpMan. They have created a new audience, Senator, yes. 
I think it is agreed that there is a large percentage of drive-in au- 
diences that do not normally attend the conventional theaters. 

Senator Tosry. And they have taken up some of the slack that 
otherwise there would be. 

Mr, FevpMan. They certainly have. 

Senator ScHoxrpret. Is it not true that parking problems and the 
congestion around the downtown theaters have greatly increased the 
popularity of drive-ins, from a practical standpoint—and your baby- 
sitting proposition 

Senator Toney. And you can sit in the car with the girl. 

Senator Scnorrret. That is right, and that is some inducement. 

Senator Tosry. Not to me, of course. 

Senator ScHorrren. At any rate, all of these things have contrib- 
uted, of course, to a greater flexibility, to the family type of attendance 
at the drive-ins. 

Mr. Feitpman. Certainly. 

Senator Scuorrren. And these restrictive conditions surrounding 
the downtown theaters resulted in many people generally finding the 
accommodations a little bit more to their liking at the drive-ins; and 
that has made an impact, has it not? 

Mr. Frevpman. It certainly has. I think it is the biggest factor 
by far. 

Senator ScHorrren. Yes. You may proceed. 

Mr. Ferpman. Most of the large independent circuits are not drive- 
in theater operators. 

It occurs to me that the difficulties of the Hansen’s in the Los 
Angeles territory may stem from this drive-in development. Their 
theaters are pretty well surrounded by new drive-ins. 

It should be recognized that with the presence of all these intangi- 
bles, so difficult to control or contain by any set rules, disagreements 
between buyer and seller will continue to occur. 

In my opinion the solution must come from local people on both 
sides. They are thoroughly familiar and that live with the specific 
problems involved. 

We had hopes that from the conferences held on arbitration there 
would be some success in this direction. It would have given us a 
chance to find out if these problems could be solved on the ground 
and in time to do the customer some good. 

The problems and difficulties inherent in the intangible character 
of the commodity with which we are dealing require the attention of 
the industry itself—people thoroughly familiar with the facts and 


circumstances and the peculiar aspects of the day-to-day problems 
which arise. 





that 


the 
the 
uby- 


ent, 


rib- 
ince 


ling 


the 
and 


stor 


ive- 


Los 
eir 


1gi- 
nts 


oth 
‘ific 


ere 
S a 


ind 


‘ter 
of 
ind 
ms 


MOTION PICTURE DISTRIBUTION TRADE PRACTICES 557 


The most difficult of all is the problem of film rentals. As previ- 
ously stated, a poor picture brings nothing, and the price of a good 
picture must be arrived at through negotiations only. 

We know of no way by which any outside party to the transaction 
can place a price tag on anything like a motion picture that has a 
different value in every single theater and village and city in which 
it plays. 

There is no conspiracy in this business. We are dealing with peo- 
ple as individuals whom we meet every day and learn to know as 
individuals, and with both sides bringing integrity and fair dealing 
to the consideration of these problems, they can be solved. 

Senator Toney. Why do you not make your fees for films ¢on- 
tingent on the movies? 

Voices. They are. 

Mr. FeupMan. They are, basically, yes. 

Now, in closing I wish to present an affidavit of Abraham Swerd- 
low, Universal branch manager in Los Angeles, Calif., verified the 
l7th day of April 1952, dealing with the testimony given in regard 
to Universal by witnesses heard by this committee in Los Angeles, 
Calif. 

Senator Scuorrren.. Let the record show that is accepted in the 
record. 

(See appendix No. 66 for Mr. Swerdlow’s affidavit. ) 

Mr. Fetpman. Thank you for the opportunity to talk to you. 

Senator Scuorrret. Senator Tobey ? 

Senator Topey. Yes, sir. 

Senator Scnorrren. Any questions? 

Senator Topry. No questions, thank you. 

Senator Scnorrret. Senator Smathers? 

Senator Smatruers. Mr, Chairman, just one question. 

About this arbitration, Mr. Feldman, you are in favor of it, as I 
gather from your statement. 

Mr. FetpMan. Yes, sir. 

Senator Smaruers. Are you in favor of arbitrating all the problems 
that arise between exhibitors and the distributors—that is, time for 
release, dates, prices, and things of that nature? 

Mr. Fetpman. Not prices, sir. 

Senator Smatuers, In other words, you want arbitration but you 
do not want to arbitrate prices ? 

Mr. Feitpman. That is right. 

Senator Smaruers. Why do you not think you could arbitrate 
prices ¢ 

Mr. FretpmMan. Because we do not think they can be arbitrated. 

Senator Smaruers. You stated it is to your advantage to keep the 
exhibitors operating profitably. 

Mr. FetpMan. Indeed it is. 

Senator Smaruers. You are anxious to see them make a profit then 
in the films or movies they put on. 

Mr. Fetpman. We are, wherever possible. 

Senator SmarHers. When you look at the profit of an exhibitor, 
when you are working out a fee between them and yourself, do you 
take into consideration what they make in their concessions? 

Mr. Fetpman. No. 
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Senator Smaruers. In other words, you are anxious to see th 
make a profit just on the operation of the picture alone ? 

Mr. FetpMan. We do have a feeling that the concession sales are 
due to the people being in the theater because of our picture, partici 
larly in the case of the successful picture; but we have never been able 
to convince the customer that was any part of our business. 

Senator Smaruers. Well, when you negotiate with them do you : 
them to show you how much money they ‘make from their concessions 
so that you can determine what is a fair price for your picture / 

Mr. Fetpman. No, sir—I am sorry—we do not. 

Senator Smaruers. You have never done that? 

Mr. Fetpman. Not to my knowledge. Oh, I think there may have 
been conversations in an informal manner where a buyer and a seller 
including people in our company have said to an exhibitor, “Well, 
you ms ake quite a bit of money with these concessions, with the type 
of pictures that we rele ASE, which are particularly inducements to the 
popcorn-eating public,” but that is always with the idea in mind of 
clinching the sale of the picture, not necessarily affecting the terms. 

Senator Smaruers. Do you know whether it is the practice of your 
company to indulge in this thing known as adjustments with the 
exhibitors ? 

Mr. FeitpMan. Indeed it is. 

Senator Smaruers. Do you make a practice of that? 

Mr. FetpMan. Yes, sir, we do. 

Senator Smaruers. Do you know of any instances where an exhib 
itor has asked for an adjustment and you have not given him one? 

Mr. Fetpman. Yes, sir. 

Senator SmaruHers. Is that a frequent occurrence with your oa 
in working out these contracts and as to who gets most of the money 

Mr. Fretpman. I would not say so. I would relate that question as 
to frequency to the number of requests that we do grant, and I would 
say that we grant more, quite a few more than we turn down. 

Senator SmatHers. Do you know of instances, however, where 
exhibitors come to you and say they have lost money on a picture and 
would like to make an adjustment with you and you have turned them 
down? 

Mr. FetpMan. Yes, sir. 

Senator SmAruers. You do not think those matters should be 
arbitrated ? 

Mr. Ferpman. Oh, yes. After a picture has been played and an 
exhibitor has a complaint about our method of dealing locally, 
think that we have agreed that that subject in a broad sense would be 
a matter for arbitration. 

Senator Smatuers. Do you think that when an exhibitor comes to 
you and says he has lost money on a picture, that it did not live up to 
advance notices and asked for an adjustment, do you think that is a 
proper subject for arbitration ? 

Mr. Fetpman. Within certain bounds, yes. 

Senator Smaruers. You would be willing to adjust within certain 
bounds; I mean arbitrate within certain bounds? 

Mr. Fetpman. Yes, I would say so. We adjust now. I would like 
to read a letter 
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Senator Smatuers. Well, I think that is a splendid attitude on your 
part and I wish to commend you for it. I think—not to testify here, 
Mr. Chairman—but I think that is probably what is needed, for a 
producer to understand what the problems of the exhibitors are, and 
to have a willingness to arbitrate so everybody can stay alive. 

No further questions. 

Mr. FrrpMaAn. Senator Smathers, may I further say something in 
answer to your question ? 

Senator Smaruers. Yes. 

Mr. FetpMan. We try to operate our business so that the man 
who is living and dealing with the customer every day of his life 
tells us what is necessary to do in that situation. We find it cem- 
pletely impossible to operate our business any other way. We cannot 
police our business from New York; we have no illusions about that at 
all, and we invest everybody in our company with as much authority 
as they are capable of assuming. 

Senator Toney. Are there any new moving-picture theaters being 
erected these days? 

Mr. FetpMan. Yes, there are some. Very few. I think building 
restrictions up until recently prevented that. I think it would have 
to be a hardy soul. 

Senator Scnorrret. Mr. Feldman, you heard Mr. Reagan who testi- 
fied with reference to competitive bidding. Does your company frown 
on competitive bidding as such as a general policy ¢ 

Mr. FetpMan. No. I would be less than honest to tell you that 
we throw competitive bidding out of consideration. 

As I stated, we employ it only where it is either requested by the 
competing parties or where a run is requested of us that cannot be 
resolved in any other manner except through competitive bidding. 

Senator Scnorrrent. Now, going down to this matter of zoning, do 
you give notice of changes or contempl: ated changes in zoning before 
you establish the zoning in a competitive area? 

Mr. Fetpman. Our method of handling that would be—I assume 
you have Los Angeles in mind. 

Senator Scuorrrent. Yes, sir, I do, which is a trouble spot. 

Mr. FetpmMan. Indeed it is. We set up a pattern of distribution 
in Los Angeles that we felt took care of the unusual growth over a 
period of years of the area, whereby we brought into the early 
avail ability of pictures a large number of theaters who previously 
were not allowed to play until something lke 14 days later than the 
new availability we gave them. 

As a specific ex: umple, the theaters within the city of Los Angeles, 
the subsequent-run theaters who were generally restricted to playing 
not earlier than 21 days following the first run of a picture were moved 
up to 7 days as part of the new plan and we incorporated the entire 
area as one, because as you may know, it is difficult to tell when you 
are out of Los Angeles and into Inglewood or Glenwood or Burbank 
or any of those surrounding localities that at one time were really 
suburban and separated areas. 

We created competitive areas. We applied what we felt were com- 
mon-sense measures, standards of measurement in creating competi- 
tive areas. We did it with the help of people who have lived in Los 
Angeles and who know the area thoroughly, who know every foot 
of the area 
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Senator Scnorrret. You say that you approached it that way 
Mr. FetpMan. Yes. 


Senator Scuorrret. But did you approach it from the exhibitor’ 
standpoint ? 

Mr. Feitpman. Well, I do not think we could arrange that kind of 
a plan, Senator, without the exhibitor’s interest in mind. 

Senator Scuorrre.. I want to be sure about that phase of the thing. 

Mr. Fetpman. Yes; 

We had a selfish reason for doing that. The largest number of 
theaters in Los Angeles, in the neighborhood for quite some time, 
were operated by what was then known as the Fox Theaters. Now, 
it would obviously be to our interest to give every competing theater 
an opportunity to move up and play against the Fox Theaters. We 
would have 2 people to approach for the sale of the picture instead 
of 1. It is as simple as that and we established those zones on the 
basis of experience and based principally on mileage differences be- 
tween them and from time to time, as we found our experience dictated, 
we changed them, sometimes because of the protest of an affected 
exhibitor, if we felt his claim was valid we changed our zone to include 
him or move him into some other zone, if he were able to prove his 
point. 

Senator Torry. Do you think that the advent of Cinorama and 
third-dimension movies will make the old-fashioned movies obsolete 
in a short period of time? 

Mr. Fetpman. I do not think so. 

Senator Tonry. Have you seen those? 

Mr. Frerpman. Yes. 

Senator Tosry. They are wonderful, are they not ? 

Mr. Fetpman. Yes. 

Senator Tosnry. They certainly are. 

Senator Scrorpren. Going back to your zoning proposition again, 
were the exhibitors that were originally affected by your previous 
zoning arrangement notified in advance of those changes? 

Mr. Fripman. Yes; yes. That took the form of a letter that we 
addressed to every exhibitor in the Los Angeles area, giving them 
complete details as to the plan under which we proposed to distribute 
our pictures from a certain point on. AJl exhibitors were thoroughly 
familiar with what we intended to do before we went into it. 

Senator Scnorrrri. And then did you give that exhibitor or those 
exhibitors within that area an opportunity to consult on that, or was 
the time element involved such that, according to the testimony of 
some of them, from their standpoint, it was injurious to them? 

Mr. Frerpman. No. I cannot tell you the exact lapse of time be- 
tween the time we notified them and the time we put the plan into 
effect, but I can tell you from experience in Los Angeles that every 
interested exhibitor in the city of Los Angeles knew what we were 
going to do and had plenty of time to object to any part of it that 
he did not like. 

(See also appendixes Nos. 2, 16, and 21.) 

Senator Scrorrprn. I do not think I have any additional questions 
from this witness. 

It is almost 12: 30 now and we will not hear any additional witnesses 
today. 
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[ want to say to the gentleman who testified here yesterday and 
who endeavored to ask a question here during the course of Mr. Feld- 
man’s testimony that at the conclusion of his testimony yesterday 
{| noted, as I will today, that the record will be held open for a per iod 
of 20 days for the submission of material required by the committee 
and any other material whic h the gentleman desires or wishes to offer. 

Might I suggest to you, sir, that you cover this and some " these 

other matters that you have listened to by that approach because, 
as we sat these days, for these hearings, we try to limit them to those 
tnesses and to the examination of those witnesses set for that d: ay 

or dak 

or days I say, upon completion of these hearings we shall review 
the record, inc luding the material received today, to determine if there 
are any questions that have not been answered or whether there is 
anything further that may be required and perhaps we will be in 
correspondenc e with some of you gentlemen who testified here with 
the idea of resolving such questions, or we may reopen some phases 
of the hearings for additional information and clarification for the 
benefit of the committee and in order to complete our record as best 
we can in the short time we have. 

Now, tomorrow, room I-41 will be the place of the hearing. That 
is in the Capitol Building proper, and that will be at 9:30 tomorrow 
morning in, as I say, F-41. 

At that time I will probably make an announcement as to the ap pear- 
ance of the FTC. We have not yet heard from the Chairman of that 
department and I want to be governed by them, by their workload, 
what that happens to be, consistent with the date that we would like. 


it there is nothing further, gentlemen, this hearing will be recessed 
until tomorrow at 9:30. 

ee sreupon, at 12:30 p. m., the subcommittee recessed, to reconvene 

at 9:30 a.m., Wednesday, April 29, 1953, in room F-41, Capitol Build- 
ing, Washington, D. C.) 
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WEDNESDAY, APRIL 29, 1953 


Unirep Sratres SENATE. 
SUBCOMMITTEE ON MONOPOLY OF THE 
SELECT COMMITTEE ON SMALL BUSINESS, 

Washington. dD. ( 

The subcommittee met, pursuant to recess, at 9:35 a. m., in room 
F-41, United States Capitol Building, Senator Andrew F. Schoeppel 
(chairman of the subcommittee) presiding. 

Present: Senators Schoeppel (presiding), and Gillette. 

Also present: Charles M. Noone, counsel; and William D. Amis, 
investigator. 

Senator ScnHorrret. The committee will come to order. 

We will proceed now. 

Is Mr. Zimmerman here? 

Mr. ZIMMERMAN, Yes. 

Senator Scuorpret. Were you sworn yesterday ? 

Mr. ZimMERMAN. No; I was not. 

Senator Scnorrret. Mr. Keough was not sworn either. May I 
swear you gentlemen this morning‘ I understand you are the two 
witnesses today. 

Mr. Keoveu. I am not a witness today. 

Senator Scuorpren. Will you be a witness? 

Mr. Keouen. Yes. 

Senator ScnHorrren. Let me swear you right now; that will save 
us some time. 

Do you, and each of you, solemnly swear that the testimony which 
you will give in this proceeding and hearing will be the truth, the 
whole truth, and nothing but the truth, so help vou God? 

Mr. ZimMERMAN. | I do. 

Mr. Kreoven. I do. 


TESTIMONY OF WILLIAM ZIMMERMAN, ASSISTANT TO THE DOMES- 
TIC SALES MANAGER, RKO RADIO PICTURES, INC., NEW YORK, 
mn, Se 


Senator ScHorpret. Mr. Zimmerman, if you will give us your name 
and your residence, who you represent and your affiliation—I under- 
stand that you have a prepared statement / 

Mr. Pindabinmanapss Yes. 

Senator ScHorPrrt. You may proceed in any way you desire fol- 
lowing that, or elaborating on it, just as you wish. 

Mr. Zimmerman. Thank you very much, Senator Schoeppel. 


563 
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My name is William Zimmerman. I reside in New York City, 

I am assistant to the domestic sales manager of RKO Radio Pict 
who is presently ill, and I appear here in behalf of the company. 

Senator ScHOEPPEL. Yes, sir. 

Mr. ZimmerMAN. May I continue, Senator Schoeppel? 

Senator Scuorrret. You may go right ahead, sir. 

Mr. Zimmerman. One of my important functions is to partici 
in the formulation by RKO of trade practices and policies in 
domestic distribution of motion pictures, particularly with respect to 
the propriety of such practices and policies. Iam also an attorney 
have been in the employ of the company in various capacities 
approximately 19 years. 

First, I would like to tell you a little about our company. We 
the smallest of the motion-picture producing and distributing 
panies which formerly had theater affiliates. Our company has fou 
the competition with the other motion-picture companies for | 
patronage of the exhibitors to be most severe, and has suffered s 
stantial losses during 10 of the last 15 years. In the shrinking mai 
which commenced to contract markedly in 1948, our company has suf 
fered no less severely than the exhibitors. 

Before your committee, Mr. Myers referred i the various divorce- 
ments pursuant to decrees in the Paramount case as being mer 

“technical.” The divorcement of RKO Radio. Pictures from RKO) 
Theaters is real and not technical. That this is true is shown clearly 
by the fact that in 20 of the 32 cities in which RKO Theaters ov 
theaters, there is competitive bidding for our pictures on first m 
between the RKO houses and the theaters of the other exhibitors. In 
addition, in New York City, there are three individual situatio: 
within the city in which there is ¢ ompetitive bidding for our pictures 
on neighborhood first run between a theater owned by RKO Theaters 
and theaters owned by other exhibitors. 

Mr. Myers and others have made the serious charge that RKO, 
among others, has a plan and purpose to drive the independent eX- 
hibitors out of business. This is ridiculous on its face. In other 
words, our company is intent upon committing economic suicide. 
According to our latest compilation, about half of our national revenue 
is derived from the smaller independent exhibitors. Further using 
Mr. Myers’ figures of more than 10,000 theaters which may be driven 
out of business, our potential market would be reduced from about 
19,000 to about 9,000 theaters. Moreover, in many localities there 
would be no substitute outlet for the closed theater so that the patron- 
age from that area would be irretrievably lost. 

Much has been said to this committee concerning the alleged weak- 
ness of the independent exhibitor in his dealings with the motion pic- 
ture companies for product. The facts are to the contrary. There 
are eight major companies and a number of smaller ones competing 
with each other for the exhibitor’s business. Furthermore, it must be 
remembered that there are numerous localities where the exhibitor 
owns the only theater or theaters in the community. For example, 
according to our records, the buying and booking combination headed 
by Mr. Samuelson, who appeared before your committee, which buys 
and books for 48 theaters, includes exhibitors who own the only 
theaters in 30 towns and other exhibitors you have heard are in a 
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<ymilar position. Here the motion picture company is faced with the 
alternative of either licensing its pictures to the exhibitor on his terms 
or else losing that market. In addition to these many local monopoly 
situations, the same result is achieved by many other inde pendent ex- 
hibitors who are in competition, by arrangements not to compete with 
each other for the licensing of product, “but to divide such product 
between themselves. The bargaining power of the inde pendent ex- 
hibitors has been further enhanced through the device of buying and 
booking combinations which operate in many areas throughout the 
United States. Many of these buying and booking combinations have 
alargemembership. By reason of their concentrated buying strength, 
these buying and booking combinations possess great economic power 

and are successful in obt: aining films from RKO upon very favorable 
terms. 

The production of motion pictures is a highly speculative business. 
Many million of dollars are invested in motion pictures which, being 
untried products, may or may not find public acceptance. In many 

ther industries, a businessman can obtain some advance indication 
of the public acceptance of his product and protect himself, in part 
at least, from making a large investment in an unsuccessful product. 
In the case of the motion picture, the producer must gamble his entire 
investment before a single theater patron has seen it. If the picture 

s accepted by the public, the reward may be great. If it is not, the 
loases are generally large. A producer of stature will occasionally 
make an all-out effort in time and money to produce an exception: uly 
outstanding picture. If his effort is successful it is this type of picture 
that can appropriately be shown on premiere deluxe engagements 
known as prerelease exhibitions. This has not been a recent develop- 
ment, in spite of the indication in some of the testimony of the exhibi- 
torstothe contrary. The practice is one of long standing. In this con- 
nection I should also like to state that during the meetings between 
the motion-picture companies and the exhibitor associations looking 
to an arbitration system for the settlement of disputes, a compromise 
was reached with respect to prereleases under which each company 
would be permitted to so distribute 2 pictures a year. The draft 
prepared by Mr. Myers, general counsel for Allied, contained this 
prerelease provision. 

The producers of Peter Pan and Hans Christian Andersen, when 
they asked that we consider distributing these pictures on a prerelease 
basis, stated that it would be impossible for them to recoup their costs, 
let alone make profits, if the pictures were distributed on regular 
release only. In addition, it was evident to us and to the exhibitors 
who had viewed the pictures prior to their release, that they were of 
such outstanding quality as to warrant the deluxe marketing of a 
prerelease. 

Now, what is selling a picture on a prerelease basis? It is a pro- 
cedure by which theaters are licensed to exhibit the picture in advance 
of the general release of the picture and at higher rental terms than 
usual. This marketing procedure of prerelease exhibitions was, in 
the case of Peter Pan and Hans Christian Andersen, essential if the 
producers were to recoup their investment. Each of the producers 
has advised us that, in order to recoup their investment in these pic- 
tures, it will be necessary for each of the pictures to derive film rentals 
of between $7 million and 8 million. 
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I think at this point it is appropriate to say a few words abi 
Walt Disney and Samuel Goldwyn, the producers of these two pictu 
Each man has a record of outstanding achievement in our Sdeeets \ 
for producing the best in motion-picture entertainment. Indeed, jt 
may be said that Hans Christian Andersen and Peter Pan represent 
the finest of their efforts. RKO considers it a privilege to distribute 
these 2 great pictures and thereby bring outstanding entertainment 
to the people of America. Mr. Goldwyn and Mr. Disney have had 
the courage to invest huge sums in these pictures. This in the face of 
the fact that, as in the case of all producers, Disney and Goldwyn 
have found in the past that in spite of large investment and great 
effort some of their pictures lost money. 

In the final analysis, it is the public and not the producer or ex 
hibitor which determines whether or not a particular picture has th 
outstanding qualities which justify that picture being given the spe- 
cial marketing of a prerelease. In the case of Hans C hristian Ander- 
sen and Peter Pan the public’s response, in terms of wide attendance 
has been an enthusiastic “Yes.” 

I panne like to explain our method of prereleasing these two pic- 
tures. As I have indicated before, these pictures have two elements 
their high cost and great public drawing power. Since prerelease is 
in the nature of deluxe release, the various prerelease engagements 
are preceded by costly advertising and publicity campaigns, me 
national and local. Prerelease being designed to obtain the addition: 
revenue which the entertainment qualities of the picture ceaanateie, 
we first select the larger cities for the initial prerelease engagements, 
which showings in themselves act as advertising showcases for the 
picture and make more successful the subsequent showings in the 
smaller cities. Thereafter, the picture is made available on prerelease 
to all of the communities where the exhibitor is willing to offer rental] 
terms, either flat, percentage, or otherwise, which give the producer 
an adequate film rental or a reasonable assurance of an adequate film 
rental for this type of engagement. 

Subject to the requirements of law, under our respective contracts 
with Goldwyn and Disney, these producers have the right to deter- 
mine the sales policy w ith respect to the marketing of their pictures 
This carries with it the right to approve and reject any proposed 
license agreement. In the case of a deal which is for a percentage of 
the gross receipts without more, the value of the rental offer by thi 
exhibitor necessarily involves an estimate as to the ultimate gross 
receipts from the engagement. Such a determination cannot be made 
unless the producer is advised of the admission prices which the ex- 
hibitor teens to charge during the showing of the picture. For this 
reason, Goldwyn and Disney requested us, when submitting such per- 
centage deals, to request from the exhibitor such volunt: ary expression 
of his intention as to admission prices as he desires to submit, and 
to forward it along with the proposed deal so that they could intel- 
ligently evaluate the rental offered. 

I should like to emphasize, however, that it has been the policy of 
RKO, even before its consent decree had been entered, not to make 
any agreements, expressed or implied, with respect to admission prices 
Our sales personnel were instructed in writing as early as 1946 to 
this effect, in the most emphatic and comprehensive terms. These 
instructions have been reaffirmed from time to time and, of course, are 
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urrently in effect. Under our instructions our sales personnel are 
required to use the utmost care in obtaining the exhibitor’s intended 


admission price, so that there could be no criticism that RKO’s sales- 


men or sales executives had attempted, directly or indirectly, to obtain 
an admission price agreement. Indeed, our sales personnel are in- 
tructed to tell the exhibitor when requesting such information that 
the exhibitor is free to charge any admission price he chooses. 

In this connection, I should like to state that we have always pro- 
eeded on the assumption that our consent decree in the Paramount 
case applies to us with equal force in our distribution of pictures 
produced by independent producers such as Disney and Goldwyn as 
well as in our distribution of our own pictures. 

Now, what happens if the exhibitor tells us he intends to charge 
one price, and he charges a lower one? He is perfectly free to do 
that, and there is nothing we can do or attempt to do about it. 

In this connection, I should like to discuss the incident which was 
testified to by Mr. Ruben Shor, of Cincinnati. Iam advised that Mr. 
Shor told our salesman that in licensing Peter Pan he planned to 
charge an admission price of 50 cents for children at all times, and 
74 cents matinee and $1 nights for adults. When he exhibited the 
picture he charged 75 cents for adults in his drive-in theater, nothing 
whatever for children in the drive-in theater, and 50 cents for adults 
and 25 cents for children in his regular theater. He told you that 
he advertised these prices in the Cincinnati papers, but he did not 
show you the method in which he advertised them. I would like 
to offer in evidence a copy of the advertisement which Mr. Shor 
ran in the Cincinnati papers. 

Senator Scnorpren. It will be received and become a part of the 
record. 

(The document referred to is retained in the committee files.) 

Mr. ZimMERMAN. You will note the statement in this ad “The man- 
agement feels since this is not a Quo Vadis or a Greatest Show on 
Earth, that in spite of the demands made by the distributors, the 
families are entitled to this entertainment at regular prices.” You 
will note further that the ad states that children under 12 will be 
admitted free to Mr. Shor’s Twin Drive-In Theater. The Disney 
organization was indignant over this ad both because of the reflec 
tions upon the quality of the picture and the fact that there would 
be no film rental derived by them from any children’s admissions. 
They sent Mr. Shor the telegram which he offered in evidence at 
the time he testified. Our company knew nothing about this tele 
gram until after it was sent, and it was our position that there was 
nothing we could do about Mr. Shor’s charging lower admission 
prices than he had stated he intended to charge. We so advised Mr. 
Shor in the telegram sent him by our branch manager, which he 
also introduced into evidence, in which we told him that the state 
ment in his advertisements to the effect that we had demanded that 
he must charge certain admission prices, was false and should be 
retracted. Mr. Shor did not afford us the courtesy of a reply. 

It is perfectly understandable in the light of the importance of 
the popcorn, candy and other concession business in theaters why 
Mr. Ruben Shor has a policy of admitting children free to his drive-in 
theaters. It is obvious that if he attracted an increasing number 
of children, his concession business, both with respect to the children 
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and with respect to the parents who accompanied them, would 
correspondingly increased. The beauty of the arrangement as fa; 
as Mr. Shor was concerned is that since his film deal was a straig 
percentage of the box oflice receipts, he was required to a 
payment to Disney for the children’s patronage, which inured \ 
pletely to Shor’s benefit in terms of concession sales. Disney ther 
found itself in a position where its picture, which has a special at 
traction for children and must receive substantial revenue from t! 
source, was being used as a lure, without compensation to Disney 
of any kind, to attract children into Mr .Shor’s Twin Drive-]; 
Theaters so that he could nai a killing in candy, popcorn and othe; 
concession sales. (See appendix No. 18.) 

I think it would be helpful to this committee if it was given some 
indication of the size of the revenue which the exhibitor obtains i om 
concession sales in his theater, and in which neither the producer 
the distributor shares. By concession sales, I mean the sale of cand 
popcorn, ice cream, other food products, and occasionally items of 
merchandise. The Film Daily Yearbook for 1952 states that th 
estimated revenue obtained by theaters from such concession sales dur 
ing the year 1951 was in the neighborhood of $506 million. Thi 
relative importance of such revenue is obvious when compared to the 
estimated gross admissions to the theaters for the year 1951 in the 
amount of $1,278,000,000. In other words, the total national con- 
cession sales were equal to about 3914 percent of the total national 
theater admissions. In the drive-in thes ters, this concession revenue 
is even more substantial than in the conventional theaters. As a 
matter of fact, when last summer I had occasion to visit the drive-in 
theaters surrounding Dallas and Houston, I was impressed with thi 
well-equipped food concessions operated in the drive-in, which did 
a thriving business in all sorts of food items, including such sub 
stantial fare as fried chicken in baskets. When the picture, such 
as a Disney feature, has a special appeal for children, the profits from 
concession sales spiral upward. 

Some of the exhibitors who have testified before this committee 
have indicated their policy of adhering to a rigid pattern of admissio1 
prices regardless of the merit of the entertainment being offered 
This arbitrarily precludes outstanding pictures such as Hans Christian 
Anderson and Peter Pan from an opportunity to obtain the revenue 
which they are ¢ — of producing and need. 

To my irs this is reminiscent of the practice of some stores o! 
running “loss leaders,” when they advertise and sell certain goods 
at below cost in order to get customers into their store who will 
buy other goods at regular prices. The exhibitor wants to use thi 
excellent Disney or Goldwyn attraction to create good will among 
his customers so that they will be more inclined to attend his theate1 
when a less attractive, or indeed a markedly inferior, picture is being 
shown. Thus these exhibitors wish to utilize outstanding pictures 
such as the Disney and Goldwyn pictures to maintain their ‘admission 
price structure with respect to inferior entertainment, and at th 
expense of the producers of the outstanding pictures. I think we 
should point out that in other industries where the “loss leader” prac- 
tice is utilized, it is the retail merchant, who analogous to the exhibito: 
here, and not the manufacturer, who takes the loss in merchandisin, 
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the “loss leader” for the purpose of a corresponding benefit to him in 
the sale of other articles. Here the exhibitor insists that Disney or 
Gol lwyn take a loss so that the exhibitor may obtain a better patronage 
with respect to other less attractive pictures. 

There has been testimony before this committee to the effect that 
competitive bidding was, over the objection of exhibitors, adopted 
by RKO, among others, for the purpose of obtaining excessive film 
rentals, and that it has been operated in an unfair manner. Nothing 
could be farther from the truth. At the outset, I think it should be 
made clear that competitive bidding was adopted by RKO in light 
of the requirements that it license pictures individually on the merits, 
and theater by theater, as a fair method of resolving the conflictiiig 
demands of two or more exhibitors in substantial competition, who 
wish to exhibit our pictures ahead of each other. Contrary to some 
of the testimony RKO institutes bidding only as the result of a request 
made by an exhibitor. In a number of instances, the exhibitor’s 
request will specifically ask for the right to bid for the product. In 
other instances, the word “bid” will not be used by the exhibitor in 
his request, but in effect it comes to the same thing since he is demand- 
ing pictures which RKO would otherwise license his competitor on the 
run requested. Usually the exhibitor’s request comprehends all of 
the pictures that we would license in the future and he is accordingly 
civen the right to bid with respect to each picture as it becomes avail- 
able. In the few instances, the exhibitor confines his request to a 
particular picture or pictures and his Sp to bid is confined to these 
pictures in ac cordance with his request 

There has been one exception to our r polic y of instituting bidding 
only at the request of the exhibitor. This is in the case of Chicago, 
where by reason of a decree entered in a private suit, we adopted the 
advice of our local counsel that the only assurance against a claimed 
violation of that decree was to adopt competitive bidding for the 
subsequent run situations in Chicago. 

Under our system of competitive bidding we send to each exhibitor 
involved an invitation to submit an offer on each picture as it becomes 
available for exhibition. In this invitation we ask the exhibitor to 
state his proposed rental and other pertinent facts. 

If the picture in question was produced by one of our independent 
producers who has the right to approve licenses, such as Disney or 
Goldwyn, we forward the “bids to the independent producer. We do 
not recommend which of the bids should be accepted, and the inde- 
pendent producer decides that. In the case of our own pictures, we, 
of course, decide which, in our best judgment, is the most favorable 
bid, taking into account all relevant factors. We may reject all bids 
if we do not believe any of them satisfactory, as the independent 
producer may also do in the case of his pictures. If none of the 
offers are satisfactory, we resolicit bids. This may be done by letter, 
telephone, telegram, or, if time and convenience permit, by personal 
visit of our salesmen to the various exhibitors involved. 

As I have indicated before, we think competitive bidding is a fair 
method of resolving exhibitors’ conflicting demands and that RKO 
has honestly administered the competitive bidding procedure. In 
any event, it is our settled policy to promptly investigate any com- 
plaints concerning our competitive bidding procedure which has 
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resulted in a claimed hardship or discrimination and have taken 
appropriate steps to eliminate the cause for the complaint whenever 
it was justified. It seems to us that most of the objections to compet 
tive bidding you have heard are the result of the fact that the exhibitor 
involved is unable to meet competition. This is unfortunate from 
his point of view, but in a free economy, of course, no one is entitled 
to be protected from legitimate competition. 

During the course of my statement, I have dealt with the charges 
made by Ruben Shor of Cincinnati. There have been complaints 
made by other exhibitors involving RKO. Specifically, a complaint 
by Mr. Snaper that although a deal had been consummated for ¢] 
exhibition of Peter Pan in the Palace Theater, Netcong, N. J., th 
contract was repudiated because of his refusal to increase admission 
prices; the complaint of Mr. Berger that he was unable to obtain a 
deal for Peter Pan for his theater in Fergus Falls, Minn., for the 
same reason; the complaint of Sidney § Samuelson that in spite of the 
desire of the operator of the Lansdale Theater, Lansdale. Pa 
the desire of the competitive 309 drive-in not to bid against each 
other for RKO pictures, RKO attempted to impose competitive bid- 
ding upon these two theaters; and the complaint by Mr. Stewart 
that he was discriminated against in the bidding for Peter Pan : 
Hans Christian Andersen for exhibition in Danville, Tl. We hay 
discussed these charges with the various RKO representatives 
volved and they have furnished to us a report of what actually did 
happen in these instances. In each case the reports of our repre 
sentatives establish that these charges are without substance, except 
that, through an oversight, Mr. Stewart was in fact deprived of the 
opportunity of submitting a second offer to exhibit Hans Christian 
Andersen. 

We should like to reserve the right to submit to this committee the 
affidavits of these various sales representatives, and if the committee 
so desires we shall submit them. We do not at this time have them 
ready. In the meantime, if there is any particular complaint which 
has the committee’s especial interest, I shall be glad to discuss the 
facts of the complaint as reported to us by the RKO representatives 
involved. (See appendixes Nos. 55, 59, and 61.) 

Senator ScnHorpreL. Mr. Zimmerman, I might say in view of the 
fact that testimony has heretofore been submitted to the committee, 
that it might be well for us when you have those affidavits prepared 
to submit them for inclusion into the record. 

Does the Senator from lowa agree with me on that? 

Senator Gmuerre. Mr. Chairman, I agree with you on that, 
with this reservation, of course, that the testimony we have = 
has all been under oath. 

Senator ScHoEpPPEL. Yes. 

Senator Grutetre. And the witness has just stated that they made 
an investigation that was satisfactory to them and that they would 
submit affidavits. But the submission of affidavits does not give the 
members of this committee any opportunity to cross-examine either 
of the affiants who, except for the jurat, are not under oath. 

There is a big difference between filing a self-serving affidavit and 
the opportunity of appearing in opposition to testimony that has be 
taken here. 
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Senator SCHOEPPEL. I recognize that that is a valid objection, were 

not for the fact that if we have those affidavits before us, and with 
the statement that was made, the committee may desire to recall 
witnesses for further clarification of the record as submitted, which 
would probably give us the opportunity to go into it. 

Senator Gitterre. Well, subject to that reservation, I would agree 
with the chairman. 

Senator ScoorrreL, Yes. At any rate, we will hold that open. 

| wish you would submit them for the perusal of the committee 
and the committee will make a determination of how they may be 
used or followed up. 

Mr. ZIMMERMAN. Yes, sir. 

Senator ScHorpPEL. Senator Gillette, do you have any questions? 

Senator Ginterrr. Mr. Chairman, I have just a very few questions 
here to help me. 

Mr. Zimmerman, you say that you are the domestic sales manager 

f RKO Radio Pictures, Inc. What is that company ¢ 

“Mr . ZIMMERMAN. I am the assistant to the domestic sales manager. 

Senator Giituetre. Yes. 

Mr. ZimMERMAN. Yes, sir. 

Senator GinteTTr. What is RKO Radio Pictures, Inc., a producing 

pany ¢ 

Mr. ZimMeRMAN. A producing and distributing company. It pro- 

: its own pictures in its studios in California: and in addition to 
that, it sup yplements its program of pictures that it produces with 
other pictures of independent producers, you see, which it distributes 
through its national distribution system. We have 32 branch oflices 
throughout the United States. 

Senator Gituetre. Then RKO Radio Pictures, Ine., is both a pro- 
ducing and a distributing concern 4 

\ir. ZIMMERMAN. Yes. 

Senator GitueTre. It is identical in those functions ? 

\ir. ZimMERMAN. Yes, it is. 

Senator Giuetre. But in addition to producing and distributing 
their own pictures, you act as agent, at your own pleasure, of course, 
for other independent producers ? 

Mr. ZimMERMAN. We contract with other independent producers to 
distribute their pictures. 

Senator Griterre. Yes. 

That was prompted by your statement that “One of my important 
func ‘tions is to participate in the formulation by RKO of trade prac- 

s and policies in the domestic distribution of motion pictures,” and 
that includes the pictures that you are distributing for someone else, 
n addition to your own? 

Mr. ZIMMERMAN. Yes, Senator Gillette. It does, Senator. 

Senator GmLeTTe. And you formulate certain trade policies that 
ap ply not only to your own distribution but to the distribution of 

hose for whom you act as agent ? 

Mr. Zomerman. Yes, Senator, that is correct. 

Senator Guterre. At the bottom of the first page you say, “There 
is competitive bidding for our pictures on first run between the RKO 
houses and the theaters of the other exhibitors,” and you also refer to 
le New York situation. 
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In the formulation of your policies is there any purpose or an) 
sult in favoring your own outlets to those of others who, presum: 
are competing ? 

Mr. ZimMeRMAN. Well, the point, Senator Gillette, was made by \ 
Myers that our divorcement from the RKO theaters was, in a sense, 
a fiction; that there was, in reality, though a technical divorcement 
in reality there was the same strong affiliation, and that we discr 
nated in favor of the RKO theaters. 

Senator Guerre. That charge has been made all the way thro 

Mr. ZimMerMAN. Yes, by supplying them our product, you see, ; 
favored runs at the expense of their competition. 

But the facts are exactly contrary because in 20 of the 32 import 
cities in which RKO theaters operate, you see, where their opposit 
has asked for our pictures, we have put them up for competitive | 
ding so that RKO theaters are treated at arm’s length, and have to | 
for our product with the other exhibitors. 

Senator Gititerte. Is there not this difference, Mr. Zimmerman, t! 
in your own theater the manager of the theater, who is a competitiv: 
bidder, is an agent of your concern 4 

Mr. ZimmMERMAN. We have no theaters, Senator Gillette; we 
none at all. 

Senator Giutette. I thought you said you still have. 

Mr. Zimmerman. No. Unfortunately the name has been kept the 
same. 

Senator GitteTTe. They carry the name? 

Mr. ZimmMerMAN. That has been misleading, but they are entirel; 
separate, yes. I do not think even Mr. Myers would claim that. 

Mr. Myers. What was that remark? 

Mr. ZimMeRMAN. That they are not under separate ownership and 
operation today. 

Senator GitteTre. You say, “There are 8 major companies and a 
number of smaller ones competing with each other for the exhibitor’s 
business.” Is that actual competition today ? 

Mr. ZimMERMAN. I was just interrupted by Mr. Myers. Pardon 
me, would you repeat that sentence or that question ? 

Senator GuteTre. Yes. Your statement is that there are eight 
major companies and a number of smaller ones 

Mr. ZrmmMerMAN. Yes. 

Senator GILLETTE (continuing). Competing with each other for the 
exhibitor’s business. 

Mr. ZIMMERMAN. Yes. 

Senator Grmuterre. That is, the general exhibitor’s business, 

Mr. ZimMERMAN. That is right; exhibitors’ business, generally. 

Senator Gittetre. And it is your testimony that there is full com- 
petition ? 

Mr. ZrmmMerMAN. There certainly is. 

Senator Giiietre. For the business of the exhibitors? 

Mr. ZimMEeRMAN. There certainly is. We compete because I know, 
being with RKO, we compete with all other companies for the business 
of the exhibitors. 


Senator Gitterre. I am going to the other end of the line where 
you have this statement: 


“By reason of a concentrated buying strength”—vyou are speaking 
of combinations of distributors—— 
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Mr. ZIMMERMAN. Yes. 

Senator GILLETTE (continuing). “These buying and booking combi- 
nations possess greater economic power and are successful in obtaining 
films from RKO on very favorable terms.” 

Are those terms concessions made by your distributing groups or 
your company, as a distributing group 4 
~ Mr. ZomMeRMAN. Yes. 

Senator Gitterre. Independently of any competitive bidding? 

Mr. ZiwmeRMAN. That is right. That is independently of com 
petitive bidding because competitive bidding situations are a thing 
apart. But we just took a quick review—of course, time was short 7 
and I asked some of the boys to try to collate figures which showed 
how many of these small independents were in buying combinations, 
and we found that, I think the figures are probably accurate within 
a hundred, there are over 2,300 small independent exhibitors in these 
buying combinations. 

If you take a buying combination like Samuelson, where the fig 
ures show that in 30 of 48 situations that he buys for, that the exhibi 
tor has a local monopoly; 1n other words, you have got to sell there 
or vou do not have any outlet in that area; that, plus the fact when 
RKO talks to Mr. Samuelson, RKO is also competing with Metro 
and with Paramount and with others for the playing time of these 
theaters, and you also must keep in mind that many of these theater 
use 2 or 3 pictures a week, you see. They only need 104 pictures, 
and there are many more pictures than the 104 pictures that are 
played, so, you see, you have got four or five hundred pictures trying 
to get into that 104 picture slot. 

Senator Gittetre. Yes. 

Then your answer to my question is that because of the strength 
of the buying power 

Mr. ZimMERMAN, Yes. 

Senator GiLeTre (continuing). Of these groups, that you do make 
concessions to them ? 

Mr. ZimMeRMAN. We certainly do. We make very favorable con 
cessions, and, as a matter of fact, we have from time to time, a number 
of years ago, seen the effect of what happens to our film rentals 
when these exhibitors start joining these buying combinations. It 
has had a very depressing effect on our rentals, and adversely affected 
our revenues. 

Senator Gruterte. In that connection, referring again to the com 
petition among the companies for the exhibitor’s business, my very 
limited observation has been than an exhibitor in a small town has 
been taking your pictures 

Mr. ZimMERMAN. Yes. 

Senator Gitterre (continuing). For a length of time—— 

Mr. ZimMERMAN. Yes. 

Senator Gmu.etre (continuing). And under what terms would a 
rival company, a competing company, come in there to try to bid 
against your product? 

Mr. Zimmerman. What they do is, they send in competitive sales- 
men. It is a question of people competing with us both on price and 
quality. They have the advantage—they have got better pictures, 
providing they do not ask terms that are too unreasonable so far as 
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the exhibitor is concerned. After all the exhibitor has the ES 
of leverage if he is the only fellow in town sitting there needing 

a limited amount of product, with eight big compalites and a nw 
of small ones, trying to obtain that pl: Lying time. so he can select 
most advantageous deal. 

We | compete, obviously—we are at a disadvantage with Mé 
talking about RKO—Metro product has been better than ours. 
eX: sere. you see, so he is going to take the Metro product, but hy 
the last s ay on all exhibition of product. 

Senator GiweTre. But these other competitors go into all 
areas / 

Mr. ZroMerMAN. Yes. Senator, may I answer this 

Senator Gruuerre. Yes, of course. _ 

Mr. ZIMMERMAN. May : answer this by just taking out a re port { 
ve have on—there is a Myrick who is a very reputable exhib 
he is president of the . \Ilied Independent Theatre Owners of lo 
and Nebraska, and he makes certain charges, for example, with res; 
to RKO. He said that RKO, among others, had adopted a policy 
“leave-alone” or a “starve-out” treatment with respect to certa 
his members. One was Wally Johnson of Friend, Nebr.: Jim \\ 
of Osage, La., and Leo Walcott of Eldora, Ia. 

Senator GitLErre. You are getting into my State. 

Mir. ZIMMERMAN. Well, I nugeht just as well, it would 

istration nearer home. 

Let us take Wally Johnson. Our records show that fal trot b 
frozen out or anything of the sort, that he has exhibited the follow 
product at his theater during the past 5 months: Robin Hood—t 
are top pictures—Big Sky, Halfbreed; without going into the } 

[ can tell you there are 8 of our top pictures—7 of our top picture 
he last few months. 

N yw, in addition to that. he has five more pictures booked to p 

i the next several weeks, so we certainly did not freeze him out. 

Now. as far as Friend, Nebr.. that has been taken care of. 

Let us go to Mr. Watts, Incidentally, in Friend, that is the o 
theater in town, in that town of Nebraska, and with respect to Watt 
ves, I might poin t out one more thing. I think there hi as been a er 
deal of discussion, and I think Mr. Myrick pointed out, that very oft 
we use the print, so-called print shortage, to squeeze the small exhibit 
and keep him behind the big theater in a big town. 

I want to point out that in his small town, which has 1,500 peo} 
he was permitted to play, and I am not saying this is usual, but 
least it indicates there 1s not a pattern he was permitted to pla 
Never Wave at a WAC, which is one of our most successful pictur 
at least 2 days before the picture opened in Lincoln, Nebr. 

Let us go to Mr. Watts: He also hasa local monopoly. He pence 
the only two theaters in Osage, Iowa. He is also supposed to h 
heen given the absent treatment. Now, during the past several fib 
he has exhibited our top product, Robin Hood, Big Sky, Two Tick 
Bro adway, Girl.in Every Port, Secret Sharer, Bride Comes t 

ellow Sky, One Minute to Zero, Blackbeard the Pirate, Lusty Mi 
i, iHfbreed: Never Wave at a WAC. and Look Who's Laughing. Th 
: our top product outside of the two previous pictures. He also ha 

license to exhibit within the near future three other pictures. 


“11 
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Now, the third exhibitor is Mr. Walcott, who also has the only 
theater in the town of Eldora, Iowa. In spite of the fact that we 
ve made regular solicitations from Mr. Walcott with respect to 
r current product, he is only interested in westerns, reissues, that 
| product gg we keep on the shelf for a number of years, and 
e} bring bac kK. :r the feature produet of the prior season, not quite 
il old. 
In his theater we have shown in the last several months eight 
esterns, then a picture called the Bachelor and the Bobbysoxers: 
ve have sold him, which he is to play, » more pictures, i} | 


have beer advised—these are matters of record and, of course, 
vill support it with affidavits—but in addition to that we have been 
sed that our salesmen, contrary to Mr, Myrick’s statement, solicit 
ese people regul: ar ly. 
I was talking about the advantage of being in a small tow 
a small town, and I think this illustrates it. 


Senator GILLerre. Lwanttoask a couple of more questions 


. ZIMMERMAN. | mean, sitting in a small town alone, | 
dd that. 
Senator GiILLerrTE. Yes. 
there Was testimony given here, as you have referred to it, to the 
ect that after a contract had been made with an exhibitor with refer 
eto Peter Pan, that it was canceled because Disney did not ipprove 
f it, but there was nothing in the contract that was presented here to 
icute that it was subject _ ee of Mr. Disne : 
Mr. ZIMMERMAN. Well, I read that. and it does afford 


i 
} 


‘ulty, and may I just hig Sain! There is nothing mysterious a 

t is just this: It is apparently one of those traditional 

thas just grown - in the industry. 

Wi) hat happens is this: We have a distribution contract with Disney 

Goldwyn. Under that contract they have the right to approve 
| license agreements which we might submit to them for then prod 

t, the exhibition of their product. 

Now, what we do is. we vo oul our salesmen go out or oul sales 
executives go out—and they draw up a contract. They will do it ina 

umber of ways, but let us assume the y do it in the most co: nplete Way. 
They think they have finally got a deal that Disney would approv: 

th exhibitor Pa They craw up the lice ‘nse agreement, and exhibitor 
X signs the license agreement. The license agreement says that until 
it is approved by RKO it is merely an application for a license. We 
then submit the license agreement to Disney, and unless Disney ap 
proves we wil! not sign it. 

Senator Gittetre. Well, what I meant, we are interested in the 
xhibitor’s end of it. 

Mr. ZimMERMAN. I understand. 

Senator Gitterre. How does he know anything about that ? 

Mr. ZommerMAN. The answer to that is only because, I suppose, 
there is not practically any exhibitor in the industry that does not 
know that on a Disney picture and a Goldwyn picture, or has not 
been told and has been told, indeed, by the salesmen, and knows it 
over the years that on each Disney picture and each Goldwyn picture 
that Disney and Goldwyn representatives must approve that license 
agreement, 





576 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Senator Gitterre. Are you a lawyer? 

Mr. ZimmMerMAN. Yes, I am. 

Senator Gitterre. You cannot expect the exhibitor to take 
notice of something that is outside of his contract, can you‘ 

Mr. ZroumerMAn. No, I do not expect him, Senator Gillett 
take judicial notice, but I do expect him to, being in an industry 
working in it and knowing the operative facts to know whe 
salesman says, “Now, I have got to take this to Disney to see whet 
or not he approves it,” to understand what that means, especial] 
he has been buying Disne ‘y products over the years, starting 
Snow White back in 193¢ 

Senator GILLerte. But is there any objection to making it part 
the contract that it is subject—— 

Mr. ZimmMerMAN. No, none at all. 

Senator Gitterre (continuing). Subject to cancellation ? 

Mr. ZimmerMaAn. No. As a matter of fact, if it works a hard 
we will certainly take it under consideration and make that cha: 
There was no— 

Senator Giuterre. That is little help; that is a very kindly fee! 
but it is of very little help in the interpretation of a contract 

Mr. ZimmMerMAN. Yes. 

Senator Gu.terre. Your statement here is: 

Subject to requirements of law, under our respective contracts with G 
and Disney, these producers have the right to determine the sales policy 

Mr. ZrimMerRMAN. Yes. 

Senator GitLerre (continuing). 
with respect to the marketing of their pictures, and that carries with 
right to approve all or reject any proposed license agreement. 

Mr. ZrmMerMAN. Yes. 

Senator Gruierre. If you have that hard and fast contract, and you 

say you have, with Disney and Goldwyn, why is it not part of 
contract with your exhibitor ? 

Mr. Zimmerman. Well, we should perhaps, and it would 
it if we put it in. But I want to say this, Senator Gillette: Up until 
now we have gotten no objections over the years that I know of from 
exhibitors. 

Senator Gruterre. Neither have I up to now; neither has this com 
mittee up to this time. 

Mr. ZimMERMAN. Well, it would seem to me that if it was something 
that was a festering sore that over the years we would have hear 
of it because exhibitors are very articulate in submitting their com- 
plaints to us on all matters and things. But, as I say, we will certainly 
review the situation if it is causing an inequity, and we will certainly 
do everything we can to eliminate it because there is no purpose served 
by leaving it out. 

Senator Guerre. There is just one more comment I wish to make 
Mr. Chairman. I am taking too much of the committee’s time. 

Senator Scuorpren. No, sir; go right ahead. 

Senator Gruterre. The question of insisting on an admission price, 
a fixed admission price, as a condition precedent to a contract—in your 
discussion here you say that, of course, is not the case; that you have 
instructed your salesmen that they should not attempt to directly or 
indirectly obtain an admission price agreement. 
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t if their contract calls for a certain admission price as a provi. 
sion ‘of the contract and it is subject to rejection by your company if i 
does not meet your specifications in your request, is that not Iidivectly 
and almost direc tly an attempt to fix admission prices? 

Mr. ZrimMerMAN. Well, may I answer that, Senator Gillette, this 
way ¢ 

Senator Gitterre. Answer it any you want to, sir. 

Mr. ZimMERMAN. Let us just take Mr. Snaper, who came up here 
and testified that it was because of his refusal to charge a higher 
admission price that he was refused Peter Pan. Our affidavits will 
deny that. I can go into the whole story, but 1 will go into the end of 
the story, as he testified to it here; I will take his own story. 

He ends up by saying that finally there was an offer by Disney to 
sell him the picture for 3600—nothing to do with admission price, just 
a flat $600. As a matter of fact, with respect to admission price he 
was told he can charge any amount and, obviously, with a flat rental 
there is no need to concern yourself with admission prices or what the 
exhibitor charges, on $600 as a flat rental, and he refused to do it. 

Now, he stated as the reason for his refusing to do it, the fact that 
he had only paid $800 for Ivanhoe. Well, the plain fact is that Peter 
Pan is going to certainly approximate the gross of Ivanhoe, so if he 

tought Ivanhoe was fair at $800, Peter Pan was fair at $600. That 
seems to me one way to answer that question. 

Now, another thing I would like to point out to you is this: Is there 
really an admission price agreement? Rube Shor came here and he 
made a lot of statements, but the plain fact was that he was permitted 
to play it at any price he wanted to play it at. 

| can show you variations in admission price throughout the country 
on both Peter Pan and Hans Christian Andersen, which vary from 
0 cents to $1.80. 

1 addition to that, there are no exhibitors who have come here and 
lished that when they departed from their admission price RKO 

in any way did anything. Now, exhibitors have ao from their 
admission price, and that is it. We cannot control it. But in an 
evaluation of a deal, how can you evaluate, for ex: ast re you have 
Mr . Goldwyn or Mr. Disney, and they have got millions invested in this 
cture. The exhibitor will net give—take Mr. Shor—he will not 
ive Mr. Goldwyn, say, $3,000 so that he can forget about anything 
else because the value of the de ali is right there as specified, because he 
will say to Mr. Goldwyn, “I can’t afford to take that risk. There may 
be rain, my drive-in may be rained out,” so Mr. Shor comes in and says, 

“T will make a percentage deal. You share the risk with me. I will 
give you 50 percent of the receipts.” 

Well, how ean you estimate whether or not that represents a fair 
return unless you have got some idea of what the exhibitor is going 
to charge. Suppose- —let us take this case—— 

Senator GiLueTre. I agree with that, Mr. Zimmerman. 

Mr. ZLMMERMAN. Suppose he says, “I won’t charge anything,” in 

hich event, 50 percent of nothing is nothing. 

Senator GitieTre. That is exactly it. 

Mr. ZimMerMAN. That it pretty tough on Mr. Goldwyn. 

Senator Gruterrr. That is the substance of my question, that you 
are indirectly—there is an indirect understanding as to admission price 
because if you get 99 percent of nothing you have got nothing. 
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Mr. ZimmMerMAN. Yes. 

Senator Giuterre. You have to know what your return 1s, 
stantially what it is going to be. 

Mr. Zimmerman. But you cannot make- am sorry, Sei 
Gillette, L interrupted you. 

Senator Gitterre. | am sorry, I interrupted you. Go right aly 

Mr. Zimmerman. What I said, and what I tried to make clear, 
that we have been very, very careful not to make it a contract 
provision. We have only gotten a statement of intention. Ws 
instructed our salesmen each time when they do get a statement 
intention with respect to Goldwyn or Disney to tell the exhib 
that he is toon to charge whatever he wishes. 

Now, another thing about your film rental affecting admiss 
price: Any film rental affects admission pr ice. For example, suppose 
you were an exhibitor, and I had Hans Christian Andersen, and y 
said to me, “Well, I would like to play it. What do you want?” — 

I say, “Well, I don’t think I will take a percentage deal; 1 will tal 
a flat deal. I will take a deal for—pay me $10,000 flat.” 

Now, suppose you are normally grossing—with your regular p 
tures, say, you gross $5,000 a week. 

Well, you say, “Gentlemen, I will make the deal, but then I 
have to increase my admission price.” 

Now, the real plain fact is this: All we are saying is, why don’t 
let the free market operate, why don’t we let the public decide w! 
the value of a picture is? If a picture can attract top revenue such 
as Goldwyn and Disney pictures can, why not let the market potential 
be realized? Goldwyn and Disney are _ men who are taking the 
real risk. The exhibitor sits back—if it is not a good picture, he 
passes it up. But if Disney and cotiees failed, they lose 2, 3, 
$5 million. I think they are entitled, having taken the risk, hav 
the creative ability—— 

Senator Giutterre. I have no quarrel with that whatever, Mr. Zim 
merman, to letting the market potential being realized. 

I am sorry, Mr. Chairman, I have to go. The only thing I 
trying to pomt up in the record was that when you determine 
a prospective exhibitor, when you say that the flat rate is so and so, 
and he wants to play on a percentage, that you could not agree 
selling your product to play on a percentage unless you knew what 
the percentage was, substantially what it was going to be. You have 
to take into consideration attendance and weather conditions, but you 
do have an understanding, or you must have an understanding that 
he is going to charge something. 

Mr. Zimmerman. Senator Gillette, let me just say this: We d 
the realm of probabilities; I think that is really pertinent cma 
other words, when Disney or Goldwyn are evaluating this percentage, 
and the fellow has given his stated intention to charge, you see, then 
they say to themselves, “Well, he says he is going to c “hi arge so and so 
That means that probably we will get that much film rent ral out of it.” 

Senator Guerre. Yes. 

Mr. ZimmerMAN. If he charges something less in the middle of th 
exhibition there is nothing we can do about it. The probabilities are. 
however, that he will maintain it. Why? Because of the play of 
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economic factors, because this kind of picture—a Cadillac, you see, 
will command Cadillac * ices. What Goldwyn and Disney are saying 
is, “We made a Cadillac; we are not going to let the exhibitor try to 
buy it for a Chevrolet t price, * and that is the whole thing. 

Senator Giitterre. All right. 

Mr. Noone. Mr. Chairman, I would like to resume where Senato1 
Gillette left off on this question of pricing, particularly referring to 
Mr. Shor’s license agreement with RKO on Peter Pan. 

Mr. ZrmmMerRMAN. Pardon me, Mr. Noone, | was interrupted here. 
What did you say? 

Mr. Noone. I would like to refer again to Mr. Shor’s license agree- 
ment with RKO on Peter Pan. The agreement which he signed called 
fora minimum of $75, 50 percent of the gross, and there is a statement 
at the bottom where he signed the contract which said that it was 
executed March 9, which is as follows: 

This application, which upon acceptance thereof by the distributor as provided 
in Article 15, shall be the license of said exhibitor for the exhibition of the 
motion pictures specified in the schedule. 

Mr. ZIMMERMAN. Yes. 

Mr. Noone. That contract is signed by Mr. Boasberg on March 16. 

It does not contain any reference to price. If there were an agree- 
ment as to price, which you state Mr. Shor agreed to, why was it not 
included in the contract ? 

Mr. ZimmMerMAN. Well, Mr. Noone, there was no agreement as to 
price. All Mr. Shor was asked was to state his intention as to the 
admission price he would charge. We do not enter into any admission 
price agreement; that is the substance of our asse rtion, and there has 
been no proof adduced at these hearings that we do. 

Mr. Noone. But Mr. Disney, in sending his wire to Mr. Shor, re- 
fers to the fact and states, 

We were advised that it was your voluntary intention to charge an admission 
rice of 50 cents for children. 

Mr. Zimmerman. Then, you see what hi: appene “l with Disney—of 
course, so far as we were concerned, we told Shor he could do what he 
wants, and the telegram was sent by Disney without ever consulting 
with us. / 

Mr. Noone. That is right. But it indicates that you had told 
Disney. 

Mr. ZIMMERMAN. Of course. As I testified before, pursuant to and 

ith the request of Disney and of Goldwyn, we were to ask the ex 
hibitor to tell us what their intended price was; at the same time we 
instructed our salesmen, because we are bound by our decree to tell 
the exhibitors that they can charge any price they wish. 

Now, you must remember, Mr. Noone, it is true we signed that 
greement Charles Boasberg, sales manager, my superior, he signs 
that agreement, but he does not sign it until he gets Disney’s approval. 

Mr. Noonr. Yes. Sothat somewhere in the process Mr. Disney was 
advised by RKO of the intended price? 

Mr. Zimmerman. Oh, yes; of course. 

Mr. Noonr. Now, in a subse quent negotiation on the picture Hans 
Christian Andersen, Mr. Shor testified he was offered a contract which 
stipulated the net return to the distributor for adults and children. 
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It provided that for each adult admitted for the showing of H 
Christian Andersen, the distributor was to receive from the exhibit 
32 cents, and that the distributor was to receive from the exhibitor 
cents for each child. I assume that your company does not regar 
that as an effort to fix the price ? 

Mr. ZimmerMAN. We certainly do not. While this is the fee t] 
Mr. Goldwyn desires, we think it is a proper device. Under the A 
matic Radio versus Hazeltine and the analogous patent cases—a) 
this was decided in the Supreme Court in 1950—it was decided t} 

a licensor of a patent can measure the royalties payable by the licensee 
by the sales of the article licensed. 

In that Haseltine case they went even further and they permitt 
the licensor of the patent to measure the royalty from the sale o! 
articles not even under the license. 

Now, all this, in effect, says is that you can charge whatever you 
want, but for everybody that comes in you want to be assured of 
return for each admission, say, of 5, 20, 30 cents, if it is a child—] 
do not know the facts. In effect, it is a minimum guarantee based o: 
unit admissions. 

Senator Scuorrrey. It would be, in effect, then a minimum p: 
that would have to be charged ? 

Mr. ZimmMerMAN. Yes, it would—yes, unless, Senator Schoep 
pri at you are saying is the same thing that I can only answer you t 

: If you would say it affects admission price, of course, it affect 
oie ian price, and I would be less than honest if I said it did not 
But I want to point out to you it is a permissible procedure; and. f 
way: If you woul l say it affects admission price, of course, it affects 
admission price, such as the example I gave to Senator Gillette al 
my asking him for $10,000 as a flat sum. Now, that would affect hi 
For to pay that and make a profit, he may very well have to advanc 
«dmission prices, but if the public is willing to pay it because the enti 
tainment merits it, that is blow our motion-picture industry is goin; 
survive. 

Senator Scnorrrent. Proceed, Mr. Noone. 

Mr. Noone. Mr. Zimmerman, you have spoken a number of times 
about these offers on admission prices being statements of intention. 

Mr. ZrmMERMAN. Yes. 

Mr. Noone. Mr. Myers has introduced into the record an analysis 
made in Ohio by his association on the picture Peter Pan—— 

Mr. ZIMMERMAN. Yes. 

Mr. Noone (continuing). To show that in 4 different theaters in 4 
towns surrounding Cincinnati, the picture was advertised at an ad- 
mission price of $1.19 for adults, and children 50 cents, uniform prices 

Mr. ZIMMERMAN. Yes, I am familiar with that. 

Mr. Noone. Is it your contention that that was a statement of inten- 
tion on the part of each of these exhibitors that they should charge 
exactly $1.19 for adults and 50 cents for children ? 

Mr. ZIMMERMAN. Well, the $1.19 there indicates there must be son 
city breakage tax that makes a difference, rather than $1.20. You 
are not making the point that it is $1.19 rather than $1.20, but identi 
admission ? 

Mr. Noone. Yes. The precise amount. 
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Mr. ZimMERMAN. What happens there is perfectly obvious—it is 
obvious what happens in our industry. Our industry is like any other 
industry. If somebody hears that the policy adopted vy another 
exhibitor in like circumstances was a success, it is natural for him 

, do the same thing. A salesman goes around and says, “What 
s your stated admission price ¢” The fe llow Says, “Now, let me ask 

how have the exhibitors been doing with so and so.” and our 
salesman suvs, “Well, you know they have been successful playing 

il in the town of Peoria.” You see, it is kind of an assurance 
to this fellow who is in a similarly situated situation that if he charges 

price that is what the traffic will bear, and he can successfully 
exhibit on that basis. That is the basis for identity of price. 

Of course, you will find—why just confine it to prerelease? Why 

look at vour regular release and see how many exhibitors in neigh 
orlhood houses exhibit at the same admission price ? 

Mr. Noone. Then referring again to the contract offered to Mr. 

hor for Hans Christian Andersen, and the prices quoted therein of 
%) cents net for each adult and 16 cents net for each child, was that 
a policy adopted by RKO for all theaters on that picture ? 

Mr. ZIMMERMAN. Well, as 2a matter of faet, this was something 

at was decided by Goldwyn. As T indicated to you before, Goldwyn 
decides what he wants to do, and whether he wants to license any 
particular individual. As a matter of fact, I think that this was 
negotiated with a Goldwyn representative, I am not sure, but I think 
that 
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On the other hand, that does not mean that we do not think it is a 
perfee tly cood device. If we did not think it was a perfectly good 


device and was not price-fixing, we would not sign it. 

Mr. Noone. But do you, in fact, require those net returns to the 
distributor now on Hans Christian Andersen ? 

Mr. ZimMerMAN. As a matter of fact, I think we are negotiating 
some now, and we probably will—I do not want to start stating— 
because 1 do not know just exactly, I cannot tell you right now, what 
our sales policy will be forever in the future for these pictures. It 
depends on what the market conditions are. But we certainly will 
make many like those, and it is our contention that it is a perfectly 
valid agreement. 

Mr. Noonr. Several of the witnesses before the committee referred 
to a statement attributed to Mr. Goldwyn contained in the March 12 
issue of Motion Picture Daily, and it related to the picture Hans 
Christian Andersen, where he stated that the picture would play 
only at advanced prices, and if exhibitors did not want to play it at 
those prices, they would not play it. He was also quoted as saying 
that minimum admission prices for children would be 50 cents. 

Has RKO licensed Hans Christian Andersen for any price less than 
00 cents on children ¢ 

Mr. ZimmMERMAN. I do not know; I do not know that. I would have 
to look it up, and I would be glad to furnish that information, but I 
just do not have it with me. 

Mr. Noone. I think that would be helpful for the committee, Mr. 
Chairman. 

Senator Scuorpre,. Can you furnish us with that information, 
Mr. Zimmerman ? 

Mr. ZimmMerMAN. What was that, 50 cents for children? 
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Mr. Noone. Yes, sit 

(The information referred to appears in appendix No. 56.) 

Mr. Noonr. Mr. Chairman, I would like to ask some questio 
general problems that have been related by the exhibitors. On 
petitive bidding, Mr. Zimmerman, how long has that been in u 
RKO? 

Mr. Zimmerman. As a matter of fact, I can talk with some 
thority about competitive bidding because I instituted the depart 
and started competitive bidding at RKO back at the end of 
As a matter of fact, there has been a lot of talk that this was a ck 
to jack up the film rental. 

The plain fact was that I and a couple of other lawyers felt 
keenly that the only way we could eliminate these endless legal 
putes and all of the costs of litigation, and so forth, involved 

have some system like competitive bidding which will afford 
company an immunity, and stop the drain of these great losses. 

We encountered very great resistance to this in the sales { 
So, contrary to the assertion that it was used as a sales device, it 
some thing th: at was impos ed by the lawye rs who were concerned 
respect to these antitrus { suits. you see Now. that is the ven 
competitive bidding. 

We have had it for many years and, of course, the exhibitors 
have fared well under it, they do not come to the Senate committe: 
meetings and testify Boe it. But we have had people who start 
bidding in 1947, and are still bidding, and seem to have done all 1 
Certainly it has afforded a lot of smaller theaters an opportunit 
compete successfully agi re the larger theaters by giving long 
und it has, 1 think, put a little more premium on efficient operat 
and it eliminated some of the kind of vested interests that some t] 
ters had in pictures—I am not just saying integrated companies, 
theaters generally. I think it has been, by and large, salutary 
RKO. 

Mr. Noone. You would state this was since the consent decree? 
Mr. ZimmMerMAN- Yes. As a matter of fact, it was not since 
consent decree, because we put it into effect before our consent decree 
went into effect. After all, we considered the consent decree dec] 

tory of the law. 

Mr. Noone. I assume you are familiar with the comment 
court on the use of competitive bidding, namely, that it would 
adversely to the interests of independents, that it would favor th 
with the long purse? 

Mr. ZIMMERMAN. Yes, I am very familiar with that; but, of course, 
the context was entirely different. 

At that time it was a compulsory competitive bidding that w 
would institute regardless of whether exhibitors wanted to compete 
or did not want to compete, and it was a substitute for divorcement 
of our theater company from our picture company. 

Mr. Noone. And it is your policy to institute it only where ex 
hibitors request it ¢ 

Mr. ZimmerMANn. That is right. 

Mr. Noone. Where you cannot otherwise resolve a conflict? 

Mr. ZIMMERMAN. Yes. 
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May I make a statement ¢ In private litigation w herever the pro 
priety of competitive bidding has been questioned it has always been 


" — Noose How much notice does RKO give an exhibitor on com 
etitive bidding? In other words, how far in advance of the booking 
fa picture is he offered an opportunity to bid? a 

Mr. ZIMMERMAN. Well, it varies, Mr. Noone. I would say we usu 
ally try to do it in sufficient time so that he can view the picture and 
vet the information about the picture, because it 1s to our interest 
as much as it is to his; otherwise if he hasn’t sufficient time he will 
pass up the picture and he will lose the revenue, so there 1s no reason 
for us to cut off our nose to spite our face. 

Mr. Noone. Some of the exhibitors complained of a short lead time 
on bidding, as short as 1 days or less. Where an exhibitor cloes vel 
a very short time does RKO extend it on request? _ 

Mr. ZimmerMaN. Yes, we have from time to time. As a matter 
of fact, we have done it as a matter of practice. Some extiubitors 
complained, however, we should not extend it because otherwise we 
are penalizing their promptness. But that is just merely the result 
of a conflict of interests that you get between competing exhibitors: 
you cannot satisfy everyone. 

' Mr. Noone. Do you allow exhibitors to inspect bids? 

Mr. ZimmerMAN. No, we do not allow exhibitors to inspect bids. 

Senator ScHorppet. I would like to have your explanation on the 
record on this phase of it. 

Mr. ZimMERMAN. Yes. Well, the reason is this: We have our bid- 
ding, 1 guess, in about 800 situations involving roughly three theaters 
we figure—214 to 3 theaters in a situation—so that you have 
theaters involved in bidding, that is, exclusive of Chicago. 

You have 2,400 theaters involved in bidding, and you have got 
about 30 pictures a year—what is that—72,000 bidding transactions. 

If the time of the sales personnel were taken up with showing 
bids on all these pictures to the various exhibitors and engaging in 
long discussions as to whether or not they were unfairly treated, | 
am afraid they would not have time to sell pictures, and it is only 
on that practical basis that we go ahead and keep the bids secret, secret 
from everybody. I mean it is uniform. No exhibitor sees it. 

What I have done from time to time, I have had three experiences 
where there was some thought that the bids were—that there was 
discrimination, and lawyers were involved. I would let the lawyer, 
provided he did not tell his client, come in and look at the bid. and 
satisfy himself as to whether or not there had been fair treatment. 
In those three cases they agreed there had been fair treatment. 

Senator Scuorrret. Mr. Zimmerman, I think your testimony, as 
to why you instituted competitive bidding, is probably the first definite 
explanation we have had before us. As I get it, from your viewpoint 
it does provide an avenue for avoidance of litigation, and it was a 
legal determination that you and counsel, in the interest of your com- 
pany, determined upon. 

Mr. Zimmerman. That is correct, Senator Schoeppel; it is very 
well stated. 

Senator Scnorrret. We have got something that rightfully should 
be in the record. It does give the committee some justifiable back- 


. 


2 400 





5S4 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


ground on the approach to that phase of your industry, and it 
be helpful. 

Mr. ZimmMeRMAN. I am very glad of that. 

Senator Scnorrrent. The thing I am wondering about in the 
vou handle Goldwyn and Walt Disney matters, could there not b 
the part of these producers, because you handle those two comp 
production—could that method not be used as a device on the a 
those producing companies, namely Goldwyn and Disney, to 
lutely fix prices? The reason I ask is that here you are caught 
betwixt and between, let us say—you have to be supercareful 
you, re presenting your company, do not violate your consent «i 
by incorporating it into a contract anything that would mean it 
be price fixing or could be construed as price fixing. 

Therefore, if certain companies could go to other companies, 
nddition to yours, and say, “Well, now, this is the way you are going 
to operate in the handling of our pictures,” that is something t] 
think we should know about. Also we should know where it is 
disclosed in the contract, whether or not, or how, your salesmen | 
the exhibitors what you must get, by means of a preliminary exa 

1ation as to the possible charges and the possible return from that 
picture in that theater. 

Mr. Zimmerman. May I clarify that, because I think it is cru 

Senator Scuorrren. Yes, I would like to have a clarification. 

Mr. Zimmerman. Yes, because that is an important point. We 
not tell—we, RKO do not tell—exhibitors what they must charg 

Senator Scnorrren. Yes. 

Mr. Zimmerman. In fact, we tell them, and we have writte) 
structions and, as a matter of fact, the Department of Justice 
copies of those written instructions, as amended from time to time, 
and in those written instructions repeatedly we tell our sales person 
nel and our sales personnel must, when asking an exhibitor what 
intends to charge, tell him he is free to charge any admission p! 
he wishes. Now, that is absolutely basic. 

I think what you have in mind, Senator, is the explanation | 
with respect to'the identity of admission price—— 

Senator Scnorpren. Yes. 

Mr. ZrimMerMAN (continuing). In the various Ohio towns that 
formed the basis of Mr. Myers’ letter. There all I am saying is th 
again, the habit, the custom, the economic forces all play a part. 
other words, this is a new prerelease picture; you know it is a Pe 
that you can make a lot of money with, but you want to get the r 
price for it. I mean, you know you are going to be able to generat 

i lot of revenue from the picture, so you ask ‘the salesman, the RKO 
sélecaiih in and he tells you. What does he say to you when you ask 
what prices have really been going with the public; what price W 
the public really go for? He will say, “It has been our experien 
and from what we hear from our other customers simil: arly situated 
about $1 is apparently the kind of price that will result in maximw 
revenue.” 

Now, that is merely admission price information. He is not tellin 
him he has to charge a dollar. Sure, obviously, if he has any reliance 
on the judement of the sales executive he will probably say, * ‘Well, ye 
1 think that sounds fine. Maybe T will go for a dollar. 





rated, 
imum 


elling 
lance 
1, yes, 


MOTION PICTURE DISTRIBUTION TRADE PRACTICES DS5 


On the other hand, if he plays the picture at $1 and finds it does 
ot go he drops to 80 cents. He is playing the picture period. There 

no contract provision that he has to charge a dollar nor is he bound to. 
fhere has been no complaint on that score. 

Senator ScHOEPPEL. ‘That is interesting to me. 

{r. ZIMMERMAN. Yes; but that is the fact, and it has happened. 

M: iy I just say this one more thing? Here is a note given to me 
by my associate here. Senator Schoeppel, I would like you to keep 
n ae that Goldwyn and Disney do not produce a large program of 

ctures every year. They are not the kind that control, have a 
strategic control of any kind of a market. They are the sort of 
fitfany of the industry, and try to produce top pictures, one a year, 
or maybe two in three years, something like that. There is very 
ittle danger that Goldwyn and Disney will have any of these ex- 

ibitors in their grip, which seems to be the flavor of some of the 
testimony that you have heard. 

Senator SCHOEPPEL. Will you proceed ¢ 

Mr. Noongt. Mr. Zimmerman, who sets the policy for RKO when 
questions arise whether or not there should be competitive bidding, 
s it decided in the home office ¢ 

Mr. ZIMMERMAN. The home office. I have decided it for many years 
with the top sales executives. 

Mr. Noong. How much authority does your local office have with 
respect to other questions, for example, on zoning, on the question 

egarding the zoning of a particular theater, is that left to the 
xchange manager ¢ 

Mr. ZrmMeRMAN. It depends on how important it is. It depends 
how satisfactorily it operates. In other words, if you have a compe- 
tent manager, it is one thing. We do not zone as such, I might say. 
We do not have zones. We operate in competitive areas. ‘There is no 
arbitrary zoning. 

Zoning has a certain invidious flavor that I would like to get away 
from. 

We term it competitive areas. 

If the exchange manager is competent, and we have local counsel 
who are also well advised and there is no great friction, why, we let 
oe do it on a local basis, because they ‘know more about it than 

ve do. I mean, we do not want to get too bureaucratic. If it isa 
i important problem, whether it is Chicago, Los Angeles, or what 
city, and it has great significance, that is different. 

it is just like the difference between a large deal and a small deal. 
The large deal gets the top executives in, and in the small deal you 
get the local people. It depends on the importance of the matter. 

Mr. Noone. Does your company grant franchises / 

Mr. Z™mMERMAN. No; we do not. 

Mr. Noonr. You do not? 

Mr. ZimMERMAN. We do not. 

Mr. Noong. Why not? 

Mr. ZrimMERMAN. Well, for the simple reason that we have been 
asked under our consent decree to license pictures individually and 
on merits, and that is what we are doing. If you do that, it is incon- 
sistent with the granting of a franchise. 

Mr. Noonr. Several of the exhibitor witnesses have said that they 

ld like to have franchises, would like to LO back to some form of 
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block booking that they had prior to the decree, and some of 
distributors have stated that they do grant franchises in certain sit 
tions, and so forth. 

Mr. ZIMMERMAN. First of all, it would be very difficult for ) 
grant franchises, because a large part of our program consists 
independent pictures. 

Mr. Noone. That would seem to be the principal distinction bety 
your policy and that of others ¢ 

Mr. Zimmerman. That is one prince ipal distinction, anyhow 
a practical matter, we do not want to tie up our product indefin 
We like to keep it ina free and open market. We do not know whet 
or not another independent exhibitor will come into the town, 
whv should he be excluded from the product. 

That is one way for one exhibitor to control an area, if he 
enough franchises. 

Mr. ae Some of the exhibitor witnesses have complained ab 
the cost of tagging pictures, Who pays the cost of tagging RKO 
pictures ¢ 

Mr. ZimMeRMAN. Tagging / 

Mr. Noone. Yes, sir. Where there is a shortage of prints, and 
exhibitor has to run a picture over to another theater. 

Mr. Zimmerman. I know what vou mean. 

Mr. Noone. On a cooperative basis. 

Mr. ZimmMerMAN. I know what you mean. Shuttling a print back 
and forth. 

Mr. NOONE. Bicycling. 

Mr. ZimmMerMAN. It is not really bicycling. That is where you do 
unauthorized. You are licensed in one house and you slip 3 
another house. 

Mr. Noone. I gather from all of your testimony and from the ey 
hibits that have been introduced that the final approval on all RKO 
‘contracts must come from the New York office: is that true / 

Mr. Noone. How much time is required to process an offer to license 
a picture in the New York office? 

Mr. ZimMERMAN. Well, it depends. You see, if the terms are rig 
it takes no time at all. If it is a borderline case, then the contract 
clerk will take it to the assistant division manager, who might take 
it to the division manager, who might take it to the general sales 
manager, if it is one involvi ing policy. 

I just could not tell you with mathematical certainty. 

All things being equal, I would say it would take a couple of days 
In other words, they would either mail it in or wire it in. It has to 
be ap proved. 

You are now talking about RKO’s own pictures? 

Mr. Noone. Any pictures distributed by RKO. 

Mr. ZrmmerMAN. It depends, because any picture that Goldwyn o1 
Disney oe has to be submitted to them. Therefore, it takes a little 
longer, but I would say it is a matter of days. 

M: ay I say just this one thing! When it gets to the home office, 
many of them are handled within a day. The large or more difficult 
ones are handled in a longer time. The ones involving independent 
producers may still take longer. 
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[t depends on the availability of the sales executives. The Vv may be 

town or out of town. Sometimes deals have to be held up for that. 
om it there is no slide rule that you can use, but it is as fast as we can 
do it, because we need the money. 

Mn. Noone. Is your company in favor of arbitration 

Mr. ZIMMERMAN. Yes. 

Mr. Noone. It would agree to arbitrate zoning and clearance « 

ites ¢ 

Mr. ZIMMERMAN. Certainly, it would be agreeable; yes. 

Mr. NOONE. Wouk | it be : auvree: able to arbitrati Ing disputes 

Mr. ZIMMERMAN. Now, let me just say this, it would be ie to 
the arbitration of those matters which were contained in the arbitra- 
tion draft, which was the last draft drafted by Mr. Keough of Para 
mount and Mr. Schimmel of Universal, and which was rejected 
Allied. 

Mr. Noone. Would you have any recommendations looking towards 
the solution of the problems that have been presented to the committee 
by the exhibitors ¢ 

Mr. ZIMMERMAN. We thought arbitration was the solution, I mean, 
the brightest minds in our busimess have been racking their brains for 
vear's, and we thought that arbitration might very we ‘ll be the solution, 
but ap parently there seems to be large segments which do not share 
that view or feel that arbitration must arbitrate matters which we 
think are matters of commercial negotiation, such as film rentals. 

Mr. Noong. Your company has opposed arbitrating firm rentals ? 

Mr. ZIMMERMAN. I do not want to talk too much about that. We 

re against arbitrating film rentals. You know, it is a one-way street. 

You arbitrate whether or not a film rental is too high; you are not 
voing to arbitrate whether it is too low. It is like these exhibitors’ 
talk about adjustments. They came in here and they cried, how 
terrible it was that they were not getting enough adjustments. 

When an exhibitor is not doing well on a picture, it is a disappoint 
ment, and it is traditional to come in and say, “Well, 1 agreed to pay 

5 percent of the gross rec eipts, but I only crossed $1,000 and I cannot 
pay you $350. I will pay yeu $200.’ 

So we usually work it out and we usu: ally give them an adjustment, 

f there has been a hardship. 

On the other hand, in our industry it never has happened that where 
you make a 85 percent deal on a picture that you think is going to 
gross $2,000 and the exhibitor grosses $10,000 that he comes to you 
and says, “I grossed so much more than I thought 1 would, why, I 
think I will give you 15 percent more of the gross.” 

I have been in the business 19 years and I have not seen it yet. 

So it is a question of orientation. 

Senator Scnorrret. Who has the final authority to readjust ! 
it on the lower echelon, rather than your executives—does it go 
through your branch first, obviously ¢ 

Mr. ZommerMan. It goes through the branch manager and must 
have his recommendation. If it is not a large amount, the contract 
clerk or the assistant to a regional manager, who is called the division 
manager in our case—and if it is a very large amount—you know it 
depends on the amount—— 

Senator Scuorrret. I can well understand that. 


88617—68——_38 
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Mr. ZIMMERMAN. It is money. 

Senator Scnorpre.. That is right. 

You talk about arbitrating and the willingness to arbitrate a 
pressing the views of your people. Do you share my belief in 
that, wherever you can arbitrate or determine some arbitral standa 
or formula, that cert: ainly should be much more compelling thar 
expect some of these practices to grow and come before committees 
with some type of legislation resulting ? 

Mr. ZimMERMAN. I am in the heartiest agreement with your \ 

Senator Scnorpren. It would seem to me that out of this ent 
picture not enough stress has been placed upon getting togethe: 
some arbitration machinery and standards to be approached through 
arbitration. I am only speaking for myself, but I feel that it is a 
matter for the industry, the producers, the distributors, and exhibit 
to exercise the greatest degree of patience in working out, and toward, 
some common objective. And it seems to be threading down throug 
this entire series of hearings so that to me, at least, that would be the 
answer to many of these problems. 

Mr. ZimmMerMAN. Senator Schoeppel, may I just say that I t! 
that the committee will have the benefit of hearing testimony on t! 
question of arbitration which providentially has your interest, by 
of the most distinguished men in the industry and one who has be 
most active for arbitration, namely Mr, Austin Keough, who will " 
here tomorrow. 

Senator Scrorprer. We are very interested in that phase. 

Mr. Zimmerman. You could have, I would say, no man wit 
wider experience in our business and a better knowledge of the effort 
that have been made to get arbitration than Mr. Keough. 

Senator Scnorrre.. Are there any other questions ? 

Mr. Noonr. That completes my questions, Mr. Chairman. 

Mr. ZimmMeRMAN. Senator Schoeppel, may I at this point say that 
in connection with the testimony adduced before your committee 
Los Angeles, and in reply to such testimony and the nature of 
plaints by exhibitors, that we have affidavits of Mr. MacIntyre, o 
district manager, and Mr. Cohen, our branch manager, on the matters 
which were the subject of that testimony relating to the facts as wi 
see them. 

May we submit those? 

Senator Scuorrren. I will be glad to have you submit them. 1 
committee, then, in its deliberations, will determine how we v il 
handle that and for the time being that will be made a part of t! 
record by reference, subject to the condition which I stated here w a n 
Senator Gillette was present. We will be very happy to have them 

(The documents referred to appear in appendixes Nos. 53 and }4 
See also appendixes Nos. 13 and 18.) 

Mr. ZimmerRMAN. May we reserve the right to file such supple 
mental affidavits with respect to this within the 20-day period ¢ 

Senator Scnorrren. That is correct, subject to this same conditi 
that I have heretofore stated. 

I understand there is one other witness, Mr. Keough. 

Our hearing tomorrow will be in room P-38. I hope that there 
will not be another change in that respect. but if there is, we w 
try to ascertain that sufficiently in advance to indicate where it w 
be, and the meeting will be at 9: 30. 
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\iight l nquire, Mr. Keough. do you desire to testify Lomorro 
Mr. Keoven. Tomorrow. I take it that we have daylight 


e tomorrow ¢ 
pee ea 


Senator ScuorpreE,. Daylight saving if it goes in at 2 o'clo 
morning, and we will all be getting up one hour earlier. 
Che hearing will be recessed until tomorrow at 9:30, the prev: 
District of Columbia time. 
Whereupon, at 11:10, the committee adjou 


a.m., Thursday, April 30, 1955.) 
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THURSDAY, APRIL 30, 1953 


Unirep STATES SENATE, 
SUBCOMMITTEE ON MONOPOLY OF THE 
SELECT COMMITTEE ON SMALL BUSINESS. 
Washington, dD. cP. 


he subcommittee met, pursuant to recess, at 9:35 a. m., in room 
Pp-38, United States Capitol Building, Senator Andrew F. Schoeppel 
(chairman of the subcommittee) presiding. 

Present: Senators Schoeppel and Gillette. 

Also present: Charles M. Noone, counsel; and William D. Amis, 
nvestigator. 

Senator Scnorrre.. The committee will come to order, please. 

Let the record show that this morning at this hearing we have some 
visitors, distinguished visitors from the German Parliament. 

I understand that Dr. Otto-Heinrich Greve, who is a lawyer and 
notary public, and Dr. Helmut Bertram, lawyer and notary public, 
Anton Sabel, head of the Fulda Labor Office, and Dr. Ferdinand 
Friedensburg: and Mrs. Kaethe Strobel, all members of the German 
Parliament, are in the committee room this morning as visitors and 
bservers under, I understand, the direction of the State Department. 
We are delighted to have you folks here at these proceedings this 
morning. 

This is Senator Gillette from Iowa. 

For the benefit of the record and those present, Mr. Austin Keough 
s the first witness this morning. He was sworn yesterday. ‘That is 
correct, is 1t not. Mr. Keough ? 

Mr. Krovuen. Yes, sir. 


TESTIMONY OF AUSTIN C. KEOUGH, VICE PRESIDENT, SECRETARY, 
AND GENERAL COUNSEL, PARAMOUNT PICTURES CORP., NEW 
YORK, N. Y. 


Senator Scnorrpri. You have, as I understand it, a written state- 
ent? 

Mr. Kroven. I have, sir. 

Senator ScnorepreL. You may proceed to read it or however you 

iy desire to handle it. 

You may proceed, Mr. Keough. Indicate your name, your address, 
nd your representation, please. 

Mr. Krovcn. My name is Austin C. Keough. I reside at 170 New 
York Avenue, Brooklyn, N. Y. My office address is 1501 Broadway, 
New York City. 


591 
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I am a member of the bar of the State of New York and of 
Commonwealth of Massachusetts. 

I am and have been since the end of 1949, a vice president, secret 
a member of the board of directors and of its executive comm 
and general counsel of Paramount Pictures Corp. Since the e1 
1949 I have held like offices, except secretary, in Paramount Film | 
tributing Corp., a wholly owned subsidiary of Paramount Pict 
Corporation. 

The latter produces motion rag Its subsidiary distr 
those pictures in the United States of America through 32 bra 
otiices. 

Both as a lawyer and as a business executive, I have been act 
engaged in the motion-picture business since 1916. Since August 
I have been in the legal department which served the Param 
parent company and its subsidiaries. That parent company, 
inally called Famous Players Lasky Corp., was incorporated in 1% 
Its name was successively changed to Paramount Famous Lasky Co: 
Paramount Publix Corp., and Paramount Pictures, Inc. I be 
its secretary and general counsel in January 1932. 

It was dissolved at the end of 1949 pursuant to a reorganiza 
provided by a consent judgment dated March 3, 1949, entered 1 
United States District Court for the Southern District of New Yor 
As the result of that judgment two new corporations were form: 
Paramount Pictures Corp. and United Paramount Theatres, Inc. 
of the theater assets and theater business in the United States a 
the stock of the corporations which owned or leased and operated 1 
same were traiferred, effective January 1, 1950, to United Paramount 
Theatres, Inc. All of the other assets, including the stock of Para 
mount Film Distributing Corp., were transferred to Paramount P 
tures Corp., effective January 1, 1950. 

For details of the consent judgment I refer thereto. A copy 
been filed with the committee. 

Senator ScHorrren. We have that in our files as part of the record 

Mr. Keouen. Since January 1, 1950, there has been no connecti 
between Paramount Pictures Corp. and its subsidiaries and Unit: 
Paramount Theatres, Inc., and its subsidiaries. The directors, officers 
management, and employees of the theater company and subsicdia 
are and have been wholly separate from those of the picture co) 
pany and its subsidiaries. 

The directors and officers of the theater company hold no stock 
the picture company or any of its subsidiaries, directly or indirect! 
and the directors and officers of the picture company hold no stock 
in the theater company or any of its subsidis aries, directly or indirectly 
with the single exception of Mr. Barney Balaban. He holds shares 
stock in United Paramount Theatres, Inc.—now called Americ 
Broadcasting-Paramount Theatres, Inc.—which shares of stock, how 
ever, are trusteed with the Bank of New York and Fifth Avenue Ban! 
Mr. Balaban does not vote or direct the trustee how to vote suc! 
trusteed shares nor does he have any right or power to do so. Under 
the consent judgment he is required before the trust is wound up, 

completely dispose of his interest in the stock so trusteed. 

I make these statements at the outset to contradict the statemen 
and innuendoes of exhibitor witnesses before this committee tl 
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: was only a poeeniont divorcement or that th 


oe I ‘ are 1 » same as thev were 
Abram F. veces) be fi re this committee on . 
heal 17.) 
1e Statements and innuendoes above referred to a 
enor are utterly false. The divorce was and is re 
plete. 
would like to talk first about arbitration in th 
istry. Idoso chiefly from personal knowledge. 
1e committee has been told that in November 1940, a 
was ente red j in the U nited States District Court for the Sout 
ct of New York in the suit in equity filed in 1955 by the Un 
tes of America against the eight largest distributors of motion | 
various corporations and individuals that ie uced motion 
tures, and certain theater companies affiliated with certain of the 
lucers and distributors of motion pictures. This decree was 

d — any testimony was taken. 

\fter preparation by the Government and by the defendants, tria 
1e Sult Was COMme need in May 1 1940, and opening statements were 
ie by the Government’s attorneys and by the attorneys Tor the 

fendants. 

| mediately after these openings, with the approval of the tral 

dge negotiations started between the attorneys for the Governme 

i attorneys for the defendants for a consent decree. The negoti: 

tions were protracted. They resulted in an agreement which v 
lemented by the filing of an amended complaint, the submission 
ourt of a proposed consent decree, hearings by the court on th 
ee, and fin: ally the enteri ing of the decree by the court on November 


1940, 


is consent decree contained a plan for a system of arbitration of 
rtain trade controversies. The ae ree was binding only upon pro- 
distributor defendants Paramount, Loew’s, Warner Bros.. 20th 
entury-F’ox, and RKO, and certain defendant theater corporations 
| their respective successors, officers, directors, agents, and em- 
yees, and all persons and corporations acting under, through or 
them. It was not binding upon Universal, Columbia, or United 
ists or upon any other corperations or pe rsons whatsoe ver. 
i Mr. Alfred Starr’s testimony before this committee on April 2i, 


1953, he quoted the comment of the United States District Court 


it 
At 


* * * these tribunals—arbitration—dealt with trade disputes, particularly those 
s to clearances and runs, with rare efficiency. 
Mr. Starr said that the arbitration system was terminated “because 
of the unwillingness of some of the parties to consent to its con- 
nuance.” He omitted to say that the defendants who were parties 
0 the consent decree expressed to the court their willingness to con- 
ie the arbitration system and even to expand and improve it but 
the Government would not agree. 
Senator Scnorrret. Mr. Keough, could I interrupt you there? 
Mr. Keovau. Yes, sir. 
enator Scnorrren.. The committee, as such—at least the chair- 
in—does not have at this time access to any information as to exactly 
why the Government would not agree. I wonder, will you elaborate 
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on that further in your statement or is that covered by any agre 
or anything in writing? 

Mr. Kroueu. I think not, Senator. I think that the minutes { 
were kept of the proceeding before the court at the end of thi 
trial of the case in 1945 disclosed the statement by the Assistant A} 
torney General as to why the Government did not wish to hav 
arbitration system attached to the decree that was finally ente: 

hich was not a consent decree. 

[ have not a copy of that, but it is an obtainable record. 

Senator Scuorrre.. Thank you, sir. 

Senator Ginuerre. Mr. Chairman, if it was not a consent ck 
what was the form of the final decree / 

Mr. Keoucn. The form of the final decree was a decree enter 
after a protracted trial before three judges of the United States 
trict court and the circuit court of appeals, a so-called expediting c 
and that decree was appealed from both by the Government and 
the defendants to the Si ipreme Court of the United States. 

Senator Giuuerre. But it was a decree based on issues that 
tried ? 

Mr. Kroven. It was, yes. That decree was, in part. approv 
the Supreme Court, and in part not approved by the Supreme ( 0 
and the Supren ne Court sent the case back to the district court 
expediting court, to take further testimony and to decide 
whether a decree should be entered in which the court grante 
vorcement. which the lower court refused to do. although the Attor 
General asked for it, and the Supreme Court virtually told the 
court that divorcement probably should be granted. 

Now, the decree that was entered in 1945 or 1946 by the lower 
contained injunctive provisions about trade practices, certan 
practices. All of those were approved by the Supreme Court, 
the final decree incorporated, with some slight change in lang 
those provisions as to trade pr: ictices. 

Che real difference came between the first decree and the ultimate 
decree in dealing with ownership of theaters by producers or dis- 
tributors. 

Senator Giuietre. Thank you. 

Mr. Kroven. I might continue to say that as soon as the case 
returned to the district court, the expediting court, the RKO 
fendant negotiated with the Government a decree, which was « 

a consent decree. They did that before any further testimony 
taken. Of course, there had been testimony in a long trial. 

Following that, the Paramount company negotiated with the Go 
ernment a decree. It was also called a consent decree. In the Cast 
of the Paramount decree that decree was entered separately, 
with an entry of the order wiping out everything that had be 
recorded before that time, and making it. in effect, a new decree, | 
in truth, that decree was the result of all the proceedings before the 
court. 

The thing that was consented to really was the divorcement of t! 
theaters, which had never vet been adjudicated, but still theoretical 
it might never have been adjudicated. 

The indications were that that was going to happen, so Paramo 
consented to that without going through a further long proceeding. 
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All of the other defendants insisted on continuing that litigation. 
ind they did so, and in their case the decree as to 20th Century-Fox, 
Li w's and Warner Bros., those three companies have theaters, and it 
provided that their theaters were to be divorced from their productio 
and distribution. 

Now, the precise form that that—— 

Senator Ginterre. Let me interrupt yvou— 

Mr. Kroucu. Yes, sir 

Senator GILLETTE (continuing).—Divorced as between product! 
Wc distribution or product ion and exhibit ion 4 

Kroucu. Production and exhibition, right, Senator. Thank 
Phe production and distribution were separated from, and 
ed from, exhibition. 
precise form of the final decree was debated and negotiated 
between each of those companies and the Government. ‘Those are 
sometimes referred to as consent decrees, but obviously they are 
decrees that resulted from litigation. 

Of course, S to Columbia, United Artists, and Universal, companies 
that did not have any theaters, that divorcement issue was not in the 

All that they were concerned with was the decree as to certan 

practices, and as to that, the trade practice decrees, were all 

al ke, There may have been a word here and there that was changed, 
ut the substance and principle of the decrees were the same. 

Senator Gituetre. Not being parties to the suit, were they bound 
to it? 

Mr. Keovuen. Oh, yes; they were parties to the suit, the second suit. 

You see, I am trving t o distinguish between the first time the 
Government moved into court, no testimony having been taken i 
1940, there was a true consent decree without testimony taken. But 
that was never consented to by Columbia, United Artists, and Uni 
versal because they, too, had no theaters, and they did not want to 
do what the theater companies that had theaters were willing to do. 

I hope that what I have said to you is clear. It is an extremely 

mplicated thing, and if I have not helped you to understand it 
ompletely, I will be very glad to try to do it further. 

Senator Guerre. You have done your part of it. If I fail to 
inderstand it, it is nry own lack-— 

Mr. Kroven. If I fail, it is my imability to state it sufficiently 
‘learly, Senator, “ you just tell me so. 

Senator GILLEt You have done ver v well. 

Vir. Kroven. Now: testifving before your committee on April 
\ir. Abram Mvers made this statement: 


In the first place 
said he- 


I think it is a very doubtful procedure for private parties to arbitrate whether 
or not an injunction of a Federal court has been violated or whether a law 
has been violated. 

It seems to me that when courts issue their orders as specific and direct as 
in the Paramount case, that it ought not to be left to the acegpes ident exhibitors 
who are the weakest elements in the business to enforce those orders or to 
enforce the law. 


Mr. Myers must know that in no proposal for arbitration since the 
1940 consent decree came to an end was it ever contemplated, provided, 
or intended that private parties would arbitrate a question of whether 
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or not an injunction of the Federal court has been violated or wh 
or not a law has been violated, or that the enforcement of the law 
to be left in the hands of “independent exhibitors.” 

Under the 1940 consent decreee provision was made by whi 
exhibitor could, if he wished, submit his claims and controversi 
certain subjects to arbitration. He did not have to arbitrate. 1) 
felt he had a cause of action he could go into an appropriate court 
establish that cause of action and obtain damages or equitable 
or both. And if the cause of action arose under the Federal ant 
laws he could get three times the actual damage he established a1 
addition, costs and an attorney’s fee. 

He can do this to this very day, and no one has ever proposed 
this right to sue should be taken aw ay from him. 

Even Mr. Myers recognizes that if an exhibitor chooses to arbit 
a controversy instead of litigating it, and if he does submit to art 
tion, he s houl | be bound by the arbitr: ator’s award and not be abl 
bring a law suit under the Sherman Act or any other act on the 
matter that has been arbitrated, should he be disappointed in or dis 
the result of the arbitration. But remember, he is never oblig 
arbitrate unless it is his own choice to do so. Then, of course. 
submits to arbitration he has to go through with it. 

However, the United States Government would not be forec 
from taking action in the courts against a corporation or an i 
vidual, whether it be to enforce the law or to enforce a decree 
judgment, consent or otherwise, which has been issued agai 
defendant in favor of the Government. Private arbitration 
nothing to do with the matter. 

In the spring of 1951 Mr. Myers visited Mr. J. Robert Rubin. 
president and genere al counse | of ¥ oewWw Ss, Ine.. Mr. Robert W. Per K 
vice president and general counsel of Warner Bros. Pictures, 
myself to sound us out on the general question of whether a syste 
arbitration could be developed and brought into operation in 
motion- picture industry. We gave him our individual views. 
asked us whether we thought the distributors would agree to arbitrate 
film rentals. We told him frankly that we did not think that they 
would be willing to arbitrate film rentals. We agreed with him, hi 
ever, that a system of arbitration with a much broader coverage t! 
that set forth in the consent decree of 1940 and without many of 
z limitations on the subjects of arbitration ought to be feasible. Ea 
of us told him we favored that and would work hard to bring it ab 
On May 4 of that year Mr. Myers wrote me that there was to b 
meeting in Kansas City of the allied board of directors on May 
and that he was to make a report of his exploration on the subject 
of arbitration. I answered Mr. Myers on May 11. 

I am filing a copy of his letter of May 4 and of my reply. I would 
like to read these letters to the committee. They are not long. 

Mr. Myers wrote: 

Dear Mr. Keoven: As I told you during our sessions in New York last week, 
I must make a report on my explorations on the subject of arbitration to the 
allied board in Kansas City on the 14th. 

It would greatly assist me in making such report if I could receive in advance 
of the meeting your reaction to the suggestion that controversies over returns 
on percentage engagements be included in the arbitration plan. 


I shall be away from Washington in the meantime, but a letter sent here v 
be forwarded to me. 





he admission tax was taken 


agreed to pay. we will say. 25 percent 


, 7 . ¥ 
‘cent might be, of the remaining gr 
ly, over many vears the distribut 
} "OY ‘ . . yy ’ y 2T % 
oiven correct and honest I 
> had a variety of excuses al 


i al 


ie first explan: 
1 to the exhibitor: 


that you can't pay 40] 


fave Was 


tever the percent was— 


ffice insists that I get 40 percent of 
that I hand in unless it is for 
me in the contract 40 percent 
gross, take something off: do 
check you up: we will never look 
bargain sut in order to make th 


. lor some reason or other 


ave told m must get as percentage. 
ip in lawsuits brought—we came up again 
| the courts said: 


iat si f defense just does not go. It is ri 


T 


n contract, and you have got to pay—you have g 
on what you actually took in. 


listributors repeatedly warned exhibitors that there was no- 
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you can look at my books, you can look at my books and records 
ill the documents I have got, you can check up on me,” we never 
ito go to court. There was no publicity about it. But if he said, 
he very often did, “No, I am told that I do not have to give 
you, and you just have got to make me do it,” and the distribu- 
had to go to court, and if he was doing the same thing to a 
many distributors with whom he dealt at the same time, the 
ae distributors would file suits for each separate one of them. If there 
to the ere 8 of them involved there would be 8 suits. 
Now, when you file that suit the record is public. Any newspaper- 
can go to the court and he can copy the complaint and the com- 
aints in those cases were to the effect that the distributor had been 
ns wih frauded of what was coming to him under the contract. 


dvance 
‘eturns 
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Now, naturally, if you got publicity about that it was not a 
good thing. The exhibitor wanted to avoid that, and we sy) 
thized greatly with him. 

I wrote this letter to Mr. Myers in answer to his letter: 


DeAR Mr. Myers: Your letter of May 4, 1951, was delivered to me M 
I have given it much thought since its arrival. I had also given thoug 
that and other questions discussed at the meeting between you, Mr. J. R 
Rubin, Mr. Robert W. Perkins, and myself on the whole subject of arbitrat 

While this is in answer to your one specific question, I believe T shoul 
vou. preliminarily, that I think a system of voluntary arbitration in 
dustry is feasible, that it can be worked out generally along the lines 
cussed, that many but not all of the subjects suggested can be made arbit 
and that while at this moment we may not be able to see eye-to-eye o1 
detail, method, and subject, I believe that, with determination, good 
patience, we can accomplish the objective of a workable arbitration syst« 
have already told you that I can see no possible way in which film renta 
other contract terms can be the subject of arbitration. 


I will not go into detail about the other contract terms. A cont) 
is written out, and that is the deal between them, and the qu 
was, Should vou arbitrate as to whether the contract would ren 
or not ; not carried out. but remade. 


lave discussed the matter with Mr. Al Schwalberg of Paramount 


And he, by the way, is Paramount’s general sales manager in 
»f allour American distribution, United States distribution 
and find him in complete accord with me. While the foregoing is my 


view, I gather that it is also the view of Messrs. Rubin and Perkins. I } 
not been able to sound out any other counsel for the distributing companies 


Mr. Myers had suggested that after he left town we check up a 
see what other companies might say about this subject. 


Now to answer your specific question which I have also discussed with M 
Schwalberg. We sympathize with the effort and objective to avoid newspaper 
publicity such as you described to the effect that a number of motion-pi: 
distributing companies have commenced actions against an exhibitor chargil 
him with fraudulent practices in reporting his receipts on percentage contt 
to the respective distributors bringing the suits. 

I see no necessity for such suits, if the exhibitor gives honest reports 
if he will open his books and other records to examination to verify the 
rectness of his reports without forcing the distributor to go to court to ob 
such an examination and accounting. 

Neither the suing distributor, or its counsel, gives out publicity or inf 
tion to the press, general or trade, when such a suit is commenced, but 
the complaints so filed are open to public inspection at the courthouse, 
newspaper Man may make such use of this public information as suits him 
I think that publicity from that source is inevitable if we have to go to coi 

You discussed with us the possibility of arbitrating these percentage rent 
reporting controversies. I think that they can be arbitrated with cert 
limitations. For instance, we cannot agree to arbitrate the question whether 
or not we are to have an examination of all of the exhibitor’s books and records 
from which we can ascertain the correctness of the reports rendered by 
exhibitor. This we are entitled to and this we feel the exhibitor should aff 
us fully and completely. Furthermore, we must be free to use such experienc 
lawyers and accountants as we choose to make the examination. 

But when the examination has been completed, I believe there could 
submitted to arbitration questions which may arise as a result of the examil 
tion so made. Of course, such arbitration should be private. 

We could not, however, agree to admit before the arbitrator as a deft 
the assertion that there was an oral understanding between the exhibitor 
a salesman, branch manager, or other agent of the distributor that the exhibit 
was not obliged to pay the percentage of actual gross receipts stipulated in 
written or printed license agreement or that his books and other records we 
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to be checked or audited or that the exhibitor had a right to report les 
his actual grosses and that the distributor would accept as true sue 
port or any other deviation from the actual facts. 
You suggested that some exhibitors believe that salesmen and other sales 
ts or officials of the distributor have the authority to make such oral deals 
d to accept false reports so that the film rental payable would be less tl 
e film rental approved by the distributor’s home office. That this could be, 
neredible. Continuously over a great many years, such claims have bee! 
de and disproven. They amount to the proposition that the exhibitor has 
ght to make a private deal with some sales representative contrary t it 
icit instructions of the distributor’s home office and in conflict with the 
provisions in the contract. There is no legal or moral justification fo! 
position, Exhibitors have been advised against such delusions. You 
rself have often warned your members against them. You have told you! 
ers that no such power lies in the hands of the distributors’ salesmen o1 


sales representatives and that if the exhibitor contracts for any product 
percentage rental basis, he must give a strictly honest report of his gross 
eceipts during the exhibition of the percentage picture. 
fo encourage the assertions of such claims as a defense seems to us to be 
injustice to the exhibitor and to the sales representatives of the distributor 
If any exhibitor desires to avoid the publicity growing out of a suit, he can 
vy do so but if he forces the distributor to go to court to get an accountin 
annot thereafter ask for arbitration. 
[ should make it clear that the foregoing answer on the subject of arbitrati: 
percentage rental disputes is given on the assumption that a general system 
hitration would be worked out and put into effect which will cover this 
ect as Well as other subjects. Paramount would not be willing to arbitrate 
s subject alone and separate or apart from arbitrating other subjects upon 
ch we could find mutual agreement as a part of a general industry arb 
n system 
nce Messrs. Rubin and Perkins sat with you and me during the discussior 
arbitration, I have sent each of them a copy of this letter 
personal regards, I am 


Sincerely, 


On January 24, 1952, Mr. Myers wrote me about a plan which he 
men swPin eras br 
is going to present to his board, and on February 18 he informed 


that his board had taken action on his proposal to them, made 

ome revision therein. and adopted it as revised, and authorized its 

bmission to the distributors. 

Over a year | efore this the Theater (wners of America had invit | 
he distributors to confer with their representatives in an effort to 
ork out a plan of arbitration. The distributors met with them and 
pointed out that it would not be practicable or desirable for the 
listributors to try to work out an arbitration system with any exhibi 
tor organization, considering the matter separately from other ex 

bitor organizations. 

Consistent with this idea, Mr. Eric Johnston, president of 
Motion Picture Association of America, Inc., on March 20, 1952, sen 
Written invitation to the respective presidents of Allied States Asso 
iation of Motion Picture Exhibitors, Theater Owners of America. 
I denendent Theater Owners Association, Ine.. Metropolitan Motion 
Picture Theaters Association, Inc., and Western Theater Owners, Inc. 
| file a copy of the invitation. I will not read it. 

(The document referred to follows:) 


Marcu 20, 1952. 
WILBUR SNAPER, 
President, Allied States Association of Motion Picture Exhibitors, 
234 West 44th Strect, New York 36, N. ¥ 
Dear Mr. SNApER: In response to the requests of Allied States Association at 
Theater Owners of America to discuss their respective proposals for arbit 
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tion, I am asked by Columbia Pictures Corp., Loew’s Inc., Monogram P 
Corp., Paramount Pictures Corp., and Paramount Film Distributing Corp 
Radio Pictures, Ioc., Republic Pictures Corp., Twentieth Century-Fox Film 
United Artists Corp., Universal Pictures Co., Inc., and Universal Film Exc! 
Inc., Warner Bros. Pictures, Inc. and Warner Bros. Pictures Distributing ( 
invite a committee of two officers or members of your organization and its « 
to meet with like committees of the other exhibitor organizations listed 
to which I am extending a similar invitation, and the general sales manag 
the above named distributing companies and counsel. Mr. William F. hi 
has agreed to serve as chairman of the distributor conferees. Such meet 
to take place in the City of New York as soon as it can be conveniently ar: 
and in any event within 30 days from the date of this letter. 

The purpose is to explore thoroughly the subject of arbitration and conci 
of disputes involving exhibitors and distributors of motion pictures in the | 
States, including discussion of proposals heretofore advanced by exhibitor or 
zations. 

It is contemplated that such exploration will proceed with all reasonabl 
gence and speed, with the hope and to the end that the conferees may 
agreement to present to their respective principals for acceptance and to s 
te the United States Department of Justice for approval. 

Please let me bave your acceptance of this invitation as soon as possible, 
me the names of your organization’s committee, so that I may be able to i 
those accepting, of the precise time and place of the first meeting. 

I am sending a copy of this letter to the Attorney General of the United S 

Sincerely yours, 


Eric JOHNS 

Copy to: Mr. Abram F., Myers. 

A like invitation is being mailed simultaneously to: Mr. Mitchell W 
president, Theater Owners of America; Mr. Edward N. Rugoff, president, M: 
politan Motion Picture Theaters Association, Inc.; Mr. Harry Brandt, presi: 
Independent Theater Owners Association, Inc.; and Mr. H. V. Harvey, presid 
Western Theater Owners, Inc. 


Mr. Kroucn. The invitations were accepted by all of the orga 
tions to which they were addressed. Representatives appoint 


the respective organizations and counsel for each organization met 
April 22, 1952, at the Astor Hotel, New York City, with the gene 
sales managers of each of 10 distributing companies—Paramount P 
tures Corp., Columbia Pictures Corp., Loew’s Inc., Twentieth Cent 
Fox Film Corp., RKO Radio Pictures, Warner Bros. Picture: 
Universal Pictures Corp., United Artists Corp., Allied Artists-Mor 
gram, and Republic Pictures Corp, together with three counsel 
the distributors, Austin C. Keough of Paramount, Robert W. Perk 
of Warner Bros., and Adolph Schimel of Universal. 

The delegates conferred from April 22 through April 25. Tl: 
explored thoroughly the subjects proposed to be arbitrated, appointe 
committees to work on the proposals and report thereon to the cor 
ference and spent the time in daily and nightly work sessions. 

Film rentals as an arbitrable subject was discussed during thes 
sessions. At the very outset the distributors made clear their positio1 
that film rentals could not be arbitrated and at the final session on 
April 25 they stated that they had come to the conclusion that arbitra- 
tion of rentals would not work out successfully. 

On April 25, having reached substantial agreement on the subjects 
to be arbitrated and the procedure therefor, they adjourned to recon 
vene on May 26. Each organization which participated in the co! 
ference approved a statement that “real progress toward an acceptabl: 
arbitration system had been made at the conference.” 

Before adjournment a committee of lawyers was appointed, 0! 
which Mr. Herman M. Levy was chairman, to draft documents reflect 





ne 
iP 


tury 


tures, 


Von ) 
sel 
erkins 


They 
yinted 


BP con- 


these 
sit 101 
on on 
‘bitra- 


ibjects 
recon 
e con 
pt able 


MOTION PICTURE DISTRIBUTION TRADE PRACTICES 601 


ing the results of the conference for presentation to it on the adjourned 
cate and, if approved by the conference, for submission to the Depart 
ment of Justice and the Federal Court for approval. 

The conference reconvened on June 16 instead of May 26. In the 

erin the dra ft hye committee consisting of Mr. Lev) 9 chairman, and 

srs. Myers, Weisman, Klupt, Hamm, Schimel, Perkins and 
ough, aided in its work by virtually all of the distributor attorneys, 
ked diligently to evolve a draft of a proposed arbitration system. 
aid it in its work the committee, at Mr. Levy’s suggestion, engaged 
services of two professors at Yale Law School to bring expert 
technical assistance to bear upon the matter. 

The conference studied, discussed and considered the draft so pro- 
vs debated it thoroughly from June 16 through June 18, and on 
the last day of their sessions appointed a Continuations Committee 
onsisting of: 

From Exhibition: S. H. Fabian (TOA), Emanuel Frisch 
MMPTA), Wilbur Snaper (Allied), Herman Levy (TOA), Abram 
I’. Mvers (Allied). 

From Distribution: William F. Rodgers (Loew’s), Al Lichtman 
20th-Fox), Abe Montague (Columbia), Austin C. Keough (Para 
mount), Adolph Schimel (Universal). These letters abbreviated 

‘fer to the full long names of the various associations. 

The Continuations Committee met during June, July, and August. 
On July 15 I left New York and my place was taken on the committee 
by Robert Perkins (Warner Bros.). I returned in September and 
thereafter actively participated in the deliberations. 

Mr. Perkins and Mr. Schimel informed me that in order to expedite 
the work of the ¢ ommitte¢ » Mr. Myers provided a proposed “Voluntary 
Arbitration Agreement” which with some slight revisions by the com- 
mittee became the basis for a draft dated August 21, 1952. 

I think Mr. Myers refers to it as dated Augus st 20, but the particular 
draft bears the 21st date. It probably was completed on the 20th and 
finally 

Mr. Myers. It was completed at midnight on the 20th; you were 
not there. 

Mr. Kroveu. No, I was not there; I have said so, Mr. Myers. The 
committee submitted it to the respective exhibitors’ organizations and 
distributors with the unanimous recommendation of the committee. 
No exhibitor organization expressed any formal reaction to this draft. 

In the course of studying it, some of the distributors and their 
counsel suggested certain changes in language and in substance. 
These changes were orally stated by Messrs. Rodgers, Keough, Per- 
kins, and Schimel to Messrs. Myers (Allied), Levy (TOA), and 
Fritsch (MMPTA) at a meeting in Washington in Mr. Rodgers’ room 
at the Mayflower Hotel on Se ‘tember 17, 1952. There attended this 
meeting Mr. Alfred Starr, aatity elected president of TOA, Mr. Robert 
Wilby and, very briefly, Mr. Fabian, all of TOA, and Mr. Henderson 
Richey, secrets ry of the conference. 

i might say at this point it was not intended by the lawyers for the 
distributors, and Mr. Rodgers, that we were going to do anything 
but meet with the lawyers for Allied, TOA, and Mr. Fritsch who 
happened to be in Washington at the time. But since TOA was 
conducting a convention, their own convention, at the time, they, 
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without any invitation from any of us came in and attended 
meeting. 

It was unexpected, it was startling that they were there, and \I 
Myers was alone. He did not have his president with him, a 
was quite ups setting at the start. 

But when Mr. Myers expressed his, well, surprise at the perform 
these men all offe rec » leave the room, and Mr. Myers said, ho, 
did not want them to = that, so they stayed on, and we talke 

The ch: inge s., in substance, asked for by eee 3 were rel 
by the exhibitors. Some other ch: anges 1 language were sugg 
by the distributors. Well, they were cau very definite, and it is 
to pi that they were ae upon then. because, there being ni 
in writing before this meeting, Mr. Myers stated that he wa 
seo On paper vn what the distributors were asking for by \ 
ehay ve. Me , Keough, Perkins. and Schimel] told him that 
would return to New York, take the matter up with the distrib 
and put on paper precise ‘ly what would be asked for. 

Upon returning to New York, we reported to ea) distributors 
.eir counsels what had taken place at the meeting in Washington 
ve told them cetevibiens and that the changes of substance 
by the distributors had been refused. 

The three distributors’ counsel then drafted a proposed agree1 
based upon ie — 21 draft, endeavoring to improve and cla 
certain language without change of substance and to fill gaps in 
proposed machinery for arbitration and appeal which had not b 
covered theretofore. They prese nted their draft to the pre sident 
or top executives representing them—general sales managers, 
counsel for the distributing companies to obtain their commitme 
to accept the draft in its then form if it should be acceptable to t 
exhibitors. Such commitment was obtained from all of the distrib 
tors except Allied Artists-Monogram and Republic Pictures Cor 
These two companies had not been defendants in United States vers 
Paramount, and no decrees or judgments, consent or otherwise, | 
been entered against either of them. For legal reasons each of | 
reserved its decision. ‘That is, they did not turn it down, they d 
not say, no; they reserved decision as to whether they could ace 
this draft and enter into the arbitration system if the draft w 
acceptable to the exhibitors. 

Under date of October 17, 1952, Messrs. Keough, Perkins, a1 
Schimel wrote to Mr. Myers tr: ansmitting copies of the draft. I annex 
a copy of that letter. I will not take time to read. 

Senator Scnorrren. A copy of that letter, however, will be pla 
in the record. 

Mr. Kroucu. Yes, I have offered it for filing in the record. 

(The document referred to follows:) 


] 
} 
I 


OctToser 17, 
Mr. ApraAM F. MYeEers 
illied State Association of Motion Picture Eehihitors, 
1131 Dupont Circle Building, Washington, D. C. 

Dear Mr, Myers: We are giving to Mr. Wilbur Snaper, to deliver to yo 
this letter and 2 copies of the draft of the proposed voluntary arbitrat 
agreement. We are mailing to your Washington office 4 additional copi 
make up the 6 you requested. 

:¥ lease refer to the meeting in, Washington, D. C., on September 17 at wh 
the undersigned with William F. Rodgers discussed with you and with Her 
Levy and certain other representatives of TOA and with Emanuel Fris 
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opolitan Motion Pictures Theatres Association, certain changes suggested 
distributors to be made in the August 21 draft of the proposed voluntary 
ation agreement. You will recall that the undersigned did not have the 
wed text for such changes but undertook to describe the subject matter. 
uted that most of the changes the distributors had to suggest were for the 
pose of clarification or improvement and a few involved changes of sub 
e. In the course of the discussion suggestions for changes were made 
or more of the TOA representatives and by Mr. Frisch. 
} stated that you would not undertake to pass upon or consider any of the 
inges Suggested unless and until you received from the distributors a com 
draft acceptable to them. Herewith is such draft. 
The undersigned returned to New York, assembled counsel for each of the 
butors and reported to them on our meeting in Washington. We asked 
h counsel to recheck the matter with his general sales manager And to meet 
ith the undersigned to discuss revisions in the light of our talks at the 
Washington meeting. 
nsel met with us. Following such meeting, we revised the text of the 
21 draft accordingly and, having cleared it with counsel for the respective 
stributors, submitted it at a meeting on October 8, called by Mr. Eric Johnston, 
esidents and top executive speaking for and with the authority of absent 
residents. Each distributor’s president or representative stated that he would 
sent to the board of directors of his company the draft submitted and would 
commend its acceptance, if said draft be acceptable to exhibitor organizations 
din article IV, subject, of course, to the approval of the Attorney General 
e United States district court. However, the representatives of Republic 
tures Corp. and Monogram Pictures, Corp. stated that their recommendation 
eir boards of directors was subject to their respective counsel being satisfied 
t their execution of the proposed voluntary arbitration agreement would not 
their corporations becoming subject to any judgments or decrees to which 
ey are not now subject. 
You will note that a place has been provided at page 24 of this draft for inser 
n of a section on financing, a subject which has not yet been agreed upon; and 
that article VII on conciliation is in the exact form in which we submitted it to 
in Washington. We have omitted the form of order to be made by the 
United States district court. We feel that the form attached to the August 21 
draft should be reworded, particularly in view of the reservation mentioned 
bove, of Republic and Monogram. We feel that the form of order is a matter 
r counsel and the Attorney General, and that action on the Voluntary Arbitra 
n Agreement should not be delayed on its account. 
Should you desire to discuss with us anything in the draft herewith enclosed, 
ve will, of course, be happy to do so. 
We are sending copies of this draft at the same time to counsel for the other 
exhibitor organizations named in artivle IV. 
Following the practice established in the conferences, we trust that this re 
sed draft will be kept confidential and will not be discussed with or releaesed to 
press 
Sincerely yours, 
AUSTIN C. KEOUGH, 
Rorwert W. PERKINS, 
ADOLPH SCHIMEL. 


Krover. On the same day they also mailed to the presidents 
tt 


0 inal of the other exhibitor organizations a similar letter to the 

e sent to Mr. Myers. On November 5, 1952, Mr. Myers acknowl- 
(receipt of the letter and draft. 

There has heretofore been filed with this committee a copy of the 
ist 21 draft and of the October 17 draft of the proposed arbitra- 
agreements, 

During the sessions of the conference in April and in June, reference 

is repeatedly made to establishing machinery for conciliation to 

hich exhibitors might have recourse prior to arbitration or litiga- 

The work of the dr afting committee had been confined to de- 
eloping a plan of arbitration, and no draft of proposed machinery 
tor conciliation had been made by the committee. 


617—53— 
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A first draft of conciliation procedure was made by counsel fo 
distributors and submitted for consideration by the exhibitor org 
izations with the October 17 draft on arbitration. It is inelud 
the arbitration draft of October 17 as article VII. 

While it is clear that neither any exhibitor organization no) 
distributor—except for the commitment of eight distributing 
panies referred to heretofore as to the October 17 draft—had 
ens itself to enter into any specific plan of arbitration, it 
believed by the distributors and apparently by the exhibitor orga: 
tions that, subject to any changes in detail which might result, 
further consideration of the drafts submitted, exhibitors and dis 
tors had arrived at substantial agreement about the subject and ma- 
chinery for arbitration with full knowledge that film rentals were not 
to be arbitrated. 

It came as a shock, therefore, to the distributors and to nearly 
of the exhibitor organizations when Allied, first at Chicago and nex 
at New Orleans, summarily rejected arbitration on the anno 
eround that it did not provide for arbitration of film rentals. 

Technically, to use Mr. Myers’ word, Allied was within its rig 
to reject arbitration on this or any other ground. But having know 
the distributors’ position on arbitration of film rentals from th 
very beginning, having worked through their representatives, that 
is, Allied representatives, with the representatives of other orga 
tions in the industry, so long and so hard, to achieve a prog 
arbitration, for Allied t to have rejected it summarily and comy 
was an astounding performance. 

Now let us see what this proposed arbitration involved. 

I am describing it from the proposal of the October 17 draft. 
have no word by word or paragraph-by-paragraph comparison of 


with the Aueust 21 draft. Of course, there are differences, there 


‘ 


some thi nos tl iit were not in the August 91 dr: aft. Some of them 
even be regarded as changes in substance, although we did not thin 

Our belief was, our feeling was, our purpose was, to stick as ne 
to the Aueust 21 draft as we could. doing a better job in stating 
clearly, stating propositi ions clearly, and stating some of the th 
that we thought had been either inadequately covered or omitt 
altogether. 

I will not read it here, but a letter of Eric Johnston which 3 
with the committee as one of the letters that I referred 
perfectly clear that this draft was not handed to the exhibitors 
a take-it-or-leave-it proposition. It was handed to them for the 
consideration and for their suggestions, if they did not like 
they did not like any part of it. We never got to that. 

1. The proposed arbitration, if approved by the Attorney Ge 
of the United States and by the United States district court, 
hat was something that distributors and exhibitors alike re 
as a condition precedent so as to avoid any possible claim 1: 
that we had conspired together without sanction of law; it was as 
much for the protection of Allied and TO.A and the other organiz: 
tions as it was for the protection of distributors—that if the Attor 
General and if the United States district court gave their ap pro 
the proposed arbitration made available to any exhibitor who at dl 
time he wished to arbitrate, was actually operating a theater, 

a theater temporarily closed, or had a new theater which was a 
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open, a right to arbitrate various claims and controversies before 
local arb itré ation boards mace up of local people ¢ drawn from the 

tion p yicture business in the selection of which the exhibitor would 
have a voice e ither directly or through his association. 

He had a choice of arbitrating or suing. No one could compel 
him to arbitrate. But if he decided to arbitrate he would, of course, 
have to go through with the arbitration and abide by the award. 

He could ask for and get damages in arbitration and, 
proper Case, he could get not only the actual damage which he e 
lished but a penalty of a like amount if the arbitrator { 
ent — to it. 

. Only if the exhibitor asked for damages when he started his 

itration would there be any appeal from the decision of the local 
ya reine board. Then, if dam: ages were either denied or awarded, 
the exhibitor or the distributor could appeal to a national board but 
only as to the question of damages. If the exhibitor did not seek 
damages but sought to have clearance or run determined, the distribu- 
tor could not delay him or take away his victory if he won before 
the local arbitrators by appealing. 

5. Unless the exhibitor wanted to have a lawyer represent him in 
the arbitration, he would never have to face lawyers for the distribu- 
tors or intervening exhibitors. And if he did choose to be repre- 
sented by one or more lawyers, all of the distributors to the arbitration 
could only have as many lawyers as he had. If he had 1 lawyer and he 
brought in 8 distributors, the § could have only 1 lawyer among them, 
1 for all 8. 

Parenthetically, this was an agreed-upon solution of the problem 
that under the old arbitration, consent decree—arbitration. it was 
extremely technical, and the little exhibitor either would have to go 
to great expense to get him a lawyer who would not be a match for 
all the galaxy of high-priced lawyers that they said appeared at 
these arbitrations and raised every technical point possible—and it 
was true—but this sought to leave to the exhibitor w hether there were 
going to be lawyers in this thing or not, and if he did not want 
lawyers there were not going to be lawyers in it. 

6. Instead of ae to go to court with the usual expense and 
delays involved in litigation, wnich might run on with appeals for 
a matter of alin the exhibitor had available to him a speedy and 
inexpensive remedy, including the giving him of damages if he 
established them. 1 do not mean to Say that this arbitration system, 
which would have been speedy and inexpensive, was just a boon to 
exhibitors. It had its reciprocal advantages to the distributors. It 
Was a great advantage not to have to spend a lot of money and a lot 
of time In courts, 

It was also an advantage not to have your business, which is a fast 
moving business, as I think you gentlemen have come to understand, 
— up in litigation. 

fellow who says, “I have not gotten the right clearance,” he does 
not want to have to litigate that in the courts: he would like to get 
it quickly decided. 

He cs an get that by arbitration; he could not get it in courts. 

Now, that was to our advantage in having that decided as promptly 
as possible | ecause, gentlemen, the amount of clearance in time, the 
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area covered by clearance, which would be determined as to w 
or not there are theaters in the area that substantially compete 
each other for audiences, is something that is, in the last analy 
matter of your last best guess. You use all of the informat 
of the experience you can bring to bear upon it. But finally sor 
has to say, “I think it should be this and not that. I think that 
two theaters are or are not in substantial competition.” 

What is substantial competition? Well, it is very much 1] 
word reasonable. What is reasonable? You leave that finally 
judgment of a court if it is a legal matter or a jury if it is 
matter. 

Well, just as here in the operation of the business you leave 
the best judgment of initially the distributor’s representative a 
exhibitor’s representative, and if they do not see eve to eye « 
they propose to let somebody else do it, some one arbitrator 
maximum of three arbitrators 

While the exhibitor and the distributors could have th« 
right to subpena witnesses and produce evidence and call for 
ments, books and records as they would in court, the arbiti 
would avoid the usual legal technicalities experienced in a la 
For example, the arbitrator could receive hearsay evidence 
the court might have to reject it. 

8. An exhibitor’s comp ylaints about clearance and about runs 
be arbitrated. Certain guideposts heretofore approved by the | 
would be applied by the arbitrators in determining whether clea 
in time and area was reasonable or not. Similar guides heret 
approved by the courts were stated for the arbitrators’ use in «i 
mining whether the exhibitor “had been”—in the language of! 
draft—“afforded a fair opportunity to license feature motion pict 
for exhibition in his theater on a desired run’’—that is, a run di 
by the exhibitor—“equal to the opportunity afforded by the dist: 
to another exhibitor who was then exhibiting pictures of the di 
tor on that run in a competitive theater.” 

The distribufors were willing to limit their right to req 
competitive bidding to two prerelease pictures per distributo 
year, and to cases where the distributor had received a writ 
quest from an exhibitor for competitive bidding or where t! 
tributor should require competitive bidding to comply wit 
judgment, decree, or order of a court or in good faith to pi 
itself where it has reasonable grounds to believe that there is col! 
among exhibitors in licensing the distributor’s pictures. 

Perhaps I should say as to that that the whole snbject of co 
tive bidding was one of the most difficult subjects to deal wit! 
conference on arbitration. 

You had extremes. You had the exhibitor extreme that thi 
not want ever to have competitive bidding, under any conditio 
vou had the distributor extreme that they wanted to put competit 
bidding on every picture that they thought they wanted to have 
revardless of number and regardless of condition and regard! 
ever vthing else: and between those two extremes the conference fi 
battered this solution out. Ttisa compromise. 

The two prerelease pic tures a year were snuevested by amen 
one of the exhibitor organizations, TOA, and as the man phi ist 
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said, “Iwo pictures per producer,” referring to “producer” as the 
producing company. Realizing that there were a great many pro 

sa distributor might distribute pictures of a great many di fferent 
pendent producers. To give each producer two pict tures a year 
ild be excessive. and I suggested that they have the words “per 
butor,” not “producer” 
Mvers remarked at the time that they never looked 
. in the mouth, so he did not have any objection to cutting 
ias suggested. It was cut down. 

.Myers. Really, I wasn’t that corny, was 1 ¢ 

tor SCHOEPPEL. et me ask you at this stage, Mr. Keough 

\I K Rot GH, Yes, Sl 

senator iementiies: (continuing). You take the distributor 
yvainst the producer of the picture, with reference to this clause in 
vour arbitration agreement that you had finally worked out, would 
that be based upon a firm contract for a fixed period of time between 

producer of the picture and the distributor, for a year or 6 months 
or 2 years or how long? What I am trying to get at—— 

Mr. Kroveu. I understand; I think I can clear it up for you. 

Senator ScHorrrer. Yes. 

Bs KroucH. A company like RKO, whose member testified here 

sterday, said that they had pictures that that company made itself 
it its studio and they also distributed pictures that were made by 
certain independent producers. They were made for the producer 
himself, and they named Samuel Goldwyn and Mr. Disney, and they 
may have had other independent producers marketing their products 
through RKO. 

The meaning of this was that in each distribution year—and a dis- 
tribution year or season usually runs from, say, August 1 of one year 
tot he August 1 of the next ye: ir—it ms Ly vary, it may be from Se *ptem 
ber 1 to September 1—it depends on the standard set by the particular 
distributing company, but mostly it is that fall-to-fall season—this 
meant that RKO, the distributor, can during any given distribution 

ir offer to the exhibitors of the United States 2 pictures on a pre- 
release basis, not 2 pictures for each independent producer. 

lf they, for whatever the reason was, determined that 1 of those 2 
pictures would be a picture that Mr. Goldwyn made, and another 
would be a picture that Mr. Disney made, they could not prerelease 
in that year any picture that RKO itself made or any picture that 
RKO distributed for any other producer-independent. 

RKO was limited to 2 of these in each 12-month period. Simi- 
larly with Paramont, United Artists—United Artists is just a dis- 
tributing company; they do not make pictures. They may help 
finance re producers to make pictures that they can dis- 
tribute, but the pictures belong to the producer, and there are a good 
many of them. 

Now, under this, I do not care how many of them—United Artists 
en bring to market 2 prereleased pictures in any 12-month 
per1o¢ 

Perhaps, the things should have been clarified a little. When I 
ve Just said any 12-month period, you might say that they would 

k a starting date for the 12 months this year at some date and some 
ther year for some other date and fix it up like that. 


TT 


ID 
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Well, that was not the intention, and had anyone suggested 
that ought to be made clear and clarified and improved in this draf 
there could not have been any objection to it. It would have bee 
done. That is the sort of improvement we thought we would get 
this draft. 

I might say, while I am on this subject, take Paramount: 
mount, the parent company, is a producer of pictures. The | 
company owns a subsidiary company, owns it 100 percent, cor 
stock. It uses that distributing company to market in the U 
States the pictures which Paramount releases, that 1s, sends into | 
market during a season of 12 months. which, as I say, normally 
about the first of August. 

Now, they make a great many pictures that are not released as 
as they are made. There are various reasons why they have to 
them back a while, but they have a program for a given year of se1 
nto the market. through their distributing subs Fie vy, a certall 
number of feature pictures for that year. 

Some of those pictures are made for Paramount by indiy 
who are not on Paramount’s payroll, but are more or less indeps 
and they have a direct ownership interest in the picture that 
make. 

Mr. C. B. DeMille is one of those. Mr. C. B. DeMille is his 
f merly he hada corporatic nh, but now he does it as an indiy 
and is himself—the producer of the pictures. He has a financial 
est with Paramount in the net returns from the pictures he n 
from their marketing throughout the whole world, and for as | 
time as those pictures are in existence and can be taken to market. 

Senator Gitterrr. He uses Paramount as the sole distribu 
agency- - 

Mr. Krovan. Yes, he does. 

Senator GinLerre (continuing). For his product ? 

Mr. Krow H. He does. Paramount puts up most of the money 
make those pictures. DeMille puts up a portion of the m« mey; P 
mount puts up most of it. 

Mr. DeMille, because he supplies the genius, talent, and whatev 
it is that enables him to make a more ap pealing picture to great} 
of people throughout the world than other producers are able to 


» 
i 


other Paramot nf prod icers or other sdodibahs for other com] B 
is rew: irded 4 for that talent, that genius, that experience, whatever you 
ull it i. considerable share of the profits from marketin 


any profits until you first get back t} 
iking the picture, that is, your capi 
e no profits til» 1 vel eng it al back DeMille’s pict 
fe w and far between, but they have been so creat and so 
patrons throughout the world go to see them, gladh 
and most of them make a good, big profit. 

Paramount, in the last 3 years, has prereleased just 2 2 feature pict 
in the sense that there was a national program of prereleasing t! 
pictures in the United States, and those pictures were the 2 DeMill 
pictures, Sampson and Delilah, first, and over a year later, The G 
est Show on Earth. 


Those two pictures were very, very expensive to make. 
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actual cost of making those pictures at our stud ind or ( 
itions—DeMille went down to Florida to make the circus picture 


t at the place, the home of the cireus down there—the money 11 
vested in making those pictures was between 314 and 4144 milllon— 
I have not got the me mory of the exact costs. 

Now, that was just the money spent in turning the picture age In 
addition to that, of course, you have to supply prints of it. Both 
pictures were made in technicolor, and technicolor is an extr: asi irily 
expensive process. ‘The picture business has not found as good a 
process as technicolor up to this date. It is more expensive than any 
other process, but when you are investing a large sum of money in 
making a picture, you also give it the best, the best in color, the best 
in prints, and adve rtising: the co mpany spe nds money, its own money, 
it is not shared by any exhibitor, in advertising the pic ture before it 
comes to the—before it is even finished, that is to whet the public’s 
appetite for the picture. 

Now, those two pictures, because they involved such a big invest- 
ment, and because they were of such a great ap pealing character, were 
put out as what was formerly called a road show, now called a pre- 
release, and that meant simply this: That not Mr. DeMille aa not 
the Paramount studio, but the distribution company, conferring with 
the president of the Paramount Co., and certain others of us, including 
myself—not as a lawyer but as a business executive, a director, and 

er officer of the company—determined that the way in which we 
could best market this picture was by first sending it out in a certain 
number of cities of considerable size strategically located throughout 
the country, and we hoped that the exhibitor to whom the picture 

ld be offe red because he had had past exper ience with pl ietures of 
that kind, Gone With the Wind being a great picture—that was Metro’s 
pl ture there were other ison tures be fore that—the ‘y were offered by 
exhibitors to the public at an admision price which was higher than 

‘normal admission ead the theater that played it in this limited 

mber of engagements in what they called prerelease. 

Formerly, the distributor told the exhibitor what to charge, and that 
was done with Gone With the Wind, and there was no law, no restric- 

on, no decree against it. But when we came to the decree, the various 

rees, of 1946, 1947, 1948, and so forth, each one of those contained 
in on the distributor’s fixing the admission price of a 
tering into an agreement with an exhibitor to maintain an ; 
that the exhibitor elected to charge. 
therefore, the distributors who are under that decree, 
lease a picture cannot, as it has been suggested in other t in 
e, say to the exhibitors, “You have got to charge a dollar, you | 
) on arge a dollar-and-a-half, you have got to char 
et the picture.” That is what you have been tol 
these two pictures I am talking about, ieasoase has taken 
, extraordinary as they are, into the market—we have found ex 
tors who are perfectly “willing to charge what they believe those 
tures are worth to their patrons, and they determine how much 
heir patrons should be asked for them, not the producer or distributor. 

They know whether they can ask their patrons to pay a dollar or 85 

‘D> cents or some other price. They know what they can ask their 
patrons to pay for children or matinees as against night ‘saayanl 

hey are experienced in the business; they run their theaters 


bel 


re this or you 


le ] 
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Senator Gruterre. Mr. Chairman, may I interrupt there? 

Mr. Keoven. Yes. 

Senator Schorrret. Yes, Senator. 

Senator Gitterre. Mr. Keough, while that is unquestionably very 
clear, is it not possible on a system of bidding to say—not to say to 
an exhibitor, “You must charge this or you do not get the picture,” 
but say, “Your bid is not acceptable; you cannot have the picture be- 
cause we do not like your offer.” 

Mr. Krovuen. That is perfectly true. 

Senator Ginserre. And is that not an indirect way of controlling 
the exhibitor’s prices ? 

Mr. Keoven. Well, I do not think it is. I think you reason toward 
that, but if you realize, Senator, that wherever you charge a percent- 
age of the exhibitor’s intake, not his gross, but his gross after he 
deducts his admission taxes, you have got to have an idea about what 
that gross is likely to be. 

Now, if you have got only 1 theater to whom you can license that 
picture, in a community where he has got no other competitor, he has 
got the 1 theater in the community or he has got all of the theaters, 
there may be more than 1 in that community, he has got an actual 
monopoly, not an illegal monopoly; he has got a real monopoly, an 
actual lawful monopoly. Now, all you have got to do is try to argue 
with him, persuade him, sell him on the idea of buying your picture 
at all, to play it in the best time of the week, to play it at a percentage, 
and if he says, “I will not play anything on percentage,” you have got 
an election there, if it is a matter of principle with you, to say, “Well, 
1 won’t let you have the picture at ali unless you play it on a percent- 
age,” or to take his deal. 

If you are a salesman, you are going to do your best to argue with 
him and wear him down and not take his “No,” but finally if you want 
to stay in business, if you want to market your pictures, you finally 
have got to get revenue that he can produce for you, and you do. 

You may wait in the process in selling, bargaining. If he says, 
“Surely, I think this picture is worth that price, I will give you that 
price for it,” and that is over and done with, you do not have any 
waiting in the bickering, the buying and selling process; you get it 
done quickly. Some exhibitors do business in that way. Many of them 
do not, and there is nothing wrong, there is nothing unlawful about it. 

Certainly, the distributors are not saying—I have listened to some 
distributors’ representatives—they do not claim that the exhibitor is 
exceeding his rights or is doing anything wrong or illegal in trying 
to make the most of his bargaining situation. That is their right, 
because it is matched on the other side by the distributor, if he has got 
a good picture, if he has got one that the exhibitor wants to have be- 
cause the public wants to have it, well, you have got something that 
he has got to pay more money for. 

If you are dealing on a percentage basis, admission price is one of 
the factors in determining how much money you are likely to get. 

It does not apply just to these prerelease pictures. The simplest 
way for a distributor and an exhibitor to do business is to agree upon 
a fixed or so-called flat rental for every picture; that is a cinch. 

That may be $50, $100, as low as $12, but on that you never can get— 
the distributor can never get—a real informed idea about what that 
exhibitor is able to do with pictures. 








_ ors Sr ww 
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If they have some pictures that they can play in his theater on a 
percentage they get an idea of what that exhibitor can do in the way 
of business; so when they get that information about the kind of busi- 
ness his theater is capable of doing, they have got a much more reason- 
able basis to agree with him upon the flat rental. If they cannot get 
that information it is more or less guess work, absolute guess work. 

Oh, you try to say, “Well, here is a theater in a similar community 
and the same set of circumstances and this exhibitor has paid $50 for 
this picture, and the other fellow similarly situated ought to pay 
$50 and not $25.” That gives you some kind of a standard to go on. 

Now, of course, you can only have competitive bidding where you 
have got 2 theaters, both of which want a given picture at the same 
time; 1 does not want to follow the other. 

Because they are so competitive with each other that they cannot 
effectively share the audiences together, each one of them, if 1 comes 
first and one comes second, will gross more money than if the 2 of them 
play day and date, as the expression is in the trade, because they would 
not each get as much gross business as the 2 of them playing it on 
different times, the same picture, would get. 

Now, if you have got two such theaters, and they both, being in 
competition, want your picture, and they want it the first run, the first 
time, in their community, how do you give it to them? How do you 
decide which one of them is going to get it ? 

Well, if both of them say, “I will give you a flat rental for it, I won’t 
play it on percentage at all, I will give you a flat rental,” and each of 
them gives you a fixed sum, and the fixed sum is identical in amount, 
then you have got to do your best by seeing if they both will not raise 
their amounts so as to put one a little ahead of the other, so you are 
going to have a choice as to which one gets it. 

On the other hand, if they give you percentage, one fellow has got 
750 seats in his house, and the other has got 500 seats in his house, and 
they are otherwise comparable houses, both good theaters, modernized, 
clean, kept up, good management, good location, and one fellow offers 
40 percent and the other offers 40 percent of the net after taxes, his 
zross, how do you choose between them as to which is the better offer ? 

Well, it does not follow that the fellow who has got 750 seats is 
actually making the better offer than the one who has only got 500 
seats because it frequently happens that the fellow who has got 500 
seats may.do a very much better merchandising and advertising job 
than the fellow who has got 750 seats, and you know it from his past 
experience, so if it is all equal, and you cannot tell between them, 
you give it to him because he is the favored one. But one of the 
ingredients that is bound to enter into the decision as to which one 
gets it first is what the intake is likely to be. 

Now, you ask an exhibitor, not on just these prerelease pictures, but 
you ask him on most of the pictures that you show on percentage rental, 
“What are you going to charge?” He does not have to answer it. He 
can say to you, “That is none of your business.” He can say to you, 
“Well, you are forbidden to ask that question under your consent 
decree.” Well, he would be wrong in that because we are not forbidden 
to ask it; we are forbidden to dictate it. We are forbidden to force 
something on him. 
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Each one of them gives his price, what he is going to charge 
for this picture. If it is an ordinary picture, he is going to charge 
his ordinary price. They may have different prices. One may have 
an admission price higher than the other; that is his policy. 

Well, if you know what the price is you can apply that to the number 
of expected seats he is going to sell, and you add it up; it is just a 
matter of mathematics, it is partly guesswork, but it is estimated. 

Of course, if you got one of these extraordinary pictures the attend- 
ance for that should be very, very much greater than the attendance 
for your ordinary good picture. So obviously, what he is going to 
take in is going to depend upon what he is going to charge. 

A man may say, “I am going to chargs 50 cents.” Another man may 
say, “Il am going to charge 75 cents, or I am going to charge a dollar— 
going to charge a dollar because I hear that other exhibitors that 
played this picture and charged a dollar, and they did very well 
with it.” 

If you have that information you have got to use your judgment as 
to which of the offers will produce you the most money. 

As was pointed out in yesterday’s testimony, which I do not know 
whether you heard, from Mr. Zimmerman, he said you can get an 
expression of intention from an exhibitor, but if he changes his mind 
about it, if he reduces his price, if he never starts with the price that 
he told you that he was going to start with, there is not anything 
under our decrees that we can do about it, because we cannot agree with 
him to maintain prices. If he does that it is just too bad for the 
distributor. There is no suit that can follow. He just changed his 
mind, we will say, to put it charitably. 

But suppose you have got a case—let us go to one of the large cities, 
and suppose you have got 2 or 3 theaters, each one of them suitable 
to get great attendance to an outstanding picture, and each one of 
the theaters wants it. They bid for it, and each of the theaters 
tells you what they are going to charge. One of them says, “I am 
going to charge a dollar,” another says, “I am going to charge a 
dollar and a quarter.” 

Now, let us say the ordinary admission for that theater is 75 cents, 
so that is an increase of 25 cents or 50 cents. 

Now, the third man says to you, “Oh, wait a minute, I am going 
to charge $2.50 admission for this picture.” 

You, as a distributor, may have an idea that instead of bringing 
more money into the theater, if the exhibitor charges $2.50, he is 
going to drive a lot of people away at that price. If you have got 
that problem, what do you decide? To give it to the fellow who 
is going to charge $2.50? Not if you believe you are going to get 
more money into the box offices of either of the other two theaters. 

That is not an imaginary situation. I do not know whether it 
could be proved up in actual bidding experiences, but I do know 
that exhibitors have talked about fixing prices of $2.50 and I heard 
that some exhibitor thought that in certain kinds of pictures if he 
could get an exclusive for a long period of time he could get $5. 
Sure, he might get $5 from some people who could afford it, but, 
gosh, he would not get very much money in at $5, and the owner 
of the picture and the distributor would suffer, and he would suffer 
along with it. 
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Now, in this business, there is no yardstick by which you can tell 
whether a picture, regardless of how much its cost, regardless of all 
the talent and time, money and effort, and stars and skills that have 
gone into its making, is going to appeal to the public or not. You 
do your best to make the picture, and to make it the best you can. 

You do that in competition with every other studio that is making 
a picture. There is a limited amount of playing time on the screens 
of the 19,000 theaters of this country. 

I said a limited amount of playing time because the theaters change 
programs once a week; some few of them are able to get 2 weeks’ 
run out of an unusual picture, and on rare occasions they may be 
able to run for several weeks; but most of the exhibitors of this 
country are exhibitors who can play the picture, and do play the 
yicture, half a week, three changes a week, some of them double 
bills, many, many of them single bills. 

We have heard shouts from the public that the double bill is a 
terrible thing; that you go in and you have got to look at a bad picture 
to see a good picture. They are right. 

On the other hand, they go, and when the exhibitor tries to give 
them a single bill, his business drops. He gets enough drop in 
business, and he goes back to the double bill. It depends upon the 
area of the country, too, whether it is double bill or single bill. 

The exhibitor does it because he finds his public—some sections 
of them may be hollering a lot about them, but most of them, his 
public likes the double bills, pays in attendance to see the double bills. 


Well now, I say you have got a distributor, one distributor, with 
his pictures to show, who has got to compete for the best time in that 
theater with other producers and distributors who make pictures, 


and who also are trying to get their pictures in on that same best time. 

What are best times? Well, normally a Saturday and a Sunday 
are the best days of the week for showing pictures. Those in many 
places are the days when the exhibitor finds crowds come in who will 
go to his theater, and they do not care very much what they see and, 
as a matter of fact, many of them would rather see a Western picture 
than one of the finest pictures that is made. So that exhibitor likes 
to have his Saturday and Sunday kept for him to make this money 
on Western pictures, for which he pays relatively little, and pays 
usually a flat rental for. 

He makes a lot of money on that kind of picture, but he has got 
to operate with other kinds of pictures, al he picks and chooses 
among the pictures. He has a right to say, “I want this picture and 
I don’t want any other picture that you are offering here. I am not 
interested. This is the only one we want.” 

Because we have got a decree which says, “You cannot force, you 
cannot block-book, you cannot combine 2 pictures,” you cannot say 
“If you want this picture you have got to take 3 or 4 or 5 other 
pictures.” We no longer can say that. At one time we were able 
to do that. 

As a matter of fact, at one time it was lawful, recognized by the 
courts, as long as it was not done in conspiracy with competing dis- 
tributors; the courts said that was a lawful way of doing business. 

But lately they said, “Ah, but you have got a copyright, and it ~ 
is like a patent; you cannot combine two copyrights.” You could 
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combine two barrels of apples or anything else that were not patented, 
but you could not—you could combine as many of the same books 
as you wanted. You can say, “I won’t sell you this one copy of this 
book, I can only afford to sell you a dozen copies or 50 copies,” but you 
could not say, “You cannot have this book unless you take some other 
copyrighted book” That is the Sherman Act. 

Now, you get to the point where these exhibitors, picking and 
choosing with a different number of days that they want to fill, 
can bargain very definitely with any distributor. They never have 
to take all or even most of any distributor’s output. Some of them 
want to do that because, like any merchant, they believe in the ex- 
perience they have had in the past. They know that, by and large, 
a company like Paramount has year in and year out made good pic- 
tures, outstanding pictures, and some pictures that were not so good, 
and were not so good in the sense that they did not bring people into 
the box office, and a company like Metro has had that kind of great 
reputation all through the years. 

Other companies have had some of their pictures like that, but they 
have had more ups and downs. I do not mean that Paramount or 
Metro has not had a particular year in which it was down, its output 

yas not attractive, it was more disappointing than it was in some other 
years, but, by and large, year after year they gave a merchandise that 
the exhibitor knew about and he could count on. So they bought a 
large number of pictures. 

Now, they can do more or less picking and choosing. They do not 
have to buy as many pictures as they formerly did; they do not have 
to buy as many from any particular company. 

We go—Paramount salesmen go—into a theater that changes three 
times a week—that is, one of the small theaters, It is either a theater 
in a small town or it isa theater in a neighborhood of a large place. 

Let us say he has got a single bill, so he needs altogether, if he 
runs throughout the year, 156 different feature pictures a year. 

Now, there are made and offered to him in the market every year 
many times that total-number of pictures. Of course, they vary in 
quality. Of course, some of them are very good and some of them 
are very poor. 

Paramount salesmen obviously want to sell him as many of their 
pictures as they can sell them, and they want to get as much of his 
most favorable days, the best-attended days as they can for the Para- 
mount picture. 

For that they have to compete with Metro salesmen and with 
Universal salesmen and with salesmen for all the other companies 
that sell to that exhibitor. 

It may be that in a given place there are two different exhibitors 
who are competing with each other. They do not use the same pic- 
tures. Hither by their own wish or because they have been doing 
business that: way for a long time they, in effect divide product, com- 
panies’ product, between them. 

They say, “All right, you, Senator, are operating the Gem Theater ; 
I am operating the Strand Theater. You play Paramount. pictures, 
you play 20th Century-Fox pictures, you play Universal pictures; 
you make up your program out of those, and occasionally you get 
a picture from Columbia, and so forth, odds and ends, things that 
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maybe I do not want; maybe I do not like them as well as you like 
them. I, on the other hand, have got Warner pictures, and I have 
got Universal pictures, and I have got United Artists “geen, and 
I have got various other brands, and I have got enough pictures to 
supply my needs.” 

Now, Paramount does not leave you and go to me and say, “Keough, 
Senator Gillette has been playing our pictures, Paramount pictures 
at his Gem Theater for a long time, but we would like to see if we 
cannot get more money than he is paying us. How about your buying 
our pictures? How about your bidding. for our pictures?” 

They do not do that, but 1f in the course of years an exhibitor takes 
pictures for granted, he takes Paramount pictures for granted, he 
just does not try to exploit them, as the expression is, he does not 
try to advertise them, he does not try to point out to his public the 
good things about them, he takes it easy. I mean in the past he has 
made a good deal of money, and he is still running the business but 
is taking things easier, and he may even get himself a manager who 
thinks that he will make a hit with the proprietor by trying to buy 
the pictures for less money than he has gotten them before. After 
reasoning with him, persuading him, doing everything he can, the 
Paramount man may say, “Well, let me see if I cannot better myself 
by seeing if I cannot get a fairer deal or fairer treatment for my 
pictures from the Gem’s competitor.” 

Normally they do not do that because if the exhibitors have been 
fair dealers, if they have been honest dealers in reporting their 
percentage picture returns, if they have had a minimum of disputes 
and complaints, if they have not derided the product—not to the 
salesman, because that may be part of the selling trick, I mean the 
buyer will talk down to the seller the merchandise so as to get it 
cheaper—but not going to his public and saying, “Paramount pictures 
are lousy”—I think that expression was used in some letters that 
were written—the distributor sticks by his old customer. 

Now, a new theater comes into town. There are still two theaters 
there, and a third comes in. That third is a newly built theater, 
maybe a little larger, certainly more modern than either of the others, 
and he wants pictures. What does the distributor say to him? “I 
am sorry, you are a Johnny-come-lately; you cannot have any of our 
pictures first run; they are already sold to the Gem or the Strand”— 
whichever it is—“you just have got to wait; you cannot have them.” 

Now, that is an attitude that is strongly favored and urged, indeed, 
by the exhibitors who have the pictures. The distributor is left to 
face a law suit from the newcomer. The neweomer shows that he 
has tried to get pictures, and what does he get? He gets the leavings. 

He says how much he has been willing to pay, and so forth, but 
he does not get them, so there is a suit, a lawsuit goes on. 

That lawsuit is very expensive, and you cannot tell how that law- 
suit is going to come out. Because there are so many of those law- 
suits in the past several years, arbitration was one of the things that 
was sought for, I think, by exhibitors and distributors alike. 

If you have got two theaters, and only 2 theaters to choose between, 
you can do several things. You can get them to bid for the pictures, 
that is, picture by picture; you can divide your pictures with them, 
and say, “You will get the first: picture and he will get the next 
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oh and so on down the line, or you can say, “I will sell my 
*aramount pictures, all of them, if he will buy, to one theater, and 
Metro will sell it to the other theater,” and so on, to divide product; 
those are things that can be done, and those are things that are done 
and have been done. 

I dare say that the plight of the individual independent exhibitor, 
whether he be large or whether he be small, is suet improved today 
from what is was before the Government obtained the dsarese as the 
result of the long trial in 1945 and appeals to the Supreme Court, 
by the fact that heretofore if a distributor found difficulty in getting 
his pictures played by an exhibitor on the terms that that distributor 
thought they should be played on, that distributor could go into that 
man’s community and build a theater against him. 

The excuse for that was, well, the distributor’s pictures were being 
shut out. This fellow had a monopoly, and all the distributor did was 
to go in to protect and keep the market open. 

Well, that might have been the initial reason for it, but after a 
while, it got to be so that they found that there was money in the 
exhibition business, so they added more theaters, and they built up 
their own circuits; and it is claimed—and I think with justice—that 
the building of such theaters was an unfair way of treating the cus- 
tomers; it just put in a big amount of money against him, an organ- 
ized amount of money against him. It was not like the rich man 
going in and saying, “There’s gold in this business, and I am going 
to get some of it.” 

These were producers and distributors that were doing this thing. 
It was wrong, and it has been stopped, and they cannot do it any more. 

You know, it takes a long time for people to wake up to the things 
that are in their own best interests, and I must say that the producers 
and distributors took a long time to find that divorcement was one of 
the best things that could happen to them. They did not have that 
power to take pictures away from some individual or independent 
theater, and take it into their own theaters—they could not do it any 
more. They were on their own, on their merits; their pictures had 
to stand up. The public had to like them, and they had to sell them 
and sell them hard. 

They have to sell them and they have had to sell them since 1950 
very hard to the exhibitors of this country, big exhibitors and little 
exhibitors. 

I would like to say a word, if you will let me try to finish with this 
arbitration description, because I got side-tracked, and because of 
what you asked me, Senator. 

Senator Scnorpret. Go ahead. I think we have about 10 minutes 
before the Senate opens. 

Mr. Kroven. I will try to finish this business rapidly. I have got 
very little more. 

The tenth descriptive point about this proposed arbitration system 
was that the distributors agreed to subject themselves to certain rules 
in conducting competitive bidding, to insure good faith and honesty 
in its use. If any exhibitor asked in writing when he made his bid 
that offers competitive with his own should be revealed, the distribu- 
tors agreed to do so at the time and place where the bids were to be 
opened and before making an award of the picture for which bids 
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were received. That was a very sensible thing to do. We suffered 
as distributors from a lot of mystery about it. If I tell you that you 
cannot see this or you cannot do that, you not only get angered, you 
resent it, but you also think that I have got something to hide, and 
there was nothing to hide. We put it in the proposed arbitration plan 
as one of the rules of the game. 

Now, without those rules of the game we found that competing 
exhibitors have been refusing to have their bids exposed to other com- 
peting exhibitors. 

The distributor says, “Here are three of you that have made bids. 
One of them says he wants to see what the other fellows have bid. Will 
you agree?” If one of them says, “No, I will not agree, I gave that 
to you in confidence; you deal with that, why should you give my 
secrets—that is one of my business secrets; I will not agree to having it 
done.” 

Without some uniform basis of exposing all bids, such as we planned 
here in arbitration, a distributor is in trouble with some customers 
of his if he does what they say they are unwilling to do. That, and 
that only, is the reason why the distributors have not at this moment 
said, “Surely, we will show you the bids of anybody—of everybody 
else that has bid.” Iam still in favor of doing that. 

I wish my company, as a sales proposition, regardless of what any- 
body else would do, would adopt that as its own individual way of 
doing business, because we have not got anything to hide; and there 
is an awful mystery about it, and it lets people use their imagination 
and call names, and so forth. 

11, Claims that the bidding was not conducted properly and accord- 
ing to the rules could be arbitrated. 

12. Claims that the distributors conditioned the licensing of one 
feature upon another or upon taking of newsreels, shorts, or foreign 
pictures could also be arbitrated. If the claims were established, 
the arbitrators could give relief by cease and desist orders for the 
future and by damages for the past. 

13. Claims by an exhibitor that a distributor had violated a license 
agreement could be arbitrated. If the claims were sustained the 
exhibitor could get damages. 

I hope I have made it clear that arbitration was always at the behest 
of the exhibitors; the distributor could never start arbitration on 
anything. 

By the foregoing there would have been provided a local, inexpensive 
and quick-acting forum for the adjustment of numerous trade disputes. 
Such arbitration might be preferred by practical, honest businessmen 
to the welter of litigation from which this industry has suffered so 
grievously. If it produced the result of materially lessening this 
litigation, everybody in the industry, as well as the public, would 
be the gainers. 

It could be tried out for an experimental period of 18 months. 
If in that time it were found not to be working, and if its insufficiencies, 
brought to light by experience, could not be supplied by changes and 
amendments agreed upon by the organizations that had set up the 
system, then it could be dropped. 

And if it didn’t provide for having arbitrators fix film rentals— 
at the behest of the exhibitor or buyer and not of the distributor or 
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seller—that is, no exhibitor would ask to arbitrate that he paid too 
little ; it was only that he paid too much, and if the distributor thought 
he paid too little, that was too bad, he could not arbitrate that claim— 
it would still not have been a futile effort toward bringing peace and 
understanding and cooperation to an industry so bedeviled by its 
own mutual conflicts while it is fighting off the mroads made by high 
taxes, shifts of employment, television, night baseball, et cetera, et 
cetera. 

I would like to file with the committee some affidavits. The chair- 
man will recall, I am sure, that at the hearings in Los Angeles two 
distributor witnesses were heard. The time was short, and they had 
not covered everything that they wanted to say, and it was ruled 
that they could supplement their testimony by affidavit or other papers. 
I have here some such affidavits. 

In addition to that, during the course of this hearing, witnesses have 
testified to various things, and those things have concerned different 
companies or different individuals in those companies. 

It is physically impossible and impractical to bring all these people 
here to Washington to have the committee hear them as you would 
in a lawsuit, and the next best thing is to try to put in affidavits that 
are answers to those things. I have such affidavits. I understand 
that the committee will judge as to whether they are repetitive, and 
there is bound te be repetition in these things, because different people 
make them up, and to what extent you will want to make them part 
of the record. 

I just put them in; I will give you a list of them, without trying to 
deseribe them. 

I would like to refer particularly to one affidavit because it is made 
by the vice president and general sales manager of Columbia Pictures 
Corp. Iam not going to read it all because it is a little lengthy, in 
the time left, but that affidavit is by Mr. Abraham Montague of 
Columbia Pictures Corp., a man who has had a long, long experience 
in this business with a company that has been known in the trade as 
one of the smaller companies producing pictures, distributing pic- 
tures—never had any theaters—and which at one time in the various 
antitrust cases the Government described as a minor company, one 
of the little fellows, and which later on they described as a major 
company, a company that, with all the things that are said about the 
inhibiting structures of this industry and its practices, did succeed in 
getting from a small status to a much larger status. 

Mr. Montague deals specifically with certain testimony that was 
given by Mr. Lyman Frank Stewart of Danville, Ill., as well as with 
some testimony given by a Mr. Peaslee of Stillwater, Minn. I will 
just refer to one thing. Speaking of Mr. Peaslee’s testimony he says: 

Peter Pan and Hans Christian Andersen are not Columbia pictures, and I 
do not pretend to know how they would be distributed in the Minneapolis-St. 
Paul territory. I do know the facts concerning Salome, which is being dis- 
tributed by my company. Salome has been licensed for exhibition in the Orpheum 


Theater, St. Paul, for 3 weeks, and has been booked and dated to play from May 6 
to May 26. It has not been booked to play for either 6 or 9 weeks 


that was Mr. Peaslee’s testimony. 


Nor is it true that Salome would be unavailable for small subsequent-run 
situations for 6 months. That is not our sales policy with respect to Salome, 
and no Columbia salesman could have so informed Mr. Peaslee. I have care- 
























MOTION PICTURE DISTRIBUTION TRADE PRACTICES 619 


fully checked with the people in my Minneapolis office, and am satisfied beyond 
any doubt that no representative of this company so informed Mr. Peaslee 
or any other person, nor was he advised at any time that he would have to pay 
70 pereent of the gross for Salome. So far as I have been able to determine 
he has engaged in no such discussion with Mr. Chapman, Columbia’s Minneapolis 
branch manager, Mr. Bill Wood, city sales manager, or any other person whom- 
soever acting on behalf of Columbia. 


Senator Scuorrret. Those affidavits that you have referred to, 
those statements on announcements made at those hearings, will be 
received and will be evaluated by the committee for reference, as we 
see fit, into the record. 

Senator Guerre. That was the agreement that we had yesterday, 
with reference to affidavits. 

Senator Scuorrren. Yes, 

Mr. Krovueu. Now, I am told—I did not hear it myself—that the 
committee or its chairman was interested in obtaining some facts 
and figures about the profits, grosses, and so forth, of the production 
end of the business. It has been testified here to the effect that 1952 
was the greatest, most profitable year since 1947, and contrast that 
with the terrific losses taken by the exhibitors who were driven out of 
business. 

I think there was testimony as to the cause of many of these small 
exhibitors having to close their theaters and going out of business. 
I will not try to repeat any of that, but I would like you gentlemen 
to examine—some of it was given by Mr. Taylor on the Coast, a wit- 
ness before you there ; some of it is given there. Without my reading 
it, I offer this, which is a statistical statement that was prepared— 
I do not know anything about it, but it was supposed to be—— 

Senator Scnorprrer. That will be received as a part of your testi- 
mony. 

(The document referred to follows :) 


Gross INCOME AND Net Prorits oF Masor Motion Picture Propucine- 
DISTRIBUTING COMPANIES 1946-52 


During the committee’s hearings in Los Angeles, on March 31 there was 
inserted into the record, on page 75 of the transer ipt, a copy of a trade magazine 
article dealing with gross income of the motion picture industry. The effect 
of that story was to indicate that the motion picture producing and distributing 
companies were waxing fat, that income was at a postwar peak. 

It is net profit after taxes that more accurately reflects the financial condition 
of the nine major motion picture producing-distributing companies. The facts 
with respect to net profits are vastly different from the impression that might 
be gained from a hasty reading of the article placed in the record. 

There are nine major motion picture producing-distributing companies for 
which published financial reports are available. Five of these companies were 
or are now so-called integrated companies, that is, owning and operating theaters 
as well as producing and distributing pictures. As of the present moment, in 
accordance with the consent decrees, divorcement of domestic theaters holdings 
has occurred in the case of four companies. 

Financial reports are generally issued on a consolidated basis, combining 
income and profits for all operations. In order to get an accurate financial 
picture of motion picture production and distribution in the postwar period, 
it would be necessary to eliminate from the consolidated returns the income and 
profits resulting from all other operations. This has been done by most com- 
panies for most years with respect to domestic theater holdings, but not with 
respect to other activities. 

The following table gives the estimated gross income and net profits of the 
nine companies, excluding domestie theater operations, for 1946-52: 


83617—53———40 
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| Gross in- Net profits 


Fiscal year 
peal you | come after taxes 


| 
| $580, 000,000 | $64, 000, 000 
| 590, 000, 000 | 34, 000, 000 
555, 000, 000 | 4, 000, 000 
548, 000, 000 1, 000, 000 
558, 000, 000 16, 000, 000 
597, 000, 000 25, 000, 000 
615, 000, 000 19, 000, 000 


The above estimates include the income from foreign theater holdings and 
also from operations other than film distribution in this country, such as income 
from records, accessories, laboratories, radio and television, ete. If profits from 
such activities could be excluded, the net profit amounts shown above would be 
substantially reduced. 

Furthermore, gross rentals on American films in foreign countries (derived in 
local currencies) now represent over 40 percent of the total rentals on American 
films. The Department of Commerce reported that net foreign rentals (gross 
rentals less foreign distribution expense) amounted to $160 million in 1951, 
compared with $120 million in 1949 and 1950. It is obvious, therefore, that a 
major factor behind the rise in gross income in recent years has been the increase 
in foreign business. 

Significantly, there is a wide variation in the performance of individual com- 
panies, which the composite figures for the 9 companies do not reveal. Thus 
in 1952 as compared with the peak year 1947, 1 company had a gross income 
20 percent greater, 5 companies 5 percent to 10 percent greater, and 3 companies 
showed a decline—in 1 case amounting to 20 percent. 

In net profits likewise, the variation was marked between the peak year of 
1946 and 1952. One company showed an increase; 2 companies a decrease of 
about 25 percent; 4 companies showed precipitate declines of 65 to 75 percent, 
and 1 company saw a substantial profit change to a large loss. Only 3 of the 
9 companies did not have a deficit in at least 1 of the 7 years, 


Mr. Kroven. I would also like to offer for the record, because there 
was a great deal of testimony here by Colonel Cole about what took 
lace in Texas, a newspaper report of the Dallas Morning News of 
Monday, April 20, 1953, in which Mr. O’Donnell, who is the general 
manager of Interstate Theaters, denies that his movie chain dictates 
movie prices in Texas, end he made a statement which is quoted; and 
the same newspaper gives Mr. Cole’s answer to that, which he is 
anxious to clarify—he did not intend to claim what apparently was 
stated. 

Senator Scnorprren. That will be received as an exhibit to your 
testimony. 

Mr. Kroven. Yes. 

(The document referred to follows:) 


[Dallas Morning News, April 20, 1953] 
O'DONNELL DENtES CHARGE OF MOVIE PRICE FIXING 


R. J. O'Donnell, general manager of Interstate Theaters, Inc., Sunday denied 
that his movie chain dictates movie prices in Texas. 

His denial followed a statement in Washington Friday by Col; H. A. Cole of 
Dallas, complaining to Congress that Interstate set the prices Texans must pay 
to go to the movies. 

Meanwhile, Cole expanded on his statement which appeared in The News 
Saturday. 

O’Donnell’s statement said: 

“I deny categorically that Interstate Theaters is a dictator of movie admission 
prices in Texas, or that we agree with the producers of motion pictures to charge 
advanced prices, or conspire to set movie prices in Texas. 
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“Because we operate theaters in the four largest cities of Texas (Dallas, 
Houston, San Antonio, and Fort Worth) we exhibit motion pictures generally 
ahead of the other cities and towns in the State. It is, therefore, natural that 
what we do in our theaters generally sets an example for the rest of the State. 
This same situation exists, I am sure, in Oklahoma, California, Georgia, and in 
all the other film-exchange areas. Some theaters lead the way and others follow. 

“The facts of the matter are: Producers of motion pictures occasionally desig- 
nate certain very superior and expensive movies as roadshows. Examples of 
roadshows are Quo Vadis and Greatest Show On Earth. This type of picture 
is made at enormous expense and often costs 2, 3 and 4 times more than an 
average good motion picture. When we negotiate for the exhibition of these 
roadshow pictures, we find that we must pay 2 and 3 times as much film rental 
as we would for an ordinary good motion picture. We believe that the producer 
of such a motion picture, and the exhibitor, is entitled to make a profit on these 
superior and costly motion pictures, and in order to do so, it is necessary to 
advance admission prices. 

“If the producer and the exhibitor can not make a profit on these enormous 
investments in a single picture, then movies like Quo Vadis and Greatest Show 
on Earth will not be made, to the great loss of all people. 

“Purely as an aside, I would say that if we did dictate admission prices in 
Texas, I would be rather pleased to admit it, because movie admission prices 
in Texas are below those in any other part of the country.” 

Colonel Cole stated: “I am anxious for the opportunity to clarify the state- 
ment which made Interstate of Texas an out-and-out dictator of admission prices 
and exercising monopolistic practices. 

“Due to the demands of the distributors Interstate is forced to pay higher film 
rental for products designated by distributors as roadshow pictures, and conse- 
quently charge higher admission prices. This in turn causes the distributor to 
further demand the same terms for these films from other circuits and inde- 
pendent exhibitors. 

“Never did I mean to question the integrity of O’Donnell and his established 
operating policy of the Interstate circuit. 

“It is Interstate’s constitutional right to exercise their prerogative in paying 
higher film rentals and charging higher admission prices demanded by the 
distributors, but it is unfortunate, by virtue of their particular theaters and 
potentialities, that this is reflected and affects other theater operators who are 
forced by the film distributing companies to pay increased film rentals and charge 
higher admission prices according to terms imposed on the Interstate circuit. 
Other exhibitors are not in that unique position.” 


Senator Scnorrre,. Now, Mr. Keough, because of the time, might 
1 make this suggestion : We have not had an opportunity to question 
you 

Mr. Kroven. I am sorry, Senator. 

Senator ScHorrren (continuing). On some questions that some of 
the committee members besides myself wanted to question you about. 
1 wonder if it would be agreeable to the committee if you would do 
this. 

Since we will have the opportunity of hearing from the Justice 
Department and the Federal Trade Commission at a later time, to 
be determined when they find they can best appear here, and we do 
want to cooperate with them because they have a volume of work 
ahead of them. If at that time we decide that we might want to have 
you present for some examination, could you do that, sir? 

Mr. Krouen. I will be very happy to do that. 

Senator Scnorpret. Is that agreeable with you, Senator? 

Senator Giiuierre. Very agreeable, Mr. Chairman. 

Mr. Krovenu. I might simply suggest that I am planning to leave 
New York the middle of next week to go to Dartmouth College for 
about a week. We are having proceedirgs up there, and if you should 
happen to have the Department of Justice people on during that 
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time, I would have to come back some other time convenient to you 
because I just would not be available to you. 

Senator ScHorrre.. We will try, however, to work it out. 

First, I want to have due regard for the workload and the transi- 
tion that is taking place in the Justice Department, and in the Federal 
Trade Commission. It will also give the committee, the members, who 
have heard these proceedings, an opportunity to evaluate all of these 
matters that have come before us up to this stage of the proceedings. 
We will try to consider all the circumstances before we call you back. 

Mr. Kroven. Senator, I will come back at any time the committee 
desires it. Whether you are able to ask me questions at the time that 
you are taking up the matter with the Department of Justice and 
the Federal Trade Commission or at some other time the committee 
wishes, I will be completely at your dis ae 

Senator ScnorrreL. We appreciate t 

I might say that at this sitting I do ait know just when we will 

call the committee into session again. But I do want to recess, sub- 
ject to the call of the chairman, and subject to when the Justice 
Department and the Federal Trade Commission can appear before us. 
We will try to advise all interested parties. 

Mr. Keoven. I am at your call. 

Mr. Myers. Mr. Chairman, may I ask a question ¢ 

Senator Scnorppet. Yes. 

Mr. Myers. With respect to these affidavits that are being received 
and which, presumably, contradict the testimony of witnesses who 
appeared here, and who were subjected to cross-examination, will they 
be available to counsel for those—— 

Senator Scuorerre.. They certainly will; very, very clearly do I 
want to make that position understood, yes, they will be. 

Mr. Myers. Thank you. 

And, secondly, I would like to give notice now that in view of 
Mr. Keough’s testimony it will be incumbent on me to accept the 
committee’s invitation to make a supplemental statement within the 
20 days. 

(See appendix No. 10 for supplemental statement and exhibits sub- 
mitted by Mr. Myers.) 

Senator Scnorrren. Yes, it was definitely understood that it was 
available to all parties to the hearing. 

Mr. Myers. Thank you. 

Senator Scuorrren. Thank you, Mr. Keough, for your testimony 
here, and we will recess at this time, subject to the call of the chairman. 

Mr. Prive. I am F. W. Pride. I told you that Mr. Bertero of Fox 
West Coast Theatres would like to testify. We are submitting an 
affidavit in view of the shortage of time. 

Senator Scuorrren. That will be received. 

(The document referred to appear in appendix No. 39.) 

(Whereupon, at 12:10 p. m., the committee adjourned, subject to 
the call of the Chair.) 
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THURSDAY, MAY 28, 1953 


Untrep States SENATE, 
SURCOMMITTEE ON MONOPOLY OF THE 
SeLecr CoMMITTEE ON SMALL Business, 


Washington, D. C. 


The subcommittee met, pursuant to adjournment, at 10:05 a. m., 
in room 457, Senate Office Building, Senator Andrew F. Schoeppel 
(chairman of the subcommittee) presiding. 

Present : Senators Schoeppel, and Gillette. 

Also present: Charles M. Noone and Philip Jehle, counsel; and 
William D. Amis, investigator. 

Senator Scuorrren. The committee will come to order. 

Will Mr. Keough come forward, please. 

Mr. Keough, when we concluded the hearing the other day, you had 
finished your testimony. Now, I first want to ask, before going into 
further questioning whether you had any matters that you care to 
present at this time. 


TESTIMONY OF AUSTIN C. KEOUGH, VICE PRESIDENT, SECRETARY, 
AND GENERAL COUNSEL, PARAMOUNT PICTURES, CORP.— 
Resumed 


Mr. Kroveun. I did not, except that yesterday I received from the 
counsel for United Artists Corp. an affidavit from a man who is western 
sales manager. 

He asked me if I would present it to the committee. 

The explanation is that the man who made the affidavit has been 
ill for a considerable period of time and hence the delay in handling 
the affidavit and in handing it in. The affidavit deals with certain 
specific testimony given concerning United Artists on the west coast. 

Senator Scuorrre.. The affidavit will be received under the condi- 
tions under which we have accepted the other affidavits, subject to 
examination on the part of the parties who have appeared before this 
committee. 

Now, if there are no other matters, the committee will proceed with 
this matter through questioning. We expect Senator Smathers to be 
here in a few moments. He has been dotiged on Senate business. 

Now, about April 30, Mr. Keough, I think you commented on the 
arbitration plan which was under study in the summer and fall of 
1952, which plan might have resulted in materially lessening the 
amount of litigation that the motion picture industry was confronted 
with. Now, the question I would like to ask you is this: 

Is there any reason why the individual distributing companies could 
not immediately initiate procedures which they were willing to accept 
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according to the October 17 draft, that is, without waiting for formal 
approval of all of the interested parties? 

{ would like to have your comment on that, if you care to make it. 

Mr. Keoven. I think there are certain matters that concern only 
a particular distributing company and a particular customer, which 
could, if both parties were agreeable, be submitted to arbitration. 

However, when you deal with such a matter as clearance, clearance 
involves many theaters, many theaters that are in competition with 
each other, and they don’t want to say that they will arbitrate a 
clearance question with a customer who complains about the clear- 
ance without having some machinery to take in the other exhibitors 
who may be affected by it, and usually since the subject of clearance 
is a matter that relates not simply to the conduct of 1 company, 1 
distributing company, but deals with the problem of what is competi- 
tion, what theaters are in substantial competition with each other, 
I seriously doubt if there could be effective arbitration that did not 
involve virtually all of the distributing companies, and certainly an 
opportunity to have any exhibitor whose interest might be affected 
come in to that arbitration. 

That is why on that subject I think that you would have to have 
something like a system, not depending just upon a particular distribu- 
tor arbitrating a particular complaint with a particular customer. 
Now there are other subjects undoubtedly that can be arbitrated be- 
tween buyer and seller. It doesn’t have to have any machinery for it. 

Senator Scnorrren. As I recall, most of the complaints regarding 
the unreasonable clearances, that have been made to this committee 
in one form or another, related to the waiting time between the clause 
of the prerelease runs and the time when a picture is made available 
to the exhibitors on particular releases. 

Now the question I want to ask you is, is it your opinion that the 
length or the reasonableness of the time of clearance would be or could 
be the subject of arbitration under the proposed plan ? 

Mr. Krovcu. That description of waiting time as clearance, could 
that be the subject of arbitration ? 

Senator ScHorrrsn. Yes: 

Mr. Kroven. By an individual distributor and a particular cus- 
tomer who complained ? 

Senator Scnorrren. Yes, or a group. 

Mr. Krouen. Ora group? Yes, I think that might be the subject 
of arbitration, I should say if they agreed to do it. 

Senator ScHorrre.. On looking through the record, which is rather 
voluminous—in referring to the contracts in the Paramount contract 
form, this is stated: 

Distributors shall have the right to exhibit or grant a license to exhibit any 
of the said motion pictures as a road show, tryout, or preview, or as a special 
midnight exhibition at any time prior to the exhibition thereof hereunder. Any 


such exhibition shall not be deemed a run of said motion picture nor shall the 
run availability or clearance provided herein be governed thereby or computed 


therefrom. 

Now the question I would like to ask you is this: Would not that 
provision of that contract exclude the question of clearance on pre- 
releases from being arbitrated ? ; : 

Mr. Kroven. Well, if you agreed to arbitrate, it wouldn’t exclude 


it. You could agree that that would be one of the things you would 
arbitrate. 
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Senator Scuorrret. In other words, that would then permit a 
change in a contract? 

Mr. Keovenr. No, not necessarily at all. I can agree that I will 
put the decision as to whether I am right or the other fellow is right 
to arbitration. I can agree that I will submit to arbitration the in- 
terpretation of my contract. I can do that. 

Maybe I may not want to do that, but as a matter of ability to do 
it, there is no question about it, no question at all. 

I think perhaps I should have said to you in answer to the question 
about whether there could be arbitration of a complaint by an ex- 
hibitor against a single distributor, a particular distributor, such as 
the question of whether or not a picture shall be prereleased—I will 
use that expression for the moment—now Paramount might agree 
with this customer or customers that they would submit that par- 
ticular question to arbitration. It would involve a particular picture. 

As I told you, there were only 2 Paramount pictures in the course of 
a period of 3 years that were prereleased on any national basis. I 
referred you to the testimony in California as to the arrangement, 
the treatment of the subject in Los Angeles. It was a little different 
situation there, and it was fully explained. 

Now let’s take this particular question. Paramount had 2 pictures 
in 3 years. They both happened to be pictures that Cecil B. DeMille 
made. They were prereleased, that is they were offered to theaters 
in advance of the time when they were offered generally to all 
theaters. 

Now, suppose Paramount should agree with one or more of its 
customers that they would submit to arbitration the question of 
whether Paramount ought to prerelease these pictures, and ought to 
confine the prereleasing of those pictures to a certain number of 
cities and a certain number of communities, and then wait a while 
before putting them out for all the theaters to have. There is a 
contest about it, a difference of opinion as to whether they ought to 
do that, even a question of whether or not in doing so they were 
violating some law or some decree. 

Now, if that is just something that Paramount says, “Surely we 
will arbitrate that with you,” Paramount would have to abide by the 
result of the arbitration. 

Now suppose the arbitrators said, “No, you shouldn’t do that, you 
musn’t do that. You can’t prerelease those pictures.” That binds 
Paramount. That doesn’t stop any competitor of Paramount from 
prereleasing any of its pictures. That is not binding upon other 
parties. : 

A general system of arbitration, however, would certainly act as 
a precedent. It would have that value, and that is why that type 
of a question could not readily and satisfactorily be disposed of in 
a private arbitration between 1 company, whatever it might be, and 1 
or more of the customers. It would just be that particular trans- 
action. It would have no grvedenbal value, it wouldn’t have any 
influence. 

On the other hand, if that came up in the course of a system of 
arbitration, I think it would have a great influence. I don’t think you 
would have to arbitrate the question over and over and over again. 

Senator Scuorrrsgn. I agree with you. 
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Mr. Krovucu. Now perhaps I should have said that in the first place. 

Senator Scnorrret. None of the distributors who have appeared 
before us have stated they are opposed to affording exhibitors an op- 
portunity to examine competitors’ bids, for various reasons, for 
instance, that the competition of the bid regarding the percentage 
agreement hinges on a number of factors which cannot be assessed 
immediately. 

It has been stated, and I am just speaking generally now, that a 
distributor in arriving at the real value of the percentage bid must 
take into account cash grosses of the theater, location, transportation 
facilities and a number of other matters. 

Now I have been wondering—I don’t know whether this is a fair 
question or whether it is a practical one, but it appeals to me—why not 
restrict these bids to, say, flat rentals in order to avoid controversies 
over the variable factors involved in percentage bids? 

Do you have an opinion on that? 

Mr. Krover. Well, I have an opinion which is based upon some 
observations that have been made by customers of ours. 

Where you have flat rentals, you have to exact a sum win, lose or 
draw, regardless of weather or anything else, regardless of the audi- 
ence’s reaction to the picture, based on what the distributor thinks 
the picture ought to be worth, or to produce at a given box office. 

Now if he thinks it is a very good picture, and ought to be a very 
popular picture and should draw very heavily, he is going to ask for 
a considerable sum of money. 

I have been informed by exhibitors that they are perfectly willing 
to pay what a picture produces, and if the picture produces enough 
business, they will be very glad to pay a high rental for it in terms 
of any agreed percentage of what the gross is. But they are unwilling 
to guarantee that rental shall be X dollars or to do the equivalent of 
it, guarantee it by saying “I will pay X dollars as a flat rental.” 

If they are going to pitch all of the uncertainty about the outcome 
on a given figure, ‘they are going to make that figure as low as they 
possibly can make it, and they would rather pass the picture up. 

They are willing to pay what the picture produces, but they are 
not willing to pay a fixed amount of money which it may be worth 
at the box office, and which it may not be worth at the box office, and 
especially if there are 2 exhibitors who desire the same picture, only 
1 of which can get it for that particular run. 

You have whatever you call the device, competitive bidding, com- 
petitive negotiation. You have got to have one or the other on the 
basis not as to just how little he will pay for it, but how much he will 
pay for it. 

Now the exhibitors are unwilling to buy product on that guarantee 
basis, and if they do buy any picture on a flat rate, flat-rental basis— 
and in some communities you sell your pictures on a flat-rental basis 
or you don’t sell your pictures at all—there can’t be after the fact an 
adjustment of that rental downward, because where there are two 
potential customers, both want the picture, but both want it instead 
of the other, if the winner says, “I will pay X dollars flat rental,” he 
can’t come back and say, “I made a mistake, the weather wasn’t good, 
or the picture didn’t live up to expectations and I lost money on it; 
you have got to give me something back,” because the other fellow is 
in exactly the same position. 
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And that is why it is not practical to market all pictures on a flat- 
rental basis, unless your idea is you will sell the picture for as little 
as an exhibitor is willing to pay you for it. He names the price at 
which he is willing to take gamble and it is a flat rental. 

If so, you don’t have anything to speculate about it. But the public 
takes his speculation. You can’t tell what a picture is going to do. 

You hope it is going to do very well. You hope that all the in- 
gredients that have been put into that picture will meet the public’s 
approval. You hope that all the advertising you do about that picture 
will whet the public’s appetite. 

You hope that the exhibitor will take the advertising that has been 
prepared and use it, use the copy and use his own imagination and his 
own ingenuity to get the public to come into this theater to see the 
picture. 

Now you can use all of those things, and the public will still turn 
you down and not patronize the picture to the extent that you hope 
and expect that it would. Both the producer and the distributor, and 
the exhibitor, they all can be disappointed in a picture. 

Now the only possible way in which you can treat with that subject 
of getting what the public is willing to pay at the box office and taking 
the gambling out of it, without making the gamble on the producer’s 
side, or all on the exhibitor’s side, is te say “All right, let’s argue 
about what is a reasonable portion of your gross receipts, what per- 
centage of your gross receipts you should pay.” 

If the gross receipts are big, why the film rental is big, and the 
exhibitor makes a profit. That is what he ought to make. That is 
what everybody wants him to make. 

Now if he wants to just get it as cheap as possible, not measure it 
by his box-office results. 1am not talking about its value in aesthetic 
sense, I am talking about what the public that pays the bill thinks 
about the picture. 

If they think the picture is one they want to see, that they will enjoy, 
and they get it largely by word of mouth, they will come in and 
patronize it in large numbers, and they will pay something more for 
an unusual picture in the way of an admission to the theater than the 
will for an ordinary run-of-the-mine or average picture. They will 
do that. 

The public isn’t hollering about that. Yes, the public always hollers 
about paying something that doesn’t merit it. If it merits it, the 
public doesn’t object. The public objects to being stuck with some- 
thing that doesn’t merit it. 

Senator ScHorrret. Mr. Keough, a number of the exhibitor wit- 
nesses, going back to this question of arbitration again, were opposed 
to arbitration because of the cost of operating the system. 

I would like to ask you—did the parties in 1952, during the negotia- 
tions, in arbitration negotiations, compute the costs of the proposed 
plan and did they discuss how that would be shared ? 

Mr. Kroven. They appointed a committee to finance the plan, to 
estimate the probable annual cost of setting up the system, if it was 
set up, and how it should be financed. 

I don’t know what the figure was they came out with; I did not 
participate in that discussion at all. I heard it stated that they were 
underestimating the costs of the system. 
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But assuming that they were reasonably right in their estimation 
of what this would cost, the question was how should the plan be 
financed? Where would the money come from? Who would put it 
up? 

Going back to the 1940 consent decree arbitration, the distributors 
footed the entire bill. That wasn’t a very good thing. That left 
exhibitors feeling, well, the fellow that pays the bill controls it. 

So it was agreed upon in principle that that error would not be 
repeated, and whatever the cost would be, would be shared in some 
way between the distributors and the exhibitors. 

It became apparent that the exhibitor organizations as such were 
not in funds to provide a substantial amount of money, but they 
wanted to share in it. They did not want anybody to foot the bill 
for them. 

A suggestion was made within this finance committee that they 
might provide the funds by having the distributors pick out a number 
of older short subjects, that is not feature pictures but one and two- 
reel pictures, and not newsreels of course, and offer those pictures to 
exhibitors at film rental which would be consistent with the fact that 
they were old pictures, and not brand new ones, and which ought to 
produce a considerable amount of revenue. 

Now that would have to be up to the individual exhibitor whether 
he bought one of these pictures or whether he didn’t buy one of these 
pictures. 

If he bought one of those pictures and agreed to pay X dollars for it, 
whatever the price was to be set for it, there was some question as to 
whether the cost of the new print would be taken out of that gross, or 
whether that cost would be provided for by the producer of the picture. 

I think they finally came down to the thought that the cost of mak- 
ing the new prints ought to come out of the film rentals they received. 
But the point was later discussed as to whether or not this simply 
meant that the exhibitors would not buy the current short subjects but 
would buy the old short subjects. 

Instead of that, the result would be that the company that had new 
short subjects to market currently would find that it got no revenue 
for those new short subjects, and in place of that it got a sum of 
money in for the old short subjects, because the exhibitor wouldn’t buy 
both or might not buy both. Some of them would perhaps buy both. 

Now they fell down in their final conclusions as to what the method 
of financing would be, but there was that discussion, there was a rec- 
ommendation by the finance committee that some such system of 
raising the money be indulged in to finance-this system. 

Some of the distributors who were not on the committee raised the 
point that that simply meant that they would be footing the bill or 
the producers of their pictures would be footing the bill, because the 
exhibitor would be just paying for short subjects, old short subjects 
instead of new short subjects. So that was left unfinished. 

How it would ever have come out, I am sure that had there been 
an agreement on some kind of arbitration, they would have found 
the ways of financing it and be fair to both sides. 

Senator ScHorrret. Now I would like to ask you how large a 
segment of the exhibitors in the industry would have to accept the 
plan before the distributors would agree to adopt it on arbitration? 
Do you have any judgment on that? 
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Mr. Kroven. The distributors believe that the exhibitors who made 
up Allied, acting through Allied, and the exhibitors who made up 
TOA, acting through TOA, and the Western Association of Ex- 
hibitors and the number of the eastern groups of exhibitors would 
have to agree to try out a system of arbitration. 

That did not mean at all that they could commit their members to 
arbitrate. That meant that they would recommend it to their or- 
ganization. 

Now we felt that if an arbitration system did not appeal to Allied, 
which had a considerable membership, it wouldn’t be very practical 
to say well, it’s good for TOA and a couple of others that are willing 
to go into it. 

You would have an arbitration system that might be used by some 
of the members of some of these organizations and they would be the 
ones that would be asked to foot the bill or share in footing the bill. 

I think I have testified that originally TOA came to the producers 
through Mr. Johnston or rather through the presidents of the com- 
panies with the proposal that they set up a system of arbitration, 
which TOA had in mind, and they were told it wasn’t practical to 
do that just with one organization, and later on the same kind of an 
invitation to do something about arbitration came from Allied, and 
in Allied, and TOA you have the two largest groups of exhibitors. 

Certainly you can expect something out of them, but they were 
not the only exhibitors in the country. There were others in organi- 
zations and they were asked to come in. 

Now whether or not you could have had arbitration if TOA and 
Allied had agreed with the distributors on whatever the form of 
arbitration was, and say the Pacific coast people didn’t like it and 
they stayed out, but the ‘New York exhibitor groups liked it and they 
would come in and try it out, they weren’t stuck with it forever, 
I don’t know, I think you could have had arbitration with less than 
everybody because these organizations never did speak for all the 
exhibitors in the United States. 

There are exhibitors who aren’t members of any organization. 
They would have an opportunity of coming in and arbitrating if they 

vanted to. They wouldn’t have been called on to foot the bill. 
They might have had a free ride. 

But you could have gone along and had some kind of arbitration, 
at least on a trial basis, without everybody, but you couldn’t effectively 
have arbitration with large groups left out. 

Senator Scrorpren. Senator Gillette. 

Senator Grtterre. Mr. Chairman, there are just a couple of ques- 
tions I wanted to ask. 

I think you may have covered this, Mr. Keough, when you testified 
before, but if so, it slipped my memory. You are vice president and 
general counsel of Paramount Pictures Corp., producer? 

Mr. Keoven. Yes, sir. 

Senator Gitzerre. That is a corporation organized and chartered 
how, in what State? 

Mr. Kroven. The State of New York. 

Senator Giutetre. It is chartered under the State of New York, 
and you are also a vice president of Paramount Distributing Corp. ? 

Mr. Kroven. Paramount Film Distributing Corp. 
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Senator Gitterre. You are vice president of both these concerns ? 

Mr. Kroven. That’s right. 

Senator Griuerrr. Do they have the same directors and officers? 

Mr. Kroven. No, they don’t. The parent company has a large 
board. The subsidiary has a small board. Mr. Balaban, who is a 
director of the parent company and I, director of the parent company, 
are directors on that subsidiary. 

Mr. Schwalberg, who is the president of the subsidiary and a di- 
rector, is not a director nor an officer of the parent company. Mr. 
O’Shea, who is the assistant, is the general sales manager to Mr. 
Schwalberg, is not an officer or director of the parent company, but is 
a vice president and director of the subsidiary. 

A man named Pittman, who is in charge of advertising, is a director 
of the subsidiary. He is neither a director nor holds any other office 
in the parent company. 

Senator Gittetre. Where is the stock held ? 

Mr. Keover. All of the stock of the subsidiary is owned by the 
parent Slade 

Senator Giitterre. The parent company owns all of the stock? 

Mr. Kroven. Yes. 

Senator Giiuerre. Is it divided into preferred and common? 

Mr. Krovenu. No, no, it is just common stock. 

Senator Gmuterre. And it is all held by the officers of the-——— 

Mr. Krovuenu. No, no, by the corporation, by the parent corporation. 

Senator Gitterre. That holds the stock ? 

Mr. Kroven. Yes. 

Senator Grzerre. Well, then any dividends on that stock of the 
subsidiary have to be declared through the parent corporation ? 

Mr. Keoven. That’s right. 

Senator Gmuerre. To that corporation ? 

Mr. Keoven. Yes. 

Senator Grtterre. But as a matter of fact this all is one control ? 

Mr. Kroveu. All one control; yes. 

Senator Gmuerre. The-producing and the distributing? 

Mr. Kroven. Well, since the parent company owns all of the stock 
of the subsidiary, the parent company at a stockholders meeting could 
decide to elect as directors of that company just the directors that 
were on the parent company, but they didn’t decide that. 

They decided that only two of us would serve as directors on that 
company. 

Mr. Balaban isn’t an officer of the subsidiary. Iam. 

T am also its general counsel. 

Senator Gritterre. What I am trying to develop for the record 
here is that the earnings of the two corporations are in effect one 
profit ? 

Mr. Kroven. That’s right, sir; yes, sir. 

Senator Gruuerre. That if the parent company determines that 
there is a dividend that should be paid out to the stockholders, which 
is the company, of the subsidiary, they are the ones that make that 
determination ? 

Mr. Krovenu. No, they don’t. They might do it, but actually we 
directors know what the earnings of the subsidiary are, and whether 
they have got any money left or whether to declare dividends. 
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It is a little different situation than we have ordinarily. This Dela- 
ware company was in existence back before 1949. 

Senator Giterre. Just let me interrupt. You say a Delaware 
company ¢ 

Mr. Kroueu. A Delaware company. 

Senator Gittetrr. Which one? 

Mr. Kroven. The subsidiary company. 

Senator Guterre. Chartered under the laws of Delaware? 

Mr. Krovuen. That’s right, sir. 

Now that company was in existence before the old parent company, 
Paramount Pictures, Inc., was dissolved, and all of the stock of that 
subsidiary was owned by Paramount Pictures, Inc. 

That company, that subsidiary, distributed pictures only in certain 
States, the United States, not all of them. That was done because 
of the tax problem. 

When the old parent company was dissolved, the stock of that 
Delaware company was swotadented to the new parent company, Para- 
mount Pictures Corp. bought all of the stock, and the new parent 
company decided to have the subsidiary do all of the distributing of 
the pictures throughout the United States, not just in certain States, 
and they gave that company what you might call a franchise. It was 
a contract by which they gave them the right to distribute those Para- 
mount pictures in the United States. 

In order to maintain distributing systems they had to have offices. 
Now some of the old offices were in buildings that the old parent com- 
pany owned in fee. They sold that fee title to the distributing 
company. The distributing company didn’t have enough money in 
cash to write a check for that property, so they gave them credit for 
it. 

Now out of their earnings, as they come from time to time, they 
have been cutting down this intercompany indebtedness, so today 
after 3 years the subsidiary actually owns and has fully paid for 
practically all of the property whether they are leases, whether they 
are fees, in which they have their offices. There is one in Des Moines. 

Senator Gitterre. But all of this stock is owned by the parent 
corporation ? 

Mr. Keroven. All of the stock is owned by the parent company: 
there is no question about it. 

Senator Gitterre. So this is just really shadowboxing? 

Mr. Keovueu. No; it isn’t shadowboxing. It isn’t shadowboxing. 
We don’t do things just for shadowboxing, Senator. 

We did that for saving some money. We save money in certain 
tax situations that we are entitled to do. 

Now the money that is saved, of course, belongs to the parent com- 
pany. The parent company could have decided that it would run 
all of the sales offices in the United States instead of having a sub- 
sidiary do it. 

Senator Guerre. Well, I have no objection to your saving money. 
What I fail to understand is that if I own a subsidiary and a piece 
of real estate and if I sell it to them and they out of their earnings 
pay me for it, and I own them—why, I am just buying back my own 
property out of earnings, am I not ? 

Mr. Kroven. Yes, surely ; that’s right. 
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Senator Giterre. And the earnings of the 2 corporations are com- 
puted as 1 enterprise? 

Mr. Krovucu. Oh, yes; they are consolidated. When we pay our 
income taxes they are consolidated, there is no doubt about that. 

Senator Gmuuerre. All right, I think I understand it. I still con- 
tend it is shadowboxing, legal shadowboxing. 

Mr. Keroveu. I say it is shadowboxing if there is no difference, 
but in between there is a question of less expense in doing business 
that way than if you did business the other way, and that is a matter 
of substance. 

If we got no such benefit, Senator, you would be right in saying 
it would be shadowboxing, and it wouldn’t take place. “We would be 
wasting money. But we are saving money. It may not be very great, 
but we save some money in doing it. 

Now, finally, there is a psychological advantage to it. That wasn’t 
why we did it, but there is a psychological advantage. 

The sales organization, the men who manage that department, the 
men who are employed in those film exchanges have a little different 
feeling about things if they know that they are the ones who make 
decisions, not the studio. The studio doesn’t tell the distributing 
department what they must do. 

f you had that, you would have constant internal friction. 

We seek to avoid that. We seek to have the man who is the head of 
that distributing company an officer of that company and not an officer 
of the parent company, so when he speaks it is his job to speak for 
that little organization. Psychologically it is of some value to us. 
If it was only psychology we would probably not do it. 

Senator Giuterre. Thank you. That is all, Mr. Chairman. 

Senator Scnorrret. Do you, counsel, have any question ? 

Mr. Noone. Yes, sir. 

Mr. Keough, the chairman asked you a question regarding the 
clearance clause in the Paramount contract form. You stated that 
the subject of whether or not a picture should be prereleased might 
be subject to arbitration, Now assuming the arbitrator found no 
objection to Paramount releasing a picture, would the question of 
clearance on that picture then be subject to arbitration ? 

Mr. Keover. Well, I should suppose that would be one of the sub- 
jects that would be incidental to the arbitration matter. You see, 
you have got to be realistic about this thing and not try to be technical 
about it. Clearance as it has been thought of in the trade, and it 
has been dealt with in the courts, is that period of time which by 
contract or understanding must elapse between the finish of the ex- 
hibition in a given theater and the beginning of the exhibition in the 
next theater in that particular area in which they are supposed to be 
competing for audiences. 

Now if the idea is that that is the only way in which pictures ma 
be marketed, we don’t understand that that is the only way, we don't 
think either the antitrust laws or the decree requires that to be the 
only way in which we can market pictures. 

For example, let’s take either one of the DeMille pictures. The 
first one of them was offered to exhibitors in certain large cities. 
After they got through with playing that picture over a period of 
months in these large cities, the picture was held up before it was 
offered to all the exhibitors in the country. 
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Now it has been claimed that that was clearance and that was for- 
bidden by decree. We don’t think that that is so. 

Complaints have been made about it. Statements have been made 
about it, statements made before your committee, statements made 
by Mr. Myers in his testimony in which he said that is against the 
law, that is a violation of your decree. 

Well, now, Mr. Myers, of course, is entitled to his opinion and to 
express it, but that doesn’t make Mr. Myers right about it. 

We don’t ask Mr. Myers to accept our view of it, but that is one of 
the things that is controversial. If, of course, the distributors are 
in a position where they can only put out the picture, whatever it is, 
the only way they can exploit is by deciding they will show it now, 
they will start showing it here and they will just keep showing it as 
rapidly as possible until it is exhausted; if that is the way that we 
are obligated to do business, we will find it out. 

Mr. Noonse. Would you submit that to arbitration, whether or not 
you should distribute the picture in that fashion / 

Mr. Kroven. I certainly question whether we should or not, because 
I say that for Paramount to submit that question to aroitration is 
just going to have a decision about Paramount and leave Paramount's 
competitors unless they want to keep arbitrating, perfectly free to 
conduct their business as they want to conduct it. 

Mr. Noone. I am assuming now that we have comprehensive arbi- 
tration, and therefore, there might be a precedent established whereby 
the arbitrator might rule that in this particular case on this DeMille 
picture, the picture should be computed as to clearance, and that if 
clearance was arbitrary you would then have a precedent. That is 
a question I am leading up to. Should that be subject 

fr. Kroucu. All of that was encompassed in the proposal for arbi- 
tration, but we weren’t put in the position where we could not pre- 
release any pictures. 

A compromise had been made apparently not agreeable to the ex- 
hibitors, the 2 pictures per distributor per year might be so prereleased. 
Now clearance as we define it, we liberalized the definition of clear- 
ance. That wasn’t a definition in the courts. We took Mr. Myers’ 
definition. 

That would have brought the subject up for arbitration. That 
would have been arbitrated. Could we do that any more? Was it a 
subject? The arbitrator could have decided that. 

So those were some of the efforts we made to take out of constant 
bickering and put to arbitration some important questions. 

I understand Mr. Myers’ clients think that they weren’t important, 
that they are just trivial. Clearance didn’t mean anything. He 
didn’t want any prereleasing, didn’t want any advance in price and 
so forth. All right, that is their point of view. They are entitled 
to it. 

Mr. Noone. In answer to one of the chairman’s questions you stated 
the reasons why you did not think that clearance could be handled 
by individual distributing companies without a comprehensive arbi- 
tration plan. 

Now the October 21 draft of the arbitration plan set forth certain 
rules on competitive bidding. Is there any reason why the individual 
distributing companies could not adopt those rules now, short of all- 
around acceptance of the arbitration plan ? 
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Mr. Kroucu. Do you recall my testimony on that very subject? 

I said that I wished my own company, as a matter of business policy, 
would agree, would make it a policy in dealing with its customers, not 
to wait for their yes to exposing bids, but to tell them in advance 
“Now where we have got competitive bids, we are going to let any- 
body see the bids.” 

I said that and I mean it. Recently we were informed that a 
considerable group of small exhibitors operating out of Los Angeles 
were willing in a competitive-bidding situation to expose to each other 
their bids. We had a letter from a lawyer for one of them asking 
that that be done. 

We told them that we would endeavor to get the approval of all of 
those that had been involved in the bidding to do it. All but one, I 
believe, were willing. 

The other one said “No, I didn’t authorize you when you called for 
the bid to expose my bid. I am not going to do it now. I don’t 
think it is in the interests of myself or the exhibitors or the distributors 
to expose them.” 

Now we wanted to expose those bids. We couldn’t do it unless 
everybody who had gotten into the bidding without any understand- 
ing about the subject in advance said “Yes, we will do it,” and one 
of them held out; one of them said,“No. You got my bid. That was 
confidential and I am not willing” and he was a small exhibitor. 

Now what I said was I would like to see the end of all this mystery. 
When I say to a man who has put in a bid, “You can’t see what the 
other fellow bid,” he immediately becomes suspicious, and there is 
nothing to be suspicious about. If he sees what the bids are, it is over 
and done with. 

Maybe he will get some guidance for the future about how much he 
will bid and how much he won't bid, but the next time unless he 
gangs up with his fellows to determine that he won’t compete for the 
peer he has just got to use his own best judgment about what he 
1as got to offer to get a picture. 

Now, if I say to him, “You can’t see what the other fellow’s bid 
is,” he is just going to believe that I am refusing to do it. He thinks 
I am hiding something. So I said before, and I say again that I wish 
all of the companies would open these bids up, but they would have 
to do it in spite of the expressed wish of some of their exhibitor 
customers. 

They would have to say in advance, “Gentlemen, it makes no differ- 
ence what you think about it. If you put in a bid, it is on the under- 
standing, and we make the condition, that it will be exposed to any- 
body that wants to see it.” I am still m favor of that. 

Mr. Noone. Mr. Keough, the record of the subeommittee shows that 
there are several provisions of the arbitration plan which are accept- 
able to distributors and exhibitors. They disagree on other provi- 
sions of the arbitration plan. 

Would it be possible in your opinion, or practical, to adopt thos 
points on which there is agreement now, and negotiate later on the 
disputed points ? 

Mr. Kroven. Frankly, I don’t know what the answer to that should 
be. Ihave given it no thought. 

I would say that I have a great doubt about whether it is feasible 
and practical to set up arbitration for some of the things. 
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Mr. Myers has said for his organization that they didn’t believe 
that things that were important to them had been covered by arbitra- 
tion. The other things were not of real moment. 

Well, if they are not of real moment, maybe we would be wasting a 
lot of time in having an arbitration system that deals with things that 
the exhibitors don’t regard as important to them. 

We did have arbitration from 1941 to 1944 that only dealt with some 
things, chiefly clearance. I don’t think the praise that the court and 
Mr. Starr gave to the arbitration system was a matter that ought 
to be just waved away. That did accomplish a great deal. The ex- 
hibitors thought so. 

Before that you had clearances that ran from, oh, a week’s_time 
or a few days’ time up to a year or more. Well, after they got 
through with the arbitration, under that system, it didn’t have an 
such thing. That was some progress, and the courts seemed to thi 
it was good progress. 

I would lend by my praise of that system of arbitration as far as 
it went, but nobody is asking that it be repeated. 

Mr. Noone. During the hearings in Los Angeles, Mr. Albert Taylor, 
the Los Angeles exchange man for Paramount, testified that his com- 
pany uses competitive bidding uniformly in the Los Angeles metro- 
politan area. 

Now, who in Paramount determines whether there shall be com- 

etitive bidding in a particular area? Is that decided by the New 
ork office or by the exchange manager ? 

Mr. Keoven, In the California situation that was decided by Mr. 
Taylor and his chief, Mr. Smith, with the augretee of the home office. 

hey are far away from New York. They have the right and power 
to determine right on the und what bid will be received and 
awarded. They don’t send that into New York to have them look it 
over. They make the decision. 

They were sooliog there with the problem that the New York 
office could not possibly have been as familiar with as the men on the 
ground who had to live with it, so they were the ones that decided 
in that area that they would have competitive bidding, how it would 
= set up and so forth. We at the home office just approved of that 
idea. 

They didn’t start out fully clothed to do it. They had to try it out. 
They had to experiment with it. And of course, they had to do it on 
their own individually. 

I can’t sit down and say “Call Metro in and Warner’s in” and so 
forth, and say “How will we do this” because the minute they do, 
they are being charged with a conspiracy. 

ow here you can’t even say it 1s conscious parallelism because the 
testimony is they are different. Being different they don’t satisfy 
everybody, but that is what haeemnele out in California, and it is 
also true in the Chicago area. 

That was complicated by the fact that we had several civil lawsuits 
out there. The men to really deal with that are the men who are 
living with it every day and not fellows in New York. 

Mr. Noone. That completes my questions, Mr. Chairman. 

Senator Scuoxrrs.. I believe that is all the questions that I have, 
Mr. Keough. 


33617—53——41 
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Mr. Kreoueu. Might I say, Mr. Chairman, that I have been informed 
that one of the witnesses, exhibitor witnesses before your committee— 
I think his name is Berger from Minneapolis—was asked to supply a 
list of closed theaters, and he said that he would supply the committee 
with such a list, and 1 think he did so. (See appendix No. 29.) 

Now, I am told that that list was submitted to the inspection for 
accuracy of a lawyer out in Minneapolis or St. Paul, and he said that 
the study showed there were many theaters that were listed as closed 
that were actually open and operating, others that were listed as 
closed that were closed because they had burned down or were con- 
demned by the public authorities, and a considerable portion of this 
list of closed theaters, theaters thought to be closed because of the 
present practices of the distributors, were closed for other reasons. 

Now, I am told that there is enroute .to me at New York from this 
lawyer a letter in which he gives the list of theaters, what happened to 
them, and so forth. I haven’t gotten that. 

In view of the fact that it so sharply contradicts the letter that 
was filed on behalf of Mr. Berger, I: would like when it arrives to 
send it down to the committee. 

Senator Scnorrpen. That will be permitted, and let the record show 
that when that communication comes in, it will become'a part of the 
record and be incorporated into the record. 

(The letter referred to appears in appendix No. 38.) 

Mr. Keoven. I will also, if you have no objection, Senator, send 
a copy of that letter to the attorney general’s office. They asked me 
if I wouldn’t give them copies of the affidavits that I had put in, and 
I did so, and I think I sent Mr. Noone'a copy of my letter. I will 
give them a copy of that too. 

If you will mdulge me for a moment, last’ night I saw for the first 
time a long statement that Mr. Myers filed with your committee. 
It ran forty-odd pages, to which he attached a number of exhibits, 
largely correspondence between Mr. Myers and Mr. Spyros Skouras, 
President of T'wentieth-Century Fox. 

Now, I do not intend to answer that long letter of Mr. Myers or 
the statement of Mr. Myérs. Mr. Myers seemed to think that he and 
I had gotten into some kind of a personal controversy. 

It was never my intention in anything that I testified here. He 
said I was inaccurate. Well, I am very confident that I wasn’t in- 
accurate. There is nothing that I found ‘in his statement showin 
wherein he thinks I was inaccurate. I stand by everything that I 
said to this committee. 

I am not going to explain Twentieth Century-Fox, RKO, or any- 
body else. I wasn’t asked to do that. I was asked to come before 
this committee to testify as one of the committee on arbitration as 
to what happened. Itriedtodoso. -I admit that I am less important 
in the industry than Mr. Spyros Skouras is. 

Mr. Skouras never disclosed to me or any other distributor to my 
knowledge or information what his views might have been on arbitra- 
tion, arbitration of film rentals, so that if Mr. Skouras had given Mr. 
Myers a different point of view, we just didn’t know anything about 
it. We have no intention to mislead anybody. 

I don’t know why Mr. Myers in his latest statement insists on 
calling the draft the Keough-Schimel draft. Robert Perkins of 
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Warner Brothers, a member of that committee, worked on that draft, 
probably did as much in the drafting as I did. 

We did our best. Mr. Perkins signed the transmittal letter. It 
is just an accident, perhaps, but I think Mr. Perkins ought to get the 
er for participating as a committee member in putting out that 

rait. 

Mr. Myers repeats, he says my statement that there was not a real 
divorcement just isn’t acceptable, acceptable to him, and he says that 
when I told him that Mr. Barney Balaban had somie interest in stock 
of United Paramount Theaters, that was all news to him: That was 
the first time he learned about it. 

Well, gentlemen, the Department of Justice has known about it 
all the time. There was no mystery about it. None of the things 
that he said were the consequences of that. 

There is real and there has been real and there is at this moment 
real divorcement. Of course, Paramount still serves pictures to some 
of the theaters that were formerly the property of the Paramount 
subsidiary, the old Paramount Co. subsidiary. Of course, they do. 
They still happen to be the best theaters in their respective communi- 
ties, and that is why they do it. 

But we have a lot of difficulty in trading with those people. We 
have it in Chicago, we have it in Texas, we have it in New Orleans, 
we have it in New York City. 

Now the only reason I mention that is that Mr. Myers has seen fit 
to repeat the charge the divorcement wasn’t real. I say it is real and 
the Department of Justice knows it is real, and the Department of 
Justice has been in touch with the situation from time to time. 

The theater company has asked the Department of Justice from 
time to time to agree to certain modifications of that decree, having 
to do with stock ownership. They know all the facts. 

Now if they don’t disclose them to Mr. Myers, if the company doesn’t 
disclose them to Mr. Myers, well, that may be too bad, but I just can’t 
permit Mr. Myers to repeat Hilter-like the statement that I am in- 
accurate that my statement of absolute divorcement isn’t to be taken 
for what it is, and I insist that when I stated it, I stated it under oath, 
I stated it from personal knowledge, and it still goes. 

Senator Scuorrret. Mr. Keough, we appreciate that these proceed- 
ings have been long, technical, and involved, and we are of course, 
appreciative of the fact that the record is voluminous. 

It simply means that the committee and the committee staff must 
indulge themselves in trying to garner and gather from that entire 
reeand a picture as we try to arrive at some determination and findings 
of fact or circumstances that made it necessary for this committee 
to go into it in the first instance. 

We have tried to furnish this avenue of approach to all segments 
of the industry and I am quite sure we are going to find conflicts, as 
we always do, whether we act as a committee or whether we act as 
commissioners of a court. 

The committee will take aii of those things into consideration and 
will try to sift here and sift out there and try to arrive at the salient 
facts growing out of this inquiry as the various segments have testified 
before us. We do appreciate your coming before us again today and ° 
giving us the opportunity to cross-examine you on other matters that 
we did consider important before. 
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Mr. Kroueu. Senator, I would be less than fair if I didn’t say to 
you and the committee that I have been quite aware of the very difficult 
thing that you have to do. 

Of course, you have to decide as to this statement and that state- 
ment which are in conflict. It is a very hard job to do. I know you 
will do it. : 

You and the staff and the members of the committee will do your 
best. You are bound in this thing to get some heat generated, and 
I am sorry, maybe I have generated some heat that I didn’t have to, 

Senator ScHorrre.. We do that on the Senate floor. 

Mr. Kroucu. I appreciate the opportunity you have given us, 
You have been very, very fine and fair in trying to get at the facts. 

(See also appendix No. 10.) 

Senator ScHorpret. Well, we do appreciate your appearing before 
us a representative of your segment of the industry. 

Now we have the Satienah of the Federal Trade Commission, Mr. 
Edward Howrey, and I understand that Mr. David C. Murchison, 
Assistant to the Chairman, is here. Chairman Howrey, you have 
your counsel with you and we will be glad to hear from you. 

We have made it the practice to swear all witnesses before the com- 
mittee on these scanned. You have not been sworn? 

Mr. Howrey. No, I have not. 

Senator Scuorprer. Do you solemnly swear that the testimony 
which you will give in this hearing will be the truth, the whole truth, 
and nothing bui the truth, so help you God? 

Mr. Howrey. I do, sir. 


TESTIMONY OF EDWARD F. HOWREY, CHAIRMAN, FEDERAL TRADE 
COMMISSION, ACCOMPANIED BY JOSEPH SHEEHY, DIRECTOR, 
BUREAU OF ANTIMONOPOLY; SAMUEL E. WILLIAMS, ASSISTANT 
CHIEF, DIVISION OF INVESTIGATION AND LITIGATION, AND 
LIAISON OFFICER WITH ANTITRUST DIVISION, DEPARTMENT 
OF JUSTICE; AND DAVID C. MURCHISON, ASSISTANT TO THE 
CHAIRMAN 


Mr. Howrey. Mr. Chairman, may I ask that Mr. Sheehy and Mr. 
Williams sit with me. I have only been chairman about 7 weeks, and 
I may need a little help. 

Senator Scuorrrer. You may feel perfectly free to have your asso- 
ciates in your department here with you, sir. Now, Mr. Howrey, you 
may proceed if you have a prepared statement. 

Mr. Howrey. No, I donot. Mr. Chairman, I have a statement here 
that the director of the Anti-Monopoly Bureau sent to me about this 
general matter which I should be glad to read to you, if you care to 
have me do so. It is three pages, but otherwise I will just try to 
answer your questions. 

Senator Scuorrren. I am going to leave it up to you, sir. If you 
desire, you might read that into the record at this time. 

I have about 4 or 5 questions that I want to ask you, and they may be 
elaborated upon, or there may be questions we desire to ask. 

Mr. Howrey (reading) : 


The Commission has had for many years a policy of avoiding duplication of 
proceedings in fields where other agencies also have jurisdiction. 
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The Commission’s currently stated policy reads: 

“In the exercise of its jurisdiction with respect to practices and commodities 
concerning which other Federal agencies also have functions, it is the established 
policy of the Commission to cooperate with such agencies to avoid unnecessary 
overlapping or possible conflict of effort.” 


SECTION 1.4 POLICIES, PROCEDURE, AND ORDERS 


In accordance with such policy, when a complaint was received from the South- 
ern California Theater Owners Association, Los Angeles, Calif., submitting a 
report of the trade relations committee of that organization making certain 
recommendations with respect to the movie industry, among which was a recom- 
mendation that the Commission conduct an investigation relative to the decrees 
entered in United States v. Paramount Pictures, Inc., et al., and similar cases in 
the United States District Court for the Southern District of New York,~the 
Commission arranged conferences with representatives of the Antitrust Division 
to discuss the matter. 

At such conferences the representatives of the Department of Justice advised 
the Commission’s representative that they had received a copy of the trade 
relations committee report and were thoroughly conversant with the recommenda- 
tions made therein. It was the opinion of officials of both agencies that any 
action taken by the Commission in reference to the complaint received from the 
Southern California Theatre Owners Association would duplicate action already 
taken or being taken by the Department of Justice. The Commission, therefore, 
acting in accordance with established policy, advised the complainant that it 
would not initiate an investigation of the matter. 

It is noted that the complainant therein predicated its request that the 
Commission undertake the investigation under the authority of section 6 (c) 
of its organic act (15 U. 8. C. A., see. 46 (c)). This section empowers the 
Commission to make investigation, upon its own initiative, of the manner in 
which any decree entered in an antitrust matter has been or is being carried 
out.” 


I should interpolate there, if I may, that section 6 (c) also provides 


that while the Commission may on its own initiative make such investi- 
gations, if the Attorney General requests it, then it is mandatory on 
us to do it. The statute says we “shall” make such investigations 
upon request of the Attorney General. 

Senator Scuorprent. Might I ask right there, has the Attorney 
General’s office heretofor—I do not presume that the present Attorney 
General has through Judge Barnes—has the previous Attorney Gen- 
eral’s office requested you to make an investigation in this matter ? 

Mr. Howrey. No, sir [continues reading]. 


Reading this provision in the light of its legislative history, the conclusion 
seems almost unavoidable that the authority therein conferred is one to be 
exercised when there is reason to believe an antitrust decree is not being com- 
plied with by the defendants. As we understood the subject complaint, 


that is a complaint from the Southern California Theatre Owners 
Association— 


the charge made by the exhibitors was not that the defendants in United States 
v. Paramount Pictures, and related cases, were failing to adhere to the provisions 
of the decrees but, rather, that compliance with the provisions of the decrees 
was working a hardship upon independent exhibitors. 

However, whether the Commission under such circumstances had the authority 
to initiate an investigation of the decrees in question, it appears as a practical 
matter that it would have been a vain thing to do. Under tne provisions of that 
section, the Commission’s sole function would be to make a report to the At- 
torney General. As the latter had already advised the Commission that it was 
fully conversant with the subject complaint and other complaints from ex- 
hibitors and was making a continuous study of the operation of the decree, it 
appears that any investigation by the Commission would be in duplication of the 
Department’s work and would be inconsistent with the agencies’ joint policy 
of trying to avoid duplication. 





640 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


In no instance since the enactment of the Federal Trade Commission Act has 
the Commission made an investigation entirely upon its own initiative as to 
the manner in which a decree entered in an antitrust matter has been or is bei 
carried out. 


And if I may stop there and interpolate again, historically we have 
never exercised this right to investigate decrees on our own initiative 
We have always waited until we have been requested to do so by the 
Attorney General. 


Sound reasons appear to exist for the Commission’s not having initiated such 
investigations. The decrees involved are decrees which have been obtained by 
the Department of Justice and, if the Attorney General has reason to believe 
that the terms thereof are not being observed and desires the Commission to make 
an investigation in respect thereto, he may, under the specific authority of the 
statute request the Commission to make such an investigation. Other reasons 
for not undertaking compliance investigations of antitrust decrees on the initia- 
tive of the Commission involve having necessary funds available therefor and the 
fact that the Commission has the sole and primary responsibility for <deter- 
mining compliance with its own orders to cease and desist, of which there are 
now some 4,200. 

In a few instances the Attorney General, pursuant to the provisions of section 
6 (ec), has requested the Commission to make investigations as to the manner in 
which decrees entered in antitrust matters were being carried out. The Com- 
mission is now engaged, at the request of the Attorney General, in conducting 
an extensive investigation of the manner in which decrees obtained by the De- 
partment of Justice in the optical field have been and are being carried out. 

It may also be observed that for the Commission to have undertaken an investi- 
gation of the decrees entered in United States v. Paramount Pictures, Inc., and 
related cases, would have presented certain additional practical considerations, 
The subject matter of the litigation is exceedingly complex. Through detailed 
investigation of the industry and extended consideration of its particular prac- 
tices, personnel of the Department have developed an understanding and 
familiarity with the facts and records which would take others a substantial 
time to acquire. Further, by specific provisions in the decrees, duly authorized 
representatives of the Department of Justice are permitted access to the records 
and other documents of the defendants relating to the matters contained in the 
judgment for the purpose of securing compliance therewith. Also, by specific 
provisions embodied in the decrees, the United States district court has retained 
jurisdiction for the purpose of enabling any of the parties to the judgment to 
apply to the court for modification, enforcement or for other or further relief. 


That concludes the statement which was prepared by Mr. Joseph E. 
Sheehy, on my left, who is Director, of the Bureau of Antimonopoly, 
and it covers at least, as I understand it, 1 or 2 of the questions which 
you wanted to inquire about. 

Senator ScHorpret. Yes, it does bring out, Mr. Howrey, the rela- 

tionship. that exists, and your views, with relation to proceedings 
that have already taken place with the Justice Department partici- 
pated in, and of course, that had something to do with the various 
segments of the industry that have been before us in these hearings. 

There was a feeling, and it was testified to in a great number ‘of 
instances, that the Federal Trade Commission should move in on this 
situation because of the apparent difficulties that were developing out 
of the consent decree and in relationship to some of those who were in 
the motion picture industry field, as exhibitors and producers and dis- 
tributors who were outside of the pale of the consent decrees. 

Now how far the Department could or would go on that, of course, 
is a matter that this committee and its members and the counsel may 


want to discuss later, very frankly, with you, Mr. Howrey as chairman, 
on the matter. 
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Frankly, expressing my own view at this stage of the proceedings, 
I can see some justification, very much justification for your Com- 
mission taking that view that since it is within the bosom of the courts 

ind within the purview of the Justice Department, that they should 
have the first opportunity to pull the green light and go ahead and 
make their determinations. 

A number of witnesses testified, however, that they did fee] that it 

as the function of the Federal Trade Commission to move in on this 
situation because it would have a very great bearing on the trade and 
comes within the jurisdiction and under the determination of your 
Commission. How far that is valid with reference to these disputes 
is a matter that I do not want to express an opinion on because I do 

tt know honestly. 

Fine lines of distinction might be drawn one way or the other. I 
am, however, fully aware of one thing, and that is that if there are 
disputes developing, as there apparently have been and probably will 
ontinue to be, honest disputes as to what must develop under the 
consent decree and the practices that have grown up, we do feel that 
this committee must refer those matters of legal importance, matters 
that come within the purview of your department’s function, to your 
department. 

We do feel that between your Department and the Justice Depart- 
ment and our function as a committee of the Congress, we must try 
to resolve these matters in some way if they can be resolved. It is 
along that line that we are very, very vitally interested. 

I might say further for the record, that the Justice Department’s 
Attorney General Brownell had indicated to me, as chairman of this 
subcommittee of the Senate, that they are looking into this matter. 
They have a full and complete record as it has been made and as it will 
finally be finished, before them, and that they through their Anti- 
trust Division—it is now headed as I understand it by “Judge Barnes, 
who recently took charge of that department— 

Mr. Howrey. Who comes from California and may know something 
about the motion picture industry. 

Senator Scrorrren. And as the result of that the Justice Depart- 
ment will have before it the entire proceedings, and, of course, some 
of the complaint matters that you referred to that no doubt have been 
drawn to the attention of the Attorney General. 

I note that in a letter of April 3 addressed to Senator Thye by 
yourself, it is stated that it was the joint policy of the Federal Trade 
Commission and the Department of Justice to avoid duplication of 
law enforcement proceedings, and therefore, the Commission has 
referred to the Department of Justice the limited number of com- 
plaints received by the Commission alleging violations of the Antitrust 
Act and the consent decree. 

However, a summaray of the complaints furnished by you, Mr. 
Howrey, to Senator Thye stated that the Commission had conducted 
a field investigation on the basis of a complaint received in January, 
I think it was 1949, from the owner of a drive-in theater in Arlington, 
Va. Lam asking this question merely by way of information. 

I wonder how we distinguish between these matters which your 
Commission will refer to the Department of Justice and the matters 
upon which the Commission will conduct an investigation. Are you 
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continuing your investigation on those matters or have you referred 
that to the Attorney General ? 

Mr. Howrey. No, Mr. Chairman. I am advised that that matter 
was investigated by the Federal Trade Commission, and was not 
referred to the Department of Justice, for the reason that it did not 
involve an alleged violation of the consent decree, and inasmuch as 
it was a local investigation that could easily be made because it was 
across the river. 

I understand the Department of Justice was consulted about it, and 
by agreement between the two agencies was suggested that we make 
this particular investigation, and we did make it, and we furnished you 
a report of it, in the memorandum attached to the letter, but I think 
that explains the reason. 

Our liaison officer between the Department and our agency is here, 
Mr. Williams, and if he has anything to add to my explanation, | 
suggest he give it to you with your permission. 

Senator Reintuslorsas We will be glad to receive it. 

Mr. Wuu1aMs. I don’t have deehing toadd. That was actually the 
situation. We consulted with the Department of Justice. 

Senator ScHorrrer. Has your Commission, Mr. Howrey, given 
consideration to requesting the courts to amend various consent decrees, 
or have you left that strictly to the judgment of the Justice 
Department ? 

Mr. Howrey. I think we have left that strictly to the Department. 

Senator ScHorrre:. Is your Commission currently processing any 
other complaints than what you have testified to that refer or relate 
to the motion-picture industry distribution trade practices? 

Mr. Howrey. Mr. Sheehy advises me, who is the director of that 
Bureau of our Commission, that the only complaints we received 
with reference to this problem are listed in a memorandum attached 
to my letter of April 3. 

Senator Scuorrret. I wanted the record to be complete on that 

oint. 

Mr. Howrey, I am not going to belabour this, and I do appreciate 
your coming to us here, with your staff, because we did want for the 
record the relationship between your department and the Justice De- 
partment, because by reason of the testimony of the witnesses, there 
was a great area of misunderstanding as to how the Federal Trade 
Commission functioned in this matter in relation to the Justice 
Department functioning on it, and it is most helpful to have it in the 
record because we must make some kind of a determination finally 
when we go over the entire record. 

Do you feel that there is any area of activity wherein your Com- 
mission and the Attorney General’s office, through its proper division, 
could not work harmoniously in trying to resolve some of these matters 
that are before this committee which will be referred to your respective 
departments ? 

Mr. Howrey. None whatsoever. I have been in touch with Judge 
Barnes and have established a working relationship with him and 
certainly as long as I am there, we are going to cooperate 100 percent 
with the Department of Justice and with this committee, and any- 
thing you want us to do we will do, and do promptly. 
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‘Sent itor ScHorprpen. We do appreciate that very fine attitude, 
Chairman Howrey, and as I have indicated to you, the committee, and 
he committee staff may, before this record is finally submitted in 
report form, desire to have a joint conference with you and your staff 
and probably with the Attorney General and Judge Barnes, who is 
handling this matter over in the Justice Department. 

I want to also say for the record that since Judge Barnes has 
recently been appointed to the Antitrust Division of the Justice 
Department, he has not had complete opportunity, probably, to go 
over all of the records that have been submitted. 

The Justice Department, through Attorney General Brownell, has 
indicated that he would send a communication to this committee out- 
lining his views and the interest of the Justice Department in further 
pursuing it, and while we had intended to have the Attorney General 
or Judge Barnes before us, it was the opinion of your chairman in 
discussing the matter with the Justice Department, that because of 
the volume of work over there and the necessity to further go into 
all phases of it, that they should be given additional time to go into 
this matter, and I am willing to accept their decision as to their 
future handling of the matter which they are giving direct and posi- 
tive attention to. 

I want to say for the record also, Mr. Howrey, that I do appreciate 
that your department and the Justice Department in relation to this 
matter will cooperate fully, and I think it is most commendable. We 
are grateful for your cooperation this morning in appearing before 
us. 

(Whereupon, at 11: 45 a. m., the hearing in the above-entitled matter 
was recessed until July 10, 1953.) 

(Supplemental information submitted by the Federal Trade Com- 
mission follows :) 

FEDERAL TRADE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, April 3, 1953. 
Hon. Bpwarp J, THYE, 
Chairman, Select Committee on Small Business, 
United States Senate, Washington 25, D. C. 


My Dear Senator: This is an answer to your letter of March 14, 1953, request- 
ing certain information relative to complaints received by the Federal Trade 
Commission from independent theater owners since 1948. 

There is attached a summary of the complaints received by the Commission 
from independent theater owners since January 1, 1948, giving in each instance 
the nature of the complaint, the action taken, and the reason or reasons for 
such action. According to our records, there are now pending no matters involv- 
ing complaints submitted by theater operators. 

For some 15 years, the Department of Justice has been engaged in formal 
litigation with the major and minor producers of motion pictures involving the 
legality of their various distribution and exhibition practices. In the course of 
that litigation, the decision of the specially appointed three-man district court 
was appealed to the United States Supreme Court, which sustained in part and 
reversed in part the lower court’s decision. After remand, the district court 
approved and entered consent judgments against the defendants in accordance 
with the Supreme Court’s decision. Pursuant to express provisions in the judg- 
ments, authorized representatives of the Department of Justice are granted access 
to the records of the defendants for the purpose of securing compliance there- 
with, and the Court has retained jurisdiction for the purpose of enabling any of 
the parties to the consent judgment to apply to the Court for modification or 
enforcement thereof. 

As you are perhaps aware, it is the joint policy of the Commission and the 
Department of Justice to avoid duplication of law-enforcement proceedings 
in fields in which the two agencies have concurrent jurisdiction. 
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In keeping with that policy, the Commission has referred the limited number 
of complaints received to that Department. Also, in accordance with si 
policy and for the reasons more particularly stated on pages 4 and 5 of 
attached summary, the Commission, in the one instance when specifically peti- 
tioned to do so, felt it inappropriate to undertake any investigation touching 
on matters involved in that litigation. 

We will be pleased to furnish any additional information which you may 
desire. 

Sincerely, 
XDWARD F’. Howrey, Chairman, 


SUMMARY OF COMPLAINTS RECEIVED FroM INDEPENDENT EXHrsitTors Since 
JANUARY 1, 1948 


Complaints were received by the Commission in the fall of 1949 from three 
independent theater exhibitors, one each located in southern California, Missouri, 
and Maryland, concerning the practice of RKO Radio Pictures, Paramount Pic- 
tures, Inc., and other film distributors in inviting bids from exhibitors under 
circumstances which involved refusal on the part of the film company to disclose 
to the bidders the offers received and without obligation on the part of the film 
company to either award the contract to the highest bidder or contract in accord- 
ance with the terms of the highest bid. Under such conditions, it was asserted, 
there was no mutuality of obligation, the invitation to exhibitors to compete was 
not bona fide and could only result in exploitation of the exhibitors. 

As the question presented in these complaints was involved in the extensive 
litigation instituted by the Department of Justice before the United States Court 
for the Southern District of New York concerning the distributional practices of 
the film distributing companies, the Commission, on January 18, 1950, referred 
the complaints to the Department of Justice so that same would be available “in 
connection with its further handling of these matters,” (file 17-11-5559). 


Letter received in February 1950 from a neighborhood theater operator in 
Alabama inquiring whether the Commission had jurisdiction over the practice 
of film-distributing companies “delaying the first run of certain pictures for 
periods in excess of a year in some cases * * * in an effort to get all their pic- 
tures played by a downtown theater,’ with the result that the supply of pic- 
tures to neighborhood theaters was restricted. 

Inquirer was advised that on the basis of the information contained in his 
letter it did not appear that the matter warranted investigation by the Com- 
mission, but that proceedings had been instituted by the Department of Justice 
which involved the film-distributing practices of major producing and distributing 
companies, which included picture availability schedules, and suggesting that 
for further information in respect thereto he communicate with that Department 
(file 17-10—23021). 


In January 1949 complaint was received from the owner and operator of a 
drive-in theater in Arlington, Va., charging 2 chain-theater operators doing 
business in Alexandria and Arlington with combining and conspiring with 9 
film-distributing companies to prevent applicant from obtaining the better known 
and current motion pictures within a reasonable period of time after these pic- 
tures had been exhibited in neighborhood theaters in his area. 

A field investigation of the matter was conducted which failed to develop any 
evidence of such a conspiracy except that ‘applicant’s drive-in theater had not 
obtained the same films at as early a date as other theaters. The investigation 
disclosed that it was the universal practice of distributors in the motion-picture 
industry to release films first to the large, well-located theaters, and to others 
only after a fixed intervening period; that applicant’s drive-in theater operated 
only 6 or 7 months a year, was the only theater of its kind in the vicinity, and 
was in a poor location; and that the distributors, therefore, did not treat it as 
a theater entitled to first releases. There was no evidence that the applicant had 
even been denied the film he wanted, and to which second-run theaters were 
entitled, except when he refused to pay the customary charges of the distributor. 
On the basis of these disclosures the Commission closed the case on September 
15, 1949, without prejudice to the right to reopen if and when warranted by the 
facts (file 1-22619). 
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Copy of letter addressed to the Attorney General under date of January 4, 
1952, from the operator of a theater in a beach city near Savannah, Ga., was 
referred to the Commission for its consideration. The letter complained that 
the Warner Bros. Pictures Distributing Corp. was discriminating in the release 
dates by making pictures available to theaters in Savannah, 28 days in advance 
of the date same were released to complainant. As final decree had been entered 
in an action instituted by the Department of Justice involving Warner Bros., 
which decree contained a provision in reference to picture availability schedules 
and as the Attorney General had been fully informed concerning the matter, 
the Commission advised that it would take no further action (file 17-10-25260). 


Letter received in April 1952 from the operator of a colored neighborhood 
theater in a city in North Carolina in which there were located two ather 
theaters, each of which had a colored balcony and were classified as first-run 
houses, expressing the opinion that some unnamed film distributors were illegally 
withholding pictures from the neighborhood theater and thereby causing it 
considerable loss. The letter inquired whether there was a law governing the 
distribution of pictures to second-run houses and, if so, requesting to be advised 
in reference thereto. 

The matter was filed by the Commission without action after advising the 
complainant that the subject of licensing pictures had specifically been covered 
in the final decree entered against Loew’s, Inc., and other film distributors in 
the United States Court for the Southern District of New York, and suggesting 
that he communicate with the Department of Justice with respect to the possible 
effect of such decree on the described local situation (file 17—10—-26070). 


Letter received in June 1952 from an association of independent motion-picture 
theaters in southern California and Arizona, stating that chaotic conditions exist 
in the motion-picture exhibition industry; that the Department of Justice had 
attempted for the past 15 years to destroy a monopoly which controlled the 
production, distribution, and exhibition of motion pictures in the United States 


through formal] litigation in the District Court for the Southern District of 
New York; that such litigation culminated in 1949 in the negotiation of consent 
decrees between each defendant and the Department of Justice with the approval 
of the court; that the results of such litigation have been to create a monopoly 
which is more destructive and treacherous than that which existed prior to the 
negotiation of the decrees ; that the decrees separately provide that their revision 
can only be accomplished at the instigation of either the Department of Justice 
or the defendants involved in the litigation; that attempts by the association to 
resolve the exhibitors’ problems by appeal to the producers and distributors have 
been unavailing; and that attempts to enlist the aid of the Department of 
Justice to reopen the litigation and alter certain provisions of the decree had 
been unsuccessful. 

The letter thereupon requested that the Commission, pursuant to authority 
contained in section 6 (c) of its organic act, conduct an investigation upon its 
own initiative as to the manner in which the decree in U. S. v. Paramount 
Pictures, Inc., et al., was being carried out. There was transmitted with the 
letter a detailed report concerning distributional practices in the industry both 
before and after the negotiation of such decrees and containing a description 
of the conditions and problems confronting the industry, together with sugges- 
tions as to steps to be taken to alleviate the situation of the independent 
exhibitors. 

After receipt of this letter and accompanying report, a conference was arranged 
between a representative of the Commission and the attorney of the Department 
of Justice who is in charge of the litigation involving the motion-picture industry 
At the conferences so held it was ascertained that the Department had received 
a copy of the report transmitted to the Commission, as well as numerous other 
complaints from exhibitors, and had given consideration to such cemplaints in 
relation to the provisions of the order entered in U. S. v. Paramount Pictures, Inc., 
et al. It was pointed out that it was apparent from these complaints that the 
theater owners desired to return to the practices of block booking, the fixing of 
admission prices, the regulation of release dates, and similar practices formerly 
engaged in by the producers and distributors of motion pictures, many of which 
practices being prohibited in the district court decree which was predicated 
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upon a decision of the United States Supreme Court. It was also noted tha 
the decrees had not become fully operative and that the district court expressly 
retained jurisdiction of the cause for the purpose of enabling any of the parties 
to the judgment to apply to the court for such orders as might be necessary 
appropriate for the modification, for the enforcement of compliance therewit! 
and for the punishment of violations thereof, or for other or further relief. 

Such officials advised that the Department had given consideration to all of 
the complaints received concerning the operation and effect of the decrees 
question, and had conducted a continuous surveillance to determine the econon 
effect of the decrees as well as the manner and form in which they were being 
complied with. 

In yiew of those circumstances, the officials of the Department stated tl 
they felt that any action taken by the Commission would do nothing more than 
duplicate action already taken by the Department, and that the Commission 
should take no action which might have the effect of setting aside any of the 
provisions of the decrees which were entered after years of litigation and which 
were based upon a Supreme Court decision. 

It may also be noted that by express provision in the decrees, duly authorized 
representatives of the Department of Justice are permitted access to the records 
and other documents of the defendants relating to the matters contained in the 
judgments for purposes of securing compliance therewith. 

In view of the circumstances the Commission closed the matter without further 
action and notified the applicant thereof by letter dated September 380, 1952 
(file 17-10—26281). 

APRIL 2, 1953. 
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FRIDAY, JULY 10, 1953 


Unirep Spates SENATE, 
SUBCOMMITTEE ON MoNOPOLY OF THE 
SeLtecr CoMMITTEE ON SMALL Busrness, 
Washington, D. (. 

The subcommittee met, pursuant to adjournment, at 10:05 a. m., in 
room 457, Senate Office Building, Senator Andrew F. Schoeppel 
(chairman of the subcommittee) presiding. 

Present: Senators Andrew F. Schoeppel and Guy M. Gillette. 

Also present: Philip Jehle and Robert Forsythe, counsel; and Wil- 
liam D, Amis, investigator. 

Senator ScHorpre.. The committee will come to order. 

We will proceed as per the notice that has been given of this hear- 
ing today. We expect to hear the following witnesses : Stanley Barnes, 
Assistant Attorney General in charge of the Antitrust Division of the 
Department of Justice; Mr. Edwin Pewett, Chief of the Judgments 
and Judgments Enforcement Section; Maurice Silverman, attorney- 
adviser, Antitrust Division; and Philip Marcus, attorney-adviser. 

Are al] those gentlemen present? I have had the pleasure of meet- 
ing Judge Barnes. 

Mr. Barnes. Yes, we are present. 

Senator Scuorpray. It has been our practice to swear all the wit- 
nesses, and if you gentlemen will hold up your right hands, I will 
swear you. 

Do you solemnly swear that you and each of you will testify to the 
truth, the whole truth and nothing but the truth, so help you God? 

Mr. Barnes. I do, 

Mr. Pewert. I do. 

Mr. StrverMan. I do, 

Mr. Marcus. f do. 


TESTIMONY OF STANLEY N. BARNES, ASSISTANT ATTORNEY GEN- 
ERAL IN CHARGE OF THE ANTITRUST DIVISION, DEPARTMENT 
OF JUSTICE, ACCOMPANIED BY EDWIN PEWETT, CHIEF OF THE 
JUDGMENTS AND JUDGMENTS ENFORCEMENT SECTION, ANTI- 
TRUST DIVISION, DEPARTMENT OF JUSTICE; MAURICE SILVER- 
MAN, ATTORNEY-ADVISER, ANTITRUST DIVISION, DEPARTMENT 
OF JUSTICE; AND PHILIP MARCUS, ATTORNEY-ADVISER, ANTI- 
TRUST DIVISION, DEPARTMENT OF JUSTICE 


Senator Scnorrret. Judge Barnes, if you will take the chair and 
bring your assistants up and come around the table, we will proceed. 
I presume that you will desire to refer questions to your associate 
counsel. You may feel free to do that. 

647 
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Mr. Barnes. Thank you, Senator. 

Senator Scuorrret. Do you have a prepared statement ? 

Mr. Barnes. Yes. I desire to read from my prepared statement. | 
have copies for the press. 

Senator Scnoerre.. All right. You may proceed, sir, in your own 
way. 

Mr. Barnes. This, of course, is primarily in response to the letter 
from this committee dated July 1, 1953, in which specific answers were 
requested to 11 questions enumerated therein. This is supplemental to 
the original information submitted to Senator Thye from the Anti- 
trust Division, Department of Justice, and forwarded by letter from 
the Deputy Attorney General under date of April 6, 1953, and sup- 
plemented by a letter dated June 17, 1953, to the chairman of this 
subcommittee, being a statement prepared for this subcommittee.’ 

As a result of those two statements made by the Department, the 
letter of July 1 was addressed to us. 

The first question in that letter is: 

Does “competitive bidding,’ where initiated by the distributor, contrary to 
the wishes of the affected exhibitors, conflict with that provision of the decree 
enjoining ‘‘the granting of any clearance between theaters not in substantial 
competition ?” 

I might say first to the committee that we will answer these ques- 
tions “Yes” or “No” if possible, but that most of them are not capable 
of being answered in that direct manner. 

The Department’s answer is this: The answer to this question de- 
pends on whether the theaters included in the bidding are or are not 
in substantial competition. Competitive bidding is a means of licens- 
ing an exclusive run to one of two or more competing theaters. Usual- 
ly the theater winning the bid takes clearance over the other theaters 
involved in the bidding. If the theaters which are included in the 
bidding for the run involved are in substantial competition with 
each other, the granting of a reasonable clearance to the theater suc- 
cessful in winning the bid does not conflict with the judgments en- 
tered in the Paramount case. If theaters are not in substantial com- 
petition with each other, they should not be required to bid against 
each other, and of course any clearance in favor of one theater over 
the other theaters in any such case would be improper. This is true 
regardless of the genesis of the competitive bidding. 

Question 2: 

Where there is strong disagreement between the distributor and the affected 
exhibitors as to whether or not such exhibitors are in substantial competition, 
will the Division offer guidance to the parties? If not, must the distributor 
proceed to resolve the issue at his peril? 

Answer: A dispute over whether there is substantial competition 
between given theaters almost always involves a very difficult ques- 
tion of fact with respect to which many factors are pertinent, such 
as (1) the character of the neighborhoods involved, (2) the trans- 
portation facilities between the theaters, (3) the nature of the high- 
ways connecting them, (4) their parking facilities, (5) the quality of 
the theaters, (6) the policies on which the theaters are operated, (7) 
the habits of the people residing in the vicinity of the particular 


1 See p. 675 et seq. for correspondence and statements above referred to. 
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theaters, (8) how and the extent to which the theaters advertise, and 
(9) sometimes even the respective levels of income of the people re- 
siding in the neighborhoods concerned. It is obvious that in any given 
case different persons may very well come to different conclusions in 
entire good faith on whether substantial competition exists between 
the theaters concerned. The question is generally one of fact as to 
which reasonable men will often differ and is not of a type susceptible 
of resolution by the application of general legal principles. The Anti- 
trust Division, of course, does not have the facilities or manpower to 
make an independent determination as to the reasonableness of, or 
justification for, every individual clearance. 

This does not mean, however, that the Division has ignored or will 
ignore complaints that clearance is being imposed between theaters 
not in substantial competition. We have often in the past taken up 
with distributors complaints of exhibitors who feel that they are 
not in substantial competition with theaters which take clearance 
over them where there seems to be some factual basis for the exhibi- 
tor’s contention. That, I may say as an aside, is the important thing 
from our standpoint. If we can find some factual basis for the ex- 
hibitor’s contention, we are anxious to act. In some instances we 
have taken up such complaints with distributors even though the 
question was a close one. Only in rare instances have the facts seemed 
clear enough for us to take a categorical position that a particular 
clearance was unjustified. Where the facts indicate a likelihood that 
substantial competition does exist between the theaters concerned, 
we do not take the matter up with the distributors, but we do indi- 
cate to the exhibitor our reason for not doing so. 

This procedure has of course offered some guidance to the parties 
in the instances where the exhibitor has taken the matter up with 
us, and we propose to continue this procedure. However, because of 
personnel limitations, we cannot undertake to review scores of clear- 
ances. The obligation not to grant improper clearances is on the dis- 
tributor, who is best acquainted with all the facts, and the distributor 
therefore must in the first instance assume the responsibility of de- 
viding whether theaters are or are not in substantial competition. 

As an aside, that may not be a direct enough answer to suit many 
people. I would say as a direct answer that we do furnish some 
guidance, but ultimately, to follow the language of the question, it 
must be at the distributor’s peril. 

Senator Gittetre. Mr. Chairman, may I interrupt the judge at this 
point ? 

Senator Scuorrre.. Yes. 

Senator Gitterre. Judge, I saw nothing novel or new in your state- 
ment that whether or not theaters are in substantial competition with 
one another is a question of fact. That is true of any crime that is 
alleged, or any violation. It is a question of what the facts show as 
to whether it is a violation or not. 

So, my question is: What are you doing when actual complaints 
are filed with you, with your Department, in the way of prosecuting 
or initiating prosecution ? 

Mr. Barnes. As I tried to state, we anlyze whether or not the factual 
situation is such as to give a factual basis for the exhibitor’s conten- 
tion. If there is, we try to aid. Now, by trying to aid, we take the 
matter up. We send a letter out and say, “This is a complaint.” 
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Gentleman, you will correct me. 

You understand, Senator, I have been over there about 60 da 
and I do not know everything that goes on or has gone on in th 
Division. 

Senator Gruierre. I have been in the Senate for 12 years, and I « 
not know everything that is going on. 

Mr. Barnes. We start off even in some respects, Senator. 

Do you want a specific instances of what we do? 

Senator Grrerre. No. What I am interested in is this. Ther 
are two questions as I see it. You were discussing whether or no 
your department could give out advice as to whether a certain stat 
of facts constituted a violation. Personally, I do not conceive it t: 
be the responsibility of your office to give out advice. But I do con 
ceive it to be the responsibility of your office, if a complaint is filed 
with you of an alleged violation, to determine whether or not you wil] 
initiate prosec ution under it. 

Mr. Barnes. Obviously, if there is a complaint that is a clear viola 
tion of the decree, then we would start prosecution. But most of 
the matters of this type, as I understand it, we attempt to work out 
outside of the courts. As I also pomted out, our ability to enter int: 
every dispute is limited purely by finances and our staff. We must 
exercise some discretion on what constitutes a valid factual complaint 

Senator Gruterre. That is all I have. 

Senator Scuorpren. Judge Barnes, I would like to ask you th 
question. There are certain, I would not say overlapping, but 
coresponsible activities, between your Department and the wodera 
Trade Commission. Yours is on a higher plane, obviously, from t! 
standpoint of the legal angle. To what extent do you, or has your 
Department, cooperated, since you are short-handed, with referenc 
to the investigations that could be made by the ‘Federal Trade 
Commission ? 

Mr. Barnes. Are you talking about this particular industry? 

Senator Scnorrret. Yes, this industry. 

Mr. Barnes. In this industry, I believe that the usual policy was 
followed. Inasmuch as this particular area of dispute in this par 
ticular industry was within the Department of Justice, it has con- 
tinued to be carried along there under our agreement with the Federal 
Trade Commission, and where there is overlapping jurisdiction, if th 
Department of Justice originates the hearings, or originates a matter 
anti consideration, then we take precedence over the Federal Trade. 
If they start it, they take precedence. 

Now, these particular complaints that come in under the Paramount 
decree, for example, would come exclusively to us and would be re- 
ferred to us theoretically by the Federal Trade Commission if a com- 
plaint were made to them. 

Senator Scuorrren. In other words, would not the Federal Trade 
Commission have a right to make investigations independent of the 
Justice Department, and the Justice Department independent of the 
Federal Trade Commission ? 

Mr. Barnes. They would have. 

Senator ScHorrret. But we would not want to get into this position. 
namely, some of the producers or exhibitors, or some other segments 
of this particular industry might say: “Well, Federal Trade will not 
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do anything because they say it is the Justice Department’s business 
to do it”; the Justice Department says, “That ought to be Federal 
lr ade.” 

Mr. Barnes. Under the provisions, I believe, of section 6 (c) of the 
Federal Trade Commission Act, we do have the right to order them 
to make an investigation. 

Senator Scuorrret. Yes. That is what I am saying. 

Mr. Barnes. They have a right to do it themselves, however, irre- 
— But so that there will not be the pendulum coming to dead 

nter and nobody taking any action, we do have the authority to 
require them under this particul: ir section of the act, to act. 

Senator Gittetrr. Have you used that authority at any time? 

Mr. Barnes. We have. We have used it under 3 separate decrees, 
| comparatively recently. As an example, under the United States v. 
American Optical Company, we are using it at the present time. 

So far as the staff knows, we have not used it on motion pictures. 

Senator Guterre. That is all, Mr. Chairman. 

Mr. Barnes. I might add in that connection that probably the rea- 
son that they have not referred any matters to the Federal Trade Com- 
mission on this particular industry in the past has been the fact that 
for some 15 years we have been building up filing matter, and our 
personne] feel that there might be some duplication of effort if we 

started new proceedings, 0 r referred matters unknown to the Federal 
Trade Commission at this Gam 

Question 3: 

Does the Division believe that distributor-imposed competitive bidding can he 
practically distinguished from the compulsory bidding practice which a member 

‘the Supreme Court thought would lead to domination by the long purse? 

I am happy to say that I think we are able to give a direct answer 
to that question, it being “Yes.’ 

The competitive bidding we encounter today differs from the system 
of compulsory competitive bidding which the Department succee ded 

in getting the Supreme Court to ‘eliminate from the district court’s 
decree in the Paramount c: ise, in three important respects: 

(1) Such competitive bidding is not a substitute for divorcement of 
exhibition from production and distribution. We do not now have 
five large, integrated circuits with an assured supply of pictures. If 

ve did. this would decrease the pictures available to independents. 

(2) Since it is not compulsory, there are a large number of situations 
in which it is not used. Thus many competing exhibitors secure pic- 
tures by virtue of the distributors splitting their product between 
such exhibitors. In still other instances, the distributor negotiates 
with the exhibitors involved on a less formal basis than that involved 
in competitive bidding. This sometimes is advantageous to the 
exhibitors. 

The primary reason that comes to mind is that if the matter is 
negotiated, rather than being based upon a bidding procedure, the 
exhibitor has the time element well fixed a sufficient length of time 
in advance of the run, to know what he is going to hav e, and can 
advertise it. They know what they are going to have earlier under 
the negotiated method of acquiring the picture. 

(3) Since it is not compulsory, the Division has been able to refuse 
to support requests for competitive bidding from large circuits in com- 
petition with small exhibitors. 

83617—53——-42 
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Nevertheless, we wish to stress that the Department has never bee; 
enthusiastic about competitive bidding and, as I have stated, we have 
opposed compulsory bidding in the courts. 

In other words, it is our position that the bidding is but one way of 
determining what constitutes a reasonable compensation. 

Question 4: 

Does the Division believe that the practice of distributors to keep secret 
terms of bids received is conducive to healthy, competitive conditions? 

This is a yes and no answer, gentlemen. 

There appear to be two viewpoints in the industry concerning dis. 
closing the terms of bids submitted. One viewpoint is that to do so 
gives valuable information to competitors, that such information js 
most valuable to the strongest of the competitors because that com- 
petitor has the resources to take most advantage of the informatio; 
furnished, and hence disclosure of bids works to the disadvant: age 
of small exhibitors. The other viewpoint is that the nondisclosure 
of bids invites unfairness in the awarding of bids and hence works 
to the advantage of exhibitors that the distributors for one reason 
or another want to favor. Distributors have made the further point 
that if bids were disclosed it would encourage the bringing of a large 
number of treble damage suits based on the contention that the bids 
were not fairly awarded, because bids for motion pictures cannot be 

easily compared. 

A few of the distributors have indicated that they are willing to 
disclose bids if the exhibitors involved will agree to this being done. 
We understand that the exhibitors involved usually do not agree to 
such disclosure. The judgments under which we operate do not re- 
quire disclosure. However, since there is some suspicion among ex- 
hibitors that bids are not disclosed because the distributors are endeav- 
oring to conceal something, the Division would welcome, in order 
to minimize complaints based upon suspicion, a procedure in which 
at least the successful bid would be made known to the exhibitors 
concerned. 

I might say that the Division, while the judgments do not require 
a disclosure—that the Division has in the past upon receiving com- 
plaints written to the distributors asking for such information, and 
if necessary under the visitation paré agraph of the decree, we can ob- 

tain that information, but we cannot turn that information over to 
the complainant. It must rest within the Department. 

Senator Scnorrren, When you make that request, Judge Barnes, 
have you determined, or has it been disclosed from your “investiga- 
tions, whether some of these bids have been fictitious? 

Mr. Marcus. I might say that in 1951, we initiated four investiga- 
tions concerning particular complaints involving competitive bid- 
ding. Asa result of that investigation, we determined that as to three, 
there was nothing that we could find that was improper. As to one, 
we did, and we required rectification of that situation. 

Senator Scnorpre,. What did you require in the one wherein you 
found that there was some irregularity ? 

Mr. Marcus. We required a correction of that irregularity. We 
did that by notifying the distributor that we were taking that pos si- 
tion, and that particular distributor sent down their general sales 
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manager, and we had a lengthy talk with him, and did have that situ- 
ation rectified. 

Mr. Barnes. Can you tell us what the rectification was, Mr. 
Marcus £ 

Mr. Marcus. We found that with respect to three particular pic- 
tures, the complainant had not been given a reasonable opportunity 
to make a competitive bid, and that the other person, the other ex- 
hibitor, although theoretically competitive bidding had been used 
there, had been given an advantage in the way that competitive bid- 
ding had been set up. We therefore required the distributor, with 
respect to the next 3 comparable pictures, to give the competitor who 
had not been given a reasonable opportunity, the first opportunity as 
to those 3 pictures, and received a commitment from the distributor 
that they would see to it that this did not happen in that situation 
again. And that was done, and as far as I know, we have not received 
and further complaints with respect to that situation. 

Mr. BaRNeEs. ~_— that answer your question, Senator ? 

Senator ScHorrren. Yes. 

Senator GiLLetre. Just a moment, Mr. Chairman. 

Mr. Marcus, did I understand you to say that you made an investi- 
gation of four complaints in 1951? 

Mr. Marcus. That is right. 

Senator Gittetre. Did they constitute the only complaints that 
were made ? 

Mr. Marcus. No; they did not. We took the same position that we 
have taken with respect to clearances, Senator, and the reason for 
that is this. As you probably know, there are hundreds and hundreds 
of competititive bidding situations going on all over the country 
daily. Almost every exhibitor who does not succeed in getting a par- 
ticular bid has the feeling, whether rightly or wrongly, that he 
made an extremely high bid and that he should have gotten the picture 
and he did not, and he is inclined to complain to us. 

Now, for us to try to examine into 100 or 200 of those types of com- 
plaints per year would be impossible for us to do and to carry on the 
rest of our work, not only in connection with the motion-picture judg- 
ments, but in connection with the general work of the Division. 

So what we try to do is to try to take those particular instances which 
seem to have some validity and investigate them. And as I say, out 
of the 4, we did find 1 that was sour. The other 3 were all right. 

Senator Gitterre. Mr. Chairman, the reason for my inquiry was 
that Judge Barnes had said that the heavy workload that you were 
carrying made it impossible to investigate many of these complaints. 

Mr. Marcus. That is right. 

Senator Giuterre. If you only investigated four complaints in 
1951, it does not seem to me that that was a tremendously heavy work- 
load for you to carry. 

Mr. Marcus. Senator, that was four complaints with respect to 
competitive bidding. There are hundreds of matters covered by that 
judgment. During the time that I was in charge of motion-picture 
matters in the Division, it was estimated thut about one-third of the 
total correspondence of the Antitrust Division comprised motion- 
picture matters. It was estimated—— 

Senator Giitette, Let me ask you, how many complaints dealing 
with other matters than competitive bidding did you investigate ? 
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Mr. Marcus. We had, I would say, between 100 and 200 complain: 
per year. We took up, I would say, over 95 percent of those w! 
we did something with. Usually our thet was this. We would 
get in touch with the distributors, by letter or by phone or by persona] 
conference, and we would take up with them the particular complain; 
and ask them to give their side, and then if we were convinced thjg: 
something should be done, we insisted that that be done. 

Now, sometimes with respect to one complaint we might have { 


have 4 or 5 conferences, dozens of letters, and sometimes we actually 
got the parties together. We would get a distributor representatiys 


down here to Washington and have the independent exhibitor com, 
in and thresh the thing out right then and there. 

Senator Gitierre. You were in charge of this particular area? 

Mr. Marcus. Up to about a year ago I was in charge of motion. 
picture matters for the Division. 

Senator Gitterre. How many people did you have working unde 
you ¢ 

Mr. Marcus. I had one. 

Senator Gitterrp, One; an attorney ¢ 

Mr. Marcus. Yes. 

Senator Gitterrr. Working with you? 

Mr. Marcus. That is right. 

Senator Guerre. And you had no staff that was investigating 
these complaints and preparing them for you ? 

Mr. Marcus. When we made investigations, we did use the FBI, 
which we do generally in connection with our investigations. 

Senator Gitterre. You have no staff of your own ? 

Mr. Marcus. We had no staff except this one person, whom I | 
during 1951. 

Senator Giruterre. That is all. 

Senator ScHorupret. In your judgment, should that staff be enlarged 
with this load that your Department has? 


Mr. Marcus. The determination, I think, would have to be made 


by the head of the Division as to how much of the work of the Div: 
sion should be devoted to motion-picture matters, 

In my experience with the Division, there is no industry which had 
given rise to the number of matters brought to the attention of th 
Antitrust Division, nothing comparable to that which the motio: 
picture industry has. And the Division does have the problem of 
determining how much manpower to devote to motion-picture matters 
To do a proper job in motion-picture matters, a fairly large staff would 
be necessary. Of course, that is a determination that would have to 
be made by somebody else. 

Senator Scuorpret. That is true. 

The next question I want to ask you, then, is, By reason of your 
reduced staff, it would seem feasible to me that you should toss over 


into the Federal Trade Commission a portion of that work in order 


to get on top of it or to find out, what the situation is? 

Mr. Marcus. May I answer that this way? I never found except 
when matters went to court, that we were greatly hampered by hav- 
ing an inadequate staff. The reason for that is that in motion-pictur 
matters we created a relationship with the exhibitors and with the 
distributors so that much of it could be handled very expeditiously 
and speedily, not only by a letter but by a telephone call. I imagine 
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that the telephone work involved in motion-picture matters is fairly 
-izable as far as the Antitrust Division is concerned. But we could, 
and have, told the general counsel of one of the companies to get 
omething done within a day, rather than in the normal antitrust 
matter, where we just do it by correspondence and wait until we get 
in answer. 

The distributors deal with us almost every day in matters concern 
ng the judgment, and because of that relationship we have—and I 
m sure we have continued since the time I was in motion-picture 
matters—we have been able to get motion-picture complaints dealt 
vith much more expeditiously than similar types of complaints in 
ny other industry. 

Senator Griterre. One more question, Mr. Chairman, if I may 
nterrupt. 

In view of the fact that you have stated that substantially 85 percent 
of the complaints that came to the Antitrust Division emanated from 
the moving-picture-distribution area, would not that be clearly indic- 
ative that there was something definitely wrong in that industry and 
its methods ? 

Mr. Marcus. May I say this. Senator? There was a temporary 
consent judgment which established an arbitration system within the 
framework of the Paramount case. Now, during the time that arbi- 
tration system was set up, there were over 400 cases brought before 
the arbitration tribunal involving clearances, 400 cases. Now, as toa 
number of them, clearly they were justified, but as to a number of 
those, the arbitrators found that they were not. 

Now, we are in much the same situation. Almost every exhibitor 
who does not have the exact position that he thinks he should have, 
thinks that he has been wronged, legally wronged, and entitled to 
something under the judgment. 

Now, we have to make some determination of whether on the facts 
given us it seems that we are warranted in taking definitive action. 
But the very fact that you have this feeling in the industry—in this 
industry I think there are presently over 100 private antitrust suits 
pending—there is not anything camparable to that in any other indus- 
try. You have between 17,000 and 20,000 exhibitors, and I would 
say about 80 percent of those are dissatisfied with the situation that 
they have. 

Senator Giutterre. That is a pretty serious condition, is it not? 

Mr. Marcus. I would say also, giving my own opinion, that I think 
that essentially the dissatisfaction stems from general economic con- 
ditions, such as the advent of television and matters of that sort. But 
they are not in a position to do anything with respect to that, so they 
are inclined to complain to us. 

But I will say that there is hardly a single complaint that we get 
that wé do not take up with the distributors in an attempt to get 
something done. 

Mr. Barnes. May I add just a word? With respect to the volume, 
I think the committee should understand that any letter that comes 
in is not automatically filed in the wastebasket. It is investigated to 
the extent of determining whether or not further procedure should be 
had in the Division. We estimate that since January 1, 1949, there 
have been about 1,000 of those matters come to the Division. 
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Now, in addition to the question of how many men we have on it, | 
think you should know this, that in the manner in which this is hy) 
dled, we have more or less a motion-picture section in the Divisioy, 
and then in addition to that section, which handles matters as they 
originate, we have been working in the Judgment Enforcement Sec. 
tion of the Antitrust Division. 

For example, at the present time, out of 12 men in that Judgments 
Section, 5 of them are devoting their time exclusively to motion. 
picture matters, to the enforcement of judgments. 

Mr. Marcos. I wonder if I could clear one other matter up? Tha 
is this, that just because the Division has been in the motion-picture 
field so long and has built up these files, very often when we get a 
complaint we can investigate that complaint by going back through 
our files, which will tell us what the facts are with respect to a par- 
ticular situation. 

Senator Guterre. Mr. Chairman, I would like to ask a question of 
Judge Barnes in connection with this phase that we have been 
discussing. 

Senator Scuorrren. Very well. 

Senator Giuterre. I have just been handed an Associated Press 
report that was published recently that Assistant Attorney General 
Stanley Barnes, who heads the Justice Department Antitrust Divi- 
sion, and Prof. Chesterfield Oppenheim, of the University of Michigan 
Law School, were named joint chairmen of the Attorney General’s 
proposed national committee to study the antitrust laws. I am in- 
formed that Professor Oppenheim has made an extensive study of 
the motion-picture industry and is thoroughly familiar with the con- 
sent decree. 

Now, the question is, Will Professor Oppenheim be used in connec- 
tion with handling these numerous complaints of violations in the 
moving-picture industry because of his peculiar knowledge of it! 

Mr. Barnes. Not directly, Senator Gillette. He is heading, as 
cochairman with me, a national advisory committee, which will con- 
sider matters relating to this decree from a theoretical and practical 
standpoint, but not with relation to actual complaints, other than any 
other legal study might contemplate specific complaints made to the 
Division. 

Senator Giiuerre. No specific advantage will be taken of his 
peculiar knowledge of this field ? 

Mr. Barnes. I think by appointing him chairman of this particular 
committee we obtain the specialized knowledge that he has. We are 
dividing this particular work up into seven areas of antitrust law, 
and the consideration of motion-picture problems will be a very vital 
part of the matters to be considered by this national committee. 

Senator GutetTe. But the study that you are making in connection 
with Professor Oppenheim is in connection with the general anti- 
trust laws? 

Mr. Barnes. That is correct. 

Senator Gitterre. And not specific ones? 

Mr. Barnes. You must get into specific problems—— 

Senator Ginterre, Oh, you have to use instances, of course. 

Mr. Barnes. For example, one of the very matters that must be 
considered is the nature and extent of these decrees and their enforce- 


ment. 
mittee 

Of. 
into, J 
ment 
for its 
not Wi 

Que 

Wou 
rules a 
to the 


The 
appro 
rules | 
tive e 
cedur 
Depa 
join 
whate 
force. 
rules 
are il 
prolo 
cedut 

We 
repre 
woul 
court 
whic 
tribu 

It 
court 

Se 
dist 
the a 

Mi 
happ 
natic 
brait 
reall] 
out ¢ 
coop 
Dep: 
labo 
boar 
pres 

I] 
sion 
com 


whic 
ship 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 657 


ment. And that is a specific area that this national advisory com- 
mittee is going to go into. 

Of course, T must say that when I say what they are going to go 
into, L assume that they are going to go into that, because the De »part- 
ment of Justice wants to have an advi isory committee that determines 
for itself what it wants to go into, and has a freedom of action. I do 
not want to appear to be telling them what they are going to look into. 

Question 5: 

Would the Division consider the practicability of its formulating a set of 
rules and procedures respecting competitive bidding which could be recommended 
to the district court for the guidance of both distributors and exhibitors? 

The answer is that we do not believe it would be practicable or 
appropriate for the Division itself to undertake to formulate such 
cory and procedures. However, if the distributors and the representa- 

ve exhibitor groups could agree upon such a set of rules and pro- 
siiehaa which did not contain any objectionable features from the 
Department’s viewpoint, the Department would be willing to consider 
joining with the distributors in recommending to the district court 
whatever amendments to the judgments were required to put them in 
force. We would be quite willing to review and comment on such 
rules and procedures as to which the various segments of the industry 
are in accord, Absent such accord, it would be a most difficult and 
prolonged matter for us to endeavor to impose such rules and pro- 
cedures on the distributors. 

We understand that the arbitration system that the distributors and 
representative exhibitor groups unsuccessfully endeavored to set up 
would have contained such a set of rules and procedures. The trial 
ecourt’s bidding provisions also set up certain rules concerning bidding 
which were not, however, received with any enthusiasm by either dis- 
tributors or exhibitors. 

It should be noted that these bidding provisions were in the trial 
court’s judgment and not in the final judgment. 

Senator Scnorrpe,. Judge Barnes, you made reference to this 
distinguished gentleman, Mr. Oppenheim. Might not this be one of 
the areas of investigation or activity that you might go into? 

Mr. Barnes. It is‘ contemplate d that that is exactly what will 
happen, Senator. Indeed, that is the very purpose for setting up this 

national committee, because we want to endeavor to bring the best 
brains in the country to this very perplexing problem and to set up a 
really bipartisan, disinterested committee to try to bring some order 

out of some chaos that has existed. I m: Ly say that we expect to tr y to 
cooperate most fully with the Federal Trade Commission, with the 
Department of Commerce, and have representatives of industry and 
labor in every phase that we can reach, so that there can be a sounding 
board for any segment of feeling or thought in the matter that can be 
presented to a responsible group. And we are proceeding with that. 

I hope to be able to announce at the American Bar-Antitrust Divi- 


sion meeting in the latter part of August the personnel of that national 
committee. 


Question 6: 
As a matter of principle, does the Division approve of a divorcement procedure 


which leaves the stock of the theater company in the actual or beneficial owner- 
ship of the production and distribution company? 
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The Division does not approve of a divorcement procedure which 
leaves the stock of a theater company in the actual or beneficial owp. 
ership of the production and distribution company. This has not 
been permitted in the case of any of the integrated companies which 
were defendants in the Paramount case, with the exception of a tem. 
porary interim period of from 1 to 3 years in the case of Loew’s Inc. 
The reason for this is that Loew’s has a large funded debt, in excess 
of $40 million at the time the Loew’s judgment was entered, which 
will have to be divided between the two companies before a complete 
financial separation is feasible. Such division of the debt will require 
refinancing, and the interim arrangement was permitted to 
Loew’s a reasonable amount of time to cope with this problem. As 
safeguard during this temporary interim period, one-half of the 
board of directors of the New Theater Co. are to be approved by the 
court and are subject to the court’s direction. 

Question 7: 


In other similar cases, has the Division ever taken a contrary position? 


Answer: To the knowledge of our present staff, “No.” And asa 
word of policy, where one phase of a company’s business is to be 
divorced from the remainder of its business, it is not the Division's 
policy to permit the divorced phase to be taken over by a company 
which will be owned by the company conducting the remainder of 
the business. 

Question 8: 


ve 


Does the Division believe that the prerelease practice may involve the grant- 
ing of clearance between theater exhibitors not in substantial competition? 


Now, we don’t want to be overly legal in this particular answer, 


but we want it understood that the Division understands that the 
word “clearance” as used in this question is used as it is defined in the 
decree. 

The judgments entered in the Paramount case enjoin the distributor 
from giving the exhibitor a contractual right, known as clearance, 
not to have a picture shown for a period of time in a theater which 
is not in substantial competition with the exhibitor’s theater. How- 
ever, the judgments do not provide that a run in one theater must be 
followed by a run in any other theater. Therefore, whether the pre- 
release practice involves the granting of clearance between theaters 
not in substantial competition depends on whether there are agree- 
ments (between the distributor and the exhibitors licensing the pre- 
release runs) that the picture will not be shown for a period of time 
in other theaters which are not in substantial competition. It is our 
understanding that the distributors, when prereleasing a picture, have 
refrained from specifying how long a time must elapse between the 
prerelease run of the picture and any later runs, even in theaters which 
are admittedly in substantial competition. Therefore, it cannot be 
categorically stated in the absence of proof of such an agreement, that 
the prerelease practice involves the granting of clearance between 
theaters not in substantial competition. We do not exclude the pos- 
sibility, however, that there may be circumstances in which an agree- 
ment to grant such a clearance could properly be implied in law, and 
by reason of the conduct of the parties. 
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Question 9: 

Does the Division believe that residents of small communities are discrim- 
inated against when prerelease pictures are not made available to their com- 
munities? 

The answer is “Yes,” but in the same manner as they are discrim- 
inated against in many other economic matters. 

The judgments entered in the Paramount case do not make it 
mandatory that the distributors, when prereleasing a picture, license 
such picture on a prerelease run in each and every community. In 
their own business interest, the distributors seek to license all their 
pictures eventually in practically all communities, but they are never 
for practical business reasons offered to all communities simultane- 
ously. In general, it is usual for pictures to be shown in the larger 
communities before they are shown in the smaller communities. Pic- 
tures that are prereleased are shown in the smaller communities when 
they are put into general release, so that the residents of the smaller 
communities do later get an opportunity to see them. It is true, how- 
ever, that the time lag between the first showing of a picture in the 
larger cities and the picture’s first showing in smaller communities 
is usually cusbeanialle greater in the case of the prerelease pic- 
tures; and it may very well be that the residents of the smaller 
communities would prefer not to have to wait so long before seeing 
the picture. However, the priority given to the larger communities 
when a picture is prereleased is not necessarily an unlawful priority. 

Senator Scuorrre.. I would like to ask this question : 

In a statement of the Antitrust Division, it is said that one of the 
more important injunctive provisions is that pictures— 
must be offered and taken theater by theater solely upon the merits and with- 
out discrimination in favor of affiliated theaters, circuit theaters, or others. 

Now, when it is announced that a prerelease picture will not be 
offered for exhibition in towns having a population of less than 
75,000, I was wondering if there is not discrimination against the 
small-town exhibitor in favor of others in larger towns. 

Do you have a judgment to give on that? 

Mr. Barnes. I will ask Mr. Silverman, if he will, to answer that. 

Senator ScHorrren. Yes. 

Mr. StrverMan. The run in the city of 75,000 must be offered to 
the theaters in that city which are suitable for showing the picture on 
that run, and it must be licensed on the merits among these theaters. 

The judgments do not require, as Judge Barnes has indicated, that 
the pictures be licensed in every community simultaneously. How- 
ever, with respect to the city of 75,000, that picture must be licensed 
on the merits. 

Now, the language of the judgment reads as follows: 


The distributors are enjoined from licensing any feature for exhibition upon 
any run, 


Now, the run involved there is the run in that city of 75,000. 

Mr. Barnzs. May I say, it looks to us as though the situation is the 
same as the advantages or the discrimination that might exist as 
between the resident in the city of New York or Washington and the 
resident in a much smaller community. There are discriminations 
as to how quickly they can see the picture, or how quickly they can 
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buy clothes from Saks Fifth Avenue or some other shop that onl; 
exists in one area. It is one of those things that from an econom) 
standpoint you can never put on an actually equal basis to e 
hamlet in the country. 

Senator ScHorrre.. I was just wondering in my own approac! 
this thing whether the small-town exhibitor should not be permitted 
to bid against the exhibitor in these larger towns, because even 
those people are going to be able to see those pictures. 

Mr. Barnes. You mean, bid against them at the same time? 

Senator ScHoEPPEL. Bid against some of these larger exhibit 
the larger areas. 

Mr. Sitverman. Senator, I believe that the judgment would not 
permit that very thing. 

Senator Scnorrrei. That is the thing I was going to ask: Unless 
particularly excluded in the judgment of the court. 

Mr. SirvermMAn. You see, the judgments provide that the distribu- 
tors may not grant clearance between theaters not in substantial com- 
petition. It has always been the Division’s view that it is also im- 
proper to include in bidding theaters that are not in substantial 
competition. And these theaters in the small towns may very well not 
be in substantial competition with the theaters in the large cities and 
therefore, it would be improper to include them. 

In addition, it would be infrequent that the theater in the small 
town could make an offer for the picture which would get the picture, 
because usually the theater in the large city has a wider draw and 
can pay more money for that particular run. And under the judg- 
ments, the distributor would have to license the picture in that situ. 
ation to the theater which makes the better offer for the picture. 

Senator ScHorrret. Counsel may desire to ask a question here. 

Mr. Jenxie. Thank you, Mr. Chairman. You are speaking of a 
prerelease picture? Is clearance involved in a prerelease picture, or 
did I misunderstand you before? 

Mr. Sturverman. That is one of the problems with respect to the 
prerelease practice. The distributors take the position that there is 
not any clearance in prerelease pictures, that they are not granting 
any clearance. The exhibitors, on the other hand, sometimes contend 
that any waiting time between the showing of the picture on the pre- 
release run and on subsequent runs is clearance. Yet the judgments 
indicate that some sort of agreement is necessary before you have 
clearance, and I think the nub of the problem is, do you have such an 
agreement between the exhibitor and the distributor not to have the 
picture shown on subsequent runs. Rae 

Mr. Barnes. May I point out that I think one of the difficulties is 
that the term “clearance” perhaps even in the industry has a wider 
meaning than the term “clearance” as used in the decree, because the 
term “clearance” as used in the decree must rest upon this agreement 
between the parties before there can be any clearance. 

Mr. Jente. Thank you, Judge Barnes. 

I had reference to Mr. Silverman’s answers to the Senator’s ques- 
tion, on whether or not small-town exhibitors should at least be per- 
mitted to bid against their competitors in larger cities, solely on the 
merits of the proposition. 
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Now, you brought up the question of clearance in your answer. 
Do you wish to modify that answer in light of the fact that we are 
spe in g of prerelease pictures? 

Mr. StrverMan. I did mention clearance, but only as a preface to 

mv later remark that unless the theaters are in substanti: ul competi- 

Ho _we would reeard it as improper to include them together for the 
rpose of bidding. 

ir. Barnes. We do not think that the industry can be aided by 
ng a New York theater and a couple of small theaters and having 

em bid against each other. If the exhibitors can set up that group 
isk for bids, there would not be much competition. 

r. SILVERMAN. I might say this, that it is very infrequent—and 
nnot recall where it has ever happened—that a theater in a small 
wn has asked to bid against a theater in a large city for a pre- 

release run. The economics of the situation are almost inevitably 

gainst this. 7 

Mr. Jeune, If we were not considering economics but rather the legal 
point involved, what would be your answer? 

Mr. SttverMAN. I referred to economics merely to indicate that the 
listributor in the small town usually knows that he cannot make the 

ind of offer for the picture that will get him the picture. But aside 
from that, if the theaters are not in substantial competition, I believe 

would be improper to bracket them together for the purposes of 
bidding. 

Mr. Jenie. Thank you. 

Senator Grttetre. Mr. Chairman, I have to go at 11. There is just 
one question that I would like to ask Mr. Barnes before I go. 

Senator ScHorPre.. Go right ahead, Senator Gillette. 

Senator Grrterre. Judge Barnes, to what extent would you say that 
exhibitors that are not a party to the Paramount suit are bound by the 
decree in that case? 

Mr. Barnes. I do not think that they are bound unless they, by some 
act, act in concert with those who are bound by the decree, and in that 
way might be drawn within its provisions. 

Senator Gitterre. That would be my judgment, and it is a ques- 
tion that has been bothering me all through these hearings. Here was 
a decree that was entered, of course, binding on the parties, but to try 
to extend that to institutions and individuals that are not — to the 
decree would seem to me to be entirely impossible, legally. 

Mr. Barnes. I would say you were right, Senator. 

Senator GitteTre. So that these people have no recourse under the 
decree provision, these people that are outside of the decree, these 
people in the small towns, exhibitors such as mentioned by the chair- 
man here. 

Mr. Barnes. They have no recourse against an exhibitor who is 
not bound by the decree. 

Mr. Marcus. They do have this recourse, though, of asking us to 
enforce a decree against the distributors when they think that they 
are hurt by the distributor’s not complying with the decree, and that 
is how we get into the picture. 

Senator Giterre. But not under the terms of the decree? 

Mr. Marcus. They very often claim that under the terms of the 
decree, the distributor is doing something it should not do, and that 
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they should get the benefit of the distributor’s being forced to dy 
what the distributor should do. 

Senator Gitterre. Then it would be just probative instead of being 
binding ? ; 
Mr. ieee That is right. 

Mr. Sitverman. Senator, our complaints are invariably froin ex. 
hibitors who are in no way bound by the decree. But we take up the 
complaints with the distributors because the decrees give us the basis 
for doing so. And in that way, the decree certainly helps them. 

Senator Git.eTTe. You use the provisions of the decrees as a yard. 
stick? 

Mr. Suverman. That is right. 

Mr. Barnes. I think there is a little misunderstanding here, Sena. 
tor. I understood you to ask whether or not the decree was binding 
on these exhibitors who were not parties to the suit. It is my belief 
that it is not. 

Senator GiutteTre. Yes. 

Mr. Barnes. But we come to the assistance of all the independents 
and the exhibitors who have no direct connection with the case, but 
who can obtain relief against the named defendant distributors. 

Senator Guerre. Thank you, Mr. Chairman. 

Senator ScHorrreL. You may proceed. 

Mr. Barnes. Question 10: 


Would the Division comment on the statement of a witness to the effect that 
a higher degree of proof is required to show price fixing under the decree than 
under section 1 of the Sherman Act? 

Civil and criminal cases both are brought by the Division to en- 
force section 1 of the Sherman Act. Since the Government must 

rove its case beyond a reasonable doubt in any criminal case, a 

igher degree of proof is required in a criminal case than in a civil 
case where the Government is required to establish its case by a pre- 
pooioniess of the evidence. One of the ways which the Government 

as to enforce antitrust judgments is to bring contempt proceedings. 
These may be civil or criminal. The degree of souk required in a 
civil contempt proceeding is the same as the degree of proof required 
in a civil antitrust matter; and the degree oh aeoal required in a 
criminal contempt proceeding is the same as the degree of proof re- 
quired in a criminal antitrust matter. Contempt is, of course, a very 
serious matter, and the courts have been especially strict in requiring 
the Government to sustain the required degree of proof in contempt 
proceedings, with the resultant heavy penalties. 

I would say that the proceedings criminally in contempt offer a 
psychological hurdle for some judges, and that to that extent it is 
more difficult to establish the contempt in the criminal aspects of 
contempt than it might to enforce a civil decree. 

Question 11: 


Does the Division wish to review Mr. Hanson’s summary of his conference 
with a Division representative to make certain that such summary is indeed 


“substantially correct?” 

The Division does not wish to do so. Our comment is as follows: 
Shortly after the conference with Mr. Hanson’s group; a memorandum 
of that conference was prepared and placed in the files of the Depart 
ment. I have that 314-page summary of the conference held in Los 


Angele 
was di 
to the 
Mr. H 
Decem 
in the: 
Sen: 
us toh 
Mr. 
questi 
Sen: 
Mr. 
substa 
Wit 
gener’ 
Wit 
repres 
the we 
after | 
that d 
ments 
in an} 
As 
ment 
Los A 


not. 


illega 
Depa: 
they | 
Depa 
of thi 
regul 
We 
as ma 
Ser 
an ex 
it wil 
Mr 
CE 


Memo 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 663 


{ngeles with Mr. Hanson in my hands. It is dated December 10, and 
was dictated at the time. It goes into considerable detail with regard 
to the conference that was held on December 3, to which apparently 
Mr. Hanson was referring when he said that either in November or 
December he had such conference. I should be very glad to read it 
in the record if anyone thinks it is necessary. 

Senator ScHorpre.. I think it might be helpful, Judge Barnes, for 
us to have that in the record. 

Mr. Barnes. Let me, if I may, Senator, deal specifically with 1 or 2 
questions. . 4 . ; 

Senator Scnorpret. That is all right. Go right ahead. 

Mr. Barnes This memorandum and the representative’s memory 
substantiate Mr Hanson’s summary with certain modifications. 

With respect to item No. 7, mentioned by Mr. Hanson, there was a 
general discussion of economic conditions within the industry. 

With respect to item No. 10, Mr. Marcus, who was the Department’s 
representative at that conference, commented also that it was during 
the war that the distributors had started to curtail production, and not 
after the entry of the judgments against them in the Paramount case; 
that during the previous year, after the Government had secured judg- 
ments against them, the distributors had released more pictures than 
in any one of the several preceding years. 

As to item No, 12, Mr. Hanson’s group asked whether the Depart- 
ment would approve an admission-price-fixing clearance system in 
Los Angeles. The Government’s representative said that we would 
not. A member of the group then asked whether we would oppose 
such price fixing and was told by Mr. Marcus that we would. 

There was further a discussion with respect to divestiture of theaters 
illegally acquired. Also, one member expressed the view that the 
Department owed a duty to the exhibitors to help them out whenever 
they are in trouble. The Department’s representative said that the 
Department recognized and owed such a duty within the framework 
of the Sherman Act, but that it could not and would not attempt to 
regulate the industry. 

Would you desire me to submit this memorandum of the conference 
as made at the time from our files, Senator ? 

Senator Scuorrrsen. I think it. would be most helpful, if you have 
an extra copy at this time that you care to submit for the record, and 
it will be incorporated in the record. 

Mr. Barnes. Let the record show that I am so doing. 

(The memorandum above referred to is as follows:) 


MEMORANDUM SUBMITTED BY STANLEY N. BARNES, ASSISTANT ATTORNEY GENERAL 
IN CHARGE OF THE ANTITRUST DIVISION, DEPARTMENT OF JUSTICE 


DECEMBER 10, 1952. 
For: The files. 

From: Philip Marcus. 

Subject: Conferences in Los Angeles. 


On Monday, December 3, I spoke briefly to Bill Dixon about motion-picture 
matters in California, and also very briefly with Jim McGrath, of that office, who 
for many years has done work in the motion-picture field. About 10 o’clock Mr. 
Hanson, of the Southern California Theatres Association, two other members of 
his board, and a lawyer by the name of Webber met with Mr. Dixon and myself 
Mr. Hanson did most of the talking. They took the position that they had been 
very hard hit in recent years, that the prices of pictures were too high, that 
theaters were closing, and blamed most of their difficulties on the judgment. 
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Their reasoning with respect to their claim as to the effects of the judgn 
not very clear. Seemingly they felt that the judgment had been the cause 
petitive bidding and also of the moving up of theaters which formerly had 
in a subordinate position, with the result that they were adversely affecte 

They suggested that most of their difficulties might be resolved if they 
set up a zoning system in Los Angeles under which each theater’s position 
be fixed according to admission price and clearance. They complained t} 
was a paucity of pictures being released by the distributors and intimat: 
our suit was the cause of such paucity. The writer took issue with then 
the judgment being the cause of their difficulties, pointing out that, as they 
knew, factors such as television and the like accounted for many of the pres 
ills of theater owners. I pointed out that, according to the trade press, some 4,(\y 
theaters had been built since 1948; also that the distributors had cut down on ¢} 
number of pictures produced during the war, long before we had secured 
judgments against them, and that actually last year, after we had secured jndg 
ments against them, they had released more pictures than in the prec 
several years. 

I asked if they had specific complaints which might come within our juri 
tion. They stated that recently a number of companies had started to dist 
pictures in the Los Angeles area on a prerelease basis. These pictures were | 
shown at advanced prices in the Beverly Hills-Wilshire area before being 
at the regular first-run downtown areas. They named Streetcar Named Desi: 
Place in the Sun, Detective Story, Death of a Salesman, and African Quee! 
such pictures so shown. They also complained about the picture Quo Vadis being 
shown in two United Artists theater-circuit theaters without other theaters being 
given an opportunity to acquire that picture. They also complained that a 
number of companies, particularly Loew’s, did not notify them of the r 
of bids until the last minute, with the result that when they got a pictur 
did not have time to exploit it properly and up to the last minute w 
uncertain as to whether or not they were going to have a picture to pla 
writer stated that with respect to the first two matters we would lool 
them and take them up with the distributors. As to the third matter, the 
stated that this did not appear to involve a Sherman Act violation but that pur 
on an informa! basis we would pass on this complaint to the distributors f 
whatever action they might take with respect to it. 

At the conclusion of this meeting, which lasted until 12:30, Mr. Hanser 
whether I would be willing to talk to members of the board of directors th« 
day, because he found it hard to explain to them our point of view. I state 
would, and Mr. Dixon suggested that we use a conference room on another f 

After this conference, a lawyer by the name of Schwartz, who was acqua 
with Dixon, came into Dixon’s office. He had a private motion-picture antitr 
suit pending involving theaters in Huntington, Calif. He discussed this situa 
with me at some length. It revolved around the question of whether the 
pendent theater in Huntington should be compelled to competitively bid aga 
the distributors. I told him that our position so far had been that the distril 
utors were not compelled to use competitive bidding but that we were not pre 
pared to take the position that it would violate the judgments entered o1 
Sherman Act for them to institute competitive bidding. I threw out the sugg 
tion that in the situation as outlined by him it would seem that one possible 
solution might be splitting product and told him that we would regard an agr 
ment between exhibitors to split product as improper, but that we had not take 
the position it was improper for the distributors in such situations to i 
the exhibitors that they were willing to split their product, as long as it was 
understood that it was up to the distributors that if they found that it did n 
work to their best interests, there was nothing to prevent them from changing 
their policy. He wanted me to discuss the matter with the attorney representing 
the defendants in this case but I refused. 

The next day in conference room 2201 about 15 exhibitors were assembled 
Mr. Hansen told me that they were members of the board of directors plus 4 
few independents. Mr. McGrath, from our office, who was supposed to be there. 
was not able to be present. Mr. Hansen briefly introduced me and then asked 
for questions from the floor. Among the first to stand up was Mr. Arthur, wh 
is the author of the letter to Congressman Hinshaw so bitterly critical of th 
Division’s efforts in the motion picture field which was printed in the Congres 
sional Record some time ago. He wanted to know why the Department had 
refused to obey the Supreme Court’s decision and why they had not required 
the defendants to get rid of all the theaters they had illegally acquired. ! 
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stated that we had thought it much more important to achieve prompt and cer- 
tain relief than the possibility of greater relief with respect to divestiture a 
oreat many years in the future, without any certainty as to what divestiture 
relief would finally be achieved. When he started to continue on the same line, 
| stated I was not going to get involved in any further argument on that issue 
and he and one of his henchmen got up and walked out of the room 

I was asked whether we would approve an admission price fixing clearance 
system in Los Angeles. I said we would not. I was asked whether we would 

oppose such fixing. I said we would. The owner of a downtown theater com- 
plained that he had offered $50,000 for Quo Vadis and had been told that it had 
already been committed to the United Artists the: ater circuit theaters in Los 
Angeles. He made reference to the fact that Joe Schenck, who had been dominant 
in the United Artists theater circuit, is a brother of Nicholas Schenck, of Loew's 
I said this was a matter we would look into. One exhibitor made a long speech 
about the Department owing a duty to the public to help them out when f) 
were in trouble. I stated that we owed such a duty within the framework of the 
Sherman Act, but we could not and would not attempt to regulate the industry 
and that we were not the proper agency to complain to about high prices and 
had business. A complaint was made about the prerelease system recently 
invoked at Los Angeles, and the requirement of giving admission prices in 
making bids on pictures. It was stated to me that not infrequently a salesman 
of the company would state that theaters in Phoenix, Ariz., or some other place 
were charging so much for a particular picture and that they knew that when 
that statement was made that that was the suggested admission price for them 
At the end of the meeting they asked me to advise them with respect to the 
matters I said we would take up with the distributors. I told them that we 
would let them know the results. 

Subsequently in Dixon’s office, with McGrath present, an attorney named 
Ackerson came in to discuss a situation to see whether we would file an amicus 
brief in the appellate court in support of his client who had lost a lawsuit. I 
told him we were very reluctant to file amicus briefs, but would look at 
papers. 

Gus Diamond, operating the Pacific Drive-In Theaters, a circuit of some 1f 
theaters, came into the office and stated he had heard I was going to speak wit 
members of the Southern California Association, that he was not a member ¢ 
the association, and that he wanted me to hear the other side He then told 
e of difficulties he had had because of the opposition of theaters of members 
f the association to drive-ins having early runs. He stated he could not under 
stand on what basis they could complain to us about high prices of pictures and 
the like. I assured him we had made no commitments to the association whicl 
would endanger his operations. 


h 
of 


Mr. Barnes. That is all I have to say in specific answer to the 
questions, Senator. 


Senator Scuorrrrn. I appreciate your going into those questions 
in the manner that you have, Judge Barnes. I want to ask you a 
few other questions. 

What is the present policy of the Antitrust Division in respect to 
making application to the Federal Trade Commission for the latter 
to undertake a series of investigations or any investigation at the pres- 
ent time? You did, however, say awhile ago that you would cooperate 
with that department. Do you have any specific matters now in mind 
relating to the motion-picture industry that you would care to dis- 
close ? 

Mr. Barnes. My staff informs me that at the present time we have 
no such mikttere that we have referred to the Federal Trade Commis- 
sion, and we believe that we might, if we felt that such procedure 
was appropriate, but at this time we know of no such matters that 
would be appropriate. 

Senator Scoorrren. Now, I would like to ask this question. It has 
been brought to the attention of this subcommittee that letters received 
by the Justice Department from exhibitors alleging that certain dis- 
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tributors have violated the judgment have been disclosed by the 
Division representatives to the distributors so charged. These exhibj. 
tors are concerned lest retaliatory measures be taken against then 
by the distributors whom they have accused. 

Now, I know that is a blunt question, but it covers quite a lot of 
views here. Now, what is your Division’s policy in handling these 
matters ? 

Mr. Barnes. We seem to have two gentlemen present who are 
vying with each other to answer the question. So, I will let you—~ 

Senator Scnorpren. That is quite all right, as long as it gets in 
the record. 

Mr. Marcus. I would like to answer that question, because it does 
involve me. 

We adopted a policy, and I had something to do with adopting the 
policy, that before we would take up any complaint with a distributor 
we would secure from the exhibitor permission to take up that com- 
plaint with the distributor. Now, there was one instance, and that 
involved a California distributor, a Mr. Arthur or a Mr. Wolff, and 
this is what happened there. At this conference that I had with Mr. 
Hanson’s group, I made it clear to them that we would take care 
of particular complaints. If they sent us a particular complaint 
respecting something that they thought a distributor had done which 
should not have been done, we would take those complaints up with 
the distributors. 

When I got back from California, within 2 days we received a letter 
from, I think it was, Mr. Russell Hardy, who was counsel for Mr. 
Arthur, a complaint directed against a particular distributor, and, 
because he had been such a vocal critic of ours, I assumed that he was 
reacting to my talk before that conference, and in that case, without 
contacting him again, I took up that particular complaint—that is, 
we took up that particular complaint—with the distributor, and then 
we received a complaint from Mr. Russell Hardy complaining that we 
had done so without receiving his permission. But, to by knowledge, 
that is the only instance in which we ever took up a complaint with 
distributors without first securing the express permission of the 
exhibitor. 

Mr. Barnes. I might say, Senator, we have a definite policy in 
the Department of not disclosing any complaint, not only about 
motion pictures but any complaint, disclosing who made the com- 
plaint, without the permission of the individual who makes such 
a complaint. We do that even though it may mean some delay along 
certain lines of investigation. And that applies to the motion-picture 
industry as well. 

Mr. Strverman. When a letter comes in from an exhibitor contain- 
ing a complaint, he will frequently indicate that he would like us 
to take it up with the distributors. If he has not, we write him a 
letter—we screen the complaint, and if we feel it does not have any 
merit we would so advise him. If we think it does, and warrants 
taking up with the distributors, we write him and ask him permission, 
and do not do so until we hear from him. 

I cannot recall a single instance where an exhibitor was unwilling 
for us to have a complaint taken up with the distributor. 

Mr. Marcus. With the exception of Mr. Hardy. 
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Mr. Barnes. With the exception of that one? 

Mr. Marcus. That is right. 

Senator ScHorerre.. In the Division’s statement is a listing and a 
description of the court actions taken in respect to the enforcement of 
the judgments. I am referring to that statement that was offered. 
Twelve cases are noted there. With two exceptions, all are concerned 
with the divestiture and enforcement provisions of the judgments. 
The two exceptions include treble damage cases.” 

Now, the question is, were there no other violations of the judg- 
ment during that period? If you do not have that information at 
hand now, I will appreciate it if you would supply that for the 
benefit of the committee. 

Mr. Barnes. All right. We will send you a written answer to 
that question. 

Senator Scuorrret. I will appreciate getting that, because that 
question has been raised in our consultation and in our conferences 
with reference to this statement. 

Mr. Barnes. Apparently we could give you a more adequate answer 
if you permitted us to reply in writing. 

Senator Scuorrren. Yes. I want the record as complete as 
possible. 

(The matter above referred to is as follows:) 


DEPARTMENT OF JUSTICE, 
Washington, July 17, 1958. 
Hon. ANDREW F’. SCHOEPPEL, 
Chairman, Subcommittee on Monopoly of the Select Committee on Small 
Business, United States Senate, Washington 25, D. C. 

My Dear SENATOR SCHOEPPEL: At the hearing on July 10, 1953, counsel for the 
subcommittee stated (Tr. 1335-1336) that the Federal Trade Commission had 
submitted a report to the subcommittee in which the Commission referred to an 
instance in which the Antitrust Division had forwarded to it a motion-picture 
complaint relating to Savannah, Ga. 

I was asked to explain why this referral was made to the Commission and 
since neither I nor my assistants recalled this instance, I indicated that I would 
check into the matter and advise the subcommittee why that particular complaint 
was handled in that way. We now have checked our files and conferred with the 
Federal Trade Commission. As a result, we believe that counsel for the sub- 
committee has misunderstood the reference in the letter of the Commission to 
this complaint. 

The matter came to our attention as a result of a letter from the complainant 
and the referral to us by Senator Russell of a letter he had received. Upon 
receipt of this complaint we processed it without making any contact with the 
Federal Trade Commission. It appears, however, that by letter of January 9, 
1952, Congressman Preston sent the Federal Trade Commission a copy of the 
letter which the complaint had sent to us. The Commission in its reply advised 
Congressman Preston that inasmuch as the matter had been brought to our atten- 
tion the Commission, in keeping with the general policy in such cases, would 
leave the matter to our handling. 

Also, the chairman of the subcommittee asked (Tr. 1322) whether there were 
any violations of the judgment entered in the Paramount case other than those 
involved in the matters which we have taken to court which are enumerated 
in the statement which the Division furnished to the subcommittee on June 17, 
1953. 

I would answer this question in the affirmative. There have been situations 
where we have felt that the conduct of one or more distributors was not in 
accord with the judgments entered in the Paramount case. However, such 
Situations have, in most instances, involved factual situations with respect to 
which something could be said for the distributor’s position as well as for the 


‘See p. 680 for June 17 statement of Antitrust Division. 
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exhibitor’s position ; and in most instances such conduct could not be categ: 
as intentional disregard of the provisions of the judgments. 

In taking a matter to court, we always have to evaluate whether a 
will agree with us that a violation has occurred. We also have to ey: 
whether the court would in any event do more to adjust the situation tha 
can accomplish without prolonged court action. We also have to exercise s 
discretion in the number of matters which we bring before the court, sinc 
Division does not have an unlimited staff which it can assign to motion-picture 
work. This is especially so in view of the Division’s overall responsibility 
enforce the antitrust laws generally throughout the economy. We also hay 
exercise such discretion because the courts repeatedly ask us not to clutter y 
their calendars with enforcement proceedings; and this attitude is particula 
true in the Southern District of New York, where the calendar is far behind and 
of necessity, many antitrust suits must be filed there, or are transferred upor 
demand of the defendants (as in a recent oil cartel case). 

The marketing of motion pictures, because of the nature of the product 
volved, is complex as well as unique, and as a result the number of complaints 
we receive is in the aggregate large. The time of our limited staff can best 
used in the interest of independent exhibitors by securing adjustments of 
many of their meritorious complaints as possible, as expeditiously as possibl 
We will not tolerate a course of conduct on the part of any distributor which 
indicates that it is not interested in abiding by the provisions in the judgment 
to which it is subject. However, so long as a distributor in good faith is en 
deavoring to comply, and so long as such distributor in good faith cooperates to 
adjust satisfactorily situations involving provisions of its judgment which 
bring to its attention, we believe we can accomplish most for complaining exhibi- 
tors by our present practice of taking the matter up with the distributor, rathe: 
than instituting court action with respect to a great number of such matters 
If we relied solely on court action rather than on our present procedure, only a 
very few of the complaints we receive could possibly be acted upon, and even 
those few would be adjusted with considerable less expedition, even where the 
court agreed with our position, than is now the case. 

Mr. Marcus of the Division (Tr. 1293-1294) referred to an incident involving 
competitive bidding where the Division felt that the pictures were not being 
awarded on the merits. We effected a correction without going to court. 

Another illustration of possible violations relates to that provision of the 
Paramount judgments which enjoins the distributors “From performing or en- 
tering into any license in which the right to exhibit one feature is conditioned 
upon the licensee’s taking one or more other features.” As the Department 
pointed out in the memorandum which it submitted to the subcommittee on 
April 6, 1953: 

“In a very few instances the Antitrust Division has received complaints that 
an exhibitor was being required to take a picture he did not want before being 
given a license for a picture he did want. In each such instance, a meeting 
was arranged with a representative of the distributor concerned for a thorough 
discussion of the complaint. The distributor in each case satisfied the Division 
that its personnel were under express instructions to refrain from such con- 
duct and in each case assured the Division that the complaint would be promptly 
investigated and if the alleged conduct was found to have occurred would b 
promptly stopped. 

“In each case the distributor specifically discussed the situation with th 
particular employee or employees who might have been involved and in addi 
tion once again called to the attention of its sales people generally that such 
activity was forbidden. The Department did not receive any further com- 
plaints from the exhibitors concerned and in one instance the exhibitor noti- 
fied the Department soon after the Antitrust Division had discussed the matter 
with the distributor that the practice had been stopped. In none of these instances 
was there any indication that the alleged conduct was pursuant to a calculated 
policy adopted by the distributor. The indications were rather that, if the 
conduct did actually take place, it was a case of an individual or two in a large 
organization getting out of line. The distributors conc®rned in these instances, 
in fact, advised the Department that the employees who dealt with the com 
plaining exhibitor had denied that the alleged conduct had taken place at all.” 

In another instance, the Division felt that the operator of a number of 
drive-ins was not being given an opportunity to license pictures on the merits 
on the run this exhibitor desired for such drive-ins. This complaint was strongly 
pressed with the distributors until the Division was satisfied that the exhibitor 
Was given the opportunity which the judgments safeguard to him. 
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in the instances referred to we secured relief for the exhibitors concerned 
fully as effective as that which could have been secured after protracted litiga- 
tion, much more expeditiously and with considerable financial saving to the 
Government, The time thus saved enabled us to handle concurrently the com 

its of many other exhibitors. The Division’s efforts on behalf of inde 
pla . : : 7 
pendent exhibitors during the long history of the Paramount case has resulted 
in a relationship with the distributors which is conducive to securing, expedi 
tiously, many adjustments of exhibitors’ complaints. We wish to emphasize 
the fact of which we believe the distributors are aware—that the Department 
of Justice will not tolerate any failure to observe, or any attitude of disinclina 
tion to observe, the provisions of the judgments entered in the Paramount case 
Sincerely yours, 
STANLEY N. BARNES, 
issistant Attorney General 

Senator ScHorpre.. For the record, would you also state whether 
the Division joined with the exhibitor or with the distributor in pe- 
titioning for such certiorari in the two treble-damage cases? I would 
like to have that in the record, if you will. 

Mr. Marcus. I can answer that. 

Senator Scuorerre.. All right. 

Mr. Marcus. We were on the side of the exhibitor. 

Senator ScHorrPEL. The Department was on the side of the exhibi- 
tor in those cases ¢ 

Mr.. Marcus. That is right. 

Senator ScHorrre.. Now, referring again to the statement that was 
submitted, it is said that in some instances the distributor has made 
adjustments with the exhibitors— 
in view of the Department’s intervention, even though it had disagreed with the 
merits of the complaint. 

How is this statement to be construed, now ? 

: ree ou. , 

Mr. Barnes. I think that at times certain distributors have taken 
certain actions, at the same time protesting that those actions taken 
were not in conformity with their understanding of what the decree 
required them to do, but because of our insistence upon a certain legal 
position, they would bow to it but they wanted it clear for the record 
that they thought we were wrong, that we should not be asking them 
to do it, but to save trouble and dispute and lawsuits, they would so 
act. 

Am I correct ? 

Mr. Marcus. Yes. 

Mr. Supverman. That is correct. 

Senator ScHorrre.. Is it the responsibility of the Division to effect 
compromises between exhibitors and distributors in respect to their 
differences? I think we ought to have some enlightenment on that, 
or clarification, one way or the other. 

Mr. Barnes. Mr. Pewett is speaking now, the head of the Judg- 
ments and Enforcement Section. 

Mr. Pewerr. Senator, I do not feel that it is our responsibility to 
settle disputes between them, but our responsibility is to enforce the 
judgments. Where a dispute involves a possible violation of the de- 
cree, then it is our duty to study it and to take action if we feel that 
a violation is involved. But 1 do not think that in every situation 
where they might get into a dispute over clearance, for example, we 
could ever expect to settle all of those disputes. 
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Senator Scuorpret. I can see some justification there for your pos 
tion. Also, irrespective of whether you got a complaint, if it did come 
to your knowledge, or you had independent sources of information 
that would disclose a violation, it would be your duty, and I am sure 
you agree with that, to move in? 

Mr. Barnes. Certainly. 

Mr. Pewerr. We are not an administrative agency. We are 
overburdened prosecuting agency, and we have to keep that in mind, 

Senator Scuorpren. Now, in some of our conferences together on 
this troublesome question—and it is a knotty one—at least to the chair- 
man it is—it has frequently been asked : “Do you think that the decree 
should be opened up for review?” 

Well, now, that is a legal proposition, and we must approach that 
from a "legal standpoint. For the benefit of the record, if you care 
to—I am not going to hold you to it—I would like to know if you care 
to express a judgment on that, because we have been asked that. Here 
is a decree that has been on the record for quite a long while. This 
business has moved forward. We have seen the weaknesses of it in 
certain instances, and certain other phases of the thing. 

Mr. Barnes. Senator, I think we can best say that this way. This 
is a judgment of a court. It does not have what some judgments in 
antitrust cases have, what we call the Sword of Damocles that hangs 
over the defendants which enables the Division to come in at a later 
date to maintain that the decree should be changed because of the 
actions subsequent to the initial date of the judgment. I believe we 
stated in one place in our previous statement: 

It has been found that the judgments do give the Division a basis for taking 
up substantially all of the complaints from the exhibitors with the distributors 


With one exception, which we note in our letter, it cannot be said on the basis 
of the Division’s experience that amendments to the judgment are indicated. 


In this connection we stated: 


The courts have been reluctant to amend judgments entered in antitrust suits 
without a very strong showing of a change of circumstance so that the amend- 
ments are necessary to effectuate their basic purposes. 

Now, it may be that this particular matter might eventually 
evolve into such a strong basic case that the court would look with 
favor upon changing or modifying the judgment. I can only say that 
in my opinion at ‘the present time—and this is purely a personal 
ion of a man who has spent some time in the court—I doubt under the 
present circumstances if the Federal court would look with favor upon 
reopening the judgment. 

Senator Scuorppet. I asked that question, and the committee mem- 
bers who are working on this whole investigation want to know, be- 
cause in the decree of November 8, 1948, in section B of section VIII, it 
said : 


Jurisdiction of this cause is retained for the purpose of enabling any of the 
parties to this consent decree to apply to the court at any time for such orders or 
directions as may be necessary or appropriate for the construction, modification, 
or carrying out of the same, for the enforcement of compliance therewith, and 
for the punishment of violations thereof, or for other or further relief. 


Now, that is in the court decree dated November 8, 1948. As I 
understand, that was the case of the RKO defendants. 


Mr. Barnes. Yes; Senator, I believe that that is in each one of the 
decrees. 
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Senator ScHoEPPEL. I know it is a broad situation there, and the 
matter has come to the attention of the committee by reason of so many 
of these, shall I say, complaints, or situations that have been presented 
to the committee, some within the record, and we want to keep it 
solely within the record, obviously. But there is a feeling that as 
this thing has moved along, certain weaknesses have developed, cer- 
tain practices have grown up under the decree, that there should be 
some modification or some overt action taken to get this thing re- 
opened in view of some of these difficulties. And I just wondered 
if you gentlemen have gone into the situation to the extent where 
vou might want to express an opinion on it. 

5 | recognize, of course, Judge, that you have only recently headed 
that department, and you cannot attain miracles, but it looks as if 
you have some pretty good assistants around there. 

’ Mr. Barnes. I agree with you there, Senator. 

That so-called retention of jurisdiction provision appears in almost 
all decrees, and it was not exactly what I had reference to as a sword 
of Damocles provision. There is no question, I believe, as a legal mat- 
ter, entirely irrespective of whether such a clause appears in the 
decree, the courts have a right to go into any judgment if they feel 
called upon. I am pointing out the practical difficulty of convincing 
the court that there is that necessity. 

Now, perhaps any conclusions that your committee may arrive at 
will be sufficient to convince the court, if there are recommendations 
that appeal to them, that that should be done. 

Senator ScHorrPeL. You have almost anticipated me, Judge, for 
this reason. J] was going to say, only speaking for myself, but in line 
with discussions that the members of the committee have had and 
will no doubt have when this record is finally closed, it may well be 
that the committee in its findings may make suggestions for some 
remedial effect or some readjustment that may be taken advantage 
of within this saving clause that is in these decrees. 

Do counsel for the committee have any other questions that they 
might desire to ask? 

Mr. Jentx. Yes, Mr. Chairman, I would like to ask some questions 
about the Reuben Shor case. 

[ will read this background statement as rapidly as possible. I 
think that Judge Barnes or his assistants, who are very familiar with 
the facts of the case, will be able to answer the questions. 

Mr. Reuben Shor, of Cincinnati, Ohio, testified on April 17 before 
this committee that early in March of this year he negotiated a con- 
tract with RKO Radio Pictures, Inc., to license Peter Pan and a 
short subject entitled “Bear Country” for distribution in two theaters 
in Cincinnati. He thereafter advertised the picture, stating that 
children would be admitted free of charge, and the picture began 
its run on April 2, 

On that same date, Mr. Shor received a telegram from Walt Disney 
Productions, which read in part: 


We were advised that it was your voluntary intention to charge an admission 
price of 50 cents for children at all times, 74 cents matinees, and $1 nights for 
adults. Our approval was given on the understanding and condition that this 
price policy would be carried out by you. Unless you confirm by wire immedi- 


ately your assurance to pay us on this basis, you exhibit Peter Pan at your own 
serious peril. 
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to any price in negotiating for this picture with RKO or with Wal 
Disney Productions. Mr. “Shor pointed out that the contract did 1 

even provide for a “statement of his intention” respecting admission 
price. A 1-week run of Peter Pan at this theater was completed 
without hearing further from RKO or from Walt Disney Productions, 

Mr. Shor stated, however, that meanwhile the RKO salesman ap- 
proached him with reference to Hans Christian Andersen, a Samuel 
Goldwyn production, which RKO was also handling as distributor. 
The contracts were also offered on this picture with the require: 
that the exhibitor pay to the distributor a stipulated sum of money 
each adult and each child seeing the picture. Mr. Shor stated that 
had not signed this contract. 

Now, the first question is, What in your opinion, is the legal pos 
of Disney to RKO Radio Pictures? 

Mr. Strverman. Between Disney and RKO? 

Mr. Junie. Yes. 

Mr. SInverMan. ee is an independent producer, and hi 
tures are distributed by "RKO Theaters pursuant to a distribution 
agreement with RKO. It is our view that RKO, in distributing those 
pictures, is subject to the same injunctive provisions with respect to 
licensing the pictures as they would be in the case of a picture that 
they themselves produced, and RKO also has taken that position 
correspondence with us. 

Mr. Jenie. Do you think that it is a case of agency between RKO 
and Walt Disney? What is the legal relationship there ? 

Mr. Barnes. I do not think that we can pass on the legal relatio 
ship between the two, but we have charged RKO, if they are goin 
distribute the picture, with the responsibility of following the thoes ree, 
I might say that that is an example where no complaint was made to 
this department, but when we noticed in the press that this exchange 
of correspondence by wire had gone on, we took action immediately 
with RKO. 

Mr. Jeune. Does the statement of facts constitute a violation of the 
judgment or the Sherman Act? 

Mr. Barnes. If Disney forces—well, what do you say, Mr. 
Silverman ? 

Mr. Stiverman. I would say this, that when Disney sent that tele- 
gram, RKO took the position that Disney was not authorized to speak 
for it, that that telegram was not their act, and that they were dis- 
avowing it, and th: at they were in no way bound by it. That is the 
position that RKO took, that RKO in distributing that picture in that 
situation would speak for itself. 

Mr. Jente. Is Mr. Disney a principal of RKO Radio Productions 

Mr. Sirverman. I think the relationship runs from Disney to 
RKO rather than vice versa, that it is RKO that is distributing Mr. 
Disney’s picture. I am quite sure that Disney is not a principal of 
RKO in the sense that Disney can require the nonobservance of the 
licensing injunction, and RKO cert ainly has taken that position. 

Mr. Jeuue. Dinsey’s telegram reads in part: 


Now, Mr. Shor stated to this committee that he had never agreed 


We were advised that it was your voluntary intention to charge the admission 
price of 50 cents for children at all times and 74 cents matinees and $1 nights 
for adults. 


ne’ 
mi 


all 


tha 
his 
pic 
\ 
dea 
oby 
dee 
y 
exh 

Sut 
stat 
M 
tari 
quit 













































































MOTION PICTURE DISTRIBUTION TRADE PRACTICES 673 
Who advised Mr. Disney of that ? 
Mr. SuverMAN. I think that that came about in this way. As I 
understand it—now, I have not seen the distribution agreement—but 
is | understand it, the distribution agreement between Disney and 
RKO pene that when offers are received for the pictures before 
. contracts are awarded, that Disney will go over the contracts and 
e ieaeniian are satisfactory to him, and presumably it was RKO 
who advised Mr. Disney that in negotiating the proposes d deal with 
Mr. Shor. Mr. Shor had made some statements with strc to the 
lmission price he proposed to charge, and they apps ently trans- 
tted those to Walt Disney. I presume that is what h: vi pened. 
Mr. Jente. You do not believe that there was any indication of 
, violation of either the judgment or the Sherman Act / 
Mr. SurverMAN. | would rather address myself just to 
ent. | would say that it depends on whether there was aun agree 
ent between RKO and Mr. Shor with respect to th 
Con 


Mr. Jentr. If such a telegram had been sent by RKQ, y 


the judg 
ose admission 


vould you 
save a basis for charging that the consent decree had been violated ? 

Mr. Su.verMAN. With respect to the admission price information, 
RKO could secure that information for use in evaluating the bids 
that were received. They cannot require Mr. Shor to enter into an 
agreement to charge any admission price. Lf Mr. Shor indicated that 

would charge a certain price and then changed his mind, certainly 
RKO could not do anything about it. Either the 
ment or there would not be agreement. If there is not any agreement, 
they cannot do anything about it. If there should be an agreement, 
t would be in violation of the judgement. if there was an a 
between the parties with respect to admission prices. 

Mr. Jenue. All right. When Mr. Shor, then, was offered Hans 
Christian Andersen by RKO, he was not only to pay a stipulated 
sum for each person admitted to his theater, but further a license 
would be granted only if he participated in a multiple cooperative 
newspaper advertising campaign. As Mr. Shor explained, the ad- 
mission price appearing in the advertisement would be the same or 
all theaters. 


re would be aucree- 


vreement 


Now, what reasonable construction can be given to such facts except 
that RKO would not provide Mr. Shor another opportunity to change 
his voluntary intention to charge advance prices on a prerelease 
picture ? 

Mr. Barnes. I would say that RKO might be fishing for the best 
deal they could get, but if they could not get what they wanted, then 
obviously if they stuck by their guns, they would be violating the 
decree. 

You cannot get away from the business negotiation. You take an 
exhibitor. He is not required to say how much he is going to charge. 
But he may think, “It is good business sense for me to make such a 
statement to the producer so that I can get that picture.” 

Mr. Jeute. In view of those facts, do you believe that the volun 


tariness of this intention on the part of the exhibitor is perhaps not 
quite as voluntary as it appears to be? 










674 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Mr. Barnes. Certainly, there are all kinds of pressures in the in 
try. You cannot overlook the fact that they are pressured. Indirect 
pressures are brought. There is no question about that. We ti 
prevent the direct ones. 

Senator ScHorrren. That is all the more reason, then, why som 
must be vigilant to see that they be kept in bounds. 

Mr. Barnes. Exactly. And that is why, without any compla 
being made, when these two matters came to our attention, both the 
Hans Christian Andersen and the Disney wire, through newspaper 
sources, we immediately took the matter up with RKO, and we think 
we worked it out. 

Mr. Jente. In the report submitted to this committee by the Fede: 
Trade Commission there is a list of seven cases involving motion- 
picture complaints which the FTC has referred to the Antitrust Diy 
sion since 1948. There is also mentioned in that report a lone case 
referred to the FTC by the Antitrust Division of the Justice 
Department.® 

Now, I am interested in an explanation of why, out of the 500 o1 
more complaints received by the Division, a single case involving a 
Savannah, Ga., distributor who was concerned about being subjected 
to an unreasonable clear ance, that case would be referred to the FTC. 

Now, the FTC, incidentally, learned soon after that the consent 
decree had been entered as to the Warner Bros. defendants, and closed 
their file on the complaint. 

Mr. Marcus. That is one that I think we had better look up. I do 
not recall the circumstances of that Savannah case. It would be very 
unusual for us to turn something over to the FTC unless they had had 
some prior connection with the matter. 

Mr. Barnes. May I ask a question? Is it your interest to know 
why there was but one, or what the peculiar circumstances were in 
that one? 

Mr. Jentz. Yes. In view of the fact that section 6 (c) was not 
used in any other case—as I understand, you have not referred any 
of these cases to the Federal Trade Commission but this one. 

Mr. Barnes. We will check into it and tell you why there was that 
peculiar handling in that particular case. 

None of you gentlemen recall the case now ? 

Mr. Pewerr. No. 

Mr. Strverman. No. 

Mr. Marcus. No.* 

Mr. Jeuix. One last question. An analysis of the admission prices 
charged for Peter Pan in certain Ohio cities was placed in the record 
on April 15 by Mr. Abram Myers of the Allied States Association. 
The analysis shows the following pattern: In Athens, Columbus, 
Middletown, and Springfield, adults were uniformly charged $1.19 
and children 50 cents. Do you find any significance in the fact that 
the prices for these 4 theaters were identical in each instance / 

Mr. StrverMan. I believe that that matter of identity is a factor 
that has to be considered with respect to all the other factors pertain- 
ing to those situations, to those theaters. Frequently you will find 


3? See p. 643 for FTC letter of April 3, 1953. 
* See p. 667 for Assistant Attorney General Barnes’ letter of July 17, 1953. 
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that theaters in an area generally will charge about the same price. I 
think that in Washington, for example, the prices charged in most of 
the subsequent run theaters are about the same. Exhibitors, like all 
other business people, closely watch their competitors, and they do 
idjust their prices depending on what their competitors do. 

[dentity is a factor that has to be considered in conjunction with 
other factors. 

Mr. Barnes. I think it is particularly significant if it occurs in an 
isolated ext unple relating to a particular picture, which presents an 
admission price different from that ordinarily used in the theater. It 
becomes peculiar significance then and n: aturally is a suspicious matter. 

Senator ScHorpret. Do any of you ge ntlemen have any further 
statements you want to get into the record ¢ 

Mr. Barnes. Not that I know of, Senator. 

Senator SCHOEPPEL. Committee counsel ? 

Mr. Jente. No, Mr. Chairman, I have not. 

Senator Scnorpren. This concludes the hearing. Then, if you will 
forward to the committee the answers or statements in further elabora- 
tion of the questions asked, they will be incorporated into the record. 
When that is submitted, this record will be closed, and will be taken 
up for final consideration by the committee.° 

Thank you, gentlemen, for appearing today. We appreciate it. 

(Whereupon, at 11:40 a.m., the subcommittee adjourned.) 

(Supplemental information submitted by the Antitrust Division, 
Department of Justice :) 

UNITED STATES SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 
March 14, 1953. 
Hon. HERBERT BROWNELL, 
ittorney General of the United States, 
Department of Justice, Washington, D. C. 


My Dear Mr. Browne cL: The Senate Small Business Committee has been 
making a study of the problems confronting the independent theater owners 
throughout the country as a result of numerous complaints. In this connection 
it would be appreciated if you would furnish the following information for the 
use of the committee: 

(1) The number of complaints received by the Antitrust Division, Depart- 
ment of Justice, from independent exhibitors since 1948. 

(2) Were the complaints aileging violation of the consent decrees? If so, 
what were the specific complaints and what action was taken by the Anti- 
trust Division? 

(3) What was the nature of the complaints received, other than those 
alleging violation of the consent decrees? 

(4) Is the Antitrust Division contemplating any action now with respect 
to the exhibitors’ complaints? 

(5) Has the Antitrust Division given consideration to requesting amend- 
ments of the decrees? If so, in what area and with what results? 

It would be appreciated if you would make the above information available 
on or before April 7. Thank you for your cooperation and assistance in this 
matter. 

With best wishes. 

Sincerely, 

Epwarp J. Toye, Chairman. 


* See p. 667 for Assistant Attorney General Barnes’ letter of July 17, 1953. 
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DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 


Washington, April 6, 1953. 
Hon. Epwarp J. THYE, 


Chairman, Select Committee on Small Business, 
United States Senate, Washington, D. C. 


DEAR SENATOR THYE: We have your letter of March 14, 1953, in which yon 
requested certain information concerning complaints received by the Antitrust 
Division of the Department of Justice from independent theater owners. 

I am enclosing herewith a memorandum prepared in the Antitrust Division at 
my request, which I believe sets forth substantially the information requested 
in your letter. If members of the staff of your committee should desire to discuss 
with the Antitrust Division the Department’s procedure in handling complaints 
from motion-picture exhibitors, I will be glad to arrange such a discussion 

Sincerely yours, 
WILLIAM P. Rogers, 
Deputy Attorney General 


INFORMATION REQUESTED BY SENATOR THYE, CHAIRMAN OF THE SELECT CommMiItTr 
ON SMALL BUSINESS 


It is estimated that the Department has received substantially in excess of 
500 complaints since 1948. Some of these complaints, of course, have alleged 
violations of the consent judgments entered in the case entitled “United States vy 
Paramount Pictures, Inc. et al.” The complaints have dealt a variety of situ 
ations and the overwhelming majority have involved factual situations which 
while in many instances indicating the possiblity that some adjustment of the 
complaint might be secured for the exhibitor concerned, could not be categorized 
as intentional disregard of the provisions of the judgments. The reasons for 
this will be indicated by the following discussion of the kind of complaints that 
arise under the various provisions of the judgments. 

One of the provisions of the judgments enjoins the distributors “From licens- 
ing any feature for exhibition upon any run in any theater in any other manner 
than that each license shall be offered and taken theater by theater, solely upon 
the merits and without discrimination in favor of affiliated theaters, circuit 
theaters, or others.” This injunctive provision was designed to afford each 
exhibitor an opportunity to license pictures equivalent to the opportunity 
afforded to theaters against which he competes. It will be helpful to outlin 
briefly the background of this injunctive provision. 

At one time the three-judge trial court, presided over by Judge Augustus N 
Hand, had provided for compulsory competitive bidding in the licensing of 
motion pictures as a substitute for the divorcement of the theater circuits owned 
and operated by RKO, Paramount, Warner Bros., Twentieth Century-Fox, and 
Loew’s from the production and distribution business of such companies. The 
Department ask the Supreme Court to review this and the Supreme Court 
decided that compulsory competitive bidding should not be provided for. Ulti 
mately, the divorcement relief sought by the Department was secured. The 
above-quoted injunction first appeared in the consent judgment entered against 
the Paramount defendants and was adopted by the trial court against the 
remaining defendants, except RKO, which at the time was already subject to a 
previously entered consent judgment. Subsequently the RKO judgment was 
amended by consent of the parties to include this provision. This provision 
does not require that there be competitive bidding; but neither does it preclude 
the licensing of pictures through competitive bidding. Two of the ways which 
have been employed by the distributors to afford exhibitors an opportunity to 
license their pictures equivalent to the opportunity afforded to theaters 
against which such exhibitors compete are formal competitive bidding and less 
tormal competitive negotiations. 

In general, complaints of two kinds involving this injunctive provision are 
received. One type of complaint is that a distributor is not affording a particular 
exhibitor an opportunity to license such distributor’s pictures on the run desired. 
The run desired is always an earlier one than the one enjoyed by the exhibitor 
at the time of the complaint. In determining whether a theater should be given 
an opportunity to license its pictures on a given run, first run for instance, 
the distributor is entitled to consider whether the theater is capable of pre- 
senting the picture to advantage on that run. In determining this the dis 
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tributor may take into account the size of the theater, its location, its equipment, 
its appointments, and its revenue-producing possibilities. Some of these, of 
eourse, are factors which are not capable of precise measurement or comparison, 

or are they always easy to evaluate, and in a given case different persons may 
very well come to different conclusions on whether the theater concerned is a 
suitable one for the exhibition of pictures on the early run requested. 

Che second type of complaint received involving this injunctive provision is 
that the distributor is licensing pictures on the run concerned to other than 
the exhibitors making the best offers therefor. Comparing offers made by differ- 
ent exhibitors for a given picture is obviously complicated. The above-mentioned 
factors which a distributor is entitled to take into account in determining 
whether a given theater is a suitable one for the licensing of pictures on an 
early run also have a bearing on the attractiveness of any offers such theater 
may make for pictures, since pictures are usually licensed on the early runs 
on the basis of a percentage of the gross box-office receipts. The factors of size, 
location, equipment, and appointments are unlikely to be precisely the same 
with respect to the various theaters involved; and the differences may very 
well be such as to have some effect on the ability of the theater concerned to 
draw patronage. The playing time during which the different exhibitors pro- 
pose to run the picture may be different. For instance one exhibitor may pro- 
pose to run it over a weekend, another exhibitor may propose to run it during 
the middle portion of a week in which a holiday falls, while still another may 
propose to run it in the middle portion of a nonholiday week, but for somewhat 
longer run. To evaluate the desirability of the proposed playing times of course 
calls for the exercise of considerable judgment. One exhibitor with a large 
de luxe theater may offer one percentage of the gross receipts, another exhibitor 
vith a smaller less attractive theater may offer a substantially higher percentage 
of the gross receipts, while still another exhibitor may guarantee the distributor 
a definitely stated amount of revenue or a percentage of the gross receipts which- 
ever is larger. One exhibitor may offer a larger guaranty but a smaller per- 
centage than his competitor. An exhibitor with a small theater may offer a 

) 


run of 2 or 3 weeks while his competitor with a substantially larger theater may 


offer a run of only 1 week. Obviously comparing such offers is a complicated 


matter. 

Several of the injunctive provisions in the judgments entered in the Paramount 
case deal with clearances, which term is defined in the judgments as “meaning 
the period of time stipulated in license contracts which must elapse between runs 
of the same feature within a particular area or in specified theaters.” Thus 
the distributors are enjoined “from granting any clearance between theaters not 
in substantial competition”; and “from granting or enforcing any clearances 
against theaters in substantial competition with the theater receiving the license 
for exhibition in excess of what is reasonably necessary to protect the licensee 
in the run granted.” 

From time to time the Department receives complaints that clearance is being 
enforced between theaters which are not in substantial competition. This almost 
always involves a very difficult question of fact with respect to which many fac- 
tors are pertinent, such as the character of the neighborhoods involved, the trans- 
portation facilities between the theaters, the quality of the theaters, the policies 
on which they are operated, the habits of the people residing in the vicinity of 
the particular theaters, and sometimes even the respective levels of income of the 
people residing in the neighborhoods concerned. 

Other complaints are received that excessively long clearances are being 
granted. As the trial court pointed out, clearances and runs are closely related, 
clearance being given to protect a particular run against a subsequent run. The 
factors already referred to, which may be taken into account in determining 
whether a theater is entitled to a particular run, are also some of the factors 
which are pertinent in determining whether a clearance granted one theater 
over another theater is a reasonable one. Thus the trial court in the Paramount 
case directed that, in determining whether any clearance complained of it unrea- 
sonable, the following factors should be taken into consideration : 

The admission prices, as set by the exhibitors, of the theaters involved; 

The character and location of the theaters involved, including size, type of 
entertainment, appointments, transit facilities, etc. ; 

The policy of operation of the theaters involved, such as the showing of 
double features, gift nights, giveaways, premiums, cut-rate tickets, lotteries, 
etc. ; 
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The rental terms and license fees paid by the theaters involved and ¢} 
revenues derived by the distributor-defendant from such theaters; and 
The extent to which the theaters involved compete with each other fo 
patronage. 
Since it is obvious that different persons may very well come to different concly. 
sions on the propriety of any particular clearance, it is not unusual for an ex. 
hibitor and distributor to differ in good faith about a particular clearance. 

The bulk of the complaints received from exhibitors involve the above-discussed 
provisions of the judgments. Every complaint is given careful attention. 1; 
some instances it is felt that the complaint is without merit and in such instances 
the exhibitor is so advised. If it is felt that the complaint is one of possible 
merit, it is the usual practice of the Antitrust Division to take up the complaint 
with the consent of the exhibitor, with the distributor or distributors concerned 
Sometimes additional information furnished by the distributor indicates that the 
action of the distributor was justified. In other instances where the facts are 
such that there is room for a difference of opinion, the distributor may fee] 
strongly that the exhibitor’s complaint is an unjustified one and, therefore, it 
should not be required to do anything about it, especially where this 1 
adversely affect some of its other customers. In some instances such other 
customers are also independent exhibitors. 

However, in a large number of instances, the distributor or distributor: 
cerned have endeavored to make some adjustment to eliminate the reason for 
the exhibitor’s complaint or to ameliorate the alleged adverse effects on his 
business. In some instances, the distributor has done this even though it has 
disagreed with the merits of the complaint. The Antitrust Division has in this 
way been able to help many independent exhibitors to improve their runs, to 
shorten the clearances which competitive theaters take over them, to secure 
competitive opportunities to license product on particular runs, and in having the 
factors pertinent to objective evaluation of offers they submit for pictures fairly 
considered. 

With respect to clearance disputes, in any case where the facts as given by the 
complainant to the Antitrust Division indicate that the clearance imposed is 
subject to some question, the matter is pursued with the distributor or distribu- 
tors concerned. The Division has also in certain instances taken up clearance 
complaints with distributors even though the questions were close ones. This 
has been done in such cases despite the fact that the Antitrust Division does not 
have the facilities or manpower to make an independent determination as to the 
reasonableness of, or justification for, every individual clearance, and the further 
fact that different persons may very well come to different conclusions on the 
propriety of any particular clearance. Where the facts indicate a likelihood 
that the clearance is not an improper one, the Division usually does not intervene 
with the distributors on the exhibitors’ behalf. 

The Paramount judgments enjoin the distributors “From performing or enter- 
ing into any license in which the right to exhibit 1 feature is conditioned upon 
the licensee’s taking 1 or more other features.” In a very few instances the 
Antitrust Division has received complaints that an exhibitor was being required 
to take a picture he did not want before being given a license for a picture he did 
want. In each such instance a meeting was arranged with a representative of 
the distributor concerned for a thorough GCiscussion of the complaint. The dis- 
tributor in each case satisfied the Division that its personnel were under express 
instructions to refrain from such conduct and in each case assured the Division 
that the complaint would be promptly investigated and if the alleged conduct 
was found to have occurred would be promptly stopped. 

In each case the distributor specifically discussed the situation with the par- 
ticular employee or employees who might have been involved and in addition 
once again called to the attention of its salespeople generally that such activity 
was forbidden. The Department did not receive any further complaints from 
the exhibitors concerned, and in one instance the exhibitor notified the Depart- 
ment soon after the Antitrust Division had discussed the matter with the dis- 
tributor that the practice had been stopped. In none of these instances was there 
any indication that the alleged conduct was pursuant to a calculated policy 
adopted by the distributor. The indications were rather that, if the conduct 
did actually take place, it was a case of an individual or two in a large organiza- 
tion getting out of line. The distributors concerned in these instances, in fact, 
advised the Department that the employees who dealt with the complaining 
exhibitor had denied that the alleged conduct had taken place at all. 
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A practice which has recently been complained about is the so-called pre 
release of motion pictures, whereby pictures regarded by the distributors as 
having unusual merit and which involved very high production costs are licensed 
for a single run in a limited number of communities, after which they are taken 
out of release and put into general release after some months have elapsed. 
The complaint about this practice involves very difficult factual and legal ques- 
tions which are under study at the present time. ; ; 

Tbe complaints received other than those involving provisions of the judg- 
ments are of various kinds. In one instance the exhibitor’s problem was that 
he was getting his prints from one exchange city and he desired to get his prints 
from another exchange city which was substantially closer to his theater and 
hence the transportation charges would be less. The judgments were in no way 
involved, but the Antitrust Division offered to take the matter up with the 
distributors concerned. In another instance an exhibitor complained that one 
of his competitors who owned a number of theaters was surreptitiously bring- 
ing prints into town from other localities where such exhibitor operated theaters 
and exhibiting them without securing a license for such exhibition. 

On a number of occasions the operators of conventional theaters have urged 
that their conventional theaters, having been in business before competitive 
drive-ins began operating, were entitled to runs ahead of the runs afforded the 
drive-ins, or that they were entitled to be preferred over competing drive-ins 
because they operate their theaters on a 12-month basis. In these cases the 
distributors were, of course, acting entirely properly in not acceding to the 
position of the exhibitors concerned. On another occasion, an exhibitor com- 
plained that the distributor’s salesman was objecting to his playing two top 
pictures on the same bill. While the instance did not appear to involve any vio- 
lation of the judgment applicable to this distributor, the Antitrust Division wrote 
to the distributor about it and the matter was promptly cleared up. 

On still another occasion, an exhibitor complained that because pictures were 
made available to his drive-in theater a given number of days after their first 
run in a given town while pictures were made available to another drive-in 
with which he felt he was in competition a given number of days after their 
first run in another town, he frequently found himself playing pictures behind 
his competitor’s drive-in, which adversely affected his business. While the 
clearances involved did not seem to be improper ones, the Antitrust Division 
interceded with the distributors concerned and was successful 
substantial relief for this exhibitor. 

Of course, there are some complaints which do not involve the judgments which 
the Division feels cannot properly be taken up with the distributors. Thus in 
one instance an exhibitor complained because the showing of pictures in theaters 
on a military installation for a low admission charge adversely affected his 
business. At times exhibitors complain about the high rental terms asked by 
distributors. The Division does not feel that it can intercede with distributors 
because of the terms they ask for their pictures, since the judgments entered in 


the Paramount case, of course, do not regulate the prices at which pictures are to 
be sold. 


in securing 


It is appropriate to comment briefly on the reasons for the number of com- 
plaints received. In the aggregate they are numerous. However, the factors 
contributing to this must be considered. The marketing of motion pictures, be- 
cause of the nature of the product involved, is complex as well as unique. There 
are over 20,000 motion picture theaters in the United States and the supply of 
motion pictures is quite limited. As soon as it is demonstrated that a given 
motion picture will attract satisfactory patronage, it is eagerly sought for licen- 
sing by exhibitors. Every time a motion picture which is desired by more than 
one exhibitor is licensed on a given run, every time one theater is granted a 
clearance over another theater, and every time a theater attempts to move up 
its rua, the possibility for complaint exists. In the circumstances, the volume 
of complaints received is understandable. 

In Senator Thye’s question No. 4, the Senator asks whether the Antitrust 
Division is contemplating any action now with respect to exhibitors’ complaints. 
As indicated by the preceding discussion, every complaint received from an 
exhibitor is considered and in every appropriate case an effort is made to 
ameliorate or adjust the situation complained of. The Division is not at the 
present time in the process of preparing any new court proceedings against 
the distributors who were defendants in the Paramount case. 




























































































































































































680 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


In Senator Thye’s question No. 5, the Senator asks whether the Antitrust Diyj. 
sion has given consideration to requesting amendments of the judgments. The 
last of the judgments in the Paramount case was entered February 6, 1952, just 
a little over a year ago. The negotiations of the consent judgments applicable 
to the five integrated companies, involving as they did complex and detaileq. 
divorcement and divestiture plans, was a very lengthy process which took severa| 
years. During these years, of course, the Division has in addition handled 
many exhibitor complaints. It has been found that the judgments do give the 
Division a basis for taking up substantially all of such complaints with the 
distributors. With the one exception noted below, it cannot be said on 
basis of the division’s experience to date that amendments to the judgments are 
indicated. In this connection, the courts have been reluctant to amend judg. 
ments entered in antitrust suits without a very strong showing of a change of 
circumstances or that the amendments are necessary to effectuate their basic 
purposes. 

The Antitrust Division has moved to amend the judgment applicable to Uni 
versal and United Artists to prohibit each of them from having common officers, 
directors, or agents with any other motion-picture-producing or distribut 
companies; and to provide that no officer, director, managing agent of, 
person acting in an executive capacity for Universal or United Artists may a 
as counsel for any other motion-picture-producing or distributing company 
The reasvu for seeking this amendment is that certain individuals associated 
together as members of a law firm have occupied executive positions with such 
companies, and the firm or members thereof have also acted as counsel for 
other motion-picture companies. The Division has felt that these relationships 


are detrimental to and inconsistent with free and open competition between the 
companies concerned. 


’ 
or 
ct 


UNITED STATES SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 
July 1, 1958 
Hon. STANLEY N. BARNES, 
Assistant Attorney General, 
Antitrust Division, Department of Justice, 
Washington, D.C. 

My Dear Mr. BARNES: I have received your letter of June 17, 1953, with wh 
was enclosed the report of the Antitrust Division on certain problems concerning 
the independent motion-picture exhibitors. 

You and your fine staff are to be commended for the general excellence of the 
Division’s report. It fully reflects the serious deliberations as well as the great 
time and effort involved in its preparation. 

There are, however, several instances where, in the opinion of the members of 
the Subcommittee on Monopoly, it is incumbent upon the Antitrust Division to 
clarify its position. This clarification, the subcommittee believes, can best be 
accomplished in the course of an open hearing which will afford Division repre- 
sentatives an opportunity to present further information on those issues not 
adequately treated in the report. Accordingly, it is respectfully requested that 
you appear before the Subcommittee on Monopoly, on Friday, the 10th of July, at 
10 a. m. in room 457, the Senate Office Building. At your pleasure, you may bring 
those members of your staff whom you consider best qualified to present the 
information desired by the subcommittee. 

Those matters which the subcommittee has deemed that the Division should 
clarify in its appearance are pointed up in the following series of questions which 
are respectfully submitted for consideration: 

1. Does “competitive bidding,’ where initiated by the distributor, contrary 
to the wishes of the affected exhibitors, conflict with that provision of the 
decree enjoining “the granting of any clearance between theaters not 10 
substantial competition”? 

2. Where there is strong disagreement between the distributor and the 
affected exhibitors as to whether or not such exhibitors are in substantial 
competition, will the Division offer guidance to the parties? If not, must 
the distributor proceed to resolve the issue at his peril? 

3. Does the Division believe that distributor-imposed competitive bidding 
can be practically distinguished from the compulsory bidding practice which 
a member of the Supreme Court thought would lead to domination b 
“long purse’? 
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t, Does the Division believe that the practice of distributors to kee 
the terms of bids received is conducive to healthy, competitive 

5. Would the Division consider the practicability of its formulating 
of rules and procedures respecting competitive bidding which 
ymmended to the district court for the guidance of both 
exhibitors? 

6. As a matter of principle, does the Division approve a divorcement 
procedure which leaves the stock of the theater company in the 
beneficial ownership of the production and distribution company’ 

7. In other similar cases, has the Division ever taken a contrary 

8, Does the Division believe that the prerelease practic 


Col 


could 
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granting of clearance between theater exhibitors not in 
ompetition ? 

4 Does the Division believe that residents of small commu 

riminated against when prerelease pictures are not made avail: 
communities ? 

10. Would the Division comment on the statement of a witness to the effect 
that a higher degree of proof is required to show “price fixing’ under the 
decree than under section I of the Sherman Act? 

1. Does the Division wish to review Mr. Hanson’s summary 
ence with a Division representative to make certain that su 
indeed “substantially correct’? 

[ greatly appreciate your courtesy and cooperation in this matter. 
With best wish, I am 
Sincerely yours, 


of his conter 


ch summary ig 


ANDREW F. Scr 
Chairman, Subcommittee 


STATEMENT OF THE ANTITRUST DIVISION, DEPARTMENT OF JUSTICI 


The Paramount case was brought against the 8 major distributors of 


pictures, 5 of which in addition to producing and distributing motion pict 
operated large circuits of theate rs. The ownership of such circuit 


ure 
ducing and distributing companies, of course, gave the theaters involved 
assured supply of product. In addition, the integrated companies favored ¢ 
other’s theaters in the licensing of pictures. This, of course, placed the 
independent exhibitor at a serious disadvantage. Therefore, one of the De] 
ment’s objectives was to secure the divorcement of the exhibition busine 
the affiliated companies from production and distribution. 

Some of the testimony given to this committee has dealt with competitive 
bidding. At one time the 3-judge trial court, presided over by Judge Augustus N 
Hand had provided for compulsory competitive bidding in the licensing of mo- 
tion pictures as a substitute for the divorcement of the theater circuits from the 
roduction and distribution business of the 5 integrated companies among the 
di fendants in the Paramount case. The Department asked the Supreme Court t 
review this, and the Supreme Court decided that compulsory competitive bidding 
should not be provided for. Ultimately, the divorcement relief sought by the 
Department was secured. Thus the judgments do not require that there be cor 
petitive bidding; but neither do they preclude the licensing of pictures through 
competitive bidding. 

Four of the affiliated companies have already been divorced of their theater 
holdings and a judgment providing for such divorcement within designated time 
limits has been entered against the only remaining affiliated company. Divorce- 
ment has struck hard at the monopoly powers of such integrated companies. 

instance, divorcement, together with one of the important injunctive pro- 
visions of the judgments, means that pictures that in the days before the Para- 
unt case automatically went to the affiliated theaters must be offered and 
en theater by theater, solely upon the merits and without discrimination in 
favor of affiliated theaters, circuit theaters, or others. 
In all, over 2,500 theaters have been freed by divorcement from the control 
companies engaged in the production and distribution of motion pictures. In 
ddition, the judgments provide for the divestiture to independent exhibitors of 
the defendants’ interests in over 1,200 theaters. A substantial portion of this 
livestiture program has already been carried out. 


of 
L 
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A number of the witnesses heretofore heard by this committee have alluded to 
some of the conditions in the industry before the Paramount case was bro ; 
Independent exhibitors found that they could not license pictures and were 
thereby forced to sell out to the affiliated circuits. If an independent sought oyt 
a town which he could pioneer, a circuit not infrequently would come in after 
he had built up a business, take away his pictures, and then the independent 
eventually would have to sell out. The affiliated theaters would take away the 
early runs from the independents. A threat to come in with a new theater would 
often induce an independent theater owner either to sell out or to give the circuit 
an interest in the theater. These practices were done away with by the Para- 
mount case. 

Since the distributors no longer have an assured market but have to go oy 
and sell their pictures, an important factor has been introduced into the market 
ing of pictures which can only tend to increase the independent exhibitor’s bar 
gaining position. For the same reason, we believe that the Paramount case has 
been an influence operating to improve the quality of motion pictures produced 

The divorcements have been described to this committee as being technica] 
divorcements. With this we cannot agree. We believe that the divorcements 
have been quite real. In the case of the two companies where there was a ¢o! 
trolling interest, the person or persons holding that controlling interest were 
required to choose between staying in one end of the business or the other. || 
the judgments provide that the divorced companies are to be operated whol! 
independently of each other, and that they are not to have common directors 
officers, agents, or employees. In each case, the divorced companies are enjoined 
from attempting to control or influence the business or operating policies of the 
other by any means whatsoever. Other safeguards are also provided, for instance 
provisions that after divorcement the officials of one of the divorced companies 
are not to have any financial interest in the other company resulting from such 
divorcement. While the effects of the divorcements do not become apparent 
overnight,’ it is already true that many pictures are sold to theaters other thar 
the theaters formerly affiliated with the production and distribution company 
distributing the pictures. 

As the committee has heretofore been advised, the Department does receive a 
substantial number of complaints. In a previous communication we have esti- 
mated the number to be substantially in excess of 500 since 1948. Approximately 
1,000 letters have been written by the Antitrust Division with respect to com 
plaints during that period. In addition, there have been a large number of con- 
ferences held with exhibitors and distributors with reference to exhibitors’ com 
plaints of distributors’ practices; and there have been at least 15 FBI investiga- 
tions occasioned by complaints received concerning the licensing practices of the 
distributors. 

As was indicated in the memorandum previously furnished to the committee 
the complaints have dealt with a variety of situations and the overwhelming 
majority have involved factual situations which, while in many instances indi- 
cating the possibility that some adjustment of the complaint might be secured 
for the exhibitor concerned, could not be categorized as necessarily indicating an 
intentional disregard of the provisions of the judgments. The reasons for this 
were indicated in that memorandum. 

Each and every complaint is given carefal attention. In some instances it is 
felt that the complaint is without merit. In such instances the exhibitor is so 
advised. If it is felt that the complaint is one of possible merit, it is our practice 
to take up the complaint, after obtaining the consent of the exhibitor, with the 
distributor or distributors concerned. Sometimes additional information fur 
nished by the distributor indicates that the action of the distributor was not 
improper. In many cases there is room for a difference of opinion. 

However, in a majority of instances, the distributor or distributors concerned 
have endeavored, because of the Department’s intervention, to make some ad 
justment to eliminate the reason for the exhibitor’s complaint or to ameliorate 
the alleged adverse effects on his business. In some instances, the distributor 
has done this in view of the Department’s intervention even though it has 
disagreed with the merits of the complaint. We have in this way been able 
to help many independent exhibitors to improve their runs, to shorten the 
clearances which competitive theaters take over them, to secure competitive 
opportunities to license product on particular runs, and in having the factors 


\ 
Ly 


1 The effective dates of the four divorcements of exhibition from production and distri! 
tion so far consummated are: Paramount, January 1, 1950; RKO, January 1, 19 
Twentieth Century-Fox, September 27, 1952; Warner Bros., March 1, 1953. 
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ertinent to objective evaluation of offers they submit for 

dered by the distributors. 

(his committee has heard considerable testimony about the 
elease of motion pictures, whereby pictures regarded by the distributors as 
aving unusual merit and which involved very high production 
censed for a single run in a limited number of communities, after which they 
are taken out of release and put into general release after some months have 

apsed.*” In connection with the licensing of such pictures, 
have sought information concerning the admission prices which the exhibitors 
nlan to charge. 
~ It is earnestly contended by many exhibitors that this constitutes the fixing 
of admission prices. The distributors, on the other hand, assert that when 
they receive offers based on a percentage of the gross receipts they cannot 
properly evaluate such offers unless they know the admission prices whieh the 
exhibitor proposes to charge because one of the factors which will determine 
what the gross is going to be will be those very admission prices. The distribu 
tors are, of course, enjoined from fixing admission prices by agreement with the 
exhibitors. Whether a request for information concerning admission prices 
for the purpose of evaluating offers is improper, in the circumstances, is a 
difficult question to which we have given, and are giving, a great deal of con 
sideration. We are not yet prepared to say whether in our opinion any such 
request for admission price information violates the judgments. 

The judgments enjoin the granting or enforcing of any clearance in excess 
of what is reasonably necessary to protect the licensee in the run granted. 
The judgments define the term “clearances” as meaning the period of time 
stipulated in license contracts which must elapse between runs of the same 
feature within a particular area or in specified theaters. 

In connection with the prerelease of pictures, the distributors have refrained 
from specifying how long a time will elapse between the so-called prerelease 
run of the picture and the licensing of the picture for later runs. However, in 
some instances a considerable length of time has elapsed after the close of the 
prerelease run before the picture is made available for subsequent runs, and 
it has been contended that this practice in effect is the granting of an un- 
reasonable clearance in favor of the theaters to which the prerelease run is 
licensed. Since the concept of clearance contemplates the existence of an 
agreement between the distributor and the exhibitor to whom the prior run has 
been licensed, whether the prerelease practice involves the granting of un- 
reasonable clearances is still another difficult question to which we have given, 
and are giving, a great deal of consideration, but with respect to which we are 
not yet prepared to announce any conclusions. 

Mr. Ruben Shor, who operates theaters in Cincinnati, testified before this 
committee concerning an incident relating to licensing of the picture of Peter 
Pan, produced by Walt Disney Productions and distributed by RKO. We be 
lieve it appropriate to advise the committee of certain correspondence which 
the Antitrust Division has had with RKO concerning this incident and concern- 
ing a statement made by Samuel Goldwyn, who produced the picture Hans 
Christian Andersen, which RKO is also distributing. 

The Motion Picture Daily of March 12, 1953, carried an account of a trade 
press conference held by Mr. Goldwyn, at which he is alleged to have stated 
that this picture would play only at advanced admission prices. We wrote 
to RKO concerning this statement. RKO indicated to us that Mr. Goldwyn 
is not an officer, agent, or employee or that company. It further stated that 

all pictures distributed by RKO, including those produced by independent pro- 
ducers like Mr. Goldwyn, are distributed pursuant to the established policy of 
the company that there shall be no agreements between the company and ex- 
hibitors concerning admission prices. Shortly thereafter we noticed in the 


pictures fairly 
so-called pre 


eosts are li 


the distributors 


The actual number of such large-cost pictures so treated is small. They are Quo Vadis 
and Ivanhoe, distributed by Loew’s; The Greatest Show on Harth, by Paramount ; Salome 
by Columbia; Peter Pan and Hans Christian Andersen, by RKO; Snows of Kilimanjaro, by 
Twentieth Century-Fox ; Streetcar Named Desire, the Miracle of Our Lady Fatima, and the 
Jazz Singer, by Warner Bros. These are pictures released during approximately the last 
20 months. The total number of pictures released by the 8 major distributors during this 
period is in excess of 400. With respect to some of the 10 pictures named, the prerelease 
method of distribution does not appear to have been followed entirely Samson and 
Delilah, released by Paramount in October 1949, and David and Bathsheba, released by 
Twentieth Century-Fox in August 1951, substantially complete the list of prerelease pic 
tures in recent years. While the number is small, there have been more prerelease pictures 
in approximately the last 20 months than theretofore. 


33617—53——44 
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trade press accounts of an exchange of telegrams between Walt Disney Pro 
ductions and Mr. Shor relating to the admission prices being charged to Mr 
Shor for Peter Pan at two of his theaters in Cincinnati. We promptly wrote 
to RKO concerning this incident. RKO advised us that the telegram to Mr 
Shor was sent by Walt Disney Productions without the knowledge or consent 
of RKO. We were also advised that on receipt of our letter RKO made inquiry 
to the Disney organization about the telegram and was advised that no further 
action had been taken by Walt Disney Productions with respect to the matter, 

RKO also stated that in view of the two above-mentioned letters which we 
had sent them, and because certain testimony before this committee indicated 
that misunderstandings existed, RKO was making a review and study of the entire 
subject, in which counsel for Samuel Goldwyn and Walt Disney Productions 
were participating. Shortly thereafter RKO advised us that they had issued 
new instructions to their domestic sales organization which again emphasized 
that there were to be no agreements or understandings with exhibitors with 
respect to admission prices. 

Mr. Shor testified that with respect to Hans Christian Andersen, RKO pro- 
posed to license the picture to him on the basis of a stipulated sum for each 
adult and for each child admitted to see the picture, instead of on a basis 
of either a flat sum or a percentage of the gross receipts. Mr. Shor has als 
written to us about this. We are considering whether this manner of pricing 
pictures is proper in connection with our overall study relative to the prerelease 
of motion pictures. 

This committee has been properly concerned about the closing of a large 
number of motion-picture theaters operated by independent exhibitors. We 
do not believe that this can be fairly attributed to the judgments entered in the 
Paramount case. The motion-picture industry has been going through a diffi- 
eult period. The war years were, of course, a period of great prosperity for 
the industry. Many theaters which had been closed were reopened and did 
very satisfactory business during the war years and early postwar years. Such 
theaters are now finding it difficult to survive the competition of theaters which 
have certain competitive advantages over them, such as location and appoint- 
ments. As in other industries, there is the factor of obsolescence. Some thea 
ters which would have ordinarily become obsolete during the war years were 
afforded an extension of their normal life as the result of the war. The slump 
in the business in recent years has meant that the normal incidence of obso- 
lescence has overtaken such theaters. 

Then there is the competition coming from newly constructed theaters. 
Drive-in theaters have been constructed in great numbers since the war. Before 
the war they were pretty much a novelty. At present there are in excess of 
4,000 drive-in theaters in the United States. This is new competition which 
many conventional theaters have found it very difficult to meet. Other new 
theaters of the conventional type that have been built since the war have taken 
patronage away from older theaters. There has been a great surge of home 
building in the United States since the war, resulting in many new residential 
areas in many of which new theaters have been built. People have moved into 
these new areas in large numbers. Their patronage is lost to the theaters 
located in the areas from which they have moved. 

To complete the picture we must allude to television. This new medium of 
entertainment has affected attendance at motion-picture theaters. Many exhibi 
tors contend that they have been adversely affected by a reduction in the number 
of motion pictures being produced, and this again has some relation to television. 
Such reduction first took place during the war years, which of course was before 
the advent of television. However, it is the general observation of the industry 
that pictures of inferior quality, known as B pictures, presently do not draw a 
motion-picture audience comparable to that drawn by such pictures before we 
had television. In the past the larger number of pictures made were those in 
the B category. Because their appeal is now less, and their returns smaller, 
there is a tendency to make a smaller number of such pictures. 

The exhibitors appearing before this committee have complained about high 
film rentals. We do not minimize the problem which this may create for many 
exhibitors. However, we believe that it is appropriate to point out that the 
judgments in the Paramount case do not regulate the prices at which the dis- 
tributors are to license their pictures. This has been left, consistent with the 


philosophy of the antitrust laws and free competitive enterprise to the forces 
of the market. 
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A new problem confronting exhibitors is occasioned by the advent of three- 
dimensional pictures. Exhibitors have indicated to this committee that agree- 
ment upon a standard three-dimensional process is very important. The 
expressed distributor viewpoint has been that public acceptance will determine 
the three-dimensional process or processes which will ultimately prevail. Of 
course, any agreement among the distributors which would have the effect of 
excluding any process from the market would in and of itself raise a 

ntitrust problem. 

There has been considerable testimony before this committee concerning 
irbitration. The judgments entered by the trial court in the Paramount case 

n February 8, 1950, made provision for the setting up of an arbitration system. 
We do not feel that we should comment in any detail on arbitration in advance 
of the time that a proposed arbitration system is submitted for our consideration. 
We do feel that a well-conceived and well-administered arbitration systent would 
be a desirable means of solving many types of exhibitor-distributor disputes. 
Arbitration should not, of course, in any way limit the authority of the Govern- 
ment or the court’s jurisdiction to enforce the judgments entered in the Para- 
mount case. 

This committee, during the hearings held in Los Angeles, heard representa- 
tives of the Southern California Theatre Owners Association. These repre- 
sentatives referred to matters they had taken up with the Antitrust Division. 
At least three conferences of considerable length were held between representa- 
tives of that association and members of the Antitrust Division. Several mem- 
bers of the association met with the Assistant Attorney General in charge of 
the Antitrust Division and members of his staff during the spring of 1951. 
Proposals were made orally and in writing by Mr. Hanson and other members 
of the association at that time respecting fixing of admission prices, setting up 
zoning and Clearance systems, and other similar proposals which the Antitrust 
Division believed would violate the judgments entered in the Paramount case. 
The representatives of the association covered in some detail the troubles the 
theaters of their membership were having. 

Some time later the attorney in charge of motion-picture matters for the 
Division made a special trip to California to meet with members of the asso 
ciation. Conferences were held to discuss their specific problems. The sum- 
mary made by Mr. Hanson, which appears on pages 70-72 of the transcript, re- 
specting the position of the Division’s representative is substantially correct. 
In addition, however, the association members again advanced the proposals 
which they had made at the earlier conference in Washington. The Govern 
ment’s representative expressed the willingness of the Antitrust Division to take 
up with the distributors specific complaints which might come within our juris- 
diction. As a result of that meeting the Division did take up with the dis 
tributors a specific complaint that some of the distributors were prereleasing 
their pictures in the Beverly Hills-Wilshire area before allowing them to be 
shown at the regular first-run downtown theaters; and we also investigated the 
circumstances relating to the licensing of the picture Quo Vadis in Los Angeles. 
Another complaint made at that meeting was that one of the companies did not 
notify the exhibitors of the awarding of bids until the last minute and that this 
did not give them time to advertise the picture properly. Although this is not 
a matter governed by the judgment to which the company concerned is subject, 
we did take up this complaint with that company on an informal basis and were 
promised a rectification of this practice if it existed. 

This committee may be interested in the following facts with respect to the 
effect of the judgments upon the motion-picture theater situation in California. 
By far he most powerful exhibitor in that area has been National Theatres 
which was a wholly owned subsidiary of Twentieth Century-Fox until September 
1952 when the divorcement of Fox’s exhibition business from its production 
and distribution business, as required by the judgment entered against Fox, 
took place. The judgment against Fox and National Theatres not only gave 
independents a chance of coming into the business by acquiring theaters which 
Fox was required to divest in its monopoly situations, but also encouraged them 
to come in by provisions designed to assure that they were given a reasonable 
opportunity to acquire pictures from distributors. 

Some of the exhibitors who have testified before this committee were unde! 
the impression that in negotiating the judgment with Fox the Department made 
no attempt to contact California exhibitors. On the contrary, the Department 
twice by letter asked the general counsel for the Independent Theatre Owners 
of California for whatever information he might have that would be helpful 


serious 
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in negotiating the judgment. Mr. Abram Myers of Allied was also request; 
to have the members of that association send us such information. We al! 
had the Los Angeles office of the Division send us a statement as to the situati: 
in California. We were in communication with various individual exhibito, 
in that area and several of the divestiture provisions in the Fox judgment refle 
information received from such exhibitors. <A stipulation in the Fox judgment 
concerning moveovers, which does not appear in any of the other judgments, 
was secured upon our insistence as a result of complaints from that area in co: 
nection with moveovers. We also required Fox to furnish detailed factual data 
relating to California. 

Reference bas already been made to the large number of new drive-in theaters 
which have come into being since the end of the war. Drive-in theaters in Cali 
fornia have mushroomed during the past few years. Almost all of them hav: 
come into independent hands, because the provisions of the judgment against 
the Fox defendants have not permitted National Theatres to acquire new driv 
in theaters. This is also true elsewhere in the United States, for the judgments, 
with limited exceptions, do not permit the defendants to acquire additional) 
theaters until their divestiture programs have been completed, and thereafter 
only upon a showing in each case that the aequisition will not unduly restrain 
competition. The operator of a number of drive-in theaters conferred with the 
Division’s representatives at the time he was in California and teok the posi- 
tion that the judgments had enabled him and other drive-in theater operators 
to come into the industry and compete with the established theaters. 

The Division has felt that the closing of theaters in California, as elsewhere, 
has been caused primarily by economic factors unrelated to the judgments en- 
tered in the Paramount case. It is pertinent to point out that a considerable 
number of theaters have opened in California during the same period that other 
theaters in California have been closing. The Film Daily year book for 1949 
lists a total of 56 drive-in theaters for the State of California. A survey made 
by the Film Daily notes that 37 conventional and 66 drive-in theaters opened 
in California in 1950. The Film Daily year book for 1953 lists a total of 222 
drive-in theaters for California. 

Since the entry of the judgments in the Paramount case, the Division has re- 
eeived a number of written complaints from independent exhibitors in California. 
To our knowledge no complaint has been ignored. Complaints have been handled 
by correspondence, telephone, and conferences. Our Los Angeles office has also 
been available to complainants. 

We have talked about the complaints we received and how we handle them 
without going to court. This does not mean that matters have not been pre- 
sented to the court in connection with the enforcement of the judgments entered 
in the Paramount case. These should be mentioned. 

(1) In the ease of RKO, divorcement was to have been accomplished by 
November 8, 1949. The Division had concurred in a 6-month extension but 
when RKO sought a further extension the Division advised RKO that the Gov- 
ernment would oppose it. Application for the extension was then made to the 
court which granted a further extension over the Government’s opposition. 

(2) The Division by court action required RKO to trustee the stock represent- 
ing an interest in certain theaters in New York City held in conjunction with cer- 
tain independent exhibitors. When RKO sought an extension of time within 
which to dissolve this joint interest the Division took the position that the mat- 
ter would have to be presented to the court. 

(3) When Howard Hughes, the controlling RKO stockholder, instead of sell- 
ing his stock in the New Theater Co. resulting from the RKO divorcement 
trusteed such stock as the judgment permitted him to do, the Division instituted 
proceedings to compel a sale within a certain period of time. The statutory court 
did fix a time limit within which the stock would have to be sold, and Howard 
Hughes carried the matter to the Supreme Court, which reversed the lower 
court. 

(4) National Theaters secured approval for construction of a theater to re- 
place a theater in Denver, Col., which it lost when its lease expired, only after 
a court hearing at which counsel for a competing exhibitor made known that 
competing exhibitor’s objections. 

(5) An extension sought early in 1952 by United Paramount, the theater com- 
pany resulting from the Paramount divorcement, to complete its divestiture 
program was granted by the court only over the Government’s objections. 
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(6) The division instituted successful court proceedings to require 
Paramount, which was under a judgment obligation to divest itself of 
un theater in Lakeland, Fla., to divest either a 1,100- or 1,800-seat house in t 
citv instead of a 600-seat house which United Paramount had chosen to dives 
in fulfillment of its obligation. 

(7) We expect to oppose a request for a 2-year extension being sought fre 


the court by RKO Theaters for the redivestiture of 2 theaters in ¢ 


In 
neinnati 
which were once sold but were retaken by RKO when the purchaser defaulted 
in the purchase price. 

(8) The Antitrust Division has moved to amend the judgment applicable 
to Universal and United Artists to prohibit each of them from having common 
officers, directors or agents with any other motion picture producing or dis- 
tributing companies; and to provide that no officer, director, managing agent 
of, or person acting in an executive capacity for Universal or United Artists 
may act as counsel for any other motion picture producing or distributing 
company. The reason for seeking this amendment is that certain individuals 
issociated together as members of a law firm have occupied executive posi- 
tions with such companies, and the firm or members thereof have also acted 
as counsel for other motion picture companies. The Division has felt that 
these relationships are detrimental to and inconsistent with free 
competition between the companies concerned. 

(9) In two instances the Division has interested itself in treble 
litigation which it felt involved questions having a bearing on the integrity 
or enforcement of the judgments entered in the Paramount case. In one case 
the Government joined in a petition for certiorari and filed a brief. In the 
other case, the Government filed a brief in support of the petition for certiorari. 

(10) In two other instances letters were sent to the courts before which 
treble damage cases were pending in connection with such cases to counteract 
certain contentions being made by the defendants relative to the Paramount case. 

(11) We also believe it appropriate to point out that the judgments con 
taining detailed divorcement and divestiture plans resulting from extended ne- 
gotiations between the parties were submitted after notice to the industry 


and open 


damage 


in 


open court with opportunity for any exhibitors who so desired to be heard by 


the court. In connection with one such judgment, the court, at the request of 
certain of the distributors, modified, over the Government’s objection, a provi- 
sion of the judgment inserted for the benefit of the exhibitors. 

(12) On another occasion when such a judgment was being entered, the land- 
lord of a theater leased to the defendant sought to intervene in an endeavor to 
secure the guaranty of the New Picture Co. as well as the New Theatre Co. 
for the fulfillment of the obligations of the lease. The Government, which 
felt that any such guaranty would be inconsistent with complete divorcement, 
successfully opposed such intervention before both the statutory court and the 
Supreme Court. 








APPENDIX 


Apprenpix No. 


AFFIDAVIT CF WAYNE HANSON 
rATE OF CALIFORNTA, 
County of Los Angeles, ss: 


Wayne Hanson, being first duly sworn, deposes and says: 
1 reside in Los Angeles, Calif., and testified before the committee 
arings held in Los Angeles beginning March 31, 1953. 
» After the hearings were concluded there was submitted 
Paramount’s exhibits designated (1) “Prerelease Pict 
to Mareh 11, 1958”; (2) “Los Angeles First Runs”: (3) 
First Subsequent Run Availability”; and (4) “Available Pri 
{ V 


ires 


As to exhibit which I have designated (1), ts of 
released by Paramount between February 2, 1950, to Marcel i! 
significant fact is that for the period of 4 or 5 years prior to Fel 
1950, Paramount released only one prerelease, Unconquered. It she 
also that my father, Mr. Albert Hanson, introduced an 
number of prereleases since the Paramount case in 1945 (except fo 
Best Years of our Lives which was prereleased in 1947), and that 
shows that since 1948 Paramount released 8 pictures, Metro released 4 } 
Warner Bros. 5 pictures, Twentieth Century-lox 


exhibit sho 
BALFAL Ak ¥ 


5 pictures, RKO 4 pi 
Universal 4 pictures, Columbia 3 pictures, United Artists 5 pict 


o l Ires, 
1 picture, for a grand total of 39 prereleased pictures. 
$. More important is the fact that for the period 1945 to 1949 
distributors prereleased a grand total of only six pictures 
». As to the exhibit which I have designated (2), 


os Angeles first runs, it must be noted that this includes 

s Angeles, but the Los Angeles metropolitan area whe 

e seven first runs. If Paramount had limited its exhibit 

ngeles the figures would have been weighted heavier for 

inasmuch as there are only two independent first-run h: 
of Los Angeles. 

6. But taking the exhibit as it stands, Fox West C g 
runs of Greatest Show on Earth, 4 of the 7 first runs of $ 
3 of the 7 first runs of Just for You, 2 of the 7 first runs of Sor 
3 of the 7 first runs of Caribbean, and the entire prerelease 

k Little Sheba. 

Why didn’t Fox West Coast get the other runs, or the othe 
It didn’t need them. If it got as many first runs from the ot) 
ompanies as it did from Paramount, it would have had 
he fact is that Fox West Coast houses are run first ru 

8. The same analysis can be made of the exhibit which I 
being “Awards Made on First Subsequent Run Availability 

%. As to the exhibit which I have designated (4), bei 
Los Angeles City,” I point out that my theaters are not 
and that this exhibit does not contradict my testimony tl 

10. But taking the exhibit at its face value and as limited 
City, I direct the committee’s attention to the weeks of Januar 
February 11, and March 18, 1953, in which weeks all of the 
produced only four pictures for the respective week rt 
had to buy every picture released whether it was playable « 
take the week of January 21 where Happy Time was ar 
sarrier was a foreign English picture, and Outlaw Women 


being 


im1Ses8 
i 


Oast 


n e tl 
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D picture. The only picture playable, therefore, in that week for my thea 
was Paramount’s Road to Bali. 

11. Take the week in which the most pictures were released, the wee 
March 11, 1953. The following were B pictures: Desperate Search and G 
Smoke. The following were D pictures: Five Angels on Murder, Babe 
Bagdad, Hiawatha, and Torpedo Alley. 

12. No matter how you analyze the exhibit it proves up my testimony that 
the exhibitor has no bargaining power inasmuch as playable product has been 
reduced. 

13. As to the pictures which were available in my Nubel Theater outside of 
Los Angeles City, my analysis shows that in the week of January 21, 1953, « 
two pictures were available to me. The same is true of the week of January » 
and in the week of February 11, 1953, only three pictures were available to 
The same number was available to me in the week of April 15, 1953. 

14. My analysis shows that there was available to the Nubel Theater four and 
one-half pictures per week, and this included all pictures, western, foreign, art, 
and D pictures. Not counting Twentieth Century-Fox, who has refused to se! 
me pictures on any reasonable terms, there were only three and one-quarter 
pictures available to the Nubel Theater. 

15. Paramount’s witness introduced an exhibit which showed how many pic- 
tures were sold to me. This was intended apparently to refute my testimony 
that a salesman seldom, if ever, called on me. The implication was that Para- 
mount salesmen did call on me as frequently as they sold me a picture. Such 
an implication would be false. Furthermore, the fact that I had to buy all of 
Paramount’s pictures shows what a shortage of pictures there is and that 
exhibitor today has no barguining power. 

16. MGM’s witness, Mr. Thomas Aspell, submitted statistics to show that the 
film rental per picture has been reduced to me over the years. Whatever Mr 
Aspell’s statistics, the plain fact is that in the motion-picture season of 1951--52 
our theaters paid Metro only 9 percent less film rental overall than we paid in 
the motion-picture season 1948-49. 

17. Our books show that we paid a total film rental to Metro in the 1951-52 
season of $24,131.14. In the 1948-49 season we paid Metro $26,181.17. 

18. Moreover, the exhibits which I have submitted to the committee will show 
that in 1952 we paid a total film and other program cost of nearly 6 percent 
more than we paid in 194s. 

19. I have heard rumor that the distributors are submitting further stat 
ments and exhibits which I will have no opportunity to analyze or refute. | 
would welcome the invitation of this committee to come to Washington and giv 
any further testiinony which is in my power to give. 


nn 


ine 


the 


WAYNE HANSON 
Subscribed and sworn to before me this 17th day of April 1953. 


[SEAL] HELEN SPARKMAN, 
Notary Public in and for the County of Los Angeles, State of California. 


Apprenprx No. 2 


AFFIDAVIT OF WAYNE A. HANSON 
STATE OF CALIFORNIA, 
County of Los Angeles, 8s: 


Wayne A; Hanson, being first duly sworn, deposes and says: 

1. I make this affidavit in reply to the affidavits of the producer-distributors 
who have referred to me or to my father, Albert Hanson. 

2. With respect to the affidavit of Henry Herbel of Warner Bros. : 

It is true that we paid $500 and as high as $650 for Warner Bros. pictures dur- 
ing the peak war period. This proves that we were willing to pay a maximum 
film rental within our ability to pay. However, during this peak war period 
our Vogue Theater in South Gate followed 14 days after Huntington Park first 
run closing, and there was just one intervening run between Huntington Park and 
ourselves. 

Since that time three new theaters have been built in the same area and we now 
play 4th to 6th run. 








MOTION PICTURE DISTRIBUTION TRADE PRACTICES 69] 


While the value of firm and the gross receipts declined with each succeeding 
owing, Warner Bros. have resisted adjustments in our rentals to the point 

where we were forced to close two theaters and have had substantial losses in the 
eration of the others. 

It is true that when you compare the $100 and $125 film rentals which we are 

paying Warners with the former rentals of $500 and $650, it seems like a 
substantial reduction. However, when 3 to 5 runs have been put in ahead of 

u, and where the produced-distributor actually increases his total film rental 

he area, then even $100 to $125 is unreasonable. 

Because of the intervening runs the gross of the Vogue Theater has dropped 
from an average weekly gross of $3,600 to less than $1,500. 

In his affidavit Mr. Herbel states that if he gave us the pictures for nothing 
we would still lose money. This is typical producer-distributor talk. 

When an exhibitor goes in and asks a distributor for an adjustment on a 
number of pictures, the distributor picks out the one on which it received the 
least amount and claims that the exhibitor is stealing the picture. The distrii 
utor ignores the fact that in the same group of pictures there are a number 
where the exhibitor paid 80, 90, or 100 percent of the gross. This film rental 
is paid quite frequently in the face of the fact that a theater, depending on its 
policy, can afford to pay only from 15 percent up to possibly 40 percent for a film 

In my father’s testimony, he stated that the producer-distributors were 3 years 
behind the drop in gross in making their adjustments. This is evidenced by the 
figures set out below: 


‘ I r 

1048 SHS9, f 24 

49 oy ‘ 

VM 4) ». U4 4 

19 46, 440. 72 4 
It will be noted that if we had received the reduction in 1949 and 1950 (wher 

our grosses started to go off) that we had received in 1952, our losses would 


have been lessened by $60,000 or $70,000 

Notwithstanding Mr. Herbel or anybody else, if is my sworn testimony that 
we are still paying excessive film rental based on our present runs 

In reply to Mr. Herbel’s statement that we demand that Warner Bros 
antee us against losses or that we be guaranteed a profit, I need only attacl 
to this affidavit a full and complete copy of my letter of May 14, 1951 Mr 
Herbel tore a sentence or two out of context and omitted important parts of the 

tter. The complete letter will speak for itself and I need not characterize 
Mr. Herbel’s distortion of our point. 

The letter refers to the so-called test run. In this business the producer 
distributor, when it wishes to force unreasonable terms on an exhibitor, demands 
a test run with preferred playing time. Prior to the Paramount decrees a test 
run determined your future film rentals. Since the Paramount decrees the 
test run is used and abused by the producer-distributors, so that if the res 
of the test are not favorable to the producer-distributor it is ignored, and the 
distributor asks for another test run until the results are favorabl rhe 
increased film rental is then predicated on the favorable test 

3. With respect to the affidavit of Harry Cohen of RKO: 

In my testimony before the Senate Select Small Business Committee, held 





in Los Angeles on March 31, April 1 and 2, 1958, I submitted two letters, one 
dated December 6, 1949, addressed to Mr. John DeCosta, office manager of RK 
Racio Pictures, Inc., Los Angeles exchange I also submitted a tter, dat 


le 
January 5, 1950, addressed to J. H. MacIntyre, district manager of RKO Radi 
Pictures, Ine., whose territory, I believe, includes everything west of Denvs 
While the letters submitted are self-explanatory, I want to point out the dif 
ferences between Mr. Cohen’s affidavit and my letters In his affidavit Mr 
Cohen states that I started to negotiate for the picture She Wore a Yellow 
Ribbon on November 23, and that the picture was to hecome available to our 
Vogue Theater on November 27. My letter of December 6, 1949, recites that 
I started to negetiate for the picture on November 8 
I also stated that I tried to buy this picture on a flat rental basis because 
ir grosses had declined since the picture Fort Apache. When I was unswu 


ol 
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cessful in working out a flat deal with Mr. Ashkins of RKO, my father and 
called on Mr. Cohen on or about November 15, 1949. Mr. Cohen ealled i: 
Ashkins and refused us a better deal than on Fort Apache, notwithstand 
we showed poor grosses on the latter picture. 

Subsequently I made a deal with Mr. Ashkins on the same basis as ] 
Apache and with the same playing time. I was informed by Mr. Ashkir 
week before the opening date that he had wired the deal to New York. U; 
Mr. Cohen’s and Mr. Ashkins’ assurance that New York would accept the ci 
we booked and RKO accepted the 3-day play date on She Wore a Yellow Rib! 
to open on the day of our availability ; namely, November 27. 

On Friday, November 25, at 4 p. m., I was notified that there had been a 
phone call from Mr, Harry Cohen. I called immediately but was told he had 
for the day. I then contacted the sales manager of RKO, a Mr. Osserman, w 
informed me that Mr. Cohen had received a wire from New York turnin 
deal down unless the playing time could be extended from 3 to 7 days. 

It is necessary for us in this area to place our advertising on the Wednes 
previous to the Sunday on which the picture opens. Our advertising on 
Wore a Yellow Ribbon had already been placed. I was thus compelled by 
tactics of RKO to try to obtain two pictures on Friday for a Sunday open 
It was already after 4 o'clock and all the booking offices were closed. 

Faced with this, I was forced to accept the 7-day playing time. 

In his affidavit Mr. Cohen explains RKO’s reason for demanding ¢. 0. d. | 
ment for the unplayed time on She Wore a Yellow Ribbon. The true facts ; 
these : 

When I agreed to license She Wore a Yellow Ribbon from Mr. Osserman 
7 days, I told him that he would pull the picture if it did not warrant that play 
time. Mr. Osserman said that he would have to have a contract reading 
days.” ‘This is not an unusual procedure. 

She Wore a Yellow Ribbon was negotiated for and played prior to our signing 
a contract for the picture They Live by Night. At no time during negotiations 
for the latter picture was I told that this picture would be held up unless a sett! 
ment was made on Yellow Ribbon. 

The day that the picture was scheduled to open in our Vogue Theater in S« 
Gate L received a telephone call from our delivery man that there was a ¢. o. d 
on this picture and that RKO would not give him the print unless we met their 
demands on She Wore a Yellow Ribbon. 

At first Mr. Cohen refused to lift the c. 0. d., but when we asserted that the 
tying in of the two pictures violated the Paramount decrees they capitulated at 
the last minute, but not before trying to have us come and pick the picture up 
instead of delivering it. 

t+, Our experience with RKO is typical of our experiences with other producer 
distributors. They are arrogant and arbitrary. 

5. With respect to the affidavit of Abraham Swerdlow of Universal: 

Mr. Swerdlow misrepresents my testimony concerning whether Universal’s 
Mississippi Gambler was played flat or percentage. I testified that an exhibitor 
cannot possibly play two percentage pictures on the same bill. In this instance 
of the Tower Theater in Compton playing both Niagara and Mississippi Gambler, 
it was Niagara, ordinarily a percentage picture, which was sold flat. 

Niagara was percentage to us. Mr. Swerdlow demanded percentage terms or 
a flat rental so high that it could not be shown profitably by us on fifth run in an 
area of 5 miles. 

6. With respect to the testimony of Mr. Charles Feldman of Universal: 

Mr. Feldman made the point that our theaters have been hurt by an influx of 
drive-ins and a changing economic pattern. The point is that the influx of 
drive-ins has increased the grosses to the producers-distributor, but in the face of 
the increase the Los Angeles manager still demands exorbitantly high flat rentals 
or percentage terms for the theaters he knows can only lose money if Universal’s 
demands are complied with. 

7. Attached hereto is a copy of a letter written by my father Albert Hanson 
to Mr. Feldman. 

Mr. Feldman’s actual lack of concern for the exhibitor is witnessed by the 
fact that this letter was never acknowledged by him, and that the film rental 
on a subsequent picture, Ma and Pa Kettle on Vacation, was raised 1624 percent 
in the Compton Theater, Compton, and 40 percent in the Allen Theater, South 
Gate. 
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8 With respect to the testimony of James R. Velde of United Artists Corp. : 
Inasmuch as Mr. Velde confirms my testimony concerning Island of Desire, 
ind merely tries to explain it away, a reply is unnecessary. His aflidavit, how 
ver, does accentuate a point characteristic of all producer-distributors, and 
it is that the exhibitor is subservient to the producer-distributor. The tenure 
Mr. Velde’s statement is that the exhibitor must await the pleasure of the 
oducer-distributor and cannot advertise or do anything until the producer- 
distributor is good and ready to license the picture. 
9. With respect to the affidavit of Morris Sudmin of Twentieth Century-Fox: 
In his affidavit concerning the film rentals in the Vogue Theater, South Gat 
Mr. Sudmin sets forth film rentals paid during the years 1951 to date in 19 
ese figures purportedly show that Twentieth Century-Fox reduced film renta 
et our situation. The figures leave an erroneous impression because they 
averages and include percentage pictures. Obviously, as the ; 
ater dropped, the film rentals derived from percentage picture 
rease, thereby decreasing the average total film rental pa 
e entire decrease shown in Mr. Sudmin’s figures. 
[wentieth Century-Fox started their new releasing plan 
Lydia Bailey in August of 1952 Prior to that time the \ 


7 days after first-run Huntington Park and had only one ven 

ahead of it, making the Vogue Theater third run in the area. ‘e paid $150 for 
top flat picture. After Lydia Bailey, Twentieth Century-Fox put additional 
ns in ahead of the Vogue Theater which put us in a playing ] tion of fourth 


fth run, and we still paid $150 for a top flat picture. We paid the same price 

itil approximately 6 weeks ago when they granted us a $25 1 ction in the 
top flat. 

Mr. Sudmin’s figures show that they granted us an average 
f $28.28 per picture. This reduction on the one hand repr 
f only some 18 percent. On the other hand, between 1948 and 

he Vogue Theater decreased by 51 percent. This substantiates 
testimony that the film companies are about 3 years behind in grant 
n film rental desperately needed by the exhibitor. It should be ] 

n order to achieve this $25 reduction in film rental, it was ne 


pass 13 of their pictures in 1952 and 10 in 1953 to date. 


\Ir I 


Sudmin has attempted 
based on the fact that other runs have been put in ahead of 

refused to bid in orde rto regain our former playing position 

untrue. We have never complained because larger theaters wl 

of paying higher film rentals were given prior runs. Our complai 

and is that inasmuch as the film exchanges are receiving greatl 

revenue from these larger theaters which they have placed ahead 

film rentals should be adjusted to compensate for our later playing position 

Moreover, we have been forced into a position of bidding against theaters which 
we feel are not competitive and where, we feel, the sole purpose of demanding 
such bids is to raise the film rentals of all theaters. 

10. With respect to the affidavit of Thomas J. Aspell of MGM: 

Mr. Aspell states that we claim our Nubel Theater, Bellflower, is competitive 
to Compton. That statement was made at the beginning of our negotiations for 
an earlier availability 2 years ago. Even on that premise, the facts are: 

Bellflower is 5 miles from Compton. Between the centers of population of 
the two areas lies the Los Angeles River and a wide belt of dairy farms. There 
is no direct route between the Compton theaters and Bellflower. In addition 
the towns were day and date until shortly before we bought the Nubel, at which 
time first-run Compton was moved up 7 days. The Bellflower Theater, which was 
independently owned, was not moved up so that it could maintain the day and 
date position it had previously enjoyed. During this 2-year period, all other 
major exchanges granted Bellflower and first-run Compton the same availability. 

Just recently the Paramount exchange revised its releasing pattern to provide 
Bellflower with a day and date run with first-run Compton and first-run Hunt- 
ington Park. 

In view of these facts, it can be seen that, even on the basis of Mr. Aspell’s 
contention, with which we do not agree today, we are not requesting anything 
more than the theater had previously. 

The plan just recently instituted by MGM in another part of the Huntington 
Park-Compton area is as follows: 

First-run Huntington Park is given a clear run 7 days after first-run Los 
Angeles closing. The Gage Drive-In, the South Kate Drive-In, and the Compton 


to leave the impression that 
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Drive-In are allowed to bid for one additional run day and date with first-rn; 
Huntington Park. 

The Gage Drive-In is 5.9 miles from Huntington Park on a main artery that 
runs directly from the Huntington Park theaters to the Gage Drive-In. 
South Gate Drive-In is 8 miles from Huntington Park and there are two main 
boulevards that run between Huntington Park and South Gate. The Compton 
Drive-In is 5.7 miles from Huntington Park and at the other end of the main 
highway connecting Huntington Park and Compton. 

The distances involved here are either shorter or approximately equal to the 
distance between Compton and Bellflower. Any one of the three drive-ins is 
more accessible from Huntington Park than Compton is from Bellflower. These 
areas are all contiguous. The only line of demarcation is a sign hanging over the 
boulevard at the various city boundaries. 

If Metro says it is all right for one of these drive-ins to play day and date with 
first-run Huntington Park without bidding against first-run Huntington Park, 
how can Metro say that Bellflower cannot play day and date with first-run 
Compton but must bid for that run. We do not want to take the run away from 
these drive-ins, we only want and are entitled to play day and date with them. 
This is just another example of the producer-distributor attempting to force 
bidding. 

Mr. Aspell also states that under our present availability Bellflower may on 
occasion play ahead of first-run Compton. This is only theoretical. Such an 
occasion would occur rarely or not at all and be the result of highly abnormal! 
circumstances. 

11. All of the producer-distributors, including Mr. Aspell, have attempted to 
put our troubles at the door of “changing economic conditions.” However, none 
of them mention that these same “changing economic conditions” have provided 
them with a substantially larger revenue from this area than they have ever 
enjoyed. 

12. With respect to the affidavit of A. R. Taylor, of Paramount: 

Mr. Taylor justifies the increase in film rental for our Nubel Theater in Bell 
flower by stating that it ‘“‘was due to the fact that this theater was completely 
remodeled in the year 1948 and increased from a seating capacity of 900 to 1,142, 
which would naturally result in higher rentals.” 

The facts are as follows: 

Before renovation the Nubel Theater was doing an average gross of $3,200 per 
week. We then spent $180,000 on remodeling and added 92 seats, and then opened 
to a gross of $2,800 per week. Since that time the average gross has steadily 
decreased until at the end of the first quarter of 1953 our average gross was 
$2,043 per week. Certainly an extra 92 seats does not justify an increase in 
film rental in view of a 36-percent decrease in the average weekly gross. 

With regard to the competition of drive-in theaters mentioned by Mr. Taylor, 
he admits that the total. drive-in revenue received by Paramount in the Los 
Angeles exchange territory in 1952 was approximately nine times the amount 
received in 1948. This points up our complaint that the smaller subsequent-ru: 
theaters which have been forced into later playing positions should pay less film 
rental. 

Mr. Taylor’s statement that we have the right to bid solves nothing. He 
knows that we cannot successfully bid against the drive-in theaters. We must 
play behind him. Nor is it any answer, in view of our fixed expenses, that the 
same percentage terms means that we pay a lower rental. As subsequent-run 
theaters, we cannot and should not be made to pay anywhere hear 40 percent for 
film. 

With regard to Mr. Taylor’s statement on reductions received by us from Para- 
mount, these adjustments bore no relation to our losses. They were based on 
a fixed formula developed by Paramount. In most cases the amount received 
was not enough to materially help our situation. Please see the film rental and 
adjustment chart attached. 

The producer-distributor knows that a subsequent-run theater cannot exist 
paying an average of 39 to 40 percent of its gross for film rental. Yet this situa- 
tion became a part of the business after the Paramount decrees when the pro 
ducer-distributor found it could force film rentals through the combination of 
bidding and a shortage of product. 

The word “adjustment” is a misnomer. The exhibitor is put in the position 
where he has to beg from the distributor and the distributor only gives whatever 
adjustment he feels should be made. In any event, these adjustments from 
-aramount were given in 1949, 1950, and 1951. No adjustments were given in 
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1952. This also proves that the distributors are getting more adamant in their 
nolicies of not giving any adjustments. Moreover, our theaters do not bid, so 
that the distributors do not have the excuse that they would be unfair to other 
bidders if they made an adjustment upon a fair basis. 

Concerning Mr. Taylor’s statement on At War With the Army, it is true that 
we delayed our showing of this picture in the Vogue Theater, South Gate, until 
4 days after the availability date. This was due to previous commitments on 
other pictures. In these days of rapidly expanding zones and numerous changes 
by all producer-distributors the exhibitor can only plan on what had happened 
before. This I did in the case of the Vogue Theater. Up to this point the second- 
run theater in Compton had not played any pictures sooner than 28 days after 
the first-run Compton. 

In Mr. Taylor’s testimony concerning the Paulo Drive-In, he refers to the 
fact that Paramount refused to allow the Paulo Drive-In to bid with the small 
independent for the Newport Beach-Costa Mesa availability. He intends, there- 
fore, to show that Paramount attempted to protect the small independent wko 
could not possibly bid against the drive-in. On the other hand Mr. Taylor states 
that we have not availed ourselves of the right to bid our theaters. Here, in 
our theaters, Paramount has not attempted to protect the small independent 
as it claims to have done in the Paulo Drive-In situation; but, it has said in 
effect that it is our duty to bid against these drive-ins. Thus Paramount, in 
the Paulo Drive-In case, by refusing to allow Mr. Arthur to bid against the 
small independent, was in effect forcing him to bid against the large conven- 
tional theater circuit and the large drive-in theater circuit. Had this maneuver 
been successful the bids from these situations would naturally increase. In our 
territory where Paramount created new zoning they totally disregarded our 4 
theaters (the Vogue and Allen Theaters, South Gate, the Arden Theater, Lyn- 
wood, the Compton Theater, Compton), gave us an empty right to bid; and by 
changing the zones, gave the larger circuits in this area the opportunity of ex- 
nibiting pictures before our theaters. 

13. It has been impossible to answer every false and untrue statement or im- 
plication made by the distributor witnesses, in the time permitted. Suffice it 
to say there was nothing in the affidavits of the producer-distributors which 
truly rebutted the testimony of my father and myself. We reiterate and re- 
affirm our testimony given. 

Wayne A. HANSON. 


Subscribed and sworn to before me this 15th day of June 1953. 
[SEAL] HELEN SPARKMAN, 


Notary Public in and for the County of Los Angeles, State of California. 


May 14, 1951. 
Mr. H. N. Hepper, 
Warner Bros. Pictures Distributing Corp., 
Los Angeles, Calif. 

Dear Mr. Herset: Re your letter of May 11, in answer to our letter to your 
Mr. Reimer, first, I wish to state that we have been your customer in the Vogue 
Theater since Christmas 1938. We have always been willing to pay and have 
paid more than the average for this type of subsequent-run theater. 

Due to your creation of a larger zone and asking us to bid against theaters 
which have never been sold on a competitive basis and new drive-in theaters, 
which have come into the area recently, we have felt that your firm is creating 
bidding in order to increase film rentals even though you know of your own 
knowledge that your present customers are losing a great deal of money. 

In order to bring you up to date, in 1948-49 our records show that the South- 
Lyn Theaters paid your company $17,082.35, while making a profit of $1,422.02. 
In 1949-50 we paid you $16,184.82 while losing $18,736.29. In the greater part 
of 1949-50 we only operated 5 theaters instead of 7, so that the gross film really 
was not reduced at all from 1948-49 to 1949-50. For your further information, 
in the calendar year 1950 South-Lyn Theaters lost $70,420.82. This loss is after 
inclusion of our confection profits and building profits. Our investment in 
buildings is approximately $1,400,000. 

Now it is very easy for you, as a representative of Warner Bros., to state 
that you cannot take our expenses into account. However, if there had not 
been a “market of scarcity” created by the film companies due to the reduction 
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in releases from the 8 major companies from an average of 365 pictures 
year for the 20 years prior to 1941 to 223 in 1949, the film companies would ; 
be in a position where they can demand exorbitant prices, knowing the 
hibitors must have their pictures in order to keep their theaters open. 

As I have stated to you many times, we keep an accurate set of books. T} 
are audited by a recognized C. P. A. firm. Repeatedly we have asked you 
audit our books to find out whether or not the representations we have miu: 
to you at various times were correct. This you have refused to do, saying y 
are not interested in our expense. ; 

Now if you wish to have any more trial pictures played in any of our theaters 
guarantee us against loss on the 1 or 2 test pictures which you wish to run. Wy, 
have taken tremendous losses on your product during the last year while 
company has maintained practically the same profits as during the lush 
years. We therefore feel that you are in a much better position to tak 
loss on this test run, which you are demanding, than we are and therefore th 
our request is equitable. 

It is our understanding that Only the Valiant has been sold in this territo: 
to the Compton Drive-In Theater and the South Gate Drive-In Theater, bh 
of which will play ahead of the Vogue Theater. 

Very truly yours, 
WAYNE A. Hanso? 


MaRcH 26, 1953. 
Mr. CHARLIE FELDMAN, 
General Sales Manager, Universal Picture Co., 
New York, N.Y. 

DEAR CHARLIE: I am really very sorry that I did not call you at 11 o'clock 
or thereabouts on Wednesday as I had promised, but I have been so busy tryi 
to give the Southern California Theater Owners Association good representation 
before the coming Senate investigation, which starts on March 31, that I have 
had to bypass a great many things which would have been personally enjoyal 
to me. However, in your case it was absolutely just plain forgotten. I might 
add that representing the Southern California Theater Owners Association is a 
little better than operating theaters. You don’t get paid from either source 
however. With the theaters, you lose money as well as time; representing thx 
association, you only lose time. 

Charlie, Wayne and I are in very bad shape in this area. This is well known 
to your local manager and salesmen. We have lost thousands of dollars during 
the last 3 years. In fact, roughly, $160,000. We need help and innumerab! 
times have been in, over the last couple of years, seeing your manager about our 
difficulties in this area. 

I think a careful survey will show that the drive-ins are paying a great deal 
more money than we have ever paid or could pay for first run. We are now 
subsequent run and should be treated as such. At least let us die slow economi 
eally rather than sentencing us to oblivion. Maybe 3—D will be the answer; y: 
can help us stay in business at least that long. 

Charlie, I regret very much not having lunch with you, and I hope that on yo 
next trip to the coast we can arrange to see each other personally. 

With kind regards to Mary and yourself, I am, 

Sincerely, 


ALBERT HANSON 
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AppEeNpDIx No. : 


Cit 


sCO, 


NORTHERN CALIFORNIA 
in Fran 


Al 
C 


Ke HOEPPEL, 
Vonopoly Nubcommiittee of United States, 


Senator ANDREW m 
Chairman, 


Small Business Committee, Washington, D. C. 
Angeles on 


in Los 


am enclosing herewith 


in my testimony 


Dear Sir: As stated 
and as per your request, 
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(transcript 
of 


n. 329) reprints what we 
term our “gripe” sheets. One recap is contained on page 4 of the November 
1951 issue* of the Exhibitors Digest, the other on page 4 of the April 1952 issue? 
ieee 
ee the following table 
The Erhit ; Montana erhibitor-distril r relations 
Questionnaires were exhibitors in Montana on pict $ released du 
August, September to their semiannual t } » th I 
following information 
Co- to ase P I ty 1 M 
um-| Fox | MGM = r _|RKO) Brot! 
bia . r 
N ber of listed ll 13 > 10 ) ) q ) 
Ext percent Af} 14 12 e ; . 
ed tw lo 2 0 7 1 
Pa d ywice’’@ ao & 14 1RU4 7 re 
t do 34 22 85 18! 24 f 2 21 
A ge yea by salesme { 5 { f ‘ { 4 
if leali lo RG 0) 62) 714 } { 43 
le i “unfa lo 14 50 ly ) 14 
« Exhibitors re ting on pictures passed ‘‘due to priec Loss to distr {$s 
rr f the times: Producers’ earnings 
| 
1950 1951 lime 
lumbia Pictures $1,981,000 | $1,498,000 | Fiscal vear ending June 30 
Loew’s, Inc 6, 019, 000 5, 568, 000 10 weeks ended June 7, 1951, June 8, 1950 
Paramount Pictures Corp 2, 826, 000 2,832,000 | 6 months ended June 30 
RKO Pictures Corp b 735, 000 Do 
RKO Theaters Corp (> 552, 000 Do 
| Republic Pictures 831, 000 725,000 | 39 weeks ended July 28, 1951, July 29, 1950 
20th Century 3, 158, 000 1, ,000 | 6 months ended June 30 
United Paramount Thea- 6, 885, 000 5, 125, 000 Do. 
Universal Pictures 179, 000 1,127,000 | 39 weeks ended July 28, 1951, July 29, 1950 
Warner Brothers 7,316, 000 5, 809,000 | 9 months to May 26, 1951, May 27, 1950 
>’ Not available. 
See the following table 


The Exhibitor's Digest, April 195% 


Columbia leads again, Paramount still at bottom 


The following is a computation of the questionnaires sent to exhibitors in the San Francisco 
exchange area; it is the second check made within the last 6 months. 
Of the exhibitors reporting 
[Percent] 
Colum-, United we ’ Warner! Uni Para- 
bia | Artists| 7X | RKO) MGM | jp V06° | versal | mount 
Considered fair in dealings 100 99 74 58 53 50 40 37 
Considered unfair in dealings. l 26 42 47 50 60 os) 
Profit made on product B 75 50 67 50 50 64 61 50 
j Average number yearly salesmen 
calls | 3.5 | 2.5 3.5 2 3 2. 5 4.5 2 
e. rhe questionnaire also asked for grossing information and whether the theater was in a TV or 
; non-T V area. 
£3 Gross down 
4 over 1950 
A ist runs reporting ina TV area 8)4 percent 
ist runs reporting in a non-T'V area 644 percent 
4 Sub runs reporting in a TV area 1844 percent 
a w 


33617 
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of the Digest. The November issue shows 57 percent of the exhibitors f 
Paramount was unfair in their dealings; 50 percent felt Universal and Fox w 
unfair. In the April recap Paramount again was top, with Universal 
second. 

The information contained in the Digest was gathered from questionnaires g¢ 
out by this office to exhibitors. The results were tabulated by our seer: 
and printed in the Exhibitors Digest. This type of informational question 
is sent out at pretty regular intervals. 

AS a representative of this association I wish to repeat and impress upon your 
committee the fact that independent exhibitors, the small operators, must 
more for their film percentagewise than do circuits and large buyers. 
are not privileged, for instance, to use two “must” percentage pictures o1 
some program as the distributors will not give thei the breaks they « 
circuits and sell one of the “must” percentage pictures on a flat basis. I 
also like to enlarge upon my own situation merely to show you more adequ 
what is happening to the small theater operator. I touched upon it at the he: 
in Los Angeles, but by taking my own situation I can best illustrate what ap 
to be a policy practiced by the distributors in this territory. 

There appears to be a deliberate policy on the part of Universal-Internat 
and Paramount Pictures to exclude the independent Center Theater, in Wat 
ville, Calif., from business. Particularly since the consent decree entered int 
Fox West Coast Theaters, defendants in the Paramount et al. antitrust suit 
insofar as the town of Watsonville is concerned, the Fox West Coast The: 
agreed to release approximately 40 percent of the motion-picture film to be« 
available for exhibition in independent treaters in that town. Fox West | 
Theaters has appeared to conform to this understanding. 

However, by the acts of Paramount Pictures, notwithstanding the foreg 
who have forced bidding, we have been unable to make deals with this comp 
unless we were to pay penalty rentals. As an example they offer their pi: 
for bid, and when the bid is in it is rejected and they advise they will ne 
further for the picture. This delays the release of the picture until afte: 
played surrounding towns not more than 10 miles from Watsonville. Obvir 
this practice reduces the value of the pictures in Watsonville, and ultin 
either play the picture at their price, at a tremendous loss, or pass the pic 
We refer particularly to three pictures: Rhubarb, Crosswinds, and Tropic 
which have never played Watsonville because we could not afford Param 
charge. Following this, when Paramount has offered pictures, we have not 
for them so long as we can pick up or extend the run of some other pi 
also at a loss. 

In keeping with the arrangements made with Universal, Fox West Coast 
ourselves, our theater being the only independent exhibition in Watson 
was understood Universal pictures would be split between Fox West Coast 
ourselves, Fox West Coast has conformed consistently with this understan 
and when we have been awarded a group of pictures out of a split of a cer 
number offered, either 6 or 8 at one time, Universal insofar as we are con d 
have set up rental terms and playing time in excess of what the theater can pay 
without losing money. If we do not subscribe to these top terms, being on 
tures some.of which are playing second half on double bills at low rentals in t 
similar to Watsonville; reference advertisements attached on Redhead Fr 
Wvoeming. We can delay just so long in negotiating with them for lesser terms 
until we have to play the picture at their terms. If we do not do this we « 
the theater. and in prolonging negotiations the pictures are “milked” in 
rounding communities, so when we finally play them, at top terms, to which we 
must subscribe, we lose money. 

Obviously illegal practices have not ceased: we are a “must buyer.” Further 
the treatment of Universal and Paramount being identical in forcing high terms 
is a fact of nothing less than a conspiracy. As a matter of discrimination. t) 
Exchange records of these two comnanies will no doubt disclose that the theater 
circuit in Watsonville and Salinas, against which we compete. can buy Universal 
and Paramount pictures on sliding scale commencing at 25 percent. We must 
pay 40 percent in Watsonville and extend the run of the picture beyond the days 
the community will support it. 

In 1952 we lost. on Universal pictures. because of unfair rental terms, $1,500 in 
Watsonville and $5.000 in the town of Salinas. where I operate the Vogue Theater 
A small business cannot afford the results of these practices. 
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Now, since my appearance before your committee on April 1, Universal par 
ticularly has taken an unfriendly attitude toward the Center Theater in Watson- 
ville. Of the share of pictures that were given us by Universal, on a split as 
mentioned above, there are three pictures which were available to us on March 
99. 1953, but Universal has not allowed us to book them except at excessive 
high terms. A second group of pictures following these are available to us in 
May, providing we pay them excessive rentals. The local Universal manager 
refuses to negotiate with us on the last group of pictures until we clean up or 
book the first group which is obviously an illegal practice and in violation of 
the Court’s decision as they are insisting upon the sale of one group of pictures 
based on the sale of another. ‘Their present conduct is nothing less than 
retaliation. 

When you multiply my personal experience by the number of towns where 
an independent exhibitor is trying to eke out a living in competition~with 
circuit theater, a favored customer, you can get some idea of the plight of the 
small theater owner. 

I personally would like to take this opportunity to express my appreciation 
for the opportunity afforded the association to bring to your attention certain 
practices in the motion-picture industry which are threatening the security of the 
small exhibitor. 

Your committee can bring much relief and confidence to independent exhibitors 
and we are mindful of the fine work you are doing. We are hopeful your activi 
ties will reward us, the small-business men, throughout the country 

Sincerely, 
Homer I. TEecrMeier 


Aprenpix No. 4 


AFFIDAVIT OF HOMER I, TEGTMEIER 
STATE OF CALIFORNIA, 
City and County of San Francisco: 

Homer I. Tegtmeier, being first duly sworn, deposes and says: 

That affiant appeared before the Monopoly Subcommittee of the Select C« 
mittee on Small Business of the United States Senate, Senator Andrew | 
Schoeppel (subcommittee chairman) presiding, at the hearing called to order on 
April 1, 1953, at 10 a. m. in Courtroom 9, Federal Building, Los Angeles, Calif 
The report of afflant’s testimony is to be found in the transcript on pages 322-337 

This affidavit is in reply to the affidavit of J. H. MacIntyre, western district 
manager of RKO Radio Pictures, Inc., dated April 16, 1953. 

In answer thereto, affiant avers that Samuel Goldwyn’s policy of rental terms 
sas stated. Mr. MacIntyre’s reference to the word “inflexible” appears to be 
construed from affiant’s statements as reported in said transcript Affiant 
avers that the term “inflexible” may refer to more than film rentals; for example, 
days of the week playing time, number of days in a run, deductions, and per- 
centage rental terms, etc. In his testimony, affiant referred precisely to rental 
terms. Mr. MacIntyre, in his affidavit, stated, “I commenced to negotiate by 
indicating that the producer desired to license the picture for a 7-day showing 
at 60 percent of the gross”, which statement is substantially in agreement with 
affiant’s testimony. Further, Mr. MacIntyre stated, notwithstanding affiant’s 
partner’s, Mr, Fred Williams’, protest that the terms were too high for their 
theaters, that he was successful in obtaining approval of a license agreement at 
60 percent in one situation for 7 days, with 50 percent for additional playing 
time, and 60-percent rental terms for the first 4 days, with 50 percent for the next 
3 days, in the second situation, namely, Watsonville. This statement supports 
affiant’s contention that unless they paid 60 percent, they would not be allowed 
to play the picture. 

As to the 7-day commitment at 60 percent in 1 town and the 4-day commitment 
at 60 percent in the second town, with holdover time to be computed at 50 percent, 
affiant avers this to be merely a pretense at fair trading. Mr. MacIntyre is well 
informed that Salinas is a 3-5-7-day town and Watsonville is a 3—4+-day town. 
Therefore, the 50 percent for holdover time was window dressing to Induce a 
(leal, Mr. MacIntyre knowing well at the time that the picture Hans Christian 


ane could not play beyond the days set for each town, at 60-pereent film 
rental, 
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Mr. MacIntyre may have concluded that his success in obtaining approva! 
the above-mentioned license agreement pleased Mr. Williams; however, affiant 
avers that Mr. MacIntyre knew full well that without this picture the theaters 
question were entirely incapable of sustaining continuity of first-run prod 
sufficient to maintain their generally established first-run policy in each of 
these communities. 

The exhibition of Hans Christian Anderson in Salinas and Watsonville, by 
cause of the terms thereof, imposed a grave financial strain on both of thes 
theaters, as follows: 

Vora Tr ene, 700s... 42 ob 88) Se ee) a ee Cr 2) 37 $158. 00 
Calrtre Dhnemeel; PONG oii aa a de eS ee 

It is most revealing that RKO received a gross of $2,921.24 for the privilege 
of playing Hans Christian Anderson in the Vogue ($1,628.33) and Centre ($1 
292.91) Theaters while affiant sustained a loss of $87.64. 

The advertising allowances, referred to in the transcript on pages 324-325, f 
pictures of the Hans Christian Anderson type, are generally made available by 
the distributor for this purpose. The total amount is always deducted from 
the first dollar spent from the gross or above an established theater budget befor 
computing the distributor’s film rental. It is the custom and practice, in simi! 
cases in the industry, to supply a specialized exploitation man, at the distril 
tor’s cost, to assist in the exploitation of the picture and to protect the 60-pere« 
film rental. 

Mr. MacIntyre further stated, “It was provided in the license agreement tf} 
the amount of advertising was to be mutually agreed upon. Affiant avers | 
the license agreement, prima facie, reduces to writing the final understand 
which may or may not be arrived at by compromise but does not disclose the 
manner in which the parties arrive at the final agreement nor whether the same 
was arrived at legally. 


Homer I. TreatMerer 
Subscribed and sworn to before me this 4th day of June 1953. 
[SEAL] D. Hatey, 


Notary Public, in and for the City and County of San Francisc« 
State of California. 


My commission expires May 23, 1957. 
Aprenprx No. 5 
AFFIDAVIT OF HOMER I. TEGTMEIER 
STATE OF CALIFORNIA, 
City and County of San Francisco: 

Homer I. Tegtmeier, being first duly sworn, deposes and says: 

That affiant appeared before the Monopoly Subcommittee of the Select Com 
mittee on Small Business of the United States Senate, Senator Andrew F 
Schoeppel (subcommittee chairman) presiding, at the hearing called to order 
on April 1, 1953, at 10 a. m., in courtroom 9, Federal Building, Los Angeles, 
Calif. The report of affiant’s testimony is to be found in the transcript on pages 


“ono 337 


Oa > 

This affidavit is in reply to the affidavit of Abraham Swerdlow, branch man 
ager in charge of the Los Angeles branch of Universal Film Exchanges, Inc., 
dated April 17, 1953. 

Referring to page 9 of said affidavit, affant reiterates his statement to wit: 
“In the case of Universal-International, they are trying to charge me an unfair 
price in the town of Watsonville.” This, affiant avers, is an understatement with 
respect to the word “trying.” Universal has charged affiant unfair prices, as 
is demonstrated by the statement showing the experience of affiant with Uni- 
versal during the year 1952, which statement is attached hereto, marked “Exhibit 
A,” and by this reference made a part hereof. Affiant avers the losses indicated 
on this product are $1,759.06. Obviously, with all other items of expense co! 
sistent with the operation required in the community and the necessity to match 
the services available in the competitive theater, there is no other expense 
except film rental, which is adjustable to a point that affiant could make a profit 
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\fliant is not concerned as to the types or kinds of terms, except is the m y 
: r may not be available to him, and in every case it would be to affia: id 
age to have the same terms, as Universal obtains from the comp e the r 
i the same town. Affiant’s complaint was, and remains, th Unive il « 9 
m so much film rental he is operating without a profit. 
ant denies Mr. Swerdlow’s statement that affiant’s theater the ] re 
he two theaters in this area (Watsonville) Affiant a that \ 
from the ground up, as a theater building only, to open December of 19 
d that \it is the newest theater with the latest equipment Sec | 
on is intimate with special services available to the publi \ ffia het 
: denies that the theater was designed to engage in other than a fi n poli 
uring about the first 2 years of its operation, because produ \ ti 
n unholy combi of the existing competitor and distributor | duc 
firs in) was available to it following the theater's opening S quel 
when the consent decree, 1’. S. v. Paramount et al., was signed e second theate 
elonging to the competitor became second-run house, and 40 percent of the 
first-1 product was made available to another independent theater Since 1 
id decree affiant’s theater, by reason of its being the only inde} dé theater 
1 the town, has received a fair share of all product nationally released he 
ire. Mr: Swerdlow’s conelusion that this theater neve re it years 
in a first-run policy is without merit As a matter of fact, Universa 
ternational resisted is division of product insofar as participation the 
yjlan, and only in the last several months have they reluctantly acquiesces 
] share of their product available to the theater, and then only in terms 
which affiant has demonstrated are excessive. 
Mr. Swerdlow’s statement that the theater is neither fit nor suitable for first 
un exhibition in the town of Watsonville is absurd and ridiculous Any theatet 
exhibiting motion pictures offhand speaking is no better than the pictures it 


shows. Therefore, since this theater is exhibiting a fair share of 
leased on a national level, it obviously takes its rightful place in th 
with respect to first-run activity. Affiant denies that Mr. Swerdlow 
ag 
policy. Mr. Swerdlow is a distributor, 
Homer I. T 

Subscribed and sworn to before me this llth day of June 1953 
[SEAL] 

Votary Public, in and 


of California. 


D.H 


for the City and County of Sar 


My commission expires May 23, 1957. 





product re 
community 
qualified 


an expert to judge whether or not, or if and when, a theater is fit for first-rur 


EGTMEILER 


ALEY, 


Francisco, State 
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Exuipsit A.—Centre Theater, Watsonville 


1952 (12 months) 








Date Title Percent | | $119.30 | 
| Cost | Gross | PU over-| | nba 
| | | | head | -_ 
| | 
—— Te ee Lae ad al ts Chie ee tee ee 
Jan. 9-12_. ..| Flame of Araby 35 | $319.45 D> eaatin gaat ’ 
Wednesday -Saturd: iy..| Finders Keepers | 87. 50 | $1, O41. 11 | $596. 50 ; 
Jan. 16-19_._- ..| Weekend With Father | 35 | 304 42) aia he «eile a : 
Wednesday-Saturday 21 feature 75.00 |f 978-66) 596. 50 | 18 
Jan. 27-29 | The Lady Pays Off | 25 94 79 | 414.15 | 50g 8 re 
Sunday-Tuesday - 21 feature s50n | 35. 00 | 7 - PO pad 
Mar. 19-22... ..-| Meet Danny Wilson 30; 159.69 | . one é . 
Wednesdsy-Saturday__| 21 feature | 75.00 I 658.19) = 806.50) = (17 
Mar. 30-Apr. 3 | Maand Pa Kettle at Fair 40 440. 57 | Pen ae | we 
Sunday-Thursday | 2d feature. _.._.__. . ie 50 00 i} 1,151.39 | 835 uh 174 
Apr. 9-12. ... Steel GIT 5 aos avin ; 35 305. 89 | . 
Wednesday-S: aturd ay..| 2d festure._- ; 35. 00 i} 941. 9% | 506. 50 ‘ 
Apr. 16-19 } Battle of Apache Pass. | 40 385. 69 da) iS 
Wednesday -Saturday | Here Comes the Nelsons. .| __. 87. 50 i} 1, 088.72 | 596. 50 , 
June 22-25 carlet Angel is al 35 | 229. 18 | » 6 71k » 
Sunday-Wednesds Ay | 24 feature et | 62. 50 i} 717. 29 715.80 ow. 19 
July 16-19 | Ivory Hunters.._.__- 35 | 273.32 | eid Vale bak : 
Wedresday-S: ‘turday 21 feature. ........ 4g | 25, 00 t 851. 86 596. 50 12.9 
July 27-August 2........| Francis Goes to West | 40 513. 07 | | | 
| Point |} 1,370.57 | 1, 193.00 370. 5 
Sunday-Saturday | 2d feature 3S | 35. 00 | | 
Sept. 21-24 Son of Ali Baba sip 35} 331.80 | = = 
Sunday-W ednesday | 2d feature ie : 42. 50 I OO. 718.88 vs 
Oct. 15-18 ‘ Duel at Silver Creek } 35 | 404. 07 | nies an | son en | ~~ 
Wednesday-Saturday__| 24 feature ~ on BG | 62. 50 i} 1, 261. 89 | S80. SY | . 
Oct. 26-30......... ...| Willie and Joe Back at 25 338. 77 il | 
Front. | 1, 007. 29 | 835. 10 205. 98 
Sunday-Thursday _| 24 feature Ay A ; | 39. 40 | | 
AE ) eee ..| Black Castle- jel 30 | 16. 68 |) ae o 
Saturday-Midnight.....| Midnite Show.........-..|-.-- Sh, ae os 
Nov. 27-29 | Horizons West ad 30 223. 21 | - a 4 “ 
Thursday-Saturday | 2d feature | 87.50 } 861. 42 1020 es 
Dec. 3-6 It Grows on Trees = All 35 | 223.50 omy | Oe f > 40) 
Wednesday-Saturday 2d feature jabcaed cao 82. 50 } 775. 01 | Oe. ‘Tomiie 
Potals.. 21/3. weujoeee--2) 5,446.00 | 14, 165. 64 1 (1, 759. 06 


1 Losses are indicated by parentheses ( ), 





Aprenpix No. 6 


AFFIDAVIT OF HOMER I. TEGTMEIER 
STATE OF CALIFORNIA, 
City and County of San Francisco: 


Homer I. Tegtmeier, being first duly sworn, deposes and says 

That affiant appeared before the Monopoly Subcommittee of ‘the Select Com- 
mittee on Small Business of the United Siates Senate, Senator Andrew F’. Schoep- 
pel (subcommittee chairman) presiding, at the hearing called to order on April 1, 
1953, at 10 a. m. in courtroom 9, Federal Building, Los Angeles, Calif. The re- 
port of affiant’s testimony is to be found in the transcript on pages 322-837. 

This affidavit is in reply to the affidavit of Thomas J. Aspell, Jr., branch man- 
ager in charge of the Los Angeles Film Exchange of Loew’s Inc. 

In answer thereto, affiant refers to his testimony as reported on page 321 of 
the transcript: “I have a case in the town of Fairfield, with a population of 6,000 
I haven’t ha@ a salesman for Metro call on me for 3 months.” By his detail of 

dates, Mr. Aspell attempts to confuse the issue. Affiant does not have a record 
of the exact days or times a salesman called but his notes indicate a lapse of time 
Based upon his records, affiant avers that there were no negotiations for film 
during the year 1951 nor from January to May of 1952. It is interesting to note 
that as verified by Mr. Aspell’s affidavit, a salesman called upon affiant three 
times after his testimony at the hearing herein referred to on April 1, 1953 
namely, on April 9, April 18, and April 14, 1953. 

In his testimony, affiant referred solely to the situation with respect to the 
town of Fairfield as distinguished from Metro representatives calling upon him 
with respect to other matters. Mr. Aspell’s statements in his affidavit commenc- 
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ing with the words, “The record is as follows” (4th line, 3d paragraph, p. 4) 
and ending with the words “concerning film rentals” (16th line, 3d_par., 
nage 4) have no bearing upon the situation with respect to the town of Fairfield. 
' Mr. Aspell’s affidavit (bottom p. 4, top p. 5) next sets forth, “Mr. Tegtmeier 
neglected to mention the fact that he is the manager of the LB. lk’. Shearer Theater 
Supply Co., which takes a great deal of his time out of the city and makes it 
very difficult to locate him since he is away from the city for weeks at a time.” 
In reply thereto, affiant refers to his testimony, transcript page 333, “I am in 
the theater equipment business.” It is also interesting to note, as verified by 
Mr. Aspell’s affidavit, that affiant was apparently available when Metro repre 
sentatives called upon him with respect to matters other than the Fairfield 
situation. 


‘ 


Homekr I. TEGTMEIER. 
Subscribed and sworn to be fore me this 11th day of June 1953 
[ SEAL] D. HALey, 
Notary Public, in and for the City and County of San Francisco, State 
of California. 


My commission expires May 23, 195 





ArpEenpix No. 7 


AFFIDAVIT oF H. V. “Rotus” HAkvey 
STATE OF CALIFORNIA, 
City and County of San Francisco: 

H. V. “Rotus” Harvey, being first duly sworn, deposes and says: 

This affidavit is in reply to the affidavit of Thomas J. Aspell, Jr., branch man 
tee on Small Business of the United States Senate, Senator Andrew F. Schoeppel 
(subeommittee chairman) presiding, at the hearing called to order on April 1, 
1953, at 10 a. m. in courtroom 9, Federal Building, Los Angeles, Calif. The report 
of affiant’s testimony is to be found in the transcript on pages 338-366. 

This affidavit is in reply to the affidavit of Thomas J. Aspell, Jr., branch man- 
ager in charge of the Los Angeles Film Exchange of Loew’s Inc., dated April 
17, 1953. 

In answer thereto, affiant avers that Mr. Aspell either knowingly or unknow- 
ngly misconstrued affiant’s testimony in an apparent effort to discredit same by 
referring to pictures released by his company to other first run theaters during 
the 19 weeks mentioned in the testimony. The affiant avers the Warfield Theater 
was merely used as an example of what happens to subsequent-run theaters 
when any first-run theater ties up product. The following reference to the 
Warfield Treater is a direct quotation from the transcript (p. 344). 

“No subsequent-run exhibitor can live unless he gets a steady, uninterrupted 
flow of product. He buys and hooks on availability and has no way of storing 
up product. He must, by necessity, use the product when it becomes available 
or lose it to the next run. If anything happens to interrupt his source of supply, 
he finds he has nothing to run. 

“As an example, Metro-Goldwyn-Mayer or Loew’s Inc. owns and operates the 
Warfield Theater in San Francisco, and most of their pictures play in their own 
theater. In addition to the Warfield, there are six other first-run theaters. At 
first glance, this would seem to be enough first-run outlets to provide a steady 
flow of product, so necessary to the subsequent-run exhibitor, and it would be the 
ase, except when they run into the prerelease, move-over, or road-show picture.” 

The affiant therefore avers that the testimony was correct. 

The affiant, however, would like to correct a statement made by Mr. Aspell in 
his affidavit with reference to the picture My Man and I. Mr. Aspell stated the 
picture played the United Artists Theater on November 17—23, 1951 after having 
been offered to other theaters on a bid basis. The picture cid play the United 
Artists Theater but approximately 1 year later, on October 2-8, 1952 after having 
been released in September of 1952. 

The affiant further avers that Mr. Aspell, in an apparent attempt to becloud 
the testimony, failed to mention that of all the pictures listed in his affidavit 
as having played other first-run theaters during the 19-week period under dis- 
cussion that only 5 were of sufficient caliber to play as the top half of a double 
bill and, while such program pictures are necessary to round out a 2-picture 
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policy, they were not pictures which could be used successfully by subs 
run exhibitors as top pictures. Mr. Aspell also failed to mention that ths 
field Theater is almost exclusively a single bill theater and therefore un 





ise those second features which Mr. Aspell set forth as having been 
to play other first-run theaters during the 19-week period under discuss 
rhe affiant wishes to enlarge upon his testimony with reference to the W 
Theater (p. 344) “and most of their pictures play in their own theater” 
trate how this policy also hurts the subsequent run exhibitors. The fi 
exalny] le, among many others, can be substantiated by Loew's Ine.’s re 
their office in San Francisco. Their picture. Across the Wide Miss 
released nationally during October of 1951 and it play practically all 
outside fa 501 e radius of San Fra isco from the release date 
apparently because of lack of playing time in their own Wartield TI 
picture d the city of San Francisco nor within a 50 mile 
until Feb »2 which held that picture from subsequent 1 
first run theate playing off of San Francisco for 4 months after re S 
Whenever this happens those theaters playing ahead of San Francis« V 
the benefit of the first-run reviews and publicity, fail to realize the 
bilities from a picture. It has been proven and is a recognized f: 
in the smallest of country towns, patrons’ opinions of pictures are 
reviews : publicity read in the San Francisco newspapers which are 
well circulated throughout the northern part of California 
H. V. “Rorus” Ha 
Subscribed and sworn to before me this 11th day of June, 1953 
[SEAL] D. Haw 
Notary Public in and for the City and County of San Francisco, Stat 
California 


My commission expires May 23, 195 


Apprenpbix No. 8 


AFFIDAVIT oF H. V. “Rotus’”’ Harvey 
STATE OF CALIFORNIA, 
City and County of San Francisce, ss: 
H. V. “‘Rotus” Harvey, being first duly sworn, deposes and says 


That affiant appeared before the Monopoly Subcommittee of the Select Co 


mittee on Small Business of the United States Senate, Senator Andrew 


Schoeppel (subcommittee chairman) presiding, at the hearing called to order 


on April 1, 1953, at 10 a: m., in courtroom 9, Federal Building, Los Angeles, Ca 


The report of affiant’s testimony is to be found in the transcript on pages 358-366 
This affidavit is in reply to the affidavit of Abraham Swerdlow, branch manager 
in charge of the Los Angeles Branch of Universal Film Exchanges, Inc., dated 


April 17, 1953. 


In answer thereto, affiant avers that Mr. Swerdlow is not conversant with the 


circumstances referred to in his affidavit. 


The affiant’s testimony was by necessity vague, for, as testified, “I spent a full 
day on the telephone trying to get exhibitors, to use their names, places, and 
times, but they are scared to death. They won’t do it” (p. 352). Consequently, a 
substantiating affidavit was unobtainable due to the exhibitors’ fear of reprisal 
The affiant avers that in face of such testimony Mr. Buck Wade felt secure i 


denying the charges. 


The affiant desires to clarify or enlarge upon that testimony referred to by 
Mr. Swerdlow, i. e., “rode roughshod through the territory’ and “almost got 
thrown out of three exhibitors’ homes” (p. 352). In line with the general theme 
of affiant’s testimony and referring to the forcing of pictures (pp. 351-352), per- 
haps Mr. Wade imbided too deeply of the Montana hospitality which caused him, 
when he too could not get certain exhibitors to agree to taking all his pictures 
at his terms, to be abusive and use language unfit to be heard in a home, particu 


larly in front of members of family. 


The affiant also wishes to clarify another portion of his testimony which Mr 
Swerdlow apparently misconstrued: “I understand since that time that things 
have smoothed up very nicely. That was the result of my telephone call” (p. 354) 
The affiant’s testimony referred to the phone call testified to on p. 352 of the 


transcript. 
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The affiant avers that on May 2s, 1953, a letter was written to the then presi 
dent of the Independent Theater Owners of Montana hi he was urged to 
ittempt to secure an affidavit or affidavits from his exhibit members attesting 
to Mr. Buck Wade's actions as referred to in the transcript, which Mr. Wade 
lenied A portion of said letter is quoted hereafter 

* * * in the first place Buck Wade was pretty sure of hi round when he 
eategorically’ denied it, because in the testimony you will rend where T stated 
I tried to get proof over the phone before the hearings but could not get it and 
t was that phone call I referred to when IL stated ‘things were smoothed over 
nicely.’ 

“Would appreciate it if you would get an affidavit from those exhibitors set 
ting forth actually what happened. * * It is common knowledge in Montana, 
for it was well discussed among several exhibitors the night L heard it I frankly 


don’t believe the distributors should be allowed to get away with ‘catexerically 
denving’ a truth and, if they do, the exhibitors will be behind the S ball even 
more, for they will know for a certainty that they are afraid of them and will 
get more bold in their selling methods * * *.” 

The affiant further avers that on June 4, 1953, a letter dated June 2, 1953, was 
received from one of the referred-to exhibitors in Montana who stated in part 
as follows: 

‘Fred just called in regard to an affidavit substantiating the facts of Universal's 
sales policy, of which I spoke to you during the October meeting in Billings 

“IT certainly appreciate your cooperation in presenting this matter to the Senate 
investigating Bureau. I do not feel that LI can go on record with an affidavit to 
substantiate the facts I gave you at that time, as this situation has cleared up to 
the point of agreeable deals. We ure not in a position to antagonize the branch 
naver, aS we must have Universal product in (name of town deleted).” 

Che affiant therefore avers that were it not for fear of recriminations the com 
nlaining exhibitors would have felt free to substantiate the testimony which Mr 
Buck Wade categorically denied. 

While the affiant cannot refute Mr. Swerdlow’s statement “he is a well-mean 
ing president of a trade association,” the affiant does deny Mr. Swerdlow’s state 
nent “he takes as gospel truth the complaints of his members without any attempt 
o check or investigate them.” 


mil 


i 
{ 
H. V. “Rorus” HARVEY 


Subscribed and sworn to before me this 11th day of June 1953 


[SBAL] ID). HALEY, 
Notary Public, in and for the City and County of San Francisco, State 
of California. 


My commission expires May 23, 1957. 





AprenbiIx Mo. 9 


AFFIDAVIT OF MARCO WOLF! 


STATE OF CALIFORNIA, 
County of Los Angeles ss: 


Mareo Wolff, being first duly sworn, deposes and says: 
1. | make this affidavit in reply to the more important allegations of the 
affidavits of the producer-distributors who have referred to me. It is impossible 
for Ine in the time permitted to track down and rebut each and every eXpress 
or implied assertion made. 
2. With respect to the affidavit of John R. Bertero of Fox West Coast: 
Mr. Bertero attempts to minimize my charge that Fox West Coast was favored 
by Paramount on the picture Place in the Sun at Fox’s Fine Arts Theater in 
Los Angeles. To do this he ignored my testimony before this committee given 
on pages 587-389, where I stated, in part, that the picture “was offered to us 
at a time when we had reduced our admission prices in the Paramount Holly 
wood in an attempt to get more customers into the theater, and we had great 
difficulty getting customers. We were forced to raise our admission prices.” 
The fact is that we were not able to obtain any of the preleased pictures at 
that time as long as we were only charging 60 cents admission, and so the film 
companies informed us. 
; In answer to my sworn testimony that the large circuits today have the same 
3 preferred runs and playing positions as before the Paramount decrees, Mr 


4 
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3ertero argues that the testimony of Mr. Aspell of M-G-M and Mr. Tay 
Paramount disproves this because pictures are put out on bid. My testi 
is nonetheless true because, notwithstanding bidding, the majority of the 
and big pictures have found their way into the same formerly affiliated 
as before bidding and the Paramount decrees. 

3. With respect to the affidavit of A. R. Taylor, of Paramount: 

Mr. Taylor claims that Fox did not get many Paramount pictures in th | 
several months. The point is that if you put all the former chains, su 
United Artists’ Theaters, Warner Bros. Theaters, and Fox West Coast Th 
together and then compute on the basis of all the major film compat 
cluding Paramount, the figure will show the same fact; to wit, that the i 
big theater combinations here are getting the majority of the best pictu 
before the Paramount decrees 

Moreover, the situation exists not only on first runs but on the first key 
in the surrounding communities. 

In any event, there are sufficient companies supplying Fox with fir 
pictures to maintain a first-run policy for Fox. 

Mr. Taylor states that I was entirely in error when I testified that “B 
cannot bid first run; it can’t bid for the second or it can’t bid for th: 

lowever, instead of disproving my statement by what follows this cates 
denial, he merely gives reasons why my statement is true. Certainly justif 
tion or an explanation of my charge is not a denial of it. 

The Baldwin Theatre is a large modern theater just outside of Inglew 
where Paramount now sells first-run pictures. Prior to the lawsuit involv 
the Baldwin Theatre, Paramount licensed pictures first run primarily in doy 
town Los Angeles and in Hollywood. There were exceptions to this policy, a 
in favor of Fox West Coast. 

Recently Paramount changed its policy in which it licensed pictures first rur 
in seven situations in and around Los Angeles. Notwithstanding it has a fir: 
run situation in nearby Inglewood, it still refuses the Baldwin Theatre the right 
to compete for that run. Moreover, it has reduced the Baldwin Theatre to a 
subsequent run of 21 or 28 days after the opening of the picture in Inglewood 
This is a theater which has approximately 1,800 seats, was built in 1949, and has 
been publicized nationally as one of the first modern and luxurious theaters in 
the country. 

Mr. Taylor states that I operated the Paramount Theatre on Hollywood Boule. 
vard and the Paramount downtown, and that he does not believe T would have 
given up a run in either of those theaters to play a picture in my Baldwin Thea- 
tre. The answer is that many times I offered to run Mr. Taylor’s pictures in the 
Baldwin Theatre at the same time as the picture was running in the Paramount 
theaters downtown and in Hollywood. This offer was always rejected, and 
notwithstanding Paramount several times played simultaneously in several Fox 
houses, including theaters not just fn downtown Los Angeles or in Hollywood. 

As to Mr. Taylor’s denial of my testimony at page 397 relating to Paramount's 
fixing of my admission prices on the picture Samson and Delilah, I can only 
reaffirm my testimony. Mr. Taylor’s explanation that Paramount requests to be 
advised of what the exhibitor proposes to charge so that they can evaluate the 
return is so much poppycock. The fact is that no exhibitor can hope to obtain a 
prereleased picture unless he raises his admission price to the public. 


Marco Wo.rr 


Subscribed and sworn to before me this 8th day of June 1953. 


[SEAL] HUBERT MALDEN, 
Notary Public in and for the County of Los Angeles, State of California 


Appenpix No, 10 (Incuopine Exuteits A Turoven X, Incwvsive) 


SUPPLEMENTAL STATEMENT BY ABRAM F. Myers, CHAIRMAN OF THE BOARD OF 
DIRECTORS AND GENERAL COUNSEL OF ALLIED STATES ASSOCIATION OF MOTION 
PICTURE EXHIBITORS 


WHY SUPPLEMENTAL STATEMENT IS NECESSARY ¢ 


I appeared before this subcommittee as a witness on April 15, 1953, and was 
sworn and gave testimony (Tr. 675), and I reappeared to answer questions o! 
the following day (Tr. 729). 


é 
5 
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The testimony which I gave on my first appearance covered the major com 
olaints of the independent motion-picture exhibitors that had come to my atten 
tion as an officer of and counsel for a national organization of such exhibitors 
| testified without rancor or resort to personalities, and when I bad finished 
{ felt that I had fully discharged my duty with respect to these proceedings 

Subsequent to my appearance on the stand, certain film company represent 

es, especially Austin Keough, have given testimony of so inaccurate and mis 
eading a character as to require that it be corrected in the performance of my 
iu » the committee and in justice to the association I represent and the inde 
endent exhibitors generally. 

It is particularly important that misleading statements and false implications 
n Keough’s testimony in regard to arbitration be corrected and that rious 
omissions in his testimony be supplied, in view of Chairman Schoeppel’s declared 
interest in arbitration (Tr. 1153) and Zimmerman’s characterization of Keough 
as the best-qualified witness on the subject (Tr. 1154). Whatever may be the 
merits of arbitration as a solution of some of the minor problems described by 
certain of the exhibitor witnesses, it does not and cannot reach to the major 

blems to which I have referred; and it would be a calamity if the Senaté 
Select Committee on Small Business or the Attorney General of the United State 
hould postpone remedial action in regard to those major problems and relegate 
the exhibitors to another Panmunjom conference on arbitration. 

For the foregiong and other reasons this supplemental statement is submitted 
pursuant to notice given and leave obtained at the hearing on April 30 (Tr. 1227). 

The the end that this statement may be fully documented, I enclose t 
letters, bulletins and pamphlets marked as exhibits Some are relevant only in 
part and in such cases the relevant portions are set forth or described in the 
pamphlet. Because in their entirety these exhibits are so bulky, I do not sug 
gest that they be set out in the transcript. 


umerous 


WHY THE ARBITRATION NEGOTIATIONS FAILED 


1. Bvents leading up to the negotiations.—Arbitration has been a topic of dis 
cussion in the motion-picture business ever since the old compulsory arbitration 
system (Paramount Famous Lasky v. United States, 282 U. S. 30) and its ae 
companying film-credit committees (United States v. First National Pictures, 
282 U. S. 44), both creatures of the major film companies, were struck down by 
the Supreme Court because violative of the Sherman law. The arbitration system 
provided in the consent decree of 1940, despite all claims made for it (Starr Tr. 
946-47, Keough, 1161), was effective and invoked only in disputes involving 
clearance. In order that the committee’s records may be complete, a copy of 
the 1940 consent decree is enclosed marked “Exhibit A.” By reference to section 
XXI the committee will note that it was a temporary decree, entered for a test 
period of 3 years. The Government agreed that during that period it would 
not press for theater divorcement. Arbitration proved inadequate to restore 
lawful conditions in the motion-picture business and the Government forced 
the case to trial, won the decis‘on and secured a ruling that the defendant film 
companies should be divorced from their theaters 

The board of directors at its annual meeting in February 1951, authorized 
me to explore the possibility of setting up an effective and satisfactory arbi- 
tration system. One of the directors said that, based on a conversation with 
Spyros Skouras, president of Twentieth Century-Fox Film Corp., he believed the 
film companies would be willing to arbitrate film rentals. It was in carrying 
out this mission that I conferred with the chief attorneys of Paramount, 
Loew’s and Warner Bros. in April 1951 (Keough, Tr. 1169-1170). I had sought 
those men out because, being a lawyer myself, I approached the companies on 
legal matters through their counsel. While in New York I tried to reach Skouras 
but did not succeed. On my return to Washington, and on April 30, I wrote 
Skouras the letter marked “Exhibit B.” In that letter I told him that one of my 
directors had reported that he (Skouras) favored arbitration even to the point 
of arbitrating film rentals and asked him (a) if the report was accurate and (b) 
whether his company had devised a method for such arbitration. 

In his reply dated May 11 (Exhibit C) he did not disclaim holding any such 
view and suggested that I contact him on my return from Kansas City with a view 
to discussing the subject at length. Exhibits D and E have to do with our ef- 
forts to arrange a meeting. On or before June 25 I received a telephone call 
from Skouras’ Washington representative asking me to call on Skouras in his 


, 


suite at the Carlton Hotel. On the latter date I saw Skouras at his hotel and 
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we discussed arbitration at some length. I have a very clear recollection t¢| 
he voiced no objection to arbitrating film rentals;’ on the contrary, he favored 
it. He said, in substance, that he did not see how anyone could object to such 
arbitration; that the amount of money that would be involved would be but a 
small fraction of the total film rentals and would be “peanuts” compared to th¢ 
losses resulting from litigation and strife within the industry. He asked me 
give him a plan and I said I would try to put one together. 

Exhibits F, G, and H relate to the delay in drafting a plan due to my pre 
occupation with other tasks, including hearings before the House Judiciary ( 
mittee on the Senate Finance Committee. 

During all this time my only authority was to explore the subject and report 
back to my board, it alone having the power to bind Allied. Inasmuch as the 
next Allied board meeting was scheduled to be held in New York on October 2s 
and 29, just preceding the association’s 1951 national convention, it seemed wise 
to defer further action until after those meetings. The convention adopted a 
resolution recommending an all-inclusive arbitration system for the motion 
picture business, specifying the following subjects: 

(a) Clearance and prints. 

(b) Competitive bidding. 

(c) Film rentals. 

(d) Foreing of pictures. 

(e) Illegal setting of admission prices. 

(f) Runs. 

(g) Any other important problems affecting the operation of the motion 
picture industry. 

This convention resolution was given wide publicity in the industry and was 
approved by the board of directors. A committee was appointed to draft an 
arbitration plan for consideration by the board at the February meeting. A 
draft which I prepared for that committee was adopted by it with minor modifi 
cations and, as thus revised, was approved by the board (Exhibit I). I sent a 
copy of the draft to Skouras on January 238, 1952, 2 weeks in advance of the 
board meeting (Exhibit J). And on February 18 I transmitted a copy of the 
plan to the president of every film-distributing company, a specimen copy of the 
letter of transmittal being marked “Exhibit K.” 

The committee will note that Exhibit I lists film rentals as the first and most 
important subject to be arbitrated. The letter to the presidents makes it clear 
that the plan is based on a binding resolution of the convention. Neither docu- 
ment so much as hints that a plan omitting film rentals would or could be a 
cepted by the board. 

The letter suggests, in essence, that the film companies call an industry confer- 
ence to consider the subject. I can only assume that the invitation which Eric 
Johnston later issued (Keough, Tr. 1177-1179) was in response to that sugges- 
tion. If, as Keough testified, Allied at no time was encouraged to think that 
the distributors would arbitrate film rentals (Tr. 1169, 1186), why did Johnston 
issue his invitation based on—or in view of—Allied’s specific proposal? At 
the very least, his invitation should have excluded film rentals as a possible sub 
ject of arbitration. 

2. Allied at all times insisted upon all-inclusive arbitration—Following tlie 
first session of the negotiators in April 1952, Allied held a board meeting in Col- 
orado Springs at which its representatives made a report. At that time the 
Levy drafting committee (Keough, Tr. 1180) was still engaged on its assignment 
and there was no draft before the board on which it could act. Moreover, we 
still thought that Skouras would intervene in the negotiations in support of an 
all-inclusive plan. The following resolution was adopted and copies were sent 
to all the film companies and released to the trade press: 


“RESOLUTION NO. 1 (ARBITRATION) 


“Resolved, That the board regrets that the distributors apparently are un 
willing to agree to an all-inclusive arbitration system along the lines recom 
mended by Allied; that its committee (Messrs. Snaper and Yamins, with Myers 
as counsel) be instructed to continue the negotiations in hopes of securing such 
an all-inclusive system; and that approving or disapproving action in this 
matter be deferred until the final draft of a plan acceptable to the distributors 
can be presented to the board for its consideration.” 


1 See exhibit N for verification of the fact that he did favor arbitrating rentals at that 


time. 
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Before leaving for Colorado Springs I wrote Spyros Skouras the following 
letter: 
May 1, 1952 
Mr. Spyros SKOURAS, 
President, Twentieth Century-Fox Film Corp., 
New York, N. } 
Dear Mr. Skouras: I am sorry you did not see fit to take an active, persona 
interest in the proceedings looking to the establishment of an arbitration syste! 
Recollecting our conversation at the Carlton Hotel on June 25, last, I was 
d suppointed that the distributors flatly refused to agree to arbitration of film 
rentals, even in distress cases, and that your Mr. Lichtman fully supported b) 
the statement of the distributors’ position made by William F. Rodgers 
Enclosed is a copy of a report on the conference which has been sent om 
nembers for their information but which has not been given to the trade press 
Film company executives sometimes profess to be astonished at what the 
call the cynical attitude of the exhibitors. After numerous incidents of this 
kind, what do they expect? 
Yours very truly, 
ABRAM F’, MYERS 


In response I received from Skouras a long, discursive letter which, however 
did not meet the only point in mine, namely, that he had gone hack ¢ } ord 
regarding the arbitration of film rentals (exhibit L). On May 12 1 wrote Skov 
expressing disappointment that his letter of the Sth did not meet the issue I had 

iised (exhibit M). This provoked another long and, in the mai elevant 


letter (exhibit N), but in the third paragraph he did have the grace to admit that 
at the conference in the Carleton in 1951 he did tell me that he favored arbitrating 
film rentals: 

\t the same time, I want to meet squirely your effort to hold me responsible 
for the failure of the distributors’ representatives to accept your complete ideas 
ding the arbitration of film rentals, because I indicated to you in W h 
that I favored this kind of arbitration in principle and was hopeful that 

some progress could be made toward its adoption.” 

Keough gained trade-paper headlines by his sententious remark that it “came 
shock” when Allied rejected the Keough-Shimel draft—that it was “an 
astounding performance” (Tr. 1186). Denunciation, however, is neither 
ightening nor factual and instead of competing with Keough for headlines I 
will merely point ont that Allied was lured into the negotiations on the repre 
seutations of & more important industry figure than he that arbitration of film 
rentals was both feasible and desirable. 

3. Arbitration is no solution.—Two drafts of an arbitration plan have figured in 
the testimony. When the conference recessed on August 6, 1952, a committee of 
lawyers consisting of Perkins (Warner Bros.), Schimel (Universal), Levy 
(TOA), and. Myers (Allied) was appointed by Chairman Rodgers (Loew's) to 
make a draft based on the long discussions that had taken place. The draft 
was not to represent agreements of the parties because no agreements had been 
or conld be made. Knowing from experience how difficult it is for a drafting 
committee to function without something definite before them, and in the interest 
of saving time, I put together a draft embodying the provisions which the dis- 
tributor representatives during the negotiations had indicated that they favored 
(Myers, Tr. 735-736, Keough, Tr. 1181). 

Distributor witnesses have stressed the fact that the conference was concerned 
only with one-way arbitration and that under the several drafts an exhibitor 
could bring an arbitration proceeding against an exhibitor but that a distributor 
uld not proceed by arbitration against an exhibitor. This was not due to any 
lf-abnegation on the part of the film companies. They were precluded by the 
lecision in the Paramount Famous Lasky case, decided in 1930, from any scheme 
binding the exhibitors to arbitrate. Therefore, in the negotiations last year, the 
outcome hinged upon the distributors’ willingness to arbitrate fairly with respect 
to those matters which were of primary concern to the exhibitors. Bluntly 
stated, the exhibitor representatives wanted to secure the maximum relief from 
prereleases, increased-admission-price pictures, competitive bidding, etec., and the 
distributors were seeking to get the maximum immunity by means of a court- 
“approved arbitration system while retaining, as far as possible, the manifest 
benefits of those practices. 
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The distributors (all except Republic and Allied Artists) finally approved 4 
draft written by Keough and Schimel and forwarded it to the exhibitor associa 
tions for consideration (Zimmerman, Tr. 1150-1151, Keough, Tr. 1183-1184 
The committee already has in its file my printed analysis of that draft and my 
report to the Chicago 1952 national convention on that draft (Tr. 733) but for 
purposes of identification they are attached hereto marked “Exhibits O and | 
respectively. 

The Keough-Schimel draft made no provision for arbitrating film rentals 
although, as shown above, that was the keytsone of Allied’s proposals. 

The draft contained no arbitration provision concerning prereleases; it merely 
restricted prereleases to two per distributor per year. Had the plan been 
approved by the Attorney General and the district court, the distributors would 
have been given immunity under the decree and under the Sherman law for those 
prereleases, price fixing, unreasonable clearances, and all. 

The provision for arbitrating disputes over clearance undoubtedly would have 
served in cases involving clearance as defined in the draft, that is, “the period of 
time stipulated in license contracts between runs of the same feature within a 
particular area,” etc. But that kind of clearance is not the burning issue today 
The clearance that is crushing the independent theaters is the waiting time 
between the prerelease run of a top picture and the time when it becomes ay; 
able on general release. The committee will note this adroit distinction 
Reagan's testimony. It was on that basis that he informed this committee that 
“With respect to Quo Vadis there was no agreement, express or implied, of t! 
nature’—that is, clearance (Tr. 1008—1009) .” 

As regards the arbitration of controversies involving runs, the provision did not 
insure to an arbitrating exhibitor that, if successful, he would be awarded the 
desired run. The only award the arbitrators could make would be one directing 
the respondent distributor “in good faith to afford the complainant an oppor- 
tunity to license feature pictures * * * equal to the opportunity afforded the 
exhibitor * * * to whom the pictures * * * are then being licensed on such 
run.” This merely would result in an invitation to the successful exhibitor to 
bid competitively for the pictures. 

The long debate over competitive bidding resulted in some “rules of the game” 
(Keough, Tr. 1216), which would have helped, but the distributors reserved the 
right to impose bidding, among other things, “upon the written request of an 
exhibitor for a run * * *” Complaints of alleged violations of the “rules of the 
game’’—such as the refusal to disclose bids to the interested parties, were subject 
to arbitration. I pose now, and will renew later, the pertinent question: Why 
cannot those reforms in bidding practice be put in force now by voluntary action 
of the individual companies without insisting that they be included in an arbi- 
tration system to be approved by the Attorney General and the court? 

The foregoing are the important substantive provisions of the draft, although 
some stress has been*placed on the provisions authorizing the arbitrators to award 
damages. 

The burdensome litigation of which the film companies complain consist main- 
ly of suits for triple damages growing out of alleged violations by those com- 
panies of the Sherman Act. In the arbitration draft it is provided that, in 
proceedings having an antitrust aspect, the arbitrators could award, in addition 
to actual damages, exemplary damages not to exceed the amount of such actual 
damages. In other words, instead of the mandatory treble damages under the 
Sherman Act, the arbitrators could only award double damages, and this could 
be done only after the arbitrators have found “that the respondents’ acts re- 
sulting in such damage were done with the deliberate purpose to injure the com- 
plainant or in willful disregard of the probable harmful consequences to the 
complainant.” 

In view of all this, it is apparent (a) that any arbitration system that the 
distributors are willing to agree to would afford no relief for the principal com- 
plaints that have been voiced to this committee; (0b) that the necessary reforms 
can be put into effect by voluntary action of the film companies without any im- 
munity conferring arbitration system; (c) that it is extremely doubtful whether 
the grudging provisions in regard to damages would induce an injured party to 
forsake litigation in favor of arbitration and (d) that the creation of an elab- 
orate, expensive arbitration system is not essential to the practice of commercial 
arbitration in the motion-picture business. 


’ 





2 This also applied to Ivanhoe (Reagan, Tr. 1009-1010). 
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When a controversy arises between an exhibitor and a distributor which they 
annot iron out by themselves, they can arbitrate the issue by merely agreeing 
9 arbitrate and to be bound by the award, by naming an arbitrator or arbitra 
tors, and by proceeding to submit their evidence and arguments to such arbi- 
trators. The principles and rules set forth in the Keough-Schimel draft can 
made the basis of such voluntary arbitrations, if the parties so desire. I see 
no reason why such arbitrations would not be valid, or why the awards could 
not be enforced, under most arbitration statutes. 


fHE TRUTH ABOUT COMPETITIVE BIDDING 


|. Suggested analogies are inept.—Competitive bidding as instigated and en 
forced by the film companies should not be confused with bidding on municipal 
contracts or with any form of public auction. Competitive bidding on municipal 

ntracts, or on private construction projects, for that matter, is conducted 

to raise the price of the commodity in question, but to lower it Each bidder 
pits the worth of his product in quality and its cheapness in price against the 
like claims of his competitors. Competitive bidding in the motion-picture busi- 
ness, in order to be analogous to such commercial practice, would have to be 
eversed Instead of the exhibitors bidding for pictures, the film companies 
should bid for playing time on the exhibitors’ screens. They should vie with one 
another in urging upon the exhibitors the high quality and low price of their 
pictures. Such is not the practice in the motion-picture business. 

Neither is competitive bidding, as practiced by the film companies, analogous 
to a publie auction. I need not point out that whereas auctions are conducted 
n the open, bidding for pictures is surrounded with the utmost secrecy. More 
important than that, auctions usually are conducted with respect to real estate 
under foreclosure, the personal effects of a decedent, or commodities in abundant 
supply, such as tobacco. Only in the motion-picture business are independent 
businessmen required to bid up the price of commodities for which there are 
no substitutes and which constitute the very lifeblood of those compelled to so 
bid 

2. The practice is wholly unjustified in most cases.—Film company witnesses 
have tried to create the impression that competitive bidding is purely a defensive 
measure; that they resort to it merely to protect themselves against lawsuits 
when competing exhibitors seek to license the same picture on the same run 
(Feldman, Tr. 1060, Zimmerman, Tr. 1140-42, Keough, Tr. 1203, 1213-1214). 

I fail to find anything in the decisions or decrees in the Paramount case or in 
the law that says that a film company, acting singly and not in concert with 
others, may not choose its customers in bona fide transactions where there is 
no discrimination and no restraint of trade. Indeed, the only limitation on the 
right to choose one’s customers imposed by the decree is that such choice shall 
be exercised “without discrimination.” The court made no attempt to define 
the term, and, like fraud it may be incapable of precise definition. Of fraud 
it has been said that, while it cannot be defined, nevertheless when you see it 
you recognize it. The distributors, I am confident, know when they are practic- 
ing discrimination; they know it in their heads and in their hearts, 

As regards actual lawsuits, I, of course, am not acquainted with the 100 or 
200 that have been filed against the film companies and are now pending. How- 
ever, I do try to keep abreast of the reported decisions in such cases and I do 
not reeall an instance in which a film company, acting singly, was held liable 
for merely choosing between two competing theaters. In all such cases that 
have eome to my attention the film companies were held liable and mulcted in 
damages because a number of them had conspired among themselves and/or 
with a favored exhibitor not to license films to the complaining exhibitor. The 
issue in those cases was not one of choosing a customer but of conspiring to boy- 
cott a would-be customer. 

Competitive bidding it will be recalled, had its advent in the first decree of the 
district court and was stricken therefrom by the Supreme Court. The plead- 
ngs, the evidence, the opinions, and the findings in the Paramount case showed 
clearly why the district court proposed bidding in lieu of theater divorcement. 
it was to enable an independent who had been excluded by the conspiring dis- 
tributors from a preferred run to bid for that run against the circuit theater 
that was in the enjoyment of that run. And so, today, the only justification 
for bidding is in cases where the privilege of bidding is requested by an inde- 
pendent exhibitor in order to obtain pictures on a run from which he has been 
unfairly excluded. 
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3. Real reasons for bidding.—The witness Reagan admitted that “competitive 
bidding, like any form of competition, may have the effect of increasing prices” 
(Tr. 995-996). However, such price rises do not follow in orderly response t 
economic conditions as the witness claims. When two or more theaters are com. 
pelled to bid against each other for a desirable picture, they are deprived of the 
privilege of bargaining with the distributor. Whatever skill they may have in 
the art of bargaining is denied them. They can only compete, not with the 
seller, but with each other and then only on the basis of who can offer the 
highest price. 

The distributors have retained and have insisted upon retaining the right t 
reject any and all bids and thereafter to negotiate for the license of the pictur 
in question with the highest bidder or other bidder or exhibitor (Keough-Schim 
arbitration draft, sec. 3, C, iv-viii). Thus, if the initial bids are not high enough 
in the distributor’s estimation, they can be rejected and new bids can be solicited, 
Or the distributor can abandon the bidding at that point and negotiate with 
whomever it pleases for the film. If the distributor favors one exhibitor as 
against another, it can reject the bids, inform the favored bidder of the amount 
of his competitor’s bid, and allow him to cover it. 

I submit that, contrary to Reagan’s testimony, the higher film rentals secured 
by competitive bidding are not “the result of the natural law of economics j 
competition” (Tr. §95—-996). 

Against the background of the testimony in behalf of the film companies in 
regard to competitive bidding, let us consider a single example of zoning. Here 
with, marked “Exhibit Q,” is a copy of a notice sent by Paramount, under dat: 
April 17, 1952, to all the subsequent run exhibitors in the city of Memphis, Tenn 
The committee will note that Paramount proposes to license only three second 
runs in the whole city of Memphis and that is to be done in “competitive nego- 
tiations” (i. e., bidding or the equivalent thereof) among 23 named conventional 
theaters and 5 drive-ins. Thereafter Paramount proposes to license 6 third runs 
in Memphis in competitive negotiations among the 28 named theaters “that have 
either been unsuccessful in the negotiations for second run or have failed to make 
an offer on that run.” Thereafter Paramount announces it will negotiate for th 
licensing of additional runs on stated availabilities. 

What possible reason could Paramount have had in imposing this system on 
Memphis, even on an experimental basis, except to increase film rentals and 
reduce print costs? 

The witness Zimmerman thought the word “zoning” had an “invidious fla 
and added that in RKO they termed it “competitive areas.” ‘There is,” he said, 
“no arbitrary zoning’ (Tr. 1147). Now, let us see just what these subtleties mean 
in practice. Herewith, marked “Exhibits R and 8S,” are specimen letters sent 
by RKO to the trade in Chicago with respect to whatever pictures it has to sell 
in that city. Exhibit R is an announcement that it will receive proposals for 
the picture named therein for exhibition on first neighborhood run. This, it will 
be noted, is not for first neighborhood run in a designated area but anywhere 
outside the Loop in the whole city of Chicago. It differs from Paramount's 
so-called zoning plan for Memphis in this: RKO assumes no risks in conducting 


its bidding. ‘The minimum proposal which will qualify for consideration is 30 
percent of gross admissions, with a minimum playing time of 7 days, and a 
guaranty of $2,000 * *. Proposals of flat license fees will not be considers 


for this picture.” *® 


Unlike the Memphis plan, the number of such runs is not limited; it is a 
scramble in which all may engage. But no two theaters located within 1.5 miles 
of each other will be licensed. If qualified proposals are received from two 
theaters standing in that juxtaposition, the licence is granted to the one making 
the best cffer—in RKO’s opinion. 

Exhibit S is an invitation by RKO for theaters to submit proposals for second 
neighborhood runs in Chicago on the same picture. In order to qualify for this 
run, an exhibitor must offer 25 percent of the gross admissions, with a minimum 
playing time of seven-tenths‘* and a guaranty of $750. It contains the same 
provisions as exhibit R with respect to theaters 1.5 miles apart. 

Thus run is made to depend wholly upon price; anyone meeting the minimum 
conditions as regards percentage, guaranty, and duration of the engagement 
ean qualify for consideration. Zimmerman’s competitive areas, it appears, 


* These zoning plans do not apply to prerelease pictures. 
*“Schedule of tenths shall be: Sunday. 8/10: Saturday. 2/10: any weekday. 1/10." 
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‘nelude any two theaters within a mile and a half of each other, regardless of all 
other considerations. This arbitrary standard is imposed by RKO in its sole 
diseretion and, presumably, in its own interest. Both announcements declare 
that “proposals of flat license fees will not be considered ri The irony of this is 
that RKO, by this method, arrogates to itself all the benefits of both a flat rental 
and a percentage deal, while assuming none of the risk that is inherent in a 
straight percentage engagment. With the minimum guaranty, RKO cannot lose; 
if the picture does well, RKO participates from the first dollar to the last. 


CONDITIONS WORSENED DURING NEGOTIATIONS 


The committee is cautioned against attempts to minimize the complaints against 
prereleases and roadshows by comparing the number of pictures handled in that 
fashion with the total number of pictures released during the existence of ar 
company or of the industry (e. g. Reagan, Tr. 1004, 1011) Until about 3 years 

go that treatment was reserved for only the most outstanding productions 
which were few in number and far between. The present crisis stems from 
the fact that the distributors are prereleasing not merely outstanding pictures 
thev are still searcee—but virtually all pictures of the kind that the exhibitors 
nsed to rely on for a profit when exhibited on general release 

Allied’s ‘president and its general counsel devoted the greater part of their 
time from April to September last year working on arbitration and other 
intraindustry cooperative activities While they were thus engaged the film 
companies were planning more and more prerelenses When Allied’s board of 
directors met in Chicago in November 1952, conditions had become 


y 


intolerable 
The board carefully reviewed conditions in the business as well as the coopera 
tive activities in which Allied leaders were engaged. <A statement was 
which reads, in part, as follows: 

‘Reluctantly the directors were forced to the conclusion that the film 
panies have taken advantage of the preoccupation of the Allied leaders with 
those projects in order to raise film rentals to insupportable heights, dire tly 
and by numerous practices and devices, such as the prereleasing of pictures in 
increasing numbers without regard to the essential merits of or investment ir 
such pictures, 


issued 


com 


“These pricing policies, practices, and devices are all the more reprehensible 
1use they are being foisted upon the exhibitors during an industry 

burdens of whieh should be shared by all industry elements o1 fair and equ 

ble basis and, in decency and good conscience, should not be saddled w holly 

the exhibitors. 

In the circumstances the directors decided that for the time being, and until 
the distributors shall reform their destructive policies and practices, Allied 
leaders should confine their participation in cooperative activities to those proj 
ects which promise direct, immediate, and substantial benefit to 
exhibitors * * *,” 


he y crisis, the 


upon 


the 


It was found that the arbitration project did not meet the test of the foregoing 


statement. of poliey and so the board rejected the plan, citing these rea 
(1) It contains no provision for arbitrating film rentals, and 
(2) It contains provisions which are not deemed to be in the exhibitors’ 


I 


SOUS 


interest 


This action was approved by unanimous vote of Allied’s 1952 
convention. 

At the next sueceeding meeting of the board, held in New Orleans in January 
1953, the Chicago declaration was reaffirmed. The New Orleans 
said (exhibit U, p. 27): 


national 


statement 


“The board of directors having heard and fully considered the report of Presi 
dent Snaper in reference to arbitration and the letter from Erie Johnston on 
the subject is forced to the conclusion that these communications contain no 
proposals within the framework of arbitration or otherwise that would afford 
the exhibitors any relief from the distributors’ pricing policies and practices 
which constitute the exhibitors’ principal grievance and stand as a bar to 
economic recovery and future welfare of the motion-picture business 

“The condition is aggravated by the fact that during the negotiations looking 
to the establishment of an arbitration system the participating distributors not 
only continued to exact higher film rentals from the exhibitors on all 


of product, but designated for special treatment as roadshows or prereleases 


classes 








* Exhibit T, appendix A, p. 24. 
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during that period more pictures than had been marketed by that method in the 
5 preceding years and this, regardless of the fact that in the beginning and 
throughout the negotiations the exhibitor representatives, regardless of their 
organization affiliations, cited that method as the chief source of complaint 
strove for effective measures for curbing it. 

“The Allied board is amazed that at this critical juncture in the indust: 
affairs the film companies should insist upon retaining and increasing a pract 
which * * * has the further effect to withhold choice films from exhibit 
thousands of theaters at a time when mass attendance is so badly needed; 
only as an immediate source of revenue, but also in order that people may 
and enjoy those films and thus re-create and reestablish the movie-going habit 

I trust that what I have said here and under preceding headings will answe 
the question which Senator Schoeppel put to Reagan as to why the arbitration 
conferences broke down (Tr. 1027-1028). 


ing 


ys 


PRICE FIXING PROVED BEYOND A REASONABLE DOUBT 


1. Distributors’ tenuous arguments.—lIt is contended in bealf of the filn 
panies that there is no fixing of admission prices by the parties when the dis- 
tributor, before licensing a picture, first ascertains from the exhibitor what 
prices he proposes to charge and then grants him a license, or refuses him 
license, on the basis of information furnished. Had this argument been of- 
fered prior to the disclosure to this committee of the Shor episode, and in 
the absence of proof of actual price increases and uniform prices, it nevertheless 
would have strained one’s credulity. Coming after Shor’s disclosure of a de- 
liberate purpose to fix prices, and the evidence of increased and uwniforn 
prices charged (Tr. 693-694 and par. 3 under this heading), it is an insult to 
the intelligence. 

The make-weight arguments concerning the advantage to the film companies 
of increased admission prices for whatever films they choose to designate for 
the prerelease treatment do not require an answer because they are irrelevant 
to the issue whether the injunction in the Paramount case, and the Sher- 
man Act on which the injunction was based, are being violated; moreover 
those arguments were offered to and rejected by the courts in that case. The 
culminating absurdity of the presentation in behalf of the film companies was 
Keough’s claim that the distributors do not dictate admission prices and his 
bland assumption that such dictation is an essential element of their offense 
under the decrees (Tr. 1198-1199). As was to be expected, all the distributor 
witnesses ignored the important stake that the theater-going public has in these 
artificially enhanced prices, 

2. Subterfuge born of depression——-When Shor published the threatening 
telegram from Disney, thereby disclosing the true purpose to fix and main 
tain increased admission prices, RKO quickly switched its tacties in licensing 
its prerelease pictures. In offering Hans Christian Andersen to Shor that com- 
pany stipulated that, as film rental, he should pay a definite sum for each adult 
and each child admitted to see that picture (Tr. 860-861). Zimmerman admitte 
this and also admitted that RKO is now using and intends to use that method 
extensively (Tr. 1132, 1135-1136). 

In answer to a question by Chairman Schoeppel, Zimmerman admitted that 
this constituted a minimum price and then sought desperately to escape from 
the trap into which he had fallen (Tr. 1133). 

This is patently a device for the fixing of increased admission prices in 
circumvention of the decree and of the law. RKO under its arrangements 
with Disney and Goldwyn quite evidently is required to license Peter Pan 
and Hans Christian Andersen on terms which will yield them so much a head. 
In virtually every case this means that the theater must increase the prices 
¢harged the public. As bearing upon RKO’s intent in this matter, the commit- 
tee is informed that the company has lately sent to its exchanges located in 
different parts of the country two rubber stamps, one for Peter Pan and 
one for Hans Christian Andersen, for use in superimposing upon the regular 
contract forms the following: 

“The license fee for the picture licensed hereunder shall be an amount equal 


to the aggregate of _._.____ cents for each child (12 or less years of age) ad- 
mitted to any performance of, ____.__ cents for each adult admitted to matinee 
performances, and of __---- cents for each adult admitted to evening perform- 


unees of the picture. 
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Nothing contained in this license agreement or in any statement or rep- 
i i sentation, oral or written, made in connection therewith or in the course of 
r ‘ ation thereof, shall be construed as being or intended to be an agree- 
id mal or understanding, oral or written, between the parties fixing minimum 
ices for admission to the theater involved. (See exhibit V.)” 
3 The ungainly ostrich that has so long endured the taunts of human beings 
rning its alleged attempts to hide by burying its head in the sand may 
te solace from and base rejoinders upon the foregoing vain attempt 
2KO to conceal the obvious. What the rubber stamp says, in effect, is that 
» matter what communications may pass between the parties, no matter 
vhat pressures are exerted and no matter what understandings may be reached, 
he same “shall not be construed” as an understanding or agreement to fix 
nl es 
e ease of Automatic Radio Mfg. Co. v. Hazelton Research, Ine. (339 U.S 
.40. 94 Law Ed. 1312), cited by Zimmerman (Tr. 1132), does not condohe the 
jistributors’ past and present violations of the decree and of the law; neither 
ines it sanction RKO’s current rubber-stamp method of doing business. That 
vas a private action to recover royalties under a patent licensing agreement 
8: 1t was defended on the ground that the licensor in requiring the payment 
at rovalties on all sales, regardless of whether the goods sold involved the 
yatented inventions, was a misuse of the patents and, therefore, the licensee 
f hould not be estopped to contest the validity of the patents under which it was 
in nsed. The Supreme Court, on an 8 to 2 division, held that there was no 
88 h misuse of the patents as to justify an attack on the patents by the 
le- aiehinihl 
i This is the first time I have ever heard it asserted that a later decision in a 
to ase between private parties, not based upon the Sherman Act, could justify 
e violation of an injunction issued against a party in an earlier case brought 
3 vainst it by the Government based squarely upon the Sherman Act. The law 
or y indulge in a particular contract or transaction that which it forbids when 
it ione in pursuance of a combination or conspiracy in restraint of trade. Huze 
er ton Research, Inc. had left behind it no such trail of persistent law violation 
er s have the major film companies. This committee should not overlook the fact 
He n the Paramount case the Supreme Court twice adverted to the defendants 
z oclivity to unlawful conduct” (334 U.S. 131, 147, 145; 92 Law Ed. 1260, 1287 
us 288 It is iv the light of the findings of the courts that this committee should 
S€ judge the film companies’ actions and arguments. 
or 3. Positive proof of price-fizing—As a witness I offered a memorandum en- 
se titled “Price-Fixing: Results up to April 10 of the Survey of Admission Prices 
Charged for Current Pre-Release Pictures” which was incorporated in the tran 
ng script (693-4). Some of the data contained therein already had been trans- 
in nitted to the Attorney General in a letter dated April 6 as a basis for preventive 
ng iction. No such action was taken and I have continued to gather price informa- 
im: tion from the allied regional associations as the prerelease pictures are shown 
uit from time to time in their respective areas. This information for the most part 
is is derived from theater advertising in the newspapers. In the past few weeks 
00 there has been a tendency to omit mention of the advanced prices in the ads, 
probably as a result of these hearings. This illustrates the vital need for an 
lat examination by the Department of Justice of the companies’ records, where 
om omplete price information can be found. 
Nevertheless, considerable additional information concerning advanced prices 
in for “Peter Pan,” “Hans Christian Andersen,” and “Salome” has been sent me 
nts nd because it constitutes conclusive proof of price-fixing I am setting it forth 
ad. herein. In many instances I do not have information concerning the regular 


. idmission prices for the theaters listed. But it can be confidently asserted 
‘ite that in every instance the price noted represents an increase over the regular 
i idmission scale for the theater in question. 


! 


ind 


S ies PETER PAN 

- indrana 

ual Muncie, Rivoli Theater, children 50 cents (regular 25 cents), adults evening 
ad- >! (regular 60 cents). 

nee Bloomington, Princess Theater, children 50 cents (regular 25 cents) adults 
a if evening $1 (regular 60 cents). 


Bedford, Ind. Theater, children 50 cents (regular 20 cents) adults evening 
$1 (reguiar 60 cents). 
New Castle, Castle Theater, children 50 cents (regular 20 cents) adults eve 


nine 


$1 (regular 50 cents) 
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Massachusetts 


DISTRIBUTION 





TRADE PRACTICES 


Maynard, Fine Arts Theater, children 50 cents (regular 25 cents), adults 
evening $1 (regular 60 cents). 

Greenfield, Victoria Theater, children 50 cents (regular 20 cents), ad 
evening $1 (regular 65 cents). 

New Bedford, Empress Theater, children 50 cents (regular 25 cents), ad 


evening $1 (regular 70 cents). 


Cambridge, University Theater, children 50 cents (regular 35 cents), ad 
evening $1 (regular from 55 cents to 80 cents). 
Quincy, Strand Theater, children 50 cents (regular 


25 cents), adults, ever 


85 cents (regular 65 cents). 


Maine 


Bangor, Bijou Theater, children 50 cents (regular 


$1 (regular 60 cents). 
Bridgton, State Theater, children 


74 cents (regular 50 cents). 


Rastern Pennsylvania 


The following theaters all charged 50 cents for children at all times and $1 
I do not know their regular admission prices } 


for adults in the evening. 


35 cents 


20 cents), adults, event 


(regular 20 cents), adults, event: 


believe the committee can rely on it that few, if any, charge regular prices as 


high as the “Peter Pan” prices. 

ra. 
Strand Theater, Philadelphia, Pa. 
Yorktown Theater, Philadelphia, Pa. 
Lane Theater, Philadelphia, Pa. 
Orpheum Theater, Philadelphia, Pa. 
Circle Theater, Philadelphia, Pa. 
Midway Theater, Philadelphia, Pa. 
Broadway Theater, Philadelphia, Pa. 
69th Street Theater, Philadelphia, Pa 
Mayfair Theater, Philadelphia, Pa. 
Oxford Theater, Philadelphia, Pa. 


Music Hall Theater, Lansdale, Pa 
Media Theater, Media, Pa. 
Warner Theater, Wilmington, De] 
Town Theater, Wilmington, Del. 
Stanley Theater, Chester, Pa 
Capitol Theater, Lancaster, Pa. 
Capitol Theater, York, Pa. 
Colonial Theater, Atlantic City, N. J 
Astor Theater, Reading, Pa. 
Boyd Theater, Bethlehem Pa. 
Boyd Theater, Easton, Pa. 


Grand Theater, Stroudsburg, Da. 
Senate Theater, Harrisburg, Pa. 


Bromley Theater, Philadelphia, Pa. 
City Line Center Theater, Philadelphia, 


Pa. Savar Theater, Camden, N. J. 
Ambler Theater, Ambler, Pa. Grand Theater, Norristown, Pa. 


Glenside Theater, Glenside, Pa. Rialto Theater, Allentown, Pa. 


Western Pennsylvania 

Bradford, McKean Theater, 50 cents for children (regular 20 cents) and adults 
evening $1 (regular 60 cents). 

Warren, Columbia Theater, 
$1 (regular 65 cents). 

Pittsburgh, Warner Theater, 
evening $1.25 (regular 85 cents). 

Oil City, Warner Latonia, children 50 cents (regular 20 cents) adults evening 
$1.25 (regular 60 cents). 

Oakmont, Oaks Theater, children 35 cents 
85 cents (regular 50 cents). 


children 50 cents (regular 25 cents) adults evening 


children 50 cents (regular 28 cents) adults 


(regular 20 cents) adults evening 


Nebraska 


Omaha, RKO Brandeis Theater, children 50 cents (regular 20 cents) adults 


evening $1 (regular 76 cents). 
Ohio 

The secretary of the Independent Theater Owners of Ohio, Robert Wile, informs 
me that in the Cleveland territory Peter Pan has played to over 100 engage 
ments at adult evening prices of from $1 to $1.19 and that 50 cents was charged 


for children at all times although some of the theaters involved regularly charged is 
20 cents for children. The same is true of the Cincinnati territory except for * 
the two theaters operated by Ruben Shor who had the courage to maintain 3 
his prices instead of bowing to RKO-Disney and charging their prices. A cop) 
of Wile’s letter is submitted herewith marked exhib't W. Ss 

Herewith marked exhibit X is the advertisement of the Lamax Theater of % 
Wilmington, Ohio, which contains a significant statement. The committee will - 


note the price scale for the engagement—the customary 50 cents for children 
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ind $1 for adults. What makes it significant is that this advanced price schedule 
5 appears under the heading “Admission Fixed by Pilm Co.” rhe Supreme Court, 

when it mentioned admission price was careful to limit it by the words “as set 

hv the exhibitors.” United States v. Paramount et al. (334 1 S. 145: 92 Law 

Ed. 1286) 

Oklahoma 


Oklahoma City, Center Theater, children 50 cents (nortmally 20 cents) adults 


-vening $1 (normally 65 cents) 
Tulsa. Ritz Theater, children 50 cents (normally 20 cents) adults evening $1 
; (normally 65 cents). 
Wisconsin 
Wausau, Grand Theater, children 50 cents, adults evening $1; regular admi 


sion not shown. 
Ng Colorado 
Denver, RKO Orpheum Theater, children 50 cents (regular 25 cents) adults 
evening $1.20 (regular 85 cents) 
5 HANS CHRISTIAN ANDERSEN 
2 Indiana 
Muncie, Strand Theater, children 50 cents (regular 25 cents) adults evening 
$1 (regular 60 cents). 
Vassachusetts 
Quincy, Strand Theater, children 50 cents (regular 25 cents) adults evening 
$1 (regular 65 cents) 
New Bedford, Empire Theater, children 50 cents (regular 25 cents) adults 
evening $1 (regular 70 cents). 
Maynard, Fine Arts Theater, children not stated; adults evening $1 (regular 
60 cents). 
Andover, Playhouse Theater, 35 cents for children (regular 20 cents) adults 
evening 74 cents (regular 55 cents). 
Vaine 
Bangor, Opera House, children 50 cents (regular 20 cents) aduits evening 
$1.25 (regular 60 cents). 
Bridgton, State Theater, children 35 cents (regular ZO cents) adults evening 
74 cents (regular 50 cents). 
Eastern Pennsylvania 
its Stroudsburg, Grand Theater, children 50 cents; adults evening $1 


Western Pennsylvania 


. 


ittsburgh, Fulton Theater, children 60 cents (regular 28 cents) adults evening 
ta SLO (regular 85 cents). 


Ve hrask “a 


Omaha, RKO Brandeis Theater, children 35 cents (regular 20 cents), adults 
ae evening $1 (regular 76 cents). 
Ohio 
Cleveland, Hippodrome Theater, children 50 cents (regular 35 cents), adults 
- evening $1.25 (regular 90 cents). 
Akron, Colonial Theater, children 50 cents (regular 35 cents), adults evening 
$1.19 (regular 75 cents). 
Bast Liverpool, American Theater, children 50 cents (regular 25 cents), adults 
na evening $1 (regular 60 cents). 
re Steubenville, Capitol Theater, children 50 cents (regular 25 cents), adults 
ed ; evening $1 (regular 60 cents). 
od 4 Cincinnati, Albee Theater, children 50 cents (regular 35 cents), adults evening 
or i 41.19 (regular 85 cents). 
in : Dayton, Keith's Theater, children 50 cents (regular 35 cents), adults evening 
py = >1 (regular 75 cents). 


= Columbus, Grand Theater, children 50 cents (regular 35 cents), adults evening 
of se $1 (regular 75 cents). 
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Oklahoma 

Oklahoma City, State Theater, children 50 cents (regular 10 cents), a 
evening $1 (normally 65 cents). 

Lakeside Theater, 31 days after completion of first run (second break 
town), children 50 cents (normal 10 cents), adults evening $1 (normal 50 
( oloradc 

Denver, RKO Orpheum Theater, children 50 cents (regular 25 cents) 
evening $1.20 (regular 85 cents). 

SALOME 
Indiant 

Indisnapolis, Loew's Theater, children 35 cents (regular 20 cents), 
evenin: $1 (regular 76 cents). 
Eastera Pennsylvania 

Phi.adelphia, Stanley Theater, children 50 cents; adults evening $1.25; r 
admissions not stated. 
Massachusetts 

Maynard, Fine Arts Theater. children’s admission not stated: adults e 
85 cents (regular 70 cents). 

New Bedford, Empire Theater, children 35 cents (regular 25 cents), 
evening 85 cents (regular 70 cents). 

Western Pennsylvania 

Pittsburgh, Harris Theater, children 50 cents (regular 28 cents), adults 
ning $1.25 (regular 85 cents). 

In the following thirteen smaller situations I have only the adult eveni 
admissions ranging between 70 and 60 cents representing in each instancs 
increase of 10 cents over the regular price: 


Governor Theater, Somerset Denman Theater, Girard 

Rex Theater, Corry Perry Theater, Albion 

Jordan Theater, Greenville Grand Theater, Port Allegany 

Grand Theater, Patton Star Theater, Smethport 

Pearl Theater, Youngwood Liberty Theater, Mercer 

Roaring Springs Theater, Roaring Areadia Theater, New Bethlehem 
Springs Grand Theater, West Newton 

Ohio 


Cleveland, Hippodrome Theater, adults evening $1.25 (regular 90 cents) 

Akron, Palace Theater, adults evening $1 (regular 75 cents). 

Youngstown, Palace Theater, adults evening $1 (regular 75 cents). 

Canton, Palace Theater, adults evening $1 (regular 70 cents). 

Waren, Harris Theater, adults evening $1 (regular 60 cents). 

Cincinnati, Albee Theater, adults evening $1 (regular 75 cents). 

Dayton, Keith’s Theater, adults evening $1 (regular 75 cents). 

Children’s admissions for the foregoing Ohio theaters not stated; as pointe 
out in my former memorandum, Salome is not suitable for children, 


Colorado 


Denver, Fox Theater, children’s evening price 35 cents (regular 25 cents 
adults evening $1 (regular 85 cents). 


Louisiana 


New Orleans, Orpheum Theater, children 34 cents (regular 15 cents) adults 
evening $1 (regular 65 cents). 


Minnesota 


Minneapolis, Century Theater, adults evening $1 (regular 76 cents); no 
increase in children’s prices. 

Duluth, Garrick Theater, adults evening $1 (76 cents regular); no increas 
in children’s admissions. 

4. O’Shea’s misleading affidavit—Attached to the affidavit of Edward K 
O’Shea, of the Paramount sales department, are three lists. Each contains the 
names of 50 theaters allegedly “taken at random ;” but the gods of chance worked 
overtime to prevent any such theater from appearing on more than-1 list. They 
purport to show, with respect to The Greatest Show on Earth (a) the admis- “i 
sion prices charged by the theaters while exhibiting it on prerelease and (?) 


ok a 


4 
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admission prices charged when showing the picture on regular release; and 

with respect to Samson and Delilah (¢) the admission prices charged while e> 
e it on regular release. 

Had the same theaters been named in all three lists, or had there been 


} 


hstantial overlap, the lists might have afforded a basis for comparing the 


a 


es on prerelease with those charged on general release, thereby revealing 
extent to which the prices were raised for the prerelease showing As it is 

e lists nerely show some variation in the prices charged by a number of widely 
separated theaters, mostly in the smaller situations, with no basis for comparison 
s point the committee is reminded that while price uniformity constitutes 

‘ proof that the prices were fixed, such proof is not essential in order to 
ha violation of the decrees or the Sherman Act A flat increase of 1 

‘ wer the established prices as was done with respect to Salome in wester? 


vanin may not result in uniform prices but if brought about by under 
or agreement of the parties the violation is evident. 
Nevertheless, the lists are more revealing than perhaps O'Shea intended then 
Based on the evidence before them, especially the price data that I have 
tted. I believe the members of this committee will recognize that it is 
unusual for motion-picture theaters in towns of the size included in the 
to charge a top evening admission price of more than 65 cents. 

Yet O'’Shea’s list showing the prices charged for Greatest Show on prerelease, 
ut of 65 adult evening prices cited,’ discloses that 35 are $1 or over; 5 are 
between 90 cents and $1, and 15 are between 80 and 90 cents. 

rhe list purporting to show the prices charged by 50 named theaters for Greatest 
Show on general release is utterly meaningless since it offers no comparison 
with the prices charged by the same theaters on prerelease. 

The third list, prices charged for Samson and Delilah on prerelease, cannot 
be compared with either of the other two lists and, therefore, is comparatively 
valueless. It is extraordinary that O’Shea taking his theaters at random, 
should have hit upon so many small communities where a substantial increase 
in the regular admission prices nevertheless would leave the prices low in com- 
parison with big-city prices. Sixty-one adult evening prices are listed and of 
these four are $1 or more: two are between 90 cents and $1; thirty-one are be- 
tween SO and 90 cents, and nine are between 70 and SO cents. It is indeed 
remarkable that 22 theaters located in the remote and obscure places shown 
in the footnote’ could all have arrived at a top price of 83 cents. This is 
probably the base price exclusive of tax. Adding the tax makes it an even 
agoiar. 

§. Reagan’s lists.—I have not had an opportunity to analyze the lists offered 
by Reagan, of MGM, purporting to show varying admission prices charged for 
Quo Vadis in the Cleveland and Los Angeles territory (Tr. 1007). As we have 
just seen it is not essential to a violation of the decrees that the admission 
prices be uniform: it is enough if they have been fixed (i. e. raised) by the 
parties. Unless Reagan’s list afford some basis for comparing the admission 
prices charged by the theaters involved for Quo Vadis with their regular admis 
sion prices, they are valueless. 

At this point notice must be taken of Reagan’s testimony that, with respect 
to Quo Vadis, “We did not set the exhibitor’s prices; we did not prescribe any 
minimum admission prices; we do not make admission price a term or condition, 
oral or written, express or implied, of any license, and we do not even require 
™ exhibitors to inform us of the prices they intended to charge.” And the witness 

offered for inclusion in the record the form sent to exhibitors who had expressed 
an interest in exhibiting the picture (Tr. 1006). 
I have not had an opportunity to examine this document but I respectfully 
ts request the committee at this point to turn its attention to Metro’s terms for 
Quo Vadis as announced to the trade through inserts in the trade papers. A 
opy of this announcement was transmitted to the Attorney General with my 
letter dated November 26, 1951, and its provision are set forth in that letter 
no ; (Tr. 703-704). Paragraph (2), after dwelling on the high production cost, says 
boldly: “It is clear to all who understand our business that with customary 





Sf 
- *Because prices sometimes change at certain hours, this list cites 65 separate adult 
K evening prices for the 50 theaters. 
he ; : * Catskill, N. Y.; Fleischmans, N. Y.; Potsdam, N. Y.; Attleboro, Mass. : Newport, N. H.; 
ed $ Beaufort. 8. C.; Beuhlaville, N. C.; Bessemer City, N. C.; Fairbuff, N. C.; Joanna, S. C. 
é Athens, Tex.: Monahans, Tex.: Pearsall, Tex.; Kingston, N. Y.: Lincoln. Nebr. ; Strouds 
ey burg, Pa.; Wildwood, N. J.: Monterey, Calif.: Paso Robles, Calif.: Coulee Dam, Wash 


“i Bethesda, Md. : Cheverly, Md. 
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methods of distribution, and at regular admission prices, there could not be a 
chance for us to recoup our investment” (italic added). Paragraph (8) invites 
bids from exhibitors located in cities of 100,000 population and over “such offers 
to include—‘F. Admission price exhibitor plans to charge exclusive of any ad- 
mission taxes.” 

These advertisements, Reagan admits, ‘“‘were carried in all trade papers’ 
(Tr. 1005). The committee will note that the announcement contains a definite 
invitation to bid. Reagan says that “the exhibitors were invited in a subse 
quent advertisement to notify us if they were interested in exhibiting this pic- 
ture” (id.). I do not know when or to whom his forms were sent out but ex 
hibitors interested in playing the picture must certainly have responded to and 
been governed by the announcement which stressed increased admission prices 
above any other factor. 


DEPARTMENT OF JUSTICE’S DERELICTION 


It is regrettable that after all the complaints regarding prerelease pictures, 
and especially the raised admission prices for such pictures, that have been 
lodged with the Department of Justice, this committee should now have to deal 
with such dubious evidence as the O’Shea affidavit. The evidence with respect 
to the current prereleases—Peter Pan, etc.—while fragmentary, clearly estab 
lishes a definite pattern of price-fixing. But it is well nigh impossible for me at 
this late date to gather similar evidence relating to pictures that were prere 
leased several years ago, by means of a field investigation. 

Each decree in the Paramount case reserves to the Department the right to 
examine the books and records of the particular company involved “for the pur 
pose of securing compliance with this decree.” When in behalf of Allied States 
Association I filed complaints based on the companies’ announced distribution 
plans for such pictures as Quo Vadis, Salome, ete. (Tr. 703-704), I fully expected 
that the Department would make use of its reserved powers and ascertain from 
the companies’ records the extent to which admission prices were being increased 
and how it was being accomplished. From the fact that no action was taken 
to curb the practices complained of, I can only surmise that the Department 
merely followed the routine procedure of referring each complaint to the de 
fendant company involved for an explanation and then accepted whatever 
explanation was given it. 

It must be remembered that the law provides that the Sherman Act shall be 
enforced by the United States district attorneys acting under the direction of 
the Attorney General. It denounces violations as misdemeanors and makes 
them punishable by fine and imprisonment. In addition, the law provides for 
civil actions to “prevent and restrain” violations. Preventive action could have 
been taken by the Department under the statute and under the reserved powers 
in the decrees and that is precisely what I hoped and expected it would do. 

Had the Department of Justice taken prompt and vigorous action on the com 
plaints lodged with it, the violations herein described could-have-been headed 
off before they really got under way, the small exhibitors would have received 
the box-office hits in due season and before they were bled white, there would 
have been no requirement that exhibitors offend their customers by arbitrarily 
raising their prices and the theater-going public would have been protected 
against a monumental and outrageous price gouge. 


WHY DO THEY DESTROY THEIR OWN MARKETS? 


When testifying I expressed my serious belief “that there is a deliberate pur- 
pose on the part of the film companies to exclude most, if not all, of the inde- 
pendent motion-picture theaters from the business” (Tr. 681). This caused 
expressions of wonder by committee members (Tr. 846, 1028) and provoked 
heated denials on the part of the film companies’ witnesses (Reagan Tr. 987, 
Feldman, 1068, Zimmerman 1095, Keough, 1160). Zimmerman gained trade 
paper headlines by branding the suggestion as “ridiculous on its face.” Yet the 
proof stands that pictures are being prereleased to towns of 75,000 to 100,000 
and over where they are bled white in the first run theaters belonging to the 
technically divorced circuits before being made available to the independent 
subsequent run and small town theaters and that an effort was made to supply 
three dimensional pictures and pictures for exhibition on panoramic screens to 
those same big city, first-run theaters, before making them available to the 
independents. 

Admittedly this course of conduct is hard to understand and the only ex- 
planation I can offer may not be wholly convincing. For background I refer to 
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he opinions and findings in the Paramount case of a conspiracy to exclude the 
ndependent theaters from the preferred runs and to confer a monopoly thereof 
n the affiliated theaters (i. e., theaters affiliated with the film companies). In 
mv testimony I explained why I thought the separation of affiliated circuits from 

i@ film companies was merely technical, not real (Tr. 6S2—-GS4) The film con 
nanies and their supposedly divorced circuits are still controlled by the same 
stockholders, even though individual holdings may not be large. In the case of 
Paramount, its president, Barney Balaban, holds an undisclosed amoun { tl 
tock of United Paramount Theaters, Ine., which, for protective « 

trusted, so that he cannot vote those shares (Keough. Tr. 1159) 
hether or not Balaban votes his stock in United Paramount The: 
wholly beside the point. He has the beneficial interest in those shares; the 
‘ice at which he ultimately disposes of them—if he ever does—-will depend upon 
‘cess of that circuit. Therefore, as president of Paramount Pictures, Inc 
in a position to discriminate in favor of the theaters operated by United 
umount Theaters and against their independent competitors. How many 
wr cases of this kind there are I do not know: I learned about this one fro! 
Keough’s testimony. 

The affiliated circuits operated and still operate the vast majority of the big 

ty downtown first-run theaters. Those theaters, with similar ones operated by 

rtain of the so-called independent chains undoubtedly have provided in excess 

o0 percent of the film companies’ domestic film rental. Some of the factors 
that have been cifed to explain the decline in theater attendance—high prices, 
parking fees, employment of baby sitters—apply especially to these large down 
town theaters. In some cities there has been a noticeable patronage trend away 
from the downtown theaters to the neighborhood and suburban theaters. It may 
well be that the film company policies of which we complain have been followed 
nan effort to protect those big theaters with which there is a continuing commu 
nity of interest. 

The strident claims that the divorcement is real, not technical, do not convince 
those who are close industry observers. They note that in the vast majority of 
cases the affiliated theaters still exhibit the pictures of their erstwhile parent 
film companies. There are exceptions, of course, but I am talking about the great 
majority of cases. I make this statement in the teeth of Zimmerman’s testi- 
mony concerning his arm’s length dealing with the RKO theaters in competitive 
situations (Tr. 1113-15). Let us see whose theaters played Peter Pan and Hans 
Christian Andersen in those cities where the erstwhile RKO circuit operates one 
or more houses. This statement will be based on the price memoranda which I 
have presented to the committee, and the theaters can be identified as RKO 
theaters by reference to the Film Daily Yearbook for 1952. 


Peter Pan 


Dayton, Ohio, RKO Keith’s Theater 
Cincinnati, Ohio, RKO Palace Theater 
Columbus, Ohio, RKO Grand Theater 
soston, Mass., Keith’s Theater 
Washington, D. C., RKO Keith’s Theater * 
Minneapolis, Minn., RKO Orpheum Theater 
Grand Rapids, Mich., RKO Keith’s Theater 
New Orleans, La., Orpheum Theater 
Omaha, Nebr., RKO Brandeis Theater 
Denver, Colo., RKO Orpheum Theater 


Hans Christian Andersen 


Columbus, Ohio, RKO Grand Theater 
Grand Rapids, Mich., RKO Keith’s Theater 
New Orleans, La., Orpheum Theater 
Omaha, Nebr., RKO Brandeis Theater 
Cincinnati, Ohio, Albee Theater 

Dayton, Ohio, Keith’s Theater 

Columbus, Ohio, RKO Grand Theater 
Denver, Colo., RKO Orpheum Theater 


* In’ Washington Hans Christian Andersen played at Warner Bros.’-Metropolitan ‘theater, 
probably because RKO has only one theater here and it was desirable to run both pictures 
during the children’s Easter recess. 
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Universal Pictures is one of the three major film companies which did not 
own or control any theaters prior to the filing of the Government’s suit and 
so far as I am aware, it has no interest in theaters today. Of course, no film 
company can afford to offend the great “divorced” circuits but Universal has 
been free to develop the independent market and it has done so. I do not 
suggest that in pricing its products it does not take the hide by the hair; com. 
plaints against it for high prices are perhaps as numerous as those against 
the other companies. With scant regard for the critical reviews, Universa) 
has produced pictures having wide popular appeal—especially with the family 
trade—and it has greatly expanded its circulation and progressed from the 
red into the black (Feldman, Tr. 1030—40, 1045-47). 

I can only assume that the other film companies which now claim to be in 
a shaky financial condition could emulate Universal’s policy of expanding their 
markets with like good results—but they do not do it. 


MUCH-NEEDED RELIEF 


In the foregoing discussion I have confined myself to the major issues deve!- 
oped in the testimony. Numerous lesser but vexatious grievances were pre 
sented by the exhibitor witnesses. These call for and I hope will have the 
committee’s sympathetic attention. Moreover, the exhibitor witnesses who were 
attacked by the film-company witnesses appear to have filed effective answers 
In keeping with my testimony in chief, therefore, I feel that I should now contine 
myself to proposed remedies for the major problems that affect independent 
exhibitors in all parts of the country. 

1. Prereleases.—The practice of prereleasing pictures violates the Paramount 
decrees in at least three particulars (Tr. 729-31). As a practical matter an 
individual exhibitor has no remedy at law. Under the wording of the decrees 
he cannot invoke the jurisdiction of the district court under its reserved powers, 
If he does not play the picture he suffers a loss in his theater operation but 
this is not a loss for which he can recover. If he plays the picture and loses 
money on the deal his contract stands in the way of a recovery. Moreover, 
while an exhibitor’s losses incident to any prerelease may be grievous, it prob- 
ably would not equal the minimum jurisdictional amount of the Federal courts 
in a private action under the Sherman Act. Therefore, relief can come only 
through prompt, effective action by the Department of Justice and it is respect- 
fully suggested that this committee make appropriate recommendations to the 
Attorney General to that end. 

2. Price fixing—This is the most flagrant of the violations involved in the 
prereleasing practice and it should be cut out by the roots. It adversely affects 
both the independent exhibitors and the public. We are not here dealing with 
a practice that is subject to the so-called rule of reason. All the decisions are 
to the effect that price fixing is unlawful per se. It makes no difference whether 
the fixed prices are reasonable or unreasonable, or whether in the process of 
fixing them they are raised or lowered. Moreover, the question is res judicata 
as between the film companies and the United States. Certain of the defendants 
requested the district court to be permitted to roadshow or prerelease a small 
number of pictures and the request was denied. It is respectfully requested 
that the committee recommend to the Attorney General that he proceed at once 
to stamp out this price fixing. 

3. Competitive bidding.—The criticisms made of this practice by the Supreme 
Court in striking compulsory competitive bidding from the District Court's 
decree are enough to condemn it (334 U. S. 161-166; 92 Law Ed. 1294-1297). 
Its use can only be justified where an independent exhibitor seeks to obtain 
pictures on a run that has been monopolized by a circuit theater. The Attorney 
General should be requested to apply to the district court for an order restricting 
bidding to such cases. In addition, it is hoped that the committee will recommend 
to film companies that they voluntarily put into effect the reforms in the 
bidding practice which are set forth in their draft of an arbitration system 
These reforms are not dependent upon arbitration and they would be of much 
benefit in the limited number of cases in which bidding may be appropriate. 

Respectfully submitted. 

ABRAM F. MYERS. 

(Exhibits A to X, submitted by Abram Myers, general counsel, 
Allied States Association of Motion Picture F:xhibitors :) 
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ExHIsIt A 


In THE District CouRT OF THE UNITED STATES FOR THE SOUTHERN DISTRICT OF 
New YorkK 


CONSENT DECREE—RULES OF ARBITRATION AND APPEALS 
Decree entered November 20, 1940 
Civil Action No. 87-27% 


United States of America, plaintiff, v. Paramount Pictures, Inc.; Paramount 
Film Distributing Corporations; Loew’s, Incorporated ; Radio-Keith-Orpheum 
Corporation; RKO Radio Pictures, Inc.; Keith-Albee-Orpheum Corporation ; 
RKO Proctor Corporation; RAO Midwest Corporation; Warner Bros. Pictures, 
Inc.; Vitagraph, Inc.; Warner Bros. Circuit Management Corporation; 
Twentieth Century-Fox Film Corporation; National Theatres Corporation; 
Columbia Pictures Corporation; Screen Gems, Inc.; Columbia Pictures of 
Louisiana, Inc.; Universal Corporation; Universal Pictures Company, Inc.; 
Universal Film Eachanges, Inc.; Big U Film Exchange, Inc.; and United 
irtists Corporation, defendants 


DECREE 


The United States-of America having filed its Petition herein on July 20, 1938, 
and its Amended and Supplemental Complaint on November 14, 1940; the de- 
fendants; Paramount Pictures, Inc.; Paramount Film Distributing Corporation ; 
Loew’s, Incorporated; Radio-Keith-Orpheum Corporation; RKO Radio Pictures, 
ine.; Keith-Albee-Orpheum Corporation; RKO Proctor Corporation; RKO Mid- 
west Corporation; Warner Bros. Pictures, Inc.; Vitagraph, Inc.; Warner Bros. 
Cireuit Management Corporation; Twentieth Century-Fox Film Corporation; 
and National Theatres Corporation’ having appeared and severally filed their 
answers to such Petition and to such Amended and Supplemental Complaint and 
having asserted the truth of their answers and their innocence of any violation 
of law; and no testimony having been taken, but each of the consenting defend- 
ants having corsented to the entry of this decree without any findings of fact, 
upon condition that neither such consent, nor this decree itself, nor the entry of 
this decree, nor any statement, provision or requirement contained in this 
decree, shall be or shall be construed as being (1) an admission or adjudication 
that the allegations of the Petition or of the Amended and Supplemental Com- 
plaint, or any of them, are or is true, or that such defendants, or any one or 
more of them, have or has violated or are or is violating any statute or law, 
or (2) evidence that such allegations, or any of them, are or is true, or that 
such defendants, or any one or more of them, have or has violated any statute or 
law, or (3) an admission or adjudication that the doing of any of the acts or 
things hereinafter enjoined or the failure to do any of the acts or things herein- 
after directed to be done would constitute a violation of any statute or law, 
and upon the further conditions hereinafter set forth; and the United States of 
America, by its counsel, having consented to the entry of this decree and to 
each and every provision thereof wpon such conditions, and having moved the 
Court for the entry of this decree; 

THEREFORE, It Is OnDERED, ADJUDGED AND DECREED as follows: 


I 


The Court has jurisdiction of the parties hereto; and for the purposes of 
this decree and of proceedings for the enforcement thereof, and for no other 
purpose, the Court has jurisdiction of the subject matter hereof and the com- 
plaint states a cause of action against the defendants under the Act of Congress 
f July 2, 1890, entitled “An Act to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies”. 

The Petitioner not having offered any proof of its allegations that defendants 
have violated the antitrust laws, and defendants having denied each and every 
such allegation, this Court has not determined or adjudicated and by this decree 
does not determine or adjudicate, and this is not a decree to the effect that 
iny of said defendants has violated or is now violating any of such laws, or 


>The above-named defendants are referred to hereinafter as the consenting defendants. 
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any other statute; and this decree relates solely to future conduct herein by 
specified and is not based upon any finding, determination, or adjudication 
any right or statute has yet been or is now being violated. 


II 


Each consenting defendant, its successors, officers, directors, agents and 
ployees, and all persons and corporations acting under, through, or for it, he 
is and are enjoined from doing the acts prohibited by this decree, and is 


are directed to do the acts thereby required 


Ill 


No consenting defendant engaged in the distribution of motion piet 
(hereinafter referred to as a distributor defendant) shall license or « 
for license” a feature motion picture”~ (hereinafter sometimes referred to a 
feature) for public exhibition within the United States of America at wi 
an admission fee is to be charged, until the feature has been trade show) 
within the exchange district ° in which the public exhibition is to be held. Ever 
trade showing shall be preceded by a notice, published in a trade publicati 
having general circulation among exhibitors ’ in such exchange district, wl 
shall state the title of the picture and the date and the time when and 
place or places where it will be trade shown 


IV 


(a) No distributor defendant shall offer for license or shall license more tha 
five features in a single group. In offering its features for license to an exhibito 
a distributor may change the combinations of features in groups as it may fron 
time to time determine, and may license or offer for license as many groups of 
features as it may from time to time determine, provided that the license o 
offer for license of one group of features shall not be conditioned upon the licens 
ing of another feature or group of features. 

(b) No distributor defendant shall require an exhibitor to license short sub 
jects, newsreels, trailers, or serials (hereinafter collectively referred to as shorts) 
as a condition of licensing features. No distributor defendant shall require an 
exhibitor to license reissues, westerns,® or foreigns® (hereinafter collectively 
referred to as foreigns) as a condition of licensing other features. 

Where a license has been entered into, controversies arising upon a complaint 
by an exhibitor that the licensing to him of one group of features was conditioned 
by the distributor upon the licensing of another feature or group of features o1 
the licensing of shorts or foreigns shall be subject to arbitration. An exhibitor 
shall have no right to assert any such claim unless he shall have mailed to the 
distributor at its Home Office a notice in writing of such claim and of the grounds 
thereof, not later than two days after receipt by the exhibitor of the distribu- 
tor’s written approval of the exhibitor’s signed application or applications for 
such features, shorts or foreigns. The power” of the arbitrator in deciding 


? License means (as a verb) to make an agreement, or (as a noun), an agreement, by 
which a distributor grants the right to exhibit a motion picture in any theater engaged 
in the exhibition of motion pictures for profit. 

*A feature motion picture is a motion picture approximately 5,000 feet, or more 
ength 

*A trade showing is an exhibition of a feature at a theatre or projection room for the 
benefit of exhibitors generally. 

* Each distributor defendant shall file with the Depaartment of Justice a map of each of 
its exchange districts, showing the territorial limits thereof. Changes in the territoria 
limits of an exchange distirct shall be made only after two weeks’ notice to the Department 
of Justice. References in this Section and in Sections V, IX, and XVIII hereof to exchange 
districts are to exchange districts of each distributor defendant, as constituted from time 
to time. 

®° Trade publication means a daily or weekly newspaper or magazine which is devoted 
primarily to news concerning the motion-picture industry. 

? Exhibitor means any individual, partnership, unincorporated association or corporation 
engaged in the public exhibition of motion pictures in a theatre or theatres for profit 

* Westerns are those western pictures which are not of the usual character and type of, 
and are inexpensively produced as compared with, the distributor's general line of features 

*Foreigns are features produced outside of the United States except such as are 
produced in the English language by the distributor or a subsidiary or affiliate thereof 

0 When, in any arbitration under this decree, the finding of the arbitrator shall be that 
the complainant has not sustained his complaint, the arbitrator shall enter an award 
dismissing the complaint. 
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vy such controversy shall be limited to making (1) a finding as to whether or 
ot the licensing of such features was so conditioned: and, if the finding be in 
the affirmative, (2) an award cancelling the license for (or to the extent that it 
av relate to) such other feature or group of features, or such shorts or foreigns 
Where no license has been entered into, controversies arising upon a complaint 
bv an exhibitor that a distributor defendant has offered for license to him more 
than five features in a single group or that the offer of a license to him of one 
roup of features was conditioned upon the licensing of another feature or group 
if features, or the licensing of shorts or foreigns, shall be subject to arbitratio 
(yn exhibitor shall have no right to assert any claim that an offer so to license such 
tures was So made or conditioned unless he shall have mailed to the distribu 
at its Home Office a notice in writing of such claim and of the grounds there 
or not later than five days after the exhibitor claims the alleged offer was made 
Che power “ of the arbitrator in deciding any such controversy shall be limited 
to making (1) a finding as to whether or not the offer to license such features was 
so made or conditioned; and, if the finding be in the affirmative. (2) an award 
imposing upon the distributor making such offer a penalty in an amount not to 
exceed five hundred dollars ($500.00). Such penalty shall be payable into the 
irbitration fund referred to in subdivision 8 of Section XXII hereof. 


\ 


No license for features to be exhibited in theatres located in one exchange 
listriet * shall include theatres located in another exchange district, nor shall the 

ensing of features for exhabition in theatres located in one exchange distri 

onditioned upon the licensing of a feature or group of features for exhibition 

n theatres located in another exchange district 

Controversies arising upon a complaint by an exhibitor thereby affected that 
he licensing by a distributor defendant of features for exhibition in theatres 
ocated in one exchange district was conditioned upon the licensing of a feature 
or group of features for exhibition in theatres located in another exchange dis 
trict shall be subject to arbitration. The power” of the arbitrator in deciding 
any such controversy shall be limited to making (1) a finding as to whether o1 
ot the licensing of features for exhibition in theatres located in one exchange 
(district was so conditioned upon the licensing of a feature or group of features 
for exhibition in theatres located in another exchange district: and, if the finding 
be in the affirmative, (2) an award imposing upon the distributor defendant s« 
icensing features a penalty in an amount not to exceed five hundred d 
$500.00), payable into the arbitration fund referred to in subdivision 8 of Se« 
XXII hereof. 

VI 
No distributor defendant shall refuse to license its pictures for exhibition in 
an exhibitor’s theatres on some run (to be designated by the distributor) upon 
terms and conditions fixed by. the distributor which are not calculated to defeat 
the purpose of this Section, if tne exhibiter can satisfy reasonable minimun 
standards of theatre operation and is reputable and responsible, unless the grant 
ing of a run On any terms to such exhibitor for said theatre will have the effect of 
reducing the distributor's total film revenue in the competitive area in which such 
exhibitor’s theatre is located. Controversies arising upon a complaint by an 
exhibitor that, contrary to the provisions of this Section, a distributor defendant 
las refused so to license its pictures shall be subject to arbitration. The power ™ 
of the arbitrator in deciding any such controversy shall be limited to making (1) 
a finding as to whether or not, contrary to the provisions of this Section, the dis 
tributor has refused to license its pictures to the complainant for exhibition in 
said theatre; and, if the finding be in the affirmative, (2) an award directing the 
distributor offer its pictures for license to the complainant for exhibition in said 
theatre on a run to be designated by the distributor and upon terms and condi- 
tions fixed by the distributor which are not calculated to defeat the purpose of 
this Section. The burden of showing that granting a run on any terms to the 
complainant will have the effect of reducing the distributor's total film revenue 
the competitive area in which the complainant’s theatre is located shall be 

upon the distributor. 


———<<$$<$<$ 


™ See footnote 3 to this Section 
* See footnote 4 to Section ITI 
% See footnote 2 to Section IV 
* See footnote 3 to Section IV 
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Any distributor defendant affected by such an award may institute a further 
arbitration proceeding to be relieved therefrom on the ground that since th, 
miuking of the award the granting of a run in compliance therewith has had the 
effect of reducing the distributor’s total film revenue in the competitive area jp 
which the complainant’s theatre is located, and, in the event that the arbitrat 
finds that the granting of a run in compliance with the award has had the effect 
of reducing the distributor’s total film revenue in said area, he shall vacate ¢| 
award.” 


VII 


Controversies arising upon the complaint of an exhibitor that a fea 
licensed to him by a distributor defendant for exhibition in a particular th 
is generally offensive in the locality served by such theatre on moral, religious 
or racial grounds shall be subject to arbitration. An exhibitor shall have n 
right to assert any such claim unless writen notice of his election to canc¢ 
such feature, together with a statement of his reasons therefor, shall have beer 
mailed to the distributor defendant at its Home Office not later than ten days 
after the receipt by the exhibitor of the distributor’s written approval of the 
exhibitor’s signed application for such feature. In such event the license in so far 
as it relates to the exhibition of such feature in the theatre specified in 
notice shall be deemed cancelled unless within five days after receipt of su 
notice, the distributor shall have mailed to the exhibitor a notice in writing 
of its denial of such claim and of its intention to arbitrate the controversy 
The power” of the arbitrator in deciding any such controversy shall be li 
to making (1) a finding as to whether or not the feature is generally offensiv: 
in the locality served by the exhibitor’s theatre on moral, religious, or racia 
grounds; and, if the finding be in the affirmative, (2) an award concelling th 
license in so far as it relates to the exhibition of such feature in said theatre 


VIIt 


Controversies arising upon the complaint of an exhibitor that the clearance 
applicable to this theatre is unreasonable shall be subject to arbitration under 
the following provisions: 

It is recognized that clearance, reasonable as to time and area, is essent 
in the distribution and exhibition of motion pictures. 

In determining whether any clearance complained of is unreasonable, the 
arbitrator shall take into consideration the following factors and accord 
them the importance and weight to which each is entitled, regardless of the orde! 
in which they are listed: 

(1) The historical development of clearance in the particular area whereil 
the theatres involved-are located ; 

(2) The admission prices of the theaters involved ; 

(3) The character and location of the theatres involved, including size, type 
of entertainment, appointments, transit facilities, ete. ; 

(4) The policy of operation of the theatres involved, such as the showing 
of double features, gift nights, give-aways, premiums, cut rate tickets, loteries 
etc. ° 

(5) The rental terms and license fees paid by the theatres involved and the 
revenues derived by the distributor defendant from such theatres; 

(6) The extent to which the theatres involved compete with each other for 
patronage; and 

(7) All other business considerations, except that the abritrator shall dis- 
regard the fact that a theatre involved is affiliated with a distributor or with 
a circuit of theatres. 

The power” of the arbitrator in deciding any such controversy shall be 
limited to making (1) a finding as to whether or not the clearance complained 
of is unreasonable; and, if the finding be in the affirmative, (2) an award 
fixing the maximum clearance between the theatres involved which may be 
granted in licenses thereafter entered into by the distributor defendant which is 
a party to the arbitration. Subject to the provisions of Section XVII hereof, the 


% See footnote 3 to Section IV. 

16 (Section VII) See footnote 3 to Section IV. 

7 (Section VIII) Clearance means the period of time, fixed by agreement between 4 
distributor and an exhibitor, prior to the expiration of which a feature licensed for prior 


exhibition in a theatre may not be exhibited in another theatre or theatres. 
4% See footnote 3 to Section IV. 
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award may fix such maximum clearance under any then existing franchise or any 
ieense entered into pursuant to such franchise between such distributor 
defendant and other party bound by this decree. 

And distributor defendant or any exhibitor affected by such an award may 
institute a further arbitration proceeding for a modification thereof upon 
the ground that since the making of the award the conditions with respect to 
the theatres involved therein have so changed as to warrant modification, and, 
in the event that the arbitrator finds that there has been such change,” he 
shall make a redetermination of the maximum clearance. 

Nothing contained in this Section shall be deemed to restrict, and no award 
made in any arbitration under this Section shall restrict, the exhibitor’s right 
to license for any theatre any run which he is able to negotiate with any 
distributor, nor the distributor’s right to license for any theatre any run which 
it desires to grant. 

Nothing contained in this Section and no award hereafter entered in any 
arbitration in accordance with its provisions shall apply to licensing the exhi- 
bition of any feature,” provided such special feature is licensed under an exhibi- 
tion contract applicable only thereto, or to the right of a distributor defendant 
to include in such contract and to make a part thereof such special terms and 
conditions, including such special clearance provision or provisions, as such 
distributor shall fix, establish and enforce for and in connection with the exhi- 
bition of such special feature. 


Ix 


In booking prints for exhibition by exhibitors competing on the same run 
in the same exchange district,” a distributor defendant shall not withhold de 
livery of prints available in its exchange from one exhibitor in order to give a 
competing exhibitor a prior playing date not provided for in his license. It is 
recognized that distributors must be permitted discretion in the ordinary course 
of booking and distributing films in an exchange district when too few prints 
are available in the exchange for the playing date desired by two or more 
theatres. In such cases this Section shall have no application. 

Violations of this Section shall be subject to arbitration and, if the arbitrator 
finds ~ that the distributor complained against has pursued a policy of withhold- 

g available prints from the complaining exhibitor in violation of this Section 
he shall enter an award directing the distributor to discontinue such policy. 


x 


A. Controversies arising upon a complaint by an independent exhibitor * 
that a distributor defendant has arbitrarily refused to license its features for 
exhibition on the run requested by said exhibitor in one of said exhibitor’s thea- 
tres which was in existence or which replaced “ a theatre in existence at the date 
of this decree shall be subject to arbitration. 

B. In any such arbitration no, award shall be made against a distributor de- 
ndant unless the arbitrator shall first find the following facts: 

(1) The complainant is an independent exhibitor and the theatre operated by 
him and specified in his complaint was in existence at the date of the decree or 
replaced such a theatre; and 

(2) Such refusal of the distributor to license its features for exhibition in 
the complainant’s theatre on the run requested by the complainant continued 
during a period of not less than three successive months: and 

(3) The distributur during such period has licensed the features requested by 
the complainant on the run requested by him to a theater (sometimes hereinafter 


fa 


See footnote 3 to Section IV. 

* For the purposes of this Section, a special feature means a feature which for a period 
of time is exhibited at generally advanced first-run admission prices. 

*' See footnote 4 to Section III. 

~ See footnote 3 to Section IV. 

** An independent exhibitor, as used in this Section, is one wholly independent of any 

circuit of more than five theatres and not affiliated either by stock ownership, common 
ownership, common buying or otherwise with a circuit of more than five theatres and whose 
icenses are not negotiated by a buying combine or common buying agent negotiating for 
more than five theatres. ; 
‘ * A theatre shall not be deemed to have replaced such an existing theatre unless erected 
in the same neighborhood as one which was destroyed or permanently abandoned as a 
theatre, for the purpose of succeeding to its patronage, and with a seating capacity not 
more than 25 percent greater than that of the theatre replaced . 
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referred to as a circuit theatre) which was in competition with the the; 


specified in the complaint and which was a component of a circuit of not less I 
than 15 theaters or which was affiliated either by stock ownership, common ‘ 
ownership, common buying or otherwise with a circuit of not less than 15 theatres ! 
or the licenses for which were negotiated by a buying combine or common buy é 
agent negotiating for not less than 15 theatres ; and 
(4) The complainant’s theatre has not available to it features sufficient in 
nature and quantity to enable it to operate on the run requested by the « I 
plainant; and € 
(5) (a) Subsequent to July 20, 1935 and prior to July 20, 1940 the complair f 
ant operated the theater specified in his complaint on the same run as or on an 
earlier run than that enjoyed by the circuit theatre specified in the complaint; 1 
(b) Subsequent to July 20, 1940 and during the two consecutive motion pictw ( 
seasons ~” immediately preceding the filing of the compaint, the complaina 1 
operated the theatre specified in his complaint on the same run as or on an t 
earlier run than that enjoyed by the circuit theatre specified in the complaint é 
and during such period exhibited on such run substantially all the features t 
released during such period by the distributor complained against; or I 
(c) Subsequent to July 20, 1935 and prior to July 20, 1940 the complain: 
demanded in writing ” features for the theatre specitied in his complaint from th 
distributor complained against on the same run as or on an earlier run than t ( 
enjoyed by the circuit theatre specified in the complaint; or the complainant had ] 
filed with a Local Clearance and Zoning Board or a Local Grievance Board und ’ 
the Code of Fair Competition for the Motion Picture Industry approved pursu 1 
to the National Industrial Recovery Act such a complaint which was not finally 
disposed of by administrative decision under said Code prior to May 27, 1935; or . 
(d) The complainant operated the theatre specified in his complaint for 
least one year prior to the entry of this decree, and subsequent to July 20, 1935 ( 
and prior to July 20, 1940 a prior operator of said theatre had demanded in 
writing “ features from the distributor complained against on the same run as 
or an earlier run than that enjoyed by the circuit theatre specified in the com 
plaint; or the complainant had filed with a Local Clearance and Zoning Board ' 
or a Local Grievance Board under the Code of Fair Competition for the Motion 
Picture Industry approved pursuant to the National Industrial Recovery Act | 
such a complaint which was not finally disposed of by administrative decision 
under said Code prior to May 27, 1935; and , 
(6) Such refusal to license the exhibition of said features in the complainant's ) 


theatre specified in his complaint was in fact because the theatre license to 
exhibit them on the run requested by the complainant was a circuit theatre. { 
(. Indetermining whether the exhibitor’s complaint is established by the evi- 
dence, the arbitrator shall take into consideration, among other things, the fo! 
lowing factors and accord to them the importance and weight to which each is 
entitled, regardless of the order in which they are listed: the terms, if any 
offered in respect of each of the two competing theatres; the seating capacity of 
each of said theatres; the capacity of each for producing revenue for the dis 
tributors; the character, appearance and condition of each, including its furn 
ishings, equipment and conveniences; the location of each of said theatres; the 
character and extent of the area and population each serves; the competitive 
conditions in the area in which they are located; their comparative suitabilits 
for exhibition of the distributor's features on the run requested; the character 
and ability of the exhibitor operating each and his reputation generally in the 
industry and in the community for showmanship, honesty and fair dealing; 
the policy under which each of the theatres has been operated and the policy 
under which the complainant proposes to operate his said theatres if he obtains 
the run requested; the financial responsibility of the exhibitor operating each of 
said theatres; and the distributor’s prior relations with each of the two theatres 
involved and with their owners and operators and any equities arising therefrom 
D. If in any such arbitration the arbitrator finds” for the complainant, he 


25 A motion picture season means the period from September 1 of one year to August 31 oi 
the next year. 

2% Demands in writing shall be deemed to include complaints in writing to the Depa 
ment of Justice. 

27 See footnote 4 to this Section. 

281n considering this factor in situations where the exhibitor customarily exhibit 
features in two or more theatres on the same run in the same situation as a unit by 
contracting for groups of features on an “or” basis (i. ¢., for exhibition at one of two 
more specified theatres) all of such theatres may be considered collectively as a unit. 

»® See footnote 3 to Section IV. 
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may enter an award against the distributor which shall not affect the license to 
exhibit any feature then under license to the circuit theatre but which shall 
prohibit such distributor from thereafter licensing its features for exhibition 
either in the circuit theatre specified in the complaint on the run requested by 
the complainant, or in the complainant’s theatre specified in the complaint, on 
such run, otherwise then by a separate contract or agreement which shall 
not be a part of any contract or agreement for the licensing of features for 
exhibition in any other theatre or conditioned upon the licensing of features for 
exhibition in any other theatre. 

Bp. After a final award in favor of a complaining exhibitor has been made 
under this section, such exhibitor may institute a further arbitration proceeding 
(to be held before the arbitrator who entered the original award, if available) 
upon the ground that such award has not been complied with in good faith by 
the distributor against which it was entered. If in any such proceeding the 
arbitrator shall find * that the distributor has not complied in good faith with 
the original award, the arbitrator may award damages to the exhibitor for loss 
resulting from the distributor’s failure to comply with the original award but 
any such award of damages shall be purely compensatory. 

Any further arbitration proceeding for an award of damages for violation 
of the original award must be commenced within sixty days after such violation 
has occurred, by filing a statement specifying the facts constituting each alleged 
violation for which damages are sought and the exhibitor’s alleged damages 
resulting from each such alleged violation. No award of damages shall be made 
in any such proceeding for any violation of the original award not occurring 
within said sixty day period, but prior violations may, in any such proceeding, 
be considered by the arbitrator as evidence bearing upon the question of the 
distributor’s good faith. 

xI 


(1) For a period of three years after the entry of the decree herein each of 
the consenting defendants will notify ® the Department of Justice immediately 
of any legally binding commitment for the acquisition by it of any additional 
theatre or theatres. 

(2) During such period each such defendant will also report” to the Depart- 
ment of Justice on or before the tenth day of each month the changes in its 
theatre position, if any, that have occurred during the preceding month, as fol- 
lows, together with a statement of the reasons for such changes: 

(a) Theatres contracted to be built, or under construction ; 

(b) Theatres lost or disposed of; 

(c) Theatres acquired ; 

(d) Interests in theatres acquired, with a statement of the nature and extent 
of such interests. 

(3) If upon receipt of such information the Department of Justice requests 
any such defendant to furnish further information with respect to any of the 
above transactions in which it is involved, such defendant will make a reasonable 
effort to supply such information promptly. 

(4) No information furnished under subdivision (1), (2), or (3) hereof shall 
be divulged by any representative of the Department of Justice to any person 
other than a duly authorized representative of the Department of Justice, ex- 
cept in the course of legal proceedings to which the United States is a party, or as 
otherwise required by law. 

(5) For a period of three years following the entry of this decree, no con- 
senting defendant shall enter upon a general program of expanding its theatre 
holdings. Nothing herein shall prevent any such defendant from acquiring thea- 
tres or interests therein to protect its investment or its competitive position or 
for ordinary purposes of its business. Proceedings based on a violation of this 
subdivision (5) shall be only by application to the Court for injunctive relief 
against the consenting defendant complained against, which shall be limited 
to restraining the acquisition, or ordering the divestiture, of the theatres or in- 


terests therein, if any, about to be acquired, or acquired, in viciation of this 
Section. 


* See footnote 3 to Section IV. 

The notification and report shall include such commitments and changes as may have 
been made by corporations not parties to this deeree which are controlled by such 
lefendant. They shall also include such commitments or changes as may haye been made 

’ corporations in which such defendant owns a financial interest but which it does not 
control, if such defendant has received knowledge of such commitments or changes. Each 


onaeune will request such corporations to notify it immediately of any such commitment 
ir Change, 


83617—63-——-47 
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XII 


(a) If, prior to June 1, 1942, a decree Shall not have been entered agains 
defendants United Artists Corporation, Universal] Corporation, and Colu 
Pictures Corporation, requiring each of them to trade show its features }y 
licensing the Same for exhibition, Section III of this decree, atter said , 
shall be inoperative and of no binding force and effect upon the cons. Nting 
fendants, or any of them, except with respect to licenses entered into prio; 
September 1. 1942, for the exhibition of features released prior to such dat 
Subsequent to August 31, 1941, 

(b) If, prior to June 1, 1942, a decree shall not have been entered against 
defendants United Artists Corporation, Universal Corporation, and Columbj 
Pictures Corporation, limiting the humber of features which may be licensed u 
a single sroup, subdivision (4g) of Section IV of this decree, after Said date. 
Shall be inoperative and of no binding force and effect upon the consentin: 
defendants, or any of them, except with respect to licenses entered into prior 
to September 1, 1942. for the exhibition of features released prior to such da 
ind subsequent to August 31, 1941. 

(Cc) If, prior to June 1, 1942, a decree Shall have been entered against +) 
defendants United Artists Corporation, Universal Corporation, and Columb; 
Pictures Corporation Containing provisions requiring each of them to trade show 
its features before licensing the same for exhibition, any consenting defenda; 
may at any time thereafter file herein a Written notice of its election to bi 
relieved from further compliance with Section III of this decree and to comply 
with said provisions oF such decree against Said defendants United Artist: ; 
Corporation. Universal Corporation, and Columbia Pictures Corporation. ) 


, 
thereupon an order or suplemental decree Shall be entered herein on the apy 
cation of the deft ndant or defendants so electing which shall subject 
defendant or defendants to such provisions of such other decree and entitl 
or them to the benetits of any terms thereof providing for the Suspension, modif 
cation, or yvaeation of said provisions, and relieve it or them from fy) 
compliance with the provisions of Section III of this decree, 

(d) If, prior to June 1, 1942, a decree Shall have been entered against th, 
defendants United Artists Corporation, Universal Corporation, and Columbia 
Pictures Corporation containing previsions limiting the humber of features 
which may be licensed in a single group, any consenting defendant may at ar 
time thereafter file herein a written notice of its election to be relieved fron 
further compliance with subdivision (a) of Section Ty of this decree and 
comply with said provisions of such decree against said defendants Unit 
Artists Corporation, Universal] Corporation, and Columbia Pictures Corporatio: 
and thereupon an order or supplemental decree Shall be entered herein on t! 
application of the defendant or defendants so electing which shall subject such 
defendant or defendants to Said provisions of such other decree and entith 
it or them to the benefits of any terms thereof providing for the Suspensio; 
modification or vacation of said provisions, and relieve it or them from further 
compliance with the provisions of subdivision (a) of Section IV of this decree, 

(e) If, prior to June 1, 1942, (1) a decree containing the provisions refer 
to in subdivision (¢) hereof, or (2) a decree containing the provisions ref a 
to in subdivision (qd) hereof, or (3) a decree containing the provisions relerred t 
to in both of said subdivisions. shall have been entered against the defendants S 
United Artists Corporation, Universal Corporation, and Columbia Pictures Cor : ‘ 
poration, but an appeal therefrom has been taken or any of said provisions hay, i 
not become operative and of full foree and effect, then the operation of th i 
provisions dealing with the same subject matter contained in section III 0 
subdivision (a) of Section IV of this decree shall be suspended and shall be of 
no binding force and effect upon any consenting defendant except with respect i of 
to licenses entered into prior to September 1, 1942. for the exhibition of features ' to 
released prior to said date and Subsequent to August 31, 1941. unless and unti! ~~ 
such decree shal] become final and such provisions shal] be in full force and ; 
effect against the defendants United Artists Corporation. Universal] Corporation, Un 
and Columbia Pictures Corporation, After such decree shal] have become fin; ref 
any consenting defendant may at any time exercise its right of election provided Un 
for in subdir isions (ec) and (d) of this Section. ref 


(f) If, at any time, an Act of Congress or a rule or regulation made pursuant 
to an Act of Congress Shall require the trade showing of features before lice: sing F 
the same for exhibition, each of the consenting defendants shal} be relieved the 
from further compliance with Section III of this decree, and if, at any time 
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{et of Congress or a rule or regulation made pursuant to an Act of Congress 


shall limit the number of features that may be licensed in a single group, each 
¢ the consenting defendants shall be relieved from further compliance with 
subdivision (a) of Section IV of this decree In either of such events any 


consenting defendant may at any time make application to this Court, of which 
notice shall be served upon Petitioner and all other consenting defendants, for 
an order relieving the consenting defendants, and each of them, from further 
compliance with Section III or subdivision (2) of Section LV of this decree, o1 
hoth, as the case may be, and yacating the same, and thereupon this Court 
e and enter such an orde: 
At any time after September 1, 1945, any consenting defendant 1 
ate the then effective provisions of Section III nd sulx l 1 a 
Section IV of this decree by filing an application under oath stating that_during 
consecutive twelve months period preceding the filing of such application 
either (1) distributors of motion picture films have licensed 25 pereent or more 
f the features released for exhibition in the United States otherwise than 
rdance with the then effective provisions of Section III and subdivision 
of Section IV of this decree™ or (2) 12% percent or more of the total gross 


vile 


me from licenses for the exhibition of motion pictures in the United St 


tit 
e) iding the gross income of states rights exchanges, has been derived from 
es licensed otherwise than in accordance with the then effective provi 
f Section III and subdivision (a) of Section IV of this deere 
Petitioner and all other consenting defendants shall be served with notice 


filing of such application. 
Upon such application the Court shall enter an order relieving the defendan 
from further compliance with the provisions of Section ITT and subdivision (a) 
f Section LV of this decree, unless within sixty (60) days after service of sucl 
tion Petitioner shall establish to the satisfaction of the Court that dum 
ing said twelve months period less than 12% percent of the total gross income 
fro licenses for the exhibition of motion pictures in the United States, ex 


lu ¢ the gross income of states rights exchanges, had been derived f 
pictures licensed otherwise than in accordance with the then effective pre 


visions of Section LII and subdivision (a) of Section 1V of this decree 


) At any time after September 1, 1942, any consenting defendant may ay 
ply to the Court to vacate the provisions of Section III and subdivision (a) of 
Section IV of this decree, or the provisions of either of such Sections, and upor 
such application, the Court shall enter an order relieving the consenting defer 


ts from further compliance with such provisions, upon such defendant show 


ug to the satisfaction of the Court that, subsequent to said date and by reasor 
the competition of persous not selling exclusively in accordance with said 
provisions of said Sections, or of either of them,” compliance by the applicant 
defendant with such provisions of said Sections, or of either of them, h: | 


nas sup 


stantially and adversely affected the applicant defendant’s business. 
XIII 


Nothing contained in this decree shall apply to operations or activities of 
hy consenting defendant outside of the continental United States * or to opera 
tions or activities of any consenting defendant within the continental United 
States insofar as they relate to the distribution or exhibition of motion pictures 
outside of the continental United States. 


XIV 


Nothing contained in this decree shall be construed to limit or affect the right 
of any distributor defendant, prior to the general release of a motion picture 
to road show such picture or to license or otherwise arrange for the road show 


Or with corresponding then effective provisions of a decree against the defendants 
United Artists Corporation, Universal Corporation, and Columbia Pictures Corporat 
referred to in subdivisions (c) and (d) of this Section, 
2Or with corresponding then effective provisions of a decree against the defendant 
United Artists Corporation, Universal Corporation, and Columbia Pictures Corporat 
referred to in subdivisions (¢c) and (d) of this Section. 

33 See footnote 1 to this Section 

se See footnote 1 to this Section 

* (Section XIII) The continental United States as used herein means the territ 
boundaries of the forty-eight states and the District of Columbia. 
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ilS- 


ing * of such picture upon such terms and conditions as may be fixed by the 
tributor. 


xv 


The provisions of this decree shall not apply to any franchise which was signed 
prior to June 6, 1940, or to any license entered into pursuant to any such fran- 
chise, except that Section VIII hereof shall apply to all such franchises and such 


licenses between parties bound by this degree other than licenses referred to in 
Section XVII hereof. 


xvI 


No consenting defendant and no officer, director, agent or employee of any such 
defendant, shall be deemed to have violated any provision of this decree if the 
arbitration of disputes or controversies arising relative to the subject matter 
thereof is herein provided for, unless such defendant has refused to arbitrate 
such a dispute or controversy in the manner and under the conditions specified 
in this decree and in the Rules of Arbitration and Appeals which are filed here- 
with, as amended from time to time, or has failed or refused to abide by and 
perform the final award™ made and entered in such an arbitration proceeding. 


xvVII 


Nothing contained in this decree shall be construed to limit, impair or restrict 
in any way whatsoever the right of each distributor defendant * to license the 
exhibition, or in any way to arrange or provide for the exhibition in such manner, 
upon such terms and subject to such condiitons as may be satisfactory to it, of 
any or of all of the motion pictures which it may at any time distribute (1) in 
any theatre in the ownership, lease, management or operation, or in the proceeds 
or profits from the management or operation, of which it directly or indirectly, by 
stock ownership or otherwise, owns a financial interest at the time of the entry 
of this decree and also at the time of such license, and (2) in any theatre in the 
ownership, lease, management or operation, or in the proceeds or profits from 
the management or operation, of which such distributor defendant acquires after 
the date of the decree and owns at the time of such license, directly or indirectly, 
by stock ownership or otherwise, a financial interest of not less than 50 percent 
and (3) in any theatre in the ownership, lease, management, or operation, or 
in the proceeds or profits from the management or operation, of which a company 
in which such defendant owned not less than 42 per cent of the common stock at 
the date of the decree and at the time of such license,” acquires after the date 
of the decree and owns at the time of such license, directly or indirectly, by 
stock ownership or otherwise, a financial interest of not Jess than 50 percent. 


XVIII 


For the purpose of securing compliance with this decree, and for no other pur- 
pose, duly authorized representatives of the Department of Justice shall, on the 
written request of the Attorney Genera! or the Assistant Attorney General in 
charge of antitrust matters, and on notice to any consenting defendant, reason- 





36 (Section XIV). Road showing is an exhibition at a theatre where a majority of the mail 
floor seats for each evening performance are reserved and sold at an admission price of not 
less than one dollar. 

87 (Section XVI) For the pape of this Section the final award in any arbitration 
proce under Section X of this decree shall be only a final award for damages as therein 
provided. 

88 (Section XVII) For the purpose of this Section (1) defendant RKO Radio Pictures 
Inc., or its successors, shall be deemed to have the same interest in the ownership, leas¢ 
management, or operation or in the proceeds or profits from the management or operati: 
of any theatre which Radio-Keith-Orpheum Corporation, or its successors, directly or 
indirectly, has; and (2), defendant Vitagraph, Inc., or its successors, shall be deemed t 
have the same interest in the ownership, lease, management, or operation or in the proceeds 
or profits from the management or operation of any theatre which Warner Brothers 
Pictures, Inc., or its successors, directly or indirectly, has. 

*In the case of the distributor defendant Twentieth Century-Fox Film Corporation, or 
its successors, the defendant National Theatres Corporation, or its successors, shall] be 
deemed to be such a company if said distributor defendant owned not less than 42 per cent 
of its common stock at the date of the decree and not less than 35 per cent of its common 
stock at the time of such license, provided not less than 42 percent of its common stock is 
owned by Twentieth Century-Fox Film Corporation, or its suecessors, and by present or 
future officers or directors of National Theatres Corporation, or its successors 
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able as to time and subject matter, made to such defendant at its principal office, 
and subject to any legally recognized privilege, (1) be permitted reasonable 
access, during the office hours of such defendant, to all books, ledgers, accounts, 
correspondence, memoranda and other records and documents in the possession 
or under the control of such defendant, relating to any of the matters contained 
in this decree, and (2) subject to the reasonable convenience of such defendant, 
and without restraint or interference from it, be permitted to interview its 
officers or employees regarding any such matters, at which interview counsel 
for the officer or employee interviewed and counsel for the company may be 
present. Without in any way limiting the rights granted in the foregoing pro- 
visions of this Section each of the distributor defendants shall keep at its 
principal office current records, which shall be accessible for the purpose afore- 
said, showing— 

(1) The dates when and the places where each of its features is trade 
shown, the names of the trade publications wherein notice of eaclt trade 
showing was published, and the dates of publication; the name and location 
(by town and exchange district)“ of each theatre in which each feature is 
licensed for exhibition, and the date of license thereof ; 

(2) As to each license entered into by it, the date thereof and the names 
and location (by town and exchange district) “ of the theatres involved, the 
names of the parties thereto and of the distributor’s sales representative 
who negotiated the license, and the names of the features licensed for 
exhibition ; 

(3) All arbitration awards rendered against the distributor with a state- 
ment showing what the distributor has done to comply therewith. 

Information obtained pursuant to the provisions of this Section shall not be 
divulged by any representative of the Department of Justice to any person other 
than a duly authorized representative of the Department of Justice except in 
the course of legal proceedings to which the United States is a party, or as 
otherwise required by law. 


xIx 


Except as otherwise expressly and specifically provided in this decree, nothing 
herein shall be construed to limit the right of any distributor defendant to svlect 
its own customers, to bargain with them in accordance with law, or to negotiate 
with or to license to or to accept any offer from any exhibitor to license its mc tion 
pictures or any number thereof up such terms and conditions as it deems advis able 
or to its best interests. 


xx 


The provisions of Section III, of subdivision (a) of Section 1V, of Section V 
and of Section X of this decree shall have application only with respect to 
features released in the United States after August 31, 1941. 


xxI 


Petitioner, by its counsel, has represented to the Court that the public interest 
requires that the provisions of this decree shall operate for a trial period of 
three years from the date of entry hereof. Petitioner has further represented 
to the Court, and each of the consenting defendants has consented to the entry 
of this decree upon the condition, that Petitioner will not for a period of three 
years after the entry of this decree, either in this action or any other action 
or proceeding against any such defendant seek either the relief or any thereof 
prayed in paragraphs (4), (5) and (6) of Section VIII of the Petition filed 
herein July 20, 1988, or in paragraphs (5), (6) and (7) of Section VIII of the 
Amended and Supplemental Complaint filed herein November 14, 1940, or other- 
wise seek to divorce the production or distribution of motion pictures from their 
exhibition; or to dissolve any such defendant or any corporation in which any 
such defendant has, directly or indirectly, a substantial stock interest and which 
is engaged in the exhibition of motion pictures or holds directly or indirectly 
a substantial stock interest in any corporation so engaged, or to dissolve or 
break up any circuit of theatres of any such defendant or of any such corpora- 
tion, or to require any such defendant, corporation or circuit to divest itself of 
its interests or any thereof, direct or indirect, in motion picture theatres in 
which it had an interest at the date of the entry of this decree. 








See footnote 4 of Section ITI. 
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XXII 


1. The method and conditions of and the procedure for the arbitration 
claims and controversies hereinbefore provided for in this decree, as wel 
the arbitration of claims and controversies provided for in any decree refern 
to this decree which may be entered by the District Court of the United Stat 
for the Northern District of Illinois, Eastern Division, in an action ent 
“United States of America, Petitioner, against Balaban & Katz Corporat 
et al., Defendants”, modifying a consent decree entered in said action on Aj 
6, 1932, and the arbitration of claims and controversies provided for in 
decree referring to this decree which may be entered by the District Cow 
the United States for the Southern District of California, Central Division 
an action entitled “United States of America, Plaintiff vs. West Coast Theatres 
Incorporated, et al., Defendants’, modifying a consent decree entered in 
action on August 21, 1930, shall be as specified in this Section and in the R 
of Arbitration and Appeals which are provided for hereinafter. 

2. An arbitration system for the arbitration of claims and controversies refer) 
to in this decree shall be administered by an impartial Administrator. 

The Administrator shall establish and maintain an Arbitration Tribuna 
each city in the United States in which three or more of the distributor def: 
aunts shall maintain exchanges. ' 

The Administrator shall establish and maintain a panel of not less than 
arbitrators for each Arbitration Tribunal and shall establish and maint 
suitable offices and personnel, including a clerk, for each Arbitration Tribu 
and for the Appeal Board provided for hereinafter. The Administrator s! 
have the power to appoint and remove members of the panels and personnel. 

8. No person shall be appointed a member of any panel of arbitrators who has 
any financial interest in, or has or has had any connection with, the production 
distribution or exhibition of motion pictures, or has or has had any interes 
any motion picture theatre as landlord, lessor, or otherwise. 

4. The American Arbitration Association is appointed Administrator of the 
arbitration system under this decree, and is authorized and directed to perform 
the duties and functions of such Administrator until further order of the Court 

Any successor to the American Arbitration Association as Administrator shal! 
be appointed by the Court on the joint application and recommendation of the 
Petitioner and of a majority of the distributor defendants, except that if the Peti- 
tioner and a majority of the distributor defendants fail to join in making such 
application and recommendation the successor Administrator shall be appointed 
by the Court. 

5. There shall be a Budget Committee consisting of three members, one of 
whom shall be appointed by the Administrator, one of whom shall be appointed 
by the distributor defendants, and one of whom shall be the Chairman of the 
Appeal Board. The -Budget Committee shall budget the cost of the mainte 
nance and operation of the arbitration system. Such budget for the first twelve 
months of the operation of the arbitration system shall not exceed four hundred 
ninety thousand dollars ($490,000.00), exeept with the consent of a majority of 
the distributor defendants. The budget for each succeeding twelve montlis 
period shall not exceed four hundred and sixty-five thousand dollars ($465, 
000.00), except with the consent of a majority of the distributor defendants, 
provided, however, that the Court may, on the application of the Petitioner, 
and for good cause shown, order an increase in the budget for any year in such 
amount, not exceeding fifty thousand dollars ($50,000.00), as it may find 
necessary for the effective operation of the arbitration system. 

6. Each arbitrator shall be selected and each arbitration proceeding shall be 
conducted in the manner prescribed by the Rules of Arbitration and Appeals which 
are filed herewith and are hereby approved. Such Rules may be amended or 
added to from time to time by the Administrator with the approval of a majority 
of the Appeal Board upon notice to the Petitioner and to the distributor defendants 
of such proposed amendments or additions and an opportunity for a hearing 
thereon. No amendment of or addition to such Rules shall change the qualifica- 
tions of arbitrators as set forth in Rule II of such Rules or deny to any exhibitor 
or distributor defendant the right to intervene as a party in any proceeding by 
which it may be affected or deny to any party to an arbitration proceeding the 
right: to receive notice of all proceedings therein; to participate in the selection 
of arbitrators; to challenge the qualifications of arbitrators; to be represented by 
counsel or otherwise; to secure the production of witnesses and of evidence; 
to examine and cross-examine all witnesses; and to appeal to the Appeal Board 











MOTION PICTURE 





DISTRIBUTION TRADE PRACTICES Vol 























































adverse award The Rules may provide for the arbitration of 
roversies between distributor defendants and exhibito othe ha 
controversies referred to in subdivision 1 of this Section which | 


eement between the parties thereto shall be submitted to the tribunals 
here shall be an Appeal Board which shall have jurisdiction to determine 
neals from awards made by the Arbitration Tribunals It shall consist of 


ee members appointed by the Court, each of whom shall be a person of known 
npartiality and distinction. Each such member shall be appointed for 
f three vears and shall serve during such term unless he shall be removed by 
of the Court or shall resign. Each member of the Appeal Board shall 


ble for reappointment. 

| ! member of the Appeal Board is disqualified from passing upon ar 
nneal, or is temporarily unable because of illness, absence or other cause 
, «a member of the Appeal Board, the Court mav. on application of one 

i ubers of the Appeal Board, appoint another person of known impart 
and distinction to act as a temporary member of the Appeal Board in place of th 
ember so disqualified or unable to act. The compensation of such temporary 
ember shall be fixed by the Court. 

One member of the Appeal Board shall be designated by the Court as the 


ly 


| Chairman of the Board. 
| The members of the Appeal Board shall be compensated on an annual basis 
The Chairman of the Board shall be paid twenty thousand dollars ($20,000.00) 


per annum, and each of the other members of the Board shall be paid seventeen 
housand five hundred dollars ($17,500.00) per annum. 
Che Appeal Board shall have its offices in New York, New York 
S. The expenses of the arbitration system shall be paid out of a fund admin 
istered by the Administrator. Such fund shall be established and maintained: 
by filing fees provided for by the Rules of Arbitration and Appeals: by penalties 
imposed in accordance with the provisions of Sections IV and V of this decree, 
and by such additional amounts, to be paid by the distributor defendants, as 
iy be determined by the Budget Committee from time to time to be necessary 
Such amounts shall be assessed by the Administrator to and shall be paid by the 
several distributor defendants in ameunts proportionate to their respective gross 
receipts from licenses for the exhibition of motion pictures in the United States 
The proportionate gross receipts of such defendants during the 1939-40 motion 
picture season shall be used in determining the amount to be paid by each such 
defendant for the expenses of establishing the arbitration system and of main- 
taining it during the first twelve months of its operation. Thereafter the gross 
weipts for the motion picture season ending on the August Sist immediately 
preceding the start of the particular twelve months period shall be used in deter 
inining such amounts. 
Each distributor defendant shall inform the Administrator promptly after the 
end of each motion-picture season of its total gross receipts during such motion 
picture season from licenses for the exhibition of motion pictures in the United 
States. Such information shall be treated by the Administrator as confidential 
and shall not be divulged except as required by law. 

9. Any person who has the right to institute an arbitration proceeding under 
any provision of this decree or of any other decree referred to in subdivision 1 
of this Section may institute and prosecute such proceeding in the manner and 
subject to the conditions specified in the Rules of Arbitration and Appeals upon 
the condition that such person file with the Clerk of the Arbitration Tribunal a 
submission, in the form and executed in the manner prescribed by the Adminis 

trator, which shall provide in substance that such complainant submits the 
controversy to arbitration and undertakes to abide by and to comply fully and 


with whatever final award may be entered therein. 

Any exhibitor or distributor who intervenes as a party in any arbitration 
' proceeding as provided in the Rules of Arbitration and Appeals, shall file with 
: the Clerk of the Arbitration Tribunal a submission, in the form and executed 
' in the manner prescribed by the Administrator, which shall provide, in sub 
5 stance, that such intervenor submits to the arbitration and undertakes to abide 
. by and to accept whatever final award may be entered therein. 
. Representatives of the Department of Justice, duly authorized in writing, 
. shall be permitted reasonable access during regular office hours to all books, 
' ledgers, accounts, correspondence, memoranda, and other records and documents 
y in the possession or under the control of the Appeal Board, of the Arbitration 


Tribunal, and of the Administrator, which relate to the arbitration system and 
to the arbitration of claims and controversies ander this decree. 
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Jurisdiction of this cause is retained for the purpose of: 

(a) Enabling any of the parties to this decree to apply to the Court at any 
time for such orders and directions as may be necessary or appropriate for the 
construction or carrying out of this decree, for the enforcement of complianc: 
therewith, and for the punishment of violations thereof ; 

(b) Enabling any of the parties to this decree to apply to the Court at any 
time for a modification of this decree in order to conform it to any Act of Con- 
gress enacted after the entry of this decree. 

(c) Enabling any consenting defendant to make any application to the Court 
referred to in any provision of this decree. 

(d) Enabling any of the parties to this decree to apply to the Court at any 
time more than three years after the date of the entry of this decree for an) 
modification thereof. 

(e) Enabling any consenting defendant to apply to the Court at any time 
more than three years after the date of the entry of this decree, to vacate this 
decree, or any modification thereof, or to vacate or modify any provision thereof, 
on the ground that under the economic or competitive conditions existing at the 
time of such application, this decree or any modification thereof, or any provision 
thereof, is inappropriate or unnecessary, or oppressive or unduly burdensome 
regardless of whether or not such economic or competitive conditions are new 
or unforeseen. The right of each consenting defendant to make any such appli- 
cation and to obtain such relief is expressly reserved by them and is hereby 
expressly granted. 

Whenever obligations or prohibitions are imposed upon the defendants by the 
laws of any State or by rules or regulations made pursuant thereto, with which 
the defendants by law must comply, the Court, upon application of the defend- 
ants, or any of them, shall from time to time enter orders relieving the defend- 
ants from compliance with any requirement of this decree in conflict with such 
laws, rules, or regulations, and the right of the defendants to make such appli- 
cations and to obtain such relief is expressly granted. 

Any application by any party to this decree under the provisions of this Section 
shall be made in open court upon notice to all of the other parties to this decree, 
and each such party, upon such application, shall have the right and privilege 
of requiring the production of witnesses upon whose testimony such application 
is sought or opposed, and of examining and cross-examining such witnesses in 
accordance with the rules of the Court. 

Dated November 20th, 1940. 

Henry W. Gopparp, 
United States District Judge. 
We hereby consent to the entry of the foregoing decree. 
For the plaintiff: 
(s) Joun T. Cant, 
John T. Cahill, 
United States Attorney. 
(s) THURMAN ARNOLD, 
Thurman Arnold, 
Assistant Attorney General. 
(s) James V. Hayes, 
James V. Hayes, 
(s) Ropsert BE. Seer, 
Robert BE. Sher, 
(s) Rosert L. WricHt, 
Robert L. Wright, 
(s) A. H. Fever, 
A, H. Feller, 
Special Assistants to the Attorney General. 
For the Defendants: 
PARAMOUNT PICTURES, INC., 
PARAMOUNT FYLM DISTRIBUTING CORPORATION, 
By (s) THomas D. THACHER, 
Thomas D. Thacher, 
Simpson, Thacher & Bartlett, 
120 Broadway, New York, N. Y., Their Attorneys. 
Lowe’s, INCORPORATED, 
By (s) Joun W. Davis, 
John W. Davis, Esq., 
15 Broad Street, New York, N. Y. 
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(s) J. Ropert Rvusin, 


r J. Robert Rubin, Esq., 
Y 1540 Broadway, New York, N. Y., Its Attorneys. 
of RApDIO-KEITH-ORPHEUM CORPORATION, 
RKO Pictures, INC., 
RKO Proctor CorRPORATION, 
D- RKO MipWEest CoRPORATION, 
By (s) Wm. J. DoNovAN, 
rt William J. Donovan, Esq., 
Donovan, Leisure, Newton & Lumbard, 2 Wall Street, New York, N. Y. 
WILLIAM MALLARD, Esq., 
1270 Sivth Avenue, New York, N. Y. 
RALSTONE R. IRVINE, Esq., 
ie 2 Wall Street, New York, N. Y. 
is Orro C. Dorrtne, Jr., Esq., 
f, 2 Wall Street, New York, N. Y., Their Attorneys. 
1e KEITH-ALBEE-ORPHEUM CORPORATION, 
n By (s) Monroe GOLDWATER, 
e Monroe Goldwater, Esq., 
Ww GOLDWATER & FLYNN, 
iH 60 East 42nd Street, New York, N. Y., Its Attorneys. 
NV WARNER Bros. Pictures, INC., 
" VITAGRAPH, INC., 
e WARNER Bros. CIRCUIT MANAGEMENT CORPORATION, 
h By (s) JosepH M. PrRosKAUER, 
d- Hon. Joseph M. Proskauer, 
d- 11 Broadway, New York, N. Y. 
h (s) Rospert W. PERKINS, 
i. Robert W. Perkins, Esq., 
821 West 44th Street, New York, N. Y., Their Attorneys. 
n TWENTIETH CENTURY-FOx FILM CORPORATION, 
e, NATIONAL THEATRES CORPORATION, 
re By (s) RicHarp E. Dwicnut, 
yn Richard H. Dwight, 
in Dwight, Harris, Koegel & Caskey, 


100 Broadway, New York, N. Y., Their Attorneys. 
Filed: Nov. 20, 1940. 


Ix THE District Court oF THE UNITED STATES FOR THE SOUTHERN DISTRICT OF 
New YorK 


Civil Action No. 87-273 


United States of America, plaintiff, v. Paramount Pictures, Inc.; Paramount Film 
Distributing Corporation; Loew’s Incorporated; Radio-Keith-Orpheum Corpo- 
ration; RKO Radio Pictures, Inc.; Keith-Albee-Orpheum Corporation; RKO 
Proctor Corporation; RKO Midwest Corporation; Warner Bros. Pictures, Inc. ; 
Vitagraph, Inc.; Warner Bros. Circuit Management Corporation; Twentieth 
Century-Fox Film Corporation; National Theatres Corporation; Columbia 
Pictures Corporation ; Screen Gems, Inc. ; Columbia Pictures of Lousiana, Inc. ; 
Universal Corporation; Universal Pictures Company, Inc.; Universal Film 
Exchange, Inc.; Big U Film Exchange, Inc.; and United Artists Corporation, 
defendants 


RULES OF ARBITRATION AND APPEALS PURSUANT TO SUBDIVISION 6 oF SECTION 
XXII oF THE DECREE IN THE ABOVE ENTITLED ACTION 


I. INITIATION OF ABRITRATION 


An arbitration proceeding shall be initiated by filing with the Clerk of the 
Tribunal having jurisdiction of the controversy a Demand for Arbitration and a 
submission as provided in subdivision 9 of Section XXII of the Decree, and by 
paying a filing fee of $10.00 to the Clerk of the Tribunal. 

Filed herewith and made a part of the Rules is a map“ showing the territory 


© Not printed herein. 
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throughout which each Arbitration Tribunal shall have jurisdiction (each of 
which territories is hereinafter called an Arbitration District), and the cit 
each such Arbitration District in which the Arbitration Tribunal shall be loc: 
The Tribunal having jurisdiction in a particular proceeding shall be the Trib 
maintained pursuant to Section XXII of the Decree in the Arbitration Dist 
in which the complainant’s theatre is located, except that when a distributor 
institutes an arbitration proceeding the Tribunal having jurisdiction shall be th 
‘Tribunal in the Arbitration District in which the theatre involved is located 

The Demand for Arbitration shall be signed by the complainant and shal 
forth: 

The name and address of the complaining party; the name and address of e; 
theatre involved in the controversy; the name and address of each exhibito: 
distributor against whom complaint is made (hereafter sometimes referred to 
as a defending party); the name and address of each other exhibitor and di 
tributor whose business or property it is believed by the complainant may be 
affected by an award in the proceeding; and a brief statement in simple language 
of the claim and the relief sought. 

At the time of filing the Demand the complainant shall deliver to the Clerk of 
the Tribunal sufficient copies of the Demand to enable the Clerk to deliver one 
copy to each defending party and to each other exhibitor and distributor na: 
in the Demand, and the Clerk shall forthwith make such delivery. 

Within seven days after the date on which the Clerk of the Tribunal deliv« 
copy of the Demand to a defending party, such party may sign and file y 
the Clerk of the Tribunal a list giving the name and address of each exhibit 
or distributor not named in the Demand whose business or property 
believed by such party may be affected by an award in the proceeding 

The Clerk of the Tribunal shall forthwith deliver a copy of the Demand 
each exhibitor and distributor named in any list filed by a defending party 

Any exhibitor or distributor named either in the Demand or in any list file 
any defending party and any other exhibitor or distributor whose busines 
property may be affected by an award in the proceeding may, at any tim 
prior to the commencement of the first hearing, intervene and thereby become ; 
party to the proceeding by filing with the Clerk of the Tribunal a statement 
which shall set forth his interest as an intervenor in the proceeding and a sub 
misison as provided in subdivision 9 of Section XXII of the Decree and by pa 
ing a filing fee of $10.00 to the Clerk of the Tribunal. The Clerk of the Tribun: 
shall forthwith deliver notice of each intervention to each other party to t) 
proceeding. 

Any party who intervenes more than fifteen days after the filing of the D: 
mand shall not be entitled to participate in the selection of the arbitrator. 

If, at any time after the fifteenth day following the filing of the Demand and 
prior to the appointment of an arbitrator, all parties to a proceeding who became 
parties, by intervention or otherwise, on or before said fifteenth day shall by 
written agreement select another Tribunal as the Tribunal having jurisdiction 
and file such agreement with the Clerk of the Tribunal originally having juris 
diction, jurisdiction of the proceeding shall thereby be transferred to the T: | 
bunal so selected. Thereafter no further proceedings shall be had in the Tri j 
bunal originally having jurisdiction except that the Clerk thereof shall fort) 
with deliver notice of such transfer to the American Arpitration Association and 
shall forthwith deliver the entire file in such proceeding to the Clerk of the 
Tribunal so selected, who shall forthwith take the action prescribed in Rule III 
for the appointment of an Arbitrator from the Panel of Arbitrators for his 
Tribunal. 


Il, QUALIFICATIONS OF ARBITRATORS 


No person shall be appointed a member of a Panel of Arbitrators established in 
accordance with the Decree who has any financial interest in, or has or has had 
any connection with, the production, distribution or exhibition of motion pictures, 
or has or has had any interest in any motion picture theatre, as landlord, lessor 
or otherwise. 

No member of a Panel shall serve as an arbitrator in any proceeding if he has 
or has had any financial or other relations with any party to the proceeding, or 
has any interest in the result of the proceeding, or has any personal bias, which 
might prejudice the right of any party to a fair and impartial award. 


Folia 


: 
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Ill. 





APPOINTMENT OF ARBITRATORS 


Not less than fifteen nor more than seventeen days after the filing of the 
Demand in accordance with Rule I, the Clerk of the Tribunal shall deliver to each 
party an identical list of arbitrators selected from the Panel of Arbitrators, for 
the purpose of enabling the parties to indicate thereon their preference of arbi 
rators. If the Clerk of the Tribunal does not receive the list from any party 
within seven days after the delivery of the list to such party, all the names on 
such list shall be deemed acceptable to such party. 

The Clerk of the Tribunal shall forthwith appoint an arbitrator from the names 
indicated as acceptable to all parties. In the event no name appears from the 
lists to be acceptable to all parties, or that none of those shown to be acceptable 
s available, the American Arbitration Association shall appoint an arbitrator 
from the remaining members of the Panel. 

Not less than sixteen days after the filing of the Demand and prior to the 
appointment of an arbitrator (or in the case of an arbitration of a controversy 
under either Section IV or Section VII of the Decree, at any time prior to the 
appointment of an arbitrator) the parties to any controversy may by written 
agreement unanimously appoint one or more arbitrators from the Panel of Arbi 
trators to arbitrate such controversy by filing such agreement with the Clerk of 
the Tribunal. 

No irregularity in the appointment of an arbitrator shall affect the validity of 
the proceeding or of the award. 

Notice of appointment shall forthwith be given to the arbitrator by the Clerk 
of the Tribunal, and a signed acceptance obtained. 


IV. REMOVAL OF ARBITRATOR AND FILLING OF VACANCY 


Upon written application of any party prior to the date the arbitrator's award 
becomes final, the American Arbitration Association shall, upon proof satisfactory 
to it that an arbitrator is disqualified under Rule II, revoke the appointment of 
such arbitrator and declare the office vacant and the award, if any, vacated. 
No such action shall be taken by the American Arbitration Association in any 
case where an award has been made unless the applicant party shall have given 
five days’ notice of its application to all other parties. Unless application for 
disqualification is made immedately following a party's discovery of the reason 
therefor, such party shall be deemed to have waived such disqualification 

The American Arbitration Association also may revoke the appointment of 
an arbitrator at any time by reason of his neglect, refusal, or failure to perform 
the duties of his office. 

If the appointment of an arbitrator is revoked, or if by reason of resignation, 
death, or illness an arbitrator is unable to perform the duties of his office, a new 
arbitrator shall forthwith be appointed by the Clerk of the Tribunal from amonz 
the names acceptable to the parties or by the American Arbitration Association, 
n accordance with the second paragraph of Rule ITI. 


Vv. HEARINGS 


Hearings shall be held at the office of the Arbitration Tribunal having jurisdic 
tion of the controversy involved or at such other place in the same Arbitration 
District as may be agreed upon by the parties with the consent of the arbitrator 

Hearings shall commence as promptly as possible after the appointment of the 
arbitrator. 

The arbitrator shall fix the time of the beginning of the hearing and may ad 
journ the hearing from time to time. 

The Clerk of the Tribunal shall deliver to the parties written notice of the 
name of the arbitrator and of the time and place of the beginning of the hearing 
at least five days prior thereto, unless such notice is waived by the parties. 


VI. PROCEDURE AT HEARINGS 


The arbitrator shall take the oath of office in the form prescribed by the Admin- 
istrator before commencing the hearing. 

Parties may be represented by counsel or by others. 
Each party shall have the right to examine or cross-examine all witnesses. 
Witnesses shall testify under oath or its legal equivalent. 
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Evidence shall be received only at hearings of which all parties shall have haq 
due notice and the arbitrator in making his award shall consider only evidence 
received and such inspections as he may make hereunder. 

The arbitrator shall have power to require any party to produce such records 
or documents as the arbitrator may deem necessary to a proper determination of 
the controversy. In lieu of producing or offering original records or docuny 
any party may, with the approval of the arbitrator, produce or offer sworn copies 
thereof or sworn excerpts of the relevant or material portions thereof. If am 
party challenges the authenticity, correctness or adequacy of such documents or 
excerpts, the arbitrator shall determine such authenticity, correctness, or a 
quacy. All exhibits offered in evidence shall be numbered and so marked as to 
indicate whether or not they were received. 

The arbitrator shall be the judge of the relevancy and materiality of the evi- 
dence offered and conformity to legal rules of evidence shall not be necessary 

Whenever the arbitrator deems it necessary he may make an inspection in con- 
nection with the subject matter of the controversy upon notice to the parties. 

The arbitrator may hear argument and receive briefs. 


VII. CLOSING AND REOPENING THE PROCEEDING 


After all parties have indicated that they have no further evidence to offer, the 
arbitrator shall declare the proceeding closed. 

Prior to the expiration of the time for making an award the arbitrator may 
reopen the proceeding upon his own initiative, or for good cause upon the written 
application of any party on five days notice te all other parties. 

At any time within twenty days after the award has been filed the arbitrator 
may also reopen the proceeding for the purpose of correcting inadvertent errors 
in the award. 


VIII, DEFAULTS AND WITHDRAWALS 


If any party to a proceeding defaults by failure to comply with the fourth 
paragraph of Rule XI or withdraws from the proceeding after an arbitrator is 
appointed, the proceeding shall nevertheless continue to an award unless all other 
parties to the proceeding consent to a dismissal. A party who defaults or with- 
draws shall not be entitled to participate further in the proceeding but shall be 
bound by the award. 


IX. POWERS OF ARBITRATORS 


The arbitrator shall have the powers and shall perform the duties granted to 
and imposed upon him by the Decree and these Rules, and in making his award 
he shall comply with the Decree and these Rules. 


xX. AWARDS 


The award shall be filed with the Clerk of the Tribunal within thirty days 
from the date of closing the proceeding, or from the date fixed by the arbitrator 
for the filing of briefs, whichever is later. 

The award shall be specific, shall contain such findings as are required by the 
Decree and shall be signed by the arbitrator and acknowledged before a notary 
public or other officer duly authorized to administer oaths. 

In his award the arbitrator shall assess costs against the losing party or parties 
or apportion them among the parties as he may deem proper. Costs shall be 
limited to the arbitrator’s fee and the filing fees. 

The Clerk of the Tribunal shall forthwith deliver a copy of the award and any 
corrected award to each party, with the date of filing endorsed thereon. 

The award, or, if corrected, the corrected award, shall become final and binding 
upon the parties upon the expiration of the time for filing a notice of appeal there- 
from, unless an appeal is taken in accordance with these Rules. 


XI. ARBITRATOR'S FEES 


The American Arbitration Association shall fix for each Arbitration District 
the per diem rate of the arbitrator’s fee, which in no event shall exceed $50.00 per 
diem. The arbitrator shall be entitled to the per diem fee for each day or part 
thereof that he shall attend a hearing or make an inspection. 
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Any expenses incurred by an arbitrator in making inspections as provided 

n Rule VI, and in conducting hearings at other places than the Tribunal office 

as provided in Rule V, shall be borne equally by the parties. 

No other compensation or expenses and no gratuities or benefits of any kind 
shall be paid to or conferred upon an arbitrator by any party. 

Prior to the commencement of each day’s hearings or inspection, each party 
to the proceeding shall deposit with the Clerk of the Tribunal a sum equal to the 
arbitrator’s per diem fee. Failure to make such deposit shall constitute a default. 

After the ward is filed, the arbitrator shall be paid his fee out of the sums de- 
nosited by the parties to the proceeding. The Clerk of the ‘Tribunal shall return 
any undisbured sums to the parties entitled thereto upon the final disposition of 
controversy. 


the 


XII, STENOGRAPHIC cost * 


The Clerk of the Tribunal shall make the necessary arrangements for the 
taking of a stenographic record of the testimony when such a record is requested 
by one or more of the parties, who shall deposit the cost thereof with the Clerk 
of the Tribunal. 

Any party desiring a transcript of the stenographie record of the hearing 
shall pay the cost thereof and in the event that such party did not pay the cost 
of taking the stenographic record it shall reimburse the other party or parties 
for the cost thereof. 

XIII. EXTENSIONS OF TIME 


The parties may in writing unanimously agree to extend the time specified in 
any of the foregoing rules and, except as to Rule X, the arbitrator may extend 
such time upon the writen application of any party upon five days notice to a 
other parties. 

XIV. NOTICE OF APPEAL 


Any party to a proceeding may appeal from an award by filing a notice of 
appeal with, and paying a filing fee of $25.00 to the Clerk of the Tribunal in 
which the award was made, not later than twenty days after the date of filins 
of the award or the corrected award. The Clerk of the Tribunal shall forthwith 
deliver a copy of the notice of appeal with the date of filing endorsed thereon 
to each party to the proceeding and to the Clerk of the Appeal Board. 

The appellant shall have made at his own expense, and, within ten days after 
filing the notice of appeal, shall file with the Clerk of the Tribunal in which the 
award was made, three copies of the transcript of the stenographic record of the 
hearing or such abbreviation thereof as may be agreed upon by the parties. 


XV. RECORD ON APPEAL 


Upon receipt of the three copies of the transcript or an agreed abbreviation 
thereof filed by the appellant, the Clerk of the Tribunal shall forthwith prepare 
the record on appeal which shall consist of the following: 

1. The Demand for Arbitration and the submission. 

2. Statements and submissions of intervening parties. 

3. Notice of appointment and signed acceptance of the arbitrator. 

4. Clerk’s record of hearing. 

5). Three copies of the transcript of the stenographic record of hearing or 
such abbreviation thereof as may have been agreed upon by the parties. 

6. Exhibits received in evidence and exhibits offered but not received in evi 
dence, except such as may be omitted by stipulation of the parties. 

7. The award. 

Unless otherwise directed by the Appeal Board, the record on appeal shall 
remain on file in the Tribunal until the expiration of the time for filing of all 
briefs as provided in Rule XVI. 

Immediately upon the expiration of such time the Clerk of the Tribunal shall 
transmit the record on appeal to the Clerk of the Appeal Board 


XVI. PROCEEDINGS ON APPEAI 


Within thirty days after the filing of the notice of appeal, each party shall 
deliver a copy of his brief on appeal to every other party and file with the Clerk 


_—_—________.. 


“Under Rule XIV no appeal can be taken unless three copies of the transcript of th 
record or an abbreviation thereof are filed with the Clerk of the Tribunal 
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of the Appeal Board six copies of such brief with proof of delivery of a copy 
thereof to each other party. 

Within forty days after the filing of the notice of appeal, each party shall 
deliver a copy of any answering brief to each other party and file with the Clerk 
of the Appeal Board six copies of such brief with proof of delivery of a copy 
therecf to each other party. 

Upon the written agreement of all parties the Appeal Board shall, and upon 
its own initiative may, order oral argument. At any time not later than five 
days after the expiration of the time for filing answering briefs any party may 
apply to the Appeal Board for permission to present oral argument. Such ap- 
plication shall be in writing, shall state the reasons therefor and shall be 
filed with the Clerk of the Appeal Board, together with proof of delivery of a 
copy thereof to each other party. Any objection to such application shall be made 
in writing and filed with the Clerk of the Appeal Board, together with proof of 
delivery of a copy thereof to each other party, within five days after the filing 
of the application. The ruling on such application shall be made by the Appeal! 
Board forthwith after the expiration of the five day period allowed for the 
filing of objections and a copy of the ruling shall forthwith be delivered by the 
Clerk of the Appeal Board to all parties. 

When the Appeal Board has ordered oral argument it shall fix the date thereof, 
The Clerk of the Appeal Board shall deliver to the parties notice in writing 
of the time and place of such argument, at least ten days prior thereto. 

Oral arguments shall be heard by the Appeal Board only in New York, New 
York. 


XVII. DECISION AND OPINION OF THE APPEAL BOARD 


All members of the Appeal Board shall pass on all appeals and, except as 
provided in Rule XLX, on all other matters, and the concurrence of two shall 
be necessary to a decision. 

The decision of the Appeal Board together with an opinion stating the reasons 
therefor shall be in writing and signed by the members of the Appeal Board or 
a majority thereof. The decision shall be acknowledged before a notary public 
or other officer duly authorized to administer oaths. The decision and opinion 
shall be filed with the Clerk of the Appeal Board, who shall forthwith file a 
copy thereof with the Clerk of the Tribunal and shall forthwith deliver a copy 
thereof to each of the parties. The Clerk of the Tribunal shall forthwith notify 
each of the parties of the date of filing with him. 

The Appeal Board in its decision may affirm, modify, correct or reverse the 
award of the arbitrator, including provision for costs therein, or May remand 
the proceeding to the Tribunal for a rehearing or for further action in accord 
ance with the decision of the Appeal Board. 

The Appeal Board in its decision may assess the cost of the stenographic record 
and of the transcript thereof against the losing party or parties, or apportion it 
among the parties as it deems proper. 


XVIII. PROCEEDINGS SUBSEQUENT TO DECISION OF APPEAL BOARD 


Unless the Appeal Board remands the proceeding to the Tribunal or reopens the 
proceeding as hereinafter provided, the decision of the Appeal Board shall become 
the final award and shall become binding on all parties ten days after it is filed 
with the Clerk of the Tribunal. 

When the Appeal Board remands a proceeding the arbitration shall thereupon 
proceed in accordance with the decision of the Appeal Board. 

Within ten days after the decision of the Appeal Board has been filed with the 
Clerk of the Tribunal the Appeal Board may reopen the proceeding for thie 
purpose of correcting inadvertent errors. In such case the corrected decision 
shall be signed and acknowledged and copies thereof shall be delivered and filed 
as provided in Rule XVII. Such corrected decision, unless it remands the 
proceeding to the Tribunal, shall become the final award and shall become binding 
on all parties when it is filed with the Clerk of the Tribunal, or ten days after 
the decision corrected thereby was filed with the Clerk of the Tribunal, whichever 
is later. 

XIX. EXTENSION OF TIME 


The parties may by written agreement extend the time specified in any of the 
Rules relating to appeals, and any member of the Appeal Board may do so upon 
the written application of any party made upon five days notice to all other 
parties. 
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XX. SUBMISSION OF OTHER CONTROVERSIES 


Controversies between exhibitors and distributors other than those referred 
to in subdivision 1 of Section XXII of the Decree may be submitted to the 
arbitration system by the parties thereto, provided : 

. ,) At least one of the parties thereto is a distributor defendant as defined in 
the Decree; and 

bh) A submission in writing setting forth the controversy to be arbitrated is 
sioned by all the parties thereto and filed with the Clerk of the Tribunal having 
jurisdiction. 

“ These Rules in so far as they are applicable shall apply to the arbitration 
of such controversies except as the submission may otherwise proy ide and except 
that no exhibitor or distributor may intervene therein. 


XXI. ACCESS TO RECORDS 


At no time shall access to the record of any proceeding or appeal be permitted 
to any person not a party, except that awards, decisions and opinions may be 
made public. 

XXII. DEFINITIONS 


“Decree” means the Consent Decree dated November 20, 1940 entered in the 
District Court of the United States for the Southern District of New York in an 
action entitled “United States of America vy. Paramount Pictures Inc., et al.” 

“Arbitration Tribunal” and “Tribunal” mean the Tribunal established by the 
American Arbitration Association in any city as provided in the Decree. 

“Clerk of the Tribunal” means the Clerk of the Arbitration Tribunal having 
jurisdiction. 

‘File with the Clerk” means actual receipt by the Clerk. 

“Deliver” or “Delivery” means either personal delivery or the placing of the 
document in the mails properly stamped and addressed to the person intended to 
receive such document. 

“Proof of Delivery” means an admission of delivery or an affidavit of personal 
delivery or of mailing. 

“Award” means award and findings. 

“Person” means any individual, partnership, unincorporated association or 
corporation. 

The above Rules of Arbitration and Appeals are hereby approved. 

November 20th, 1940. 

(s) Henry W. Gopparp, 
United States District Judqe 
Filed Nov. 20, 1940. 


EXHIBIT B 


ALLIED STATES ASSOCIATION Of} 
Morion Picture EXurpeirors, 
Washington, D. C., April 30, 1953 
Mr. SPYROS SKOURAS, 


President, Twentieth Century-Fox Corp., New York, N. Y. 


Dean Mr. Skouras: I have been meeting with Mr. Rubin, of Loew’s, Mr 
Keough, of Paramount, and Mr. Perkins, of Warner Bros., for exploratory talks 
arbitration. I went to these gentlemen first because I have known them for 
good many years and they presumably know me. While I do not understand 
that they constituted a committee representing film companies, I imagine they 
will report the substance of our conversations to the others 
On Thursday I telephoned your secretary in hopes of seeing you for 


ig a lew 
inutes, but you were out of the city. Since I must report to my board in Kansas 
ty on May 14, I wanted to verify a statement made by one of my directors, 
Mr. Berger, to the effect that you favored arbitration even to the point of arb 
trating film rentals. Mr. Berger and his associates in Minnesota attach consid 
erable importance to this and I would like to hear from you concerning it before 
making my report. . 

The questions which I put to you are: Is Twentieth Century-Fox prepared to 
rbitrates film rentals; and if so, has it given consideration to a method f 


ing so? 


or 
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I believe the minds of the gentlemen above named and mine go along on most 
of the points involved in reestablishing arbitration in the industry, and they no 
doubt will inform the several companies what these are. However, we did not 
have a meeting of the minds on the question of arbitrating claims for alleged 
false returns on percentage engagements, such as are now handled by Messrs 
Sargoy & Stein through the courts. It seemed to me that if the purpose ip 
setting up arbitration is to discourage and reduce litigation, then all contro- 
versies which might give rise to litigation should be included in the system. 

I would be glad to have your opinion on this point also, if you would care to 
express it. 

In conclusion let me again emphasize that our talks were purely informal, 
searching for common ground, but binding no one. Further steps so far as 
Allied is concerned will depend upon the reaction of our board to the information 
which I shall lay before the directors on the 14th. If we ever get down to author- 
ized negotiations, your company will, of course, be represented. Then I sha) 
no doubt meet your Mr. Koegel, whom I do not know at all. 

Yours very truly, 
ABRAM FE. Myers. 


Exurpsit C 


TWENTIETH CENTURY-Fox FitmM Corp., 
New York, N. Y., May 11, 1951. 
Mr. ABRAM F. MYERS, 
Allied States Association of Motion Picture Eavhibditors, 
Washington, D. C. 


Dear Mr. Myers: I have your letter of April 30, the contents of which I have 
read with great interest, and do want you to know that I was happy to talk with 
you over the phone today. 

As the meeting of your board will take place in Kansas City on May 14, 
I suggest you contact me on your return so that we can arrange to have a luncheon 
meeting here with all my associates. Later, we can hold another meeting and 
have present the persons mentioned in your letter and their associates. At such 
time we can discuss the subject at length. 

Whether or not you or I have any authority concerning the issues at stake is 
of no consequence because, I am sure you will agree with me, that the fate of 
our industry is in the balance and, therefore, the subject is of such great impor- 
tance that technicalities can be put aside for the time being. Our sole purpose for 
getting together is to express our views and endeavor to find some solution that 
will be of benefit to our industry. 

Again I want you to know how happy I was to talk to you and look forward 
to hearing when we can arrange for the luncheon meeting. 

With kindest regards. 

Sincerely, 
SPYRos. 


Exuisit D 


ALLIED STATES ASSOCIATION OF MOTION PictUuRE EXHIBITORS, 
Washington, D. C., June 1, 1951. 
Mr. Spyros P. Skouras 
President, Twentieth Century-Fox Film Corp., 
New York, N. Y. 

Dear Mr. Skouras: When I finally returned to Washington, I not only found 
an accumulation of urgent business but I contracted a bad summer cold which 
hampered me in dispatching it. This will account for the delay in responding to 
your letter dated May 11. 

I am very anxious to meet with you, as proposed in your letter, at the earliest 
convenient time. Next week I must comply with the Judiciary Committee’s 
request that I complete my statement in reference to a pending bill; also I 
have some other rather important engagements. However, I will be free to come 
to New York any day during the week beginning June 10 that will be convenient 
to you. 
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Maybe I am unduly concerned, but I have a feeling that the industry is drifting 
thout inspiration or guidance during the most critical period in its history 
eone will have to take the lead in breaking the existing stalemates and se¢ 
t something is done. 
Yours very truly, 
ABRAM F’, MYERS 


ExuHIsit E 


TWENTIETH CENTURY-Fox FILM CorpP., 
New York, N. Y., June 4, 195 
ABRAM F.. MYERs, 
{\llied States Association of Motion Picture Erhibitors, 
Washington, D. C. 

DeaR Mr. Myers: Your letter of June 1 has been received and, of course, I will 
be most happy to see you at any time. 

However, the week of June 10 will not be a good time to arrange our meeting, 
as I am leaving this Thursday for Los Angeles. We are holding a convention 
there June 12, 13, 14, and 15, and, as a matter of fact, I do not plan to return 
pefore June 22. 

Any time after that will be agreeable and I suggest that you contact me agair 
after June 22 so that we can arrange for a mutually convenient time to meet 

In the meantime, kindest regards. 

Sincerely, 
Spyros P. SKouRAsS. 


ExHIBIT F 


TWENTIETH CENTURY-Fox FiiM Corp., 
New York, N. Y., July 19, 1951. 
ABRAM F.. MYERs, 
{llied States Association of Motion Picture Erhibitors, 
Washington, D. C. 
Dear ABRAM: Many thanks for advising me in your letter of July 16 the reason 
r your delay in sending me the memorandum, as I was rather worried about it. 
As time is of the essence and since we have so many difficulties, I am most 
anxious that you send me the memorandum as soon as possible. 

Kindest regards. 


sine erely, 
SPYROS 


EXHIBIT G 


TWENTIETH CENTURY-Fox Fi_m Corp., 
New York, N. Y., July 26, 1951. 
Mr. ABRAM F.. MyEks, 
Chairman of the Board, 
Allied States Association of Motion Picture Exhibitors, 
Washington, D. C. 

Drak ABRAM: Many thanks for advising me by wire that it will not be possibi 
for you to complete the draft of the document which we discussed because of 
unexpected interruptions, 

[do understand your reason for the delay. Since I am leaving for Los Angeles 
on Monday night, I would appreciate it if you will be able to have the draft ready 
so that it will reach me on Friday, August 3, when I expect to return here. 

Again my sincere thanks and kindest regards. 

Sincerely, 
SpPyros 


33617—53——-48 
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Exuisir H 
SPYROS SKOURAS, 
President, Twentieth Century-For Film Corp., 
New York, N. Y.: 

Due to unexpected interruptions have not been able to complete draft docu 
ment we discussed which I find must be more detailed than planned in order 
to be understandable. Will mail it Monday or Tuesday, but cannot leave Wash 
ington next week as COMPO has designated me to represent it before Senate 
Finance Committee on August 2 and I must devote myself to necessary prepara 
tion. Believe that you and your associates will want a few days in which ¢ 
study my draft and that postponement of conference until week of August 5 w 
not unduly delay matters. 

ABRAM F. Myers. 


ExuHrsiT [I 


ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS—MEMORANDUM FOR 
tHE ARBITRATION COMMITTEE 


By Abram F. Myers 
I. EXPLANATORY STATEMENT 


The purpose of this memorandum is to place before the Arbitration Committee 
an outline of a plan to give effect to the arbitration resolution adopted at Allied’s 
1951 National Convention. Copies of that resolution were circulated among 
Allied leaders as an attachment to the bulletin dated November 13, 1951, entitled 
“Fall Board Meeting.” It is intended that this outline shall serve as a basis 
for the deliberations of the Committee and the Board of Directors. 

The convention resolution envisions an arbitration system broader in scope 
than any such system ever before put into operation in the motion-picture indus- 
try. For some of the proposals I have been unable to find exact precedents. But 
there must be a first time for everything, and surely the pioneering spirit is 
not dead. The motion-picture business today is facing conditions never hereto 
fore encountered even by its most venerable members. The familiar measures 
for dealing with those conditions, and for adjusting internal differences, have 
proved inadequate. The purpose of the convention resolution, and of this out 
line, is to propose a method for settling intraindustry disputes expeditiously and 
at minimum expense. It is imperative that, as far as possible, the industry be 
spared the distractions incident to such conflicts so that its members can concen 
trate on measures for ending the current box-office recession. 

Drafting a complete plan, satisfactory to all divergent interests, is not a one 
man job. Only Solomon could hope to accomplish that, and the like of him has 
not been seen lately. Therefore, Committee members are requested to give this 
memorandum not merely careful but critical attention. They should meet dur 
ing the forthcoming board meeting and formulate their recommendations. Copies 
ulso are being sent to all directors and to a representative group of Allied leaders 
so that they, too, may come to the meeting prepared to offer criticisms and sug 
gestions. Before leaving Washington, the board, if possible, should formulate 
a definite plan for submission to the film companies which will be the product 
of the best minds in Allied. 


II. PROCEDURAL QUESTIONS 


1. Simple and inexpensive organization.—Revival of arbitration on the broa‘ 
scale herein outlined must necessarily be experimental. Changed industry con 
ditions and new problems to be dealt with make it apparent that arbitration may 
not fulfill the high hopes of some of its more ardent advocates. The writer feels 
that a certain degree of enthusiasm is essential to the attainment of any coopera- 
tive goal but he already has been admonished by Counsel for some of the film 
companies that the matter must be approached with the utmost caution. In the 
circumstances, it would be foolish to commit the industry to an elaborate, expen 
sive arbitration system under the management of the American Arbitration Asso 
ciation, such as was employed under the Consent Decree of November 20, 1940 

My thought is that an arbitration tribunal, to be administered by a local cou 
mittee, should be established in each film-exchange center. The committee in 
each instance should consist of representatives of the film companies (to be 
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designated by such companies) and representative area exhibitors (to be 
designated by the local or regional exhibitor association or associations operat 
ng in the area). Committee members should serve without compensation and 
should perform substantially the same duties that were performed by secretaries 
of the local tribunals under the Consent Decree; that is to say, receive com- 
plaints, mail copies to all affected parties, fix a time and place for the hearing, 
arrange for making a record of all proceedings, ete. 

Several exhibitors whom I have consulted have suggested that the parties to 
any arbitration proceeding should bear the expense incident to such proceeding, 
the costs to be taxed against the loser or losers, or apportioned among the parties 
as was done under the Consent Decree. They are opposed to the idea of local 
tribunals or appeal boards wholly supported and maintained by the distributors 
This would entail the adoption of a schedule of costs for the various steps in a 
proceeding calculated, in the aggregate, to cover all expenses. But since the 
system herein outlined contemplates no overhead expense or salaries, other than 
reasonable fees to persons serving as arbitrators, the taxable costs should not be 
burdensome. 

2. Industry arbitrators.—My legal training makes me feel that any tribunal 
to which a controversy is submitted for determination should be wholly impartial. 
It is'in the judicial tradition for a judge to withdraw from any case in which he 
might be biased. Nevertheless, I recognize that most exhibitors who have 
considered the question favor tribunals containing experienced industry per- 
sonnel. They also feel that there should not be a standing tribunal, but a 
specially selected one for each case. To give effect to these ideas we must pro 
vide for balanced tribunals (hereafter called “boards’’) of three: One chosen 
by the complainant, one chosen by the respondent, and a third to be named by 
the two thus chosen. It manifestly would be improper for the board to consist 
of a single arbitrator connected with the same branch of the industry as one of 
the parties. It probably would result in a stalemate to employ a board of two, 
one drawn from distribution and the other from exhibition, in a case between 
an exhibitor and a distributor. 


I cannot escape the conclusion that the third arbitrator, or “umpire,” should 


be completely neutral; that is, not connected with any branch of the motion 
picture industry. However, in a matter of such importance to so many industry 


members, I would not impose my views on mere procedural questions on anyone 
It seems to me the rules can be made sufficiently elastic to accommodate the views 
of all interested parties. Thus if the parties to any particular controversy 
choose to do so, they should be free to agree upon a single arbitrator, either with 
or without previous industry experience. The way also should be left open for 
them to designate an outstanding industry figure as the third arbitrator, if they 
see fit, notwithstanding he may be connected with the same industry branch as 
one of the parties. 

3. Multiple parties and multiple counsel.—Cases involving runs and clearances 
usually involve more than one distributor respondent. In proceedings under the 
Consent Decree this resulted in no difficulty in the selection of an arbitrator. The 
respective parties checked the acceptable names on the panel and the tribunal 
clerk made the selection. The point is that the several distributor respondents 
had no difficulty in agreeing upon a satisfactory arbitrator and they should be 
able to reach an agreement under the method herein proposed. It is desirable 
that the arbitrators be named by the parties at an initial conference with the 
local arbitration committee, or its chairman, so as to avoid the delays incident 
to submitting names in writing. The procedure in connection with the selection 
of arbitrators and conducting the hearings should be so informal and simple 
that all but the most important and difficult cases can be conducted without the 
employment of lawyers by either side. 

The feature of the proceedings under the Consent Decree which tended most to 
discredit it in the minds of independent exhibitors was the insistence by the 
several film companies on separate legal representation. There are compara 
tively few lawyers outside the legal departments of the film companies who 
know anything about the motion picture business. The film companies maintain 
a battery of experienced counsel. Under the Consent Decree, in a case involving 
(say) six distributors, the inexperienced attorney for the complaining exhibitor 
had to cope with a half-dozen experienced, aggressive, home office lawyers. And 
if the proceeding affected a circuit, as was often the case, the circuit intervened 
and added its trained lawyers to the distributor array. Except in the few cases 
Where complainant's attorney turned out to be a tartar, he was mouthed down 
and otherwise held at a disadvantage. 
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I know of no way by which a party can be denied the aid of counsel in 
proceeding affecting his interests, but since the distributors are conducti: 
vast amount of litigation involving alleged false returns on percentage eng 
ments through the same law firm, I see no reason why they cannot give assur- 
ances that in arbitration proceedings they will forego the right to representation 
by counsel in all cases where the complainant appears pro se, and that they wil! 
designate a common counsel when the complainant is represented by an attorney 

4. Rules.—There will have to be rules for the guidance of the local committees 
and governing the procedure and awards. To conform to the Supreme Court's 
opinion, resort to arbitration by any exhibitor will have to be voluntary, not 
compulsory. Also to conform to the Supreme Court’s view it must be provided 
that the existence of such a system shall bar no one from resort to other remedies 
which the law affords for violations of either the Sherman Act or of the several 
decrees in United States v. Paramount Pictures, Inc., et al. However, I do not 
interpret this limitation to mean that an exhibitor could put his fortunes to the 
test in an arbitration proceeding and then, if dissatisfied with the award, lile a 
law suit based on the same claim. In order that the awards may be enforceable 
under the various arbitration statutes, the parties to the controversy would have 
to agree to abide by the award. 

I have said on numerous occasions that no arbitration system is really neces- 
sary; that if a dispute of an arbitrable nature arises between an exhibitor and 
a distributor, they can arbitrate it merely by agreeing to do so. That is true, 
The advantages of an arbitration system are (@) that the distributors will agree 
in advance to arbitrate all cases within the purview of the system; (0b) a set of 
standards, or measuring rod, can be provided for the guidance of the arbitrators 
in their deliberations; and (c) uniform rules and procedures can be adopted. 

In general, the rules may be fashioned after those approved by the District 
Court and used in the Consent Decree arbitrations. In order that the arbitrations 
inay be effective in cases involving runs or clearances, and in order to protect 
against any misunderstanding, the rules should recognize that the power to 
grant runs and clearances resides in the distributors by virtue of their owner- 
ship of the films, to be exercised by them subject to the limitations and liabilities 
imposed by the decrees in the Paramount Case. The circuit or other exhibitor 
enjoying the run or clearance involved in any proceeding should be notified and 
afforded an opportunity to intervene and to offer evidence and arguments. But 
it should be clearly provided that while an exhibitor in the present enjoyment 
of a run or clearance is a proper party to a proceeding, he is not a necessary 
party, and cannot preclude a valid arbitration by refusing to participate in the 
proceeding or by repudiating the award. 

The local committees will have to be supplied with printed forms of agreements 
to arbitrate, notices to interested parties, requests for the production of evidence, 
etc., leaving to them merely the simple duty of filling in forms. 

3d. Appeal Board.—Opinion is divided among the exhibitors I have consulted 
as to the advisability of creating an appeal board to review the awards of the 
several local boards. Some exhibitors feel that the decisions of the local boards 
should be final. They point to the expense and delay incident to appeals. A few 
have expressed the view that an appeal board would serve a useful purpose in 
establishing precedents leading to uniformity of decision in the various territories 
However, nobody wants another board of New York lawyers similar to that 
which functioned under the Consent Decree. 

6. Approval by the Attorney General and the Court.—I would not want Allied 
to enter into any agreement or arrangement for arbitration that had not been 
expressly approved by the Department of Justice and accepted by the U. S. 
District Court for the Southern District of New York as an amendment to the 
decrees in the Paramount Case; and I imagine that Counsel for the film com- 
panies will take the same position with respect to their clients. Indeed, I would 
be reluctant to have Allied even enter into discussions with representatives of 
other industry branches on competitive practices unless all parties contemplated 
submission of any resulting plan to Department before putting it into effect. 
The industry cannot in the present critical state of its affairs risk further viola- 
tions of the antitrust laws. 

It seems to me that through the instrumentality of an arbitration system the 
industry can, with assurance, accomplish much that needs to be done in putting 
its house in order. In speaking of arbitration, Mr. Justice Douglas, in the Para- 
mount Case, declared that “the District Court has the power to authorize the 
maintenance of such a system by those parties who consent and to provide the 
rules and procedure under which it is to operate.” This necessarily implies that 
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uld be proper for the parties to discuss all phases of such a system in 
oring to formulate a plan for submission to the Attorney General and the 
So long as we proceed along these lines, confining our joint activities to 
establishment of an arbitration system, our actions will be legally unassailable. 


III. WILL ARBITRATION REDUCE LITIGATION i 


rhere is a loud outery in some quarters for the establishment of an arbitration 
systems aS a means of reducing the flood of litigation which threatens to engulf 
he film companies... This should be carefully analyzed to the end that those who 
are advocating arbitration for that reason alone may not be disappointed by the 
results which follow the creation of such a system. In the first place there is 
nothing the industry can do, alone or with the aid of the Attorney General and 
the Court, to prevent any person from resorting to the courts if he wishes to-do 
so, Only the repeal or material amendment of the Sherman Act and Clayton Act 
could accomplish that; and there is no reason to believe that Congress is in any 
jjood to modify the anti-trust laws, 

When an exhibitor feels that he has been damaged in his business or property 
by a violation of the antitrust laws, and his claim is well-founded, I would not 
want to deny him access to the courts. Perhaps the most that we can hope to do 
is to erect tribunals where an exhibitor who seeks prompt practical relief in the 
field of trade practices, rather than damages, can obtain the same at little or no 

st. This conceivably may attract to the arbitration boards some complainants 
who otherwise would go to court. Possibly it might result in the transfer to the 
arbitration boards of some cases already pending in the courts. In some cases 
the exhibitors are virtually forced to ask for damages instead of mere injunctive 
relief because of their limited means and the willingness of many lawyers to 
undertake their cases for the attorney’s fee which the court may allow and for a 
share of the damages. 

However, we may as well face the fact that there is no assurance that any 
exhibitor who feels that he has a meritorious case will resort to arbitration 
rather than to the courts. 

Of course, if the film companies care to risk the experiment, there is another 
way in which claims for damages might be deflected from the courts into arbi- 
tration. That would be to empower the arbitration boards to award damages 
allegedly resulting from violations of the Sherman Act. In that event, I would 
empower the boards to award (a) actual damages, and in aggravated cases (b) 
punitive damages not to exceed twice the amount of the actual damages. In 
other words, I would withhold from the boards the power to award treble damages 
in every case in which they found for the complainant. Conferring on the 
arbitrators a wide discretion in awarding damages might appeal to both com- 
plainants and respondents for quite different reasons: 

1. Complainants in close cases might feel that they stood a better chance 
in tribunals having full discretion in the matter of damages since courts and 
juries sometimes are reluctant to give judgment in such cases because they 
know the actual damages will be trebled and this offends their sense of 
justice. 

2. The film companies might welcome the opportunity to try damage cases 
before tribunals which are not bound to award punitive damages, hoping to 
convince the arbitration boards that such damages are not warranted. 

Any plan for the arbitration of damage claims growing out of alleged Sherman 
Act violations can be offered to the film companies only as a gratuitous sugges- 
tion. They are the ones primarily concerned. The discussion under this heading 
illustrates the hollowness of the claim that the mere establishment of an arbi- 
tration system will necessarily have the effect to reduce litigation. Nevertheless, 
since the end is desirable, no possible means for attaining it should go unexplored. 
If the distributors see fit to arbitrate damage claims ,umch of what I have said 
about discarding lawyers will go for naught. It is difficult to see how such cases 
could be tried without lawyers and I am convinced that the third arbitrator in 
such cases would have to be drawn from the legal profession. 

Damage claims were not included among the controversies appropriate for 
arbitration in the convention resolution. The controversies so specified, it seems 
to me, are entirely consistent with the Supreme Court’s dictum on arbitration, 
and at most, only a reasonable extension of the arbitration system approved by 
the District Court when it entered the 1940 Consent Decree. They are as follows: 
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IV. CONTROVERSIES PROPOSED FOR ARBITRATION 


1. Film rentals.—Arbitration of film rentals is the most controversial of thy 
proposals contained in the convention resolution, and therefore should be tackled 
first of all. Trade papers have quoted unidentified distributor spokesmen ag 
saying that they will never consent to this form of arbitration. Some of these 
spectre spokesmen have gone so far as to assert that because there is no yardst 
for measuring film values, arbitration of film rentals is impracticable. T 
promptness with which those objections were registered leads me to think that 
they were based more on the novelty of the proposal than on open-minded con 
sideration thereof. On the other hand, certain exhibitors who feel that this is the 
most important of all the Allied proposals have been encouraged by the c! 
executive of one of the major film companies to believe that arbitration of 
rentals is feasible. 

Consideration of this proposal will have to take into account the probable num- 
ber of film rental arbitrations that will ensue if it is put into effect. If all or 
even a Substantial number of film deals were submitted to arbitration the industry 
would quickly grind to a halt. Upon reflection, I do not believe there will be as 
many such arbitrations as some have feared. In the first place, arbitration 
necessarily involves a certain amount of delay and many exhibitors like to play 
as close to release date as possible. Again, the complaining exhibitor would have 
to make an initial deposit and taxable costs might be added to the award in 
case he did not make good on his complain. Finally, the very nature of the 
proceeding would require full disclosure by the exhibitor of all facts regarding 
his operation and many exhibitors would not want to do this unless in dire need 
of relief and confident that they could make good on their claims. 

Moreover, as reasonable safeguards against such a debacle, the right of an 
exhibitor to invoke arbitration might be made dependent upon allegation and 
proof that he has tried in good faith to negotiate with the respondent distributor 
for the picture or pictures in question and that he has been refused a license 
except on terms which will not cover his overhead and operating expense plus a 
fair profit. Thus the complainant's good faith would be an issue and that would 
tend to discourage those who might otherwise invoke the system merely to get 
better terms. In the absence of a distress element, the making of film deals can- 
not be transferred from the interested parties to arbitration. The procedure 
should serve as a safety valve in cases where negotiations have reached an im 
passe in order to relieve existing industry tensions. 

The contention that film rentals cannot be arbitrated due to lack of criteria 
for judging values is not impressive. A common form of arbitration is one to fix 
the value of goods delivered for which no price was stipulated. The issue in suc! 
cases, mere often than not, is the fair market value. Films never were priced 
on a cost-plus-profit basis, but on their boxoffice valne, and that is ascertainable 
It is a common practice for some exhibitors to play pictures on open contracts 
i. e., with the film rental to be determined later. In the event that the exhibitor 
and distributor in such a case could not come to terms, who would contend that 
their dispute could not be arbitrated? 

2. Competitive bidding and runs.—These are listed in the convention resolu 
tion as separate items but because of their close interrelation they should be 
considered together. It is unnecessary to point out that the Supreme Court has 
frowned on competitive bidding, or to repeat the angry complaints that exhibitors 
have lodged against the practice. Distributor representatives have openly voiced 
their dislike of bidding and have declared that they resort to it only as a protec 
tive measure against lawsuits. 

Distributors and exhibitors can both be relieved from competitive bidding and 
the distributors can be better protected against lawsuits by a broad provision for 
arbitrating controversies over runs, to be incorporated in the decrees. 

Competitive bidding is employed when two or more competing theatres seek tlie 
same pictures on the same run. If the distributor licenses the pictures to one 
exhibitor and not the other, and it happens that other distributors do likewise, 
there is danger that the unsuccessful exhibitor may sue, hoping that the court wil! 
infer a conspiracy from the bare facts of the case. In justification of bidding 
distributors also point to the decree provision requiring that pictures be offered 
“theatre by theatre.” * The distributors never have accepted my interpretation of 
that clause and if there is to be arbitration of runs the “theatre by theatre” 
provision probably will have to be modified. 
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In this I think they are clearly wrong. See Pittsburgh Convention speech on the 
subject, October 3, 1950. 
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: answer to those who claim that runs cannot be arbitrated, I point to a prece 

which the distributors cannot repudiate since it is of their own making. I 
er to Chapter X of the 1940 Consent Decree providing for the arbitration of 
“Controversies arising upon a complaint by an independent exhibitor that a dis 
tributor defendant has arbitrarily refused to license its features for exhibition on 
a run requested by said exhibitor.” That provision was hedged about by so many 
conditions and limitations as to be virtually unseless and, obviously, is not 
dentical with our present proposal. But it stands as a judicially approved prece- 
dent for the arbitration of runs. 

Allied’s proposal, in substance, is to revive Ch. X, eliminate the “grandfather 
clause,” “time table,” and other hampering restrictions, and revise it so as to 
permit of the arbitration of a claim by an exhibitor that he operates a theatre 
appropriate for the presentation of feature films on the desired run and that the 
distributor respondent (or respondents) has arbitrarily refused to license him 
sufficient suitable feature pictures by normal distribution methods (i. e., without 
competitive bidding) to enable him to operate successfully on that run. 

A review of Ch. X reminds us that prior to competitive bidding film rental was 
not regarded as the sole or even the controlling factor in granting runs. Ch. X 
lists numerous factors to be taken into account in deciding which of two contend 
ing theatres is entitled to run, leaving it to the arbitrator to accord to each its 
proper weight.” These factors might serve as a yardstick in a revival of arbi 
tration over runs. 

The boards, however, would have to enjoy wider latitude in making awards 
than they had under Ch. X. If the board finds for the complainant, it should be 
empowered to enter an award against the distributor respondent prohibiting it 
for a period of years from licensing its pictures on the run in question to the 
exhibitor presently enjoying that run; or (as would more often be the case) 
ordering the distributor for a period of years to license to the complainant a 
specified number (or percentage) of its feature pictures on the desired run, 
thereby bringing about a fair division of its products between the contending 
theatres. 

There would have to be safeguards to protect the distributor’s revenue since it 
would be unconscionable to require the distributor to supply films to the exhibitor 
on the latter’s own terms. Perhaps a simple solution would be to provide that 
the pictures shall be licensed upon terms which will yield a fair return to the 
distributor. If the distributor does not feel that the terms offered are fair, it 
can refuse to license the films until a board has determined that issue as proposed 
in Paragraph 1, Chapter IV of this memorandum. 

Criticisms of this proposal can be expected from the anonymous spokesmen 
who have already announced their opposition to any arbitration affecting com- 
petitive bidding. Such criticisms will have to be weighed in the light of the 
advantages which would accrue to distributors and exhibitors alike under the 
plan. It must be remembered that “theatre by theatre” selling and competitive 
bidding have afforded the distributors little or no protection against litigation 
Suits are being filed against them at an ever accelerating pace. The Allied plan 
would confer full immunity in all cases where there has been an arbitration. 
And it would enable the exhibitors to rid themselves of a most detested practice. 

The purpose of the decrees in the Paramount Case is to free the industry from 
unlawful restraints and monopolies and to prevent a recurrence thereof. It was 
to that end that the District Court in its first decree provided for competitive 
bidding.” When the Supreme Court eliminated bidding from the decree the Dis- 
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?“In determining whether the exhibitor’s complaint is established by the evidence, the 
arbitrator shall take into consideration, among other things, the following factors and 
accord to them the importance and weight to which each is entitled, regardless of the order 
in which they are listed: the terms, if any, offered in respect of each of the two competing 
theatres ; the seating capacity of each of said theatres ; the capacity of each for producing 
revenue for the distributors; the character, appearance, and condition of each, including 
its furnishings, equipment, and conveniences; the location of each of said theatres: the 
character and extent of the area and population each serves: the competitive conditions in 
the area in which they are located; their comparative suitability for exhibition of the 
distributor’s features on the run requested; the character and ability of the exhibitor 
operating each and his reputation generally in the industry and in the community for 
showmanship, honesty, and fair dealing: the policy under which each of the theatres has 
been operated and the policy under which the complainant proposes to operate his said 
theatre if he obtains the run requested ; the financial responsibility of the exhibitor operat 
ing each of said theatres ; and the distributor’s prior relations with each of the two theatres 
involved and with their owners and operators and any equities arising therefrom.” 


And it was because it was ill-adapted to that end that the Supreme Court struck it 
from the decree. 
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trict Court substituted “theatre by theatre” selling to accomplish the same enj. 
Arbitration of runs is better calculated to achieve the purpose of the decrees thay 
either of those expedients. Our proposal, therefore, is grounded on the public 
interest and merits the approval of the Attorney General and the Court. 

If the distributors reject the proposal and there is no voluntary abatement of 
the hardships of competitive bidding, the exhibitors will have to look elsewhere 
for relief. It is net to be expected that they will indefinitely submit to this 
oppressive practice, imposed on them by the distributors under color of the decrees 
notwithstanding the Supreme Court has rejected it. 

3. Clearance and prints.—The convention rightly recognized the affinity be- 
tween these two subjects and linked them together. Arbitration of clearance 
disputes was generally satisfactory under the Consent Decree and no one will 
now contend that clearance is not a proper subject for arbitration. However, the 
matter has been complicated in recent years by the distributors’ manipulation of 
prints. Prints are now first allocated in some territories to the theatres paying 
the highest film rentals, wholly without regard to the location of theatres or the 
amount of competition between them. It is not necessary to repeat the discussion 
of this development contained in the full text of the Variety article which was 
sent to Allied leaders on January 8. In my view the print problem can be 
corrected by the clearance awards. 

Arbitration of clearance involves no pioneering; merely the revival of Chapter 
VIII of the Consent Decree with minor amendments to make it conform to the 
Supreme Court’s opinion. The question to be decided, now as formerly, would be 
whether or not the assailed clearance is reasonable or unreasonable. The factors 
for determining that question would be those set forth in Justice Douglas’ opin- 
ion.* And in conformity with that opinion clearance cases would differ from 
other arbitration cases in that the burden would rest on the distributor defend- 
ants in each instance to sustain the legality of the clearance in question. 

In case of a finding for the complainant the award would be the same as under 
the Consent Decree, namely, an award fixing the maximum clearance between 
the theatres involved to be observed in future licenses . To prevent circumven- 
tion of the awards through pretended print shortages or manipulation, the awards 
also should include a requirement that prints be made available to the com- 
plainant promptly upon the expiration of the approved clearance. In substance, 
that will involve no more than giving effect to the dominant purpose of the license 
agreement which is that the distributor shall supply prints to the exhibitor in 
accordance with the booking procedure set forth therein. 

4. Forcing of pictures and setting of admission prices—These practices have 
nothing in common except that both are condemned by the decrees in the Para- 
mount Case. So far as such practices are concerned, the arbitration system, in 
the language of the Supreme Court, would be an “auxiliary enforcement proce- 
dure.” An arbitration case involving either practice would settle the question 
as between the distributor and exhibitor involved. It could not preclude the 
Attorney General from informing the Court of the decree violation, or prevent 
the Court from proceeding against the offending distributor of its own motion: 
The distributors would, however, gain a practical if not legal immunity as a 
result of such arbitrations since the Attorney General and the Court probably 
would not want to pursue the cases further. 

We can center our attention on cases of alleged forcing since attempts at fixing 
admission prices would be spread all over the country and could not very well be 
settled by a single arbitration involving only a single transaction. Arbitration 
of picture forcing was provided for in Chapter IV of the Consent Decree but 
there is no record of any proceeding thereunder, although exhibitors complained 
of the practice throughout the time that provision was in effect. The obvious 
reason why the system was never invoked in a forcing case is that before the case 


4(1) The admission prices of the theatres involved, as set by the exhibitors; 

(2) The character and location of the theatres involved, including size, type of enter- 
tainment, appointments, transit facilities, etc. ; 

(3) The policy of operation of the theatres involved, such as the showing of double 
features, gift nights, give-aways, premiums, cut-rate tickets, lotteries, etc. ; 

4) The rental terms and license fees paid by the theaters involved, and the revenues 
derived by the distributor-defendant from such theatres ; 

(5) The extent to which the theatres involyed compete with each other for patronage: 

(6) The fact that a theatre involved is affiliated with a defendant-distributor or with 
an independent circuit of theatres should be disregarded ; and 

(7) There should be no clearance between theatres not in substantial competition. 

The most serious criticism made of the 1940 Consent Decree was that the Attormey 
General and the Court abdicated their power and duty to enforce the decree and cast the 
burden on the independent exhibitors. 
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eonld reach a final determination the picture was cold and not enough was 
nvolved in any one case to warrant the exhibitor in incurring the necessary 
trouble and expense. Even the film companies (that is, the five theatre-owning 
defendants) recognized this and in their proposals to the Attorney General for 
an amended Consent Decree dated January 20, 1944, agreed that in cases involv- 
ng alleged forcing of features or shorts the arbitrator could award the com 
plaintant a “nenalty” not to exceed $250 to be paid by the respondent distributor.° 

Complaints of alleged forcing of features have been received in my office but 
not in sufficient volume to establish a pattern of conduct by any company I 
should think the distributor defendants in the Paramount Case would want to 
have such complaints arbitrated before enough are accumulated to warrant sub- 
mitting them to the Department of Justice. If so, the provision will have to 
include means for making it worth while for the exhibitors to assume the burden 
of policing and enforcing the decree in that regard. 

Contract rights.—Controversies can and sometimes do arise over am ex 
hibitor’s rights under a license agreement. These disputes may involve the 
correct interpretation of some contract provision, as for example the provision 
relating to clearance, or whether the exhibitor is entitled to a picture that is 
withheld, as in the case of ‘‘Wake of the Red Witch.” Arbitration is especially 
adapted to the settlement of contract disputes and provision therefor should be 
included in the plan. 


Vv. A SUGGESTED COURSE OF ACTION 


The foregoing plan for implementing the convention resolution is submitted 
in memorandum form rather than in the form of proposed decree amendments 
because: (a@) Not being parties to the suit nor privileged to present motions 
to the Court, that would be an impertinence; (b) so far as I am aware, none of 
the distributors has given assurance that it favors an arbitration system, much 
less the one herein outlined; (c) not only will the distributors want to study 
any such plan carefully but before agreeing to it will want to consult, or bring 
into a general conference, other elements in the industry, thus throwing the 
subject wide open. 

Besides, there are many problems to be solved and questions to be asked before 
an arbitration system can be established. So far as I am aware, the only film 
companies that have shown any interest in such a system are those who signed 
the former Consent Decree.’ Columbia, Universal, and United Artists, while 
defendants in the case, did not sign that decree or join in arbitration and I have 
no reason to suppose that they want to arbitrate now. As for Republic, Mono 
gram, and others who are not even parties to the suit, it seems unlikely that 
they will submit to the Court’s jurisdiction in order to be bound by a decree 
amendment creating an arbitration system. 

It is even possible that some of the ardent and vocal advocates of arbitration 
as an abstract proposition may revise their views when they become aware of 
the difficulties involved and realize there is no positive guarantee that arbitration 
will materially reduce litigation. 

Therefore it would be not only inappropriate but a waste of time and effort 
now to prepare and submit to the film companies formal drafts of proposed 
decree amendments. Such drafting will be in order when and if an agreement 
is reached on the fundamental questions herein discussed. The most that we 
can do now is to inform the companies of the form of arbitration that we would 
like to see established and the subjects that we would like to see arbitrated, 
and the reasons therefor. 

In writing this memorandum I have tried to point out the strong points and 
weaknesses of the several proposals and to anticipate some of the objections 
that may be raised against them. It seems to me that what the Committeemen 
should do is to go over it with a fine tooth comb and decide, each for himself, 
which of the proposals he favors and which he opposes, and what changes (if 
any) he would like to make. Then let the members compare notes either by 
correspondence or at a meeting held in the early stages of the board meeting. 
While the time is short, it is important that the Committee members familiarize 
themselves with all phases of the problem and be prepared to make definite 
recommendations to the board. 


“ In the case of forcing shorts a penalty of not more than $500 was provided for a second 
otense, 


‘Paramount, Loew’s, RKO, Warner, 20th Century. 
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When, and if, the board approves a plan, it seems to me that the Arbitr 
Committee should transmit it to the film companies, or present it in pe 
and request the film companies to name a committee to discuss the matter \ 
them, and such other industry elements as the film companies may see fit 
include in the discussions, at an early date. 

JANUARY 17, 1952. 


ExHIBit J 


ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Washington, D. C., January 23, 195 
Mr. Spyros SKOURAS, 
President, Twentieth Century-Fox Film Corp., 
New York, N. Y. 

Dear Mr. Skouras: Herewith is a copy of the document I referred to in our 
brief chat at the Pentagon today. 

It is now under consideration by our arbitration committee and I don’t know 
what its fate will be. I offer it as background information for any action this 
asscciation may take. 

For the time being, therefore, I must ask you to treat it as confidential. 

With high regard, 

Yours very truly, 
ABRAM FE. Myers 


EXxuHIsiIt K 


ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Washington, D. C., February 18, 1952 
In re Industry Arbitration. 


Mr. BARNEY BALABAN, 
President, Paramount Pictures Corp., 
New York, N. Y. 

DEAR Mr. BALABAN: At Allied’s recent national convention a resolution was 
adopted favoring an all-inclusive arbitration system for the motion picture 
industry and that resolution was duly approved by the board of directors. 

The resolution was in skelton form and by direction of the board I prepared an 
outline of such a system in the form of a memorandum to the arbitration com- 
mittee. On February 5 the directors considered the plan paragraph by paragraph 
and after making two changes approved it as representing Allied’s views on the 
subject and directed that it be submitted to the film companies as a basis of 
negotiation. A copy is enclosed. 

The changes consisted of one addition and one deletion. I had taken no 
position in regard to an appeal board or appeal boards, and the directors declared 
in favor of some sort of reviewing agency. Some felt there should be a singe 
national appeal board. Others (perhaps a majority) thought there should be 
regional appeal boards. The question as to the nature of the boards was left open 
for further discussion. 

The directors deleted a sentence on page 9 because it seemed to be inconsistent 
with the preceding sentences in the paragraph, or, in any case, might lead to 
a strained and narrow construction of the proposal. 

Allied has named an arbitration negotiating committee consisting of President 
Wilbur Snaper, Past Presidents Nathan Yamins, H. A. Cole, Jack Kirsch, and 
Trueman T. Rembusch, and myself. I am instructed to request, in that com- 
mittee’s behalf, that the film companies name a committee to discuss this plan 
with our committee and with such other industry groups as the film companies 
raay see fit to include in the discussions. It is believed that there will be a better 
response if the conference is arranged by the film companies and they issue the 
invitations to the exhibitor groups. 

Yours very truly, 
ABRAM F. Myers. 
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ExuHipir L 


TWENTIETH CENTURY-F OX FILM CORP 
New York, N. Y., May 8, 1952. 
Mr. ABRAM F. MYERS, 
\llied States Association of Motion Picture Exhibitors, 
Washington, D. C. 


rear Mr. Myers: In reply to your letter of May 1, it is most regrettable that 
~ feel as you do about the progress made at the meeting on arbitration, in 
spite of the reports I have received which take a more constructive and optimistic 
view of the future as a result of the achievements of the session 

| heartily wish that you felt differently about the matter because the attitude 
f mind and approach of those who have so much at stake in this issue is of the 
ndest importance in further achievements toward the objective we all 


1 
ou 


eteedihe to my information, substantial progress was made at the meeting 
here in New York. It was understood at the outset that the conferees could not 
hope to accomplish everything at the first meeting and that in all probability 
there would have to be another session later on in order to make further efforts 
cover the vast number of subjects and problems facing this hard-working 


In spite of this, however, a large number of subjects were covered and agree 
ments were reached with the result that the drafting committee, representative 
of every exhibitor organization and distributors and producers, was authorized 
to proceed with its work. 

It is my understanding that Wilbur Snaper was among the many exhibitors 
who indicated his confidence in the sincerity and good purpose of those who 
labored for 4 days to help in the condition which has plagued our industry and 
put added burdens upon it at a time when it is facing many basic difficulties. He 
does not complain that the distributors’ and producers’ representatives displayed 
a cynical attitude during the negotiations, which seems to be your idea. On 
reflection, I feel sure that you must know that everyone concerned wants to find 
a way out of these troubles. 

As a matter of fact, it semes that such definite progress was made that it is 
the sentiment of practically all concerned that an arbitration system must be 
set up. Meanwhile, it is the concensus of all those with whom I have discussed 
the subject that your concern about the arbitration of film rentals is premature 
since the conferees believe that the proposed conciliation system which will be 
drafted inte the rules, will be just as effective in meeting this problem, and it is 
obvious that under this plan both the exhibitors and the distributors would be 
protected. 

Here, in my opinion, is an opportunity for us to save part of the wreck that we 
brought upon our industry by allowing this condition of constant and costly liti- 
gation to grow. I have mentioned to you before that I warned against the posi- 
tion the exhibitors were taking in opposing a settlement with the Government 
and resorting to litigation instead. This was in a speech I made in Columbus, 
Ohio, some years ago when you were present, when I also stated that a great 
force was about to come upon us—something more threatening even than our 
own internal wrangling—and I referred to television and said that we must be 
united and be prepared to meet it. If the industry found itself disorganized and 
disintegrated, as it now has, because of the decision of the courts, I said that 
the theaters of America would be facing a great calamity. But I was ridiculed 
and no one placed any credence in my predictions. 

At that time, I also said that regardless of the outcome of the litigation— 
even if the film companies lost the case—the exhibitors’ lot in no way would be 
improved but would become worse and they would be in great jeopardy. 

Now we have arrived at a point where every internal lawsuit that is brought to 
the courts in our business only serves to add another straw to the unbearable bur- 
den that may finally put the film companies out of business. Everyone in this 
industry knows that this intolerable situation cannot persist without hurting 
the distributors, and therefore, injuring the exhibitors by threatening to deprive 
them of the course of the product they must have. 

If arbitration is adopted, however, there remains an opportunity to preserve 
our industry to the benefit of the producers, distributors, and exhibitors. There- 
fore, by every rule of reason and commonsense, all of us have a deep interest in 
this new undertaking. 
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In my opinion, you, yourself, are in a unique position to be of particular help 
to those whom you represent in order for them to stay in business. I want to 
appeal to your high sense of responsibility to work along with us and try to 
improve our relations and the condition of all of us as time progresses. If the 
arbitration system does not materialize, I regret to tell you that it will be to 
the great detriment of the very people whom you represent as well as to the 
producers and distributors. 

Kindest regards. 

Sincerely, 


Spryros P. Skovras, 


ExuHisit M 


ALLIED STATES ASSOCIATION OF MOTION-PICTURE EXHIBITORS, 
Washington, D. C., May 12, 1952. 
Mr. Spyros P. SKouRAS, 
President, Twentieth Century-Fox Film Corp., 
New York, N. Y. 

DEAR Mr. SkouraS: I am disappointed that your letter of the 8th does not meet 
the issue raised by me, namely, that your Mr. Lichtman opposed arbitration 
of film rentals despite the fact that you had previously told me (and, I am ip- 
formed, others) that you favored such arbitration. 

While I have no desire to engage in a running controversy with you, I cannot 
permit certain implications in your letter to go unchallenged lest my silence 
be interpreted as conceding their accuracy. 

Specifically, I deny that the exhibitors who favored the Government's anti- 
trust action against the film companies are responsible for the present low state 
of the picture business. Your assertion implies that law enforcement by the 
publie authorities can be turned on or off by interested parties without regard 
to the gravity of the offenses charged. You must be aware that long before 
the Government’s suit was filed Allied States Association issued repeated warn- 
ings against continued violations of the law and that those warnings were 
ignored. Not only that, but Allied sought in vain to persuade the companies 
to adopt reforms that would comply with the law at five industry conferences 
eonducted by Sidney Kent, Bill Rodgers, and others. 

During all those negotiations the film companies would yield nothing of sub- 
stantial benefit to the exhibitors or which amounted to even a colorable compli- 
ance with the law. And in 1940, when the companies negotiated a test-period 
consent decree in the Government suit, they made only minor concessions and 
these were so hedged about by hampering restrictions that the reopening of the 
case by the Government was inevitable. As a result of their indifference to 
exhibitor pleas and the requirements of the law, the film companies suffered 
the deep humiliation of findings by the Supreme Court concerning their “procliv- 
ity to unlawful conduct.” The responsibility for all this does not rest upon 
the exhibitors, as you imply, but upon the executives who presided over the 
defendant companies. 

I well remember your Columbus speech, to which you refer, in the course 
of which you predicted that theater divorcement would weaken the industry 
in its struggle against television. Granting that you were among the first to 
sense the impact of television on the movies, I do not see how that is relevant to 
the issue raised in my former letter. The companies had it in their power 
to avoid the consequences of their misconduct by mending their ways, and they 
did not do so. But, even assuming that divorcement could have been averted, 
would you be any less preoccupied with television than you are now? Would 
that have prevented the decision of Twentieth Century-Fox, recently announced, 
to make pictures for television? In my judgment, that decision by your 
company will do more to harm the motion-picture business than anything that 
has ever happened before. 

You suggest that I am in a position to aid in establishing arbitration and 
you appeal to my sense of responsibility to cooperate with the film companies 
to that end. It seems to me that I have already made a contribution toward 
setting up a fair, all-inclusive arbitration system. I doubt if any other indi- 
vidual has contributed as much. Now let me turn the tables on you. If you 
will review the letters I have written you during the past year and reflect 
upon the conversation we had at the Carlton Hotel on June 25, 1951, you will 
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be reminded that I have several times urged you to take a leading part, not 
only in arbitration but in industry affairs generally. I was among those who 
urged that you be elected to the presidency of COMPO. I did this because you are 
somewhat younger and vastly more energetic than most film-company officials, 
and I felt that you could render the industry a great service—and I am still 
of that opinion. 

Therefore, I again appeal to you to take an active, personal interest in the arbi- 
tration matter. The distributor representatives are again playing their cards too 
close to their vests, and I greatly fear the arbitration movement will come 
to naught unless you bring about a more liberal attitude. I urge you to try and 
persuade the company representatives to make the necessary concessions so 
that the arbitration system will benefit the rank and file of exhibitors as 
well as the film companies. You know that, when and if a system is agreed 
to by the participating organizations, the exhibitor leaders will be expected 
to urge their members to support it. If the system merely is designed to pull 
the film companies’ chestnuts out of the fire and offers no corresponding ad- 
vantages to the exhibitors, that is going to be a hard job 

Yours very truly, 


ABRAM F. MYErs. 


ExuHisit N 


TWENTIETH CENTURY-FoOx FILM Corp., 
New York, N. Y., May 15, 1952. 


Mr. ABRAM F’. MYERS, 
Allied States Association of Motion-Picture Exhibitors, 
Washington, D.C. 

Dear Mr. Myers: Your letter of May 12 has been received, and I have read 
it very carefully. While I appreciate the trouble you have taken in writing 
to me again, I regret very much that you have seen fit to remain adamant in 
your position and skeptical regarding the motives of the distributors’ repre- 


sentatives in the recent New York conference on arbitration. 

My own letter to you of May 8, was written in the spirit of urging you to 
take a more trustful and conciliatory position, and I still hope that you will 
find this tc be a beneficial course to follow. I, too, do not want to indulge 
in an interminable controversy. But I must also stand firmly behind the 
content and spirit of my letter to you, as well as the position taken by Mr. Al 
Lichtman in the arbitration conference. 

At the same time, I want to meet squarely your effort to hold me responsible 
for the failure of the distributors’ representatives to accept your complete 
ideas regarding the arbitration of film rentals, because I indicated to you in 
Washington that I favored that kind of arbitration in principle and was hopeful 
that some progress could be made toward its adoption. 

When this matter came before the recent conference, according to your own 
account of the meeting, some of the exhibitors’ representatives showed con- 
siderable doubt about the wisdom of your proposal, which you had just pre- 
sented. You point out that Mitch Wolfson announced that TOA at first had 
grave misgivings on the subject before accepting Allied’s proposal and that 
Harry Brandt only “grudgingly” supported the idea. You also commented 
that the spokesman for MMPTA could not take any position and that Rotus 
Harvey of WTO supported the arbitration of film rentals in “distress” cases 
only. 

It was then that the distributors’ position was made known. In addition, 
the proposed conciliation system had already been fully discussed and agreed 
upen at the time; and, as I pointed out to you in my letter, it was the con 
sensus of the meeting that this system would be just as effective in meeting the 
problem you put forth—affording relief to the exhibitor and at the same time 
protecting the distributor. 

Yet you, contrary to the information I have from other sources about the 
conference, persist in ignoring the progress that was made and in trying to 
convey to your members the idea that the whole conference was ineffectual 
from the Allied viewpoint. 

Your letter also takes issue with my reference to the warning I gave in 
Columbus some years ago against the position the exhibitors were taking in 
opposing the settlement of the Government suit and resorting to litigation 
instead; and when I also warned that the exhibitors, along with the rest of 
the industry, should remain united and be prepared to meet the threat of 
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television. I stand firmly on my conviction that a tremendous mistak 
made when the exhibitors favored the Governnient’s antitrust action 

In your own letter you revive all of your views regarding the sins 
film companies and put the whole burden upon them. Since all of ¢) 
history, I will not go further into this matter, but I do think it is unwar: 
for you to read into my letter an implication on my part that law enforce 
by the public authorities “can be turned on or off’ without regard 
offenses involved. This is gratuitous and is not supported at all by the f 

Your charges regarding the conduct of the film companies are familiar ones 
and it does no good now to engage in a debate with you regarding the issu 
the antitrust proceedings which have been aired in the courts. However, 
must insist that the litigation which is plaguing the industry at a great 
in money and time has weakened it in the face of the tremendous compe 
it is now facing. Let me say that it is a competition which we will meet in 
spite of the drain of lawsuits and divorcement because we have recognix 
and have taken steps which, as always, have the best interests of the theaters 
in mind. Believe it or not, the producers and distributors know they 
survive unless the exhibitors are prosperous. 

You refer to my announcement that we are exploring the possibilities of 
producing pictures for television. In view of the large volume of laws 
burdening us and in keeping with our obligations to our stockholders 
with the other difficulties this company is facing, it is but natural that we 
taking exploratory steps in order to be prepared for eventualities, alwa 
bearing in mind our first obligation to the theaters and our mutual interest 
their prosperity. We have made no commitments. 

As you well know, our own company has made a large investment 
projection process known as Eidophor by which we are developing large secre 
theater television, with color, to provide the exhibitors with an incomparab 
enlarged scope of entertainment in order that they will be enabled to st 
in business. 

I do not question and never have questioned the sincerity of your intens: 
convictions regarding the welfare of the members of Allied. But I think the 
result has been to their disadvantage because, while no doubt the crusade you 
earried on did bring about the divorcement, this litigation was to the detriment 
of everyone in the industry and the members of your association as we 
While you won the litigation, your members were penalized as well as everyon 
else in the industry. 

But my letter to you was an appeal based upon your recognized importance 
and the confidence the members of Allied repose in you for a broader viewpoint 
and a greater consideration for the welfare of your members because eve 
additional case is detrimental to their interests. 

I am grateful to you for urging me to accept the presidency of COMPO, but 
you must understand that IT would not undertake a job of this kind unless | 
could give it adequate time and effort. I recognize that there are limitations 
to my ability to do so, especially at this time when TI am devoting my ext 
time to the development of Eidophor because it will be of great service t 
the industry and particularly to the exhibitors and my company, and also 
because there are other men more qualified than I am to fill this post 

As to your request to me to take an active personal interest in the arbitr 
tion matter, I am certainly doing that in every way I can. In asking Mr 
Lichtman to represent me at the conference, I did so because he is not onl 
an associate in whom I have the greatest confidence but he shares my interest 
in the welfare of the industry and the exhibitor in particular and has made 
a sincere and devoted effort to bring about a workable plan. 

Through him and his part in the conference I believe that a definite con- 
tribution has been made toward the establishment of a conciliation syste! 
which is the start of a better understanding and which ultimately will be a 
great boon to our industry—producers, distributors, and exhibitors alike 

I want to say to you again that I have no other motive except that which 
grows out of my respect for you and your sincerity and ability. 

Here is a real opportunity, in my opinion, to serve your members and the 
whole industry and also to save it from further injury. This is a question 
of give and take. Try the conciliation plan. If it does not work, you can 


always change it and you will have the satisfaction of knowing that you have 


made a further earnest contribution to the progress of our business. 
Kindest regards. 
Sincerely, 
s Spyros P. Skouras 
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EXXHIRIT O 


Morion-PicturRE EXHIBITORS 
ro ALLIED’S ARBITRATION NEGOTIATING 


rATES ASSOCIATION 
KF. Myers 


~ OF 


REPORT ABRAM 


COM MITTE! 


BY 


PREF ACE 

\lthough a committee of six was named,’ the number of representatives that 
participating organization might send to the conference was restricted by 

se who arranged it,’ and as a result President Snaper was compelled to cut 

ied’s committee to three.” Even so, the conference proved to be unwieldly 

| it was further reduced in size, leaving only Snaper and myself to represent 
er Still later, when a legal drafting committee was named, I became Allied’s 

e representative. 

Because half of our committee did not participate in the negotiations at all, 
some of the others did not attend all the sessions, I have concluded that this 

should be addressed to you rather than to the board. 


port My several progress 


eports have kept you informed of important developments but they did not deal 


f Wi 


th the details of the plan itself. My present purpose is to tell you about the 


in hopes that this will enable you to come to Chicago prepared to present 


our conclusions and recommendations to the board. 


At the second meeting of the conference a committee of which Herman Levy 
POA) was chairman submitted a draft of arbitration plan based upon the supe 
and fragmentary discussions at the first session. It is no criticism of the 
ors of that draft that it was generally unacceptable be 
not been explored at all and others had barely been mentioned in the meeting. 


reafter the discussions continued sporadically for many weeks and it was not 


ause some subiects 


| mid-August that it seemed worth while to try to put the substance thereot 
nto writing. 
lhe first session of the legal drafting committee* was set for August 19 
Prior thereto I submitted to the committee members a draft of my own composi- 
tion to serve as a basis for our deliberations. Late on the night of August 
“) the conmittee reported out a draft in the form in which I had submitted 
ne (i. @., aS an industry agreement) and with minor modifications of the text 
» principal change was a rewrite by Mr. Schimel of the section relating to con 
i. e bidding which was an improvement over mine. 
It was agreed that the distributors should first act on the draft before it 
is submitted to the exhibitor organizations, but nothing was heard from them 
intil the eve of TOA’s convention, when Wm. F. Rodgers hurriedly arranged a 
Washington conference. I have already reported on that sorry affair and need 
not dwell on it now. Gaining no sympathy for changes which I thought were 
against the exhibitors’ interests, and thwarted in an obvious attempt to hitch 
rbitration to TOA’s kite, the distributors lapsed into a silence from which 
they did not emerge until the present revised draft was sent to the exhibito 
organizations under date of October 17.” 
; The present (distributors’) draft, like the draft of August 20, resembles mine 
in form and, in general, the provisions are similar to those in those drafts. 
; The more drastic proposals made by the distributors and TOA at the abortive. 
Washington meeting, which provoked my public protest, are not included in the 
: distributors’ draft. Such deviations from the August 20 draft as seem important 
2 Will be noted as I proceed. 
, Of the August 20 draft I said that, while it was not wholly satisfactory to 
i. everyone, it was, in my opinion, the best that could be evolved in view of the 
divergent interests in the conference. Certain industry elements have tortured 
this into an authorized statement by Allied and have asserted that arbitration is 
an accomplished fact—that it “is here.” 
" Chis requires that I again remind you and the members of the board that 
' nothing my colleagues and I have said or done in regard to arbitration is in any 
" degree binding on Allied States Association. The only authority conferred on 
e : = A. Cole, Jack Kirsch, Trueman T. Rembusch, Wilbur Snaper, Nathan Yamins, Abram 
) sSivers 
“a * Allied proposed the conference but Eric Johnston and his staff made the arrangements 


Snaper, Yamins, Myers. 
* Allied’s Myers, TOA’s Levy, Warner’s Perkins, and Universal's Schimel 
* Delivered to me in Detroit on October 20. 
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us was to negotiate and report back. We had no power to commit Allied ¢) 
anything. All parties to the negotiations were informed of our position ang 
they all admitted to like limitations on their authority. 


1, STATUS OF DISTRIBUTORS’ DRAFT 


Having regard for the Colorado Springs resolution, I told Rodgers during the 
Washington flareup that the time had come for the distributors to submit “g 
new draft embodying all their ideas which they are willing to certify as fing 
from their standpoint.” The present draft meets that condition. Bric Johnston 
in a press release described it as ‘‘a draft which reflects the form of a document 
which the distributors are prepared to accept.” And distributors’ counsel,’ ip 
their letter of transmittal to me, said: 

“You stated that you would not undertake to pass upon or consider any of 
the changes unless and until you received from the distributors a complete draft 
acceptable to them.* Herewith is such draft.” 

Since the changes in the August 20 draft were made by the distributors be 
hind closed doors, company counsel and Johnston quite properly have left the 
door open for the reception of counter proposals by the exhibitor associations, 
Counsel merely said: “Should you desire to discuss with us anything in the 
draft * * * we will, of course, be happy to do so.” Johnston was more specific: 

“We are now asking exhibitor counsel and the officers of their associations 
to consider this draft. If they find it possible to agree to the draft as is, that, 
of course, would be most welcome. If, however, exhibitor organizations and 
their counsel feel that other changes should be considered either in the drafting 
or in substance, we stand ready to meet with them promptly to work out an 
agreement on such points.” 

You will see, therefore, that nothing stands in the way of any recommenda- 
tions that this committee may see fit to make or in the way of any action the 
board may see fit to take. But it should be understood at the outset of his 
discussion that the plan contained in this draft is not the “all-inclusive” plan 
contemplated by the Colorado Springs resolution because it makes no provision 
for the arbitration of film rentals as stipulated by Allied. 


Il. ADMINISTRATIVE MACHINERY 


Under the plan the arbitration system will be administered by a National Ad- 
ministrative Committee and Local Arbitration Committees. 

The National Administrative Committee * is charged with the duty of organiz- 
ing the system and of exercising general supervisory powers over it. In addi- 
tion, it will prepare the necessary instructions, forms, records, etc., for the use 
and guidance of the Regional Tribunals. For convenience it will be called Ad- 
ministrator. 

Regional Arbitration Tribunals will be organized by the Administrator in the 
several film exchange centers and each such tribunal shall be under the im- 
mediate supervision of a Local Arbitration Committee. Each Local Arbitra- 
tion Committee shall be made up of representatives of the exhibitor associations 
in the area “chosen by the exhibitor members of the Administrator,” and an 
equal number of representatives of the distributors “chosen by the distributor 
members of the Administrator.” 

The words in quotation marks have been inserted by the distributors. I 
don’t know that I care especially how the distributors choose their represen- 
tatives, although I feel that all representatives should be selected locally, which 
1 think was the intendment of the August 20 draft. I recommend against per- 
mitting the exhibitor members of the Administrator, a central body, to pick the 
exhibitors who shall sit on these boards. Mr. Yamins, who sat on the old 
Code Authority, knows by experience that a central body cannot satisfactoril; 
designate the exhibitors who shall serve on local committees. 


® Colorado Springs resolution : 

“Resolved, that the board regrets the apparent unwillingness of the distributors to agree 
to an all-inclusive arbitration system along the lines recommended by Allied that its con 
mittee be instructed to continue the negotiations in hopes of securing such an all-inclusive 
system ; and that any approving or disapproving action be deferred until a final draft of 
plan acceptable to the distributors can be presented to this board for consideration. 

* Keough (Par.), Perkins (War.), Schimel (Univ.). 

8 The changes proposed in Washington had not been reduced to writing and I was unw! 
ing to consider any amendments unless I could see them in writing and study them in proper 
context. 

® Consisting of three members designated by Allied, three by TOA, one each by MMPTA, 
ITOA, and WTO, and three designated by the distributors—total 12. 
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m rentals paid, ete. 
arbitrators in a case under 
make an award directing the 


if they find the theatres are not in substantial competition 


der B, i 
ect that no clearance thereafter be granted between them. 
(unreasonable clearance), they may make an award 


or the complainant under ¢ 
fixing the maximum clearance between the theatres involved which may there 
plained 


fter be granted. 
n cases under any of those subparagraphs, if the complainants have so re 
’ th, the 


ested, the arbitrators may award damages as hereinafter « 
. Runs.—This was the second most diflicult problem we had to deal \ 

ther being competitive bidding. The draft, like its predecessors, provides 

qualified exhibitor” is a person, firm, or corporation who has a the 

at the time he files his co 

is temporarily closed, 


4 
may be affected by the award and which 
tervene, (a) he is actually operating, or (b) 
tre about to open 
Distributor” and “exhibitor” includes the plural when consistent 
vague judicial definition of unreasonable clearance is, “in excess 
to protect the licensed theatre on the run or runs era 
Ss likely that in most cases the complainant will attack 
it would 


T} 
eem 


sary 
alleged unreasonableness of the clearance, 


it 
the 
» be empowered to fix maximum clearances 


ee t 


" see Separate heading, post, ‘Damages 


} 
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the Local Tribunals may pass upon an exhibitor’s complaint that a dist 
has refused his request, otherwise than on the merits, to afford him a “f: 
tunity” ense feature pictures on a desired run equal to the of 
afforded uch distributor to another exhibitor who is playing such 
! ng theatre. 
sents an attemp i fect to that pro 
mount Case requiring that pictures be licensed 
the merits and without discrimination in favor 


, or others. 

into trouble because the distributors were unwil 

‘ators part of their discretion in pricing their pr 
the attorney for one of the companies whicl 
negotiations was to the effect 


‘ators or anyone e@ise¢ 
resentatives were an 


ned flood of 


were rec 


ffered to which the distr 


(definition of “runs”; and since 


i the plan, I will set it forth in full: 


ssive exhibitions of motion pic 
bition in any city of feature p 
xeeed two such picture per 


1 in the area, second run being the ne 


istributors sign the agreement, this would mean 
pictures a year. At the present time there is no 
prerelease pictures. Some exhibitors seem to feel 
has some bearing on the question. That decree 
ssion prices by express or implied agreement betw 
ributor an he exhibitor. But the Department of Justice, as at 
stituted, holds the view that the injunction is not violate! merely 
distributor exacts so high a film rental as to force an exhibitor to raise ]} 
Whether the “new” Department of Justice would take a different yx 
highly speculative 


There is another aspect of the matter to which you should give close atte! 

In the conference and in correspondence with Mr. Yamins and others I h: 
expressed the view that the above-quoted language says what it means and 
what it says, namely, that the prerelease status of the picture extends o1 
the first run in any given area. In other words, that after such a picture 
had its prerelease run, any further exhibition constitutes a general releas 
the picture no longer enjoys a prerelease status. The significance of this w 
made clearer in the discussion under the next heading—Competitive Bidding 

The factors to be weighed by the arbitrators in arriving at a decision in « 
involving runs are substantially the same as those provided for such arbitrati 
in the 1940 Consent Decree. These are about as fair as can be devised. However 
the “time table,” “grandfather clause’ and other conditions and restrictions 
which rendered the 1940 provision useless have been eliminated. The only limi 
tation on thé right of an eligible exhibitor to invoke the provision is that if th 
alleged refusal to give him a fair chance to license the product occurred sub 
sequent to the effective date of the arbitration system, the claim must be evidenced 
by a written request. 

If the arbitrators find in favor of the complainant they shall make an award 
directing the distributor in good faith to afford the complainant an equal op 
portunity to license pictures on the desired run. And if the complainant asked 
for damages, and the arbitrators find in his favor, such damages may b 
awarded, 


%In their draft the distributors have inserted at this point ‘and except previr 
exhibitions of pictures not then generally released in the theaters for only a l 
performance thereat.’”’ This apparently is intended to protect the Cathay Circle typ: 
preview, not mere openings. 





y to my view the refere 
tributors claim that it means, that 
in any city, the distributor is free requ 
juen agements, then this provision will afford no re 
of the current abuses. 
in effect, sets up a code of fair 
ng some needed reforms, but is marred by deviations from 
which will be noted as we go along. It makes subject to 
paint of an exhibitor that a distributor has reached any 


However, one of the most objectionable of these reservations, proposed by the dist 
t the Washington meeting, which would have been an invitation to the arbitr 
pose bidding in every controversy involving a run, is happily absent from the 

t is, the two pictures per company per year mentioned in the definition of 
exhibitor representatives oppo ed this strenuously, insisting that bidding 

tituted only upon a specifie request therefor Counsel for the exhibitors noti 
ributors that they would express to their respective clients the view that this excepion 
ously impaired Subparagraph B and would open the way for the spread of bidding 

Although indented the text has been changed in a few instances in the interest of 


brevity 


my 
T) 
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(i) a he invitation for an exhibitor to submit an offer shall spec ify a cl 
date for bids which shall be not less than seven days afte r the mailing 
il vitati n “and only offers or revised offers submitted in magna ce 
invitation, received on or before the closing date, shall be considered.’ 

In place of the words included in quotation marks the August 20 draft 
simply, “after which no offers submitted in pursuance of such invitation 
be received.” I understood that it was the purpose to make it impossibl 
exchange men to notify favored bidders of the offers made by others so they 
revise their bids and secure the pictures. True, the bids will not be 
until after the closing date, and interested exhibitors may attend such 0} 
but all possibility of unfairness would be eliminated by requiring the parti 
make firm offers and that is what the August 20 draft was designed to accompli 

(ii) The distributor on the first business day following the closir 
shall open all bids at its exchange at an hour to be designated in 
invitation. 

(iii) Any exhibitor in submitting an offer may request in writing t] 
offers competitive with his own shall be revealed to the participating exh 
itors (or such as may care to avail themselves of the privilege) whe 
where the same are opened, but before an award of the picture has | 
made, 

(iv) Nothing in this section shall compel a distributor to accept an « 
which he considers to be inadequate and the distributor may reject all o 
When all offers are rejected the notice shall state the reason therefor and 
the picture shall then be made available to exhibitors, including those pre- 
viously participating, for new offers. 

This marks another departure from the August 20 draft which provided 
in case of the rejection of all bids, the pictures “shall be made available for a 
new offer, but only to those who submitted an offer in the first place.” The pu 
pose of the exhibitor representatives at all times was to limit, not increase, co 
petitive bidding. Under the distributors’ wording they could, if so minded, reje« 
all offers first submitted and then bring all the theatres in the city into co! 
tion for the picture, Paragraph B to the contrary notwithstanding. 

(v) Only offers in writing can be considered. 

(vi) The distributor within 14 days after the closing shall announce ac- 
ceptance to the maker of the accepted offer or announce to all bidders the 
rejection of all offers. 

Clause (vi) is new and apparently was inserted by the distributors to suy 
an omission in the earlier drafts. In the event a bid is accepted, it merely 
vides for notice to the successful bidder. To assist the others in their booking 
to take timely action if any of them feels he has been discriminated against, it 
seems to me the unsuccessful bidders also should be notified when an awa 
is made. 

(vii) If new offers are also rejected, the distributor may thereafter nego- 
tiate with the exhibitor making the best offer and license the motion picture 
to him; or the distributor may negotiate with and license the picture to such 
other exhibitor as he may choose. 

Here again something new has been added. The August 20 draft merely pro 
vided that if all offers are again rejected, “the distributor may thereafter nego- 
tiate with the exhibitor making the best offer and award the motion picture 
such exhibitor if it considers the terms satisfactory.” What JI said above in 
reference to (iv) applies here. We tried to limit the competition to those vw 
showed enough interest in the pictures to make an initial offer; the distribu 
apparently want to make the rejection of bids the occasion for enlarging 
competition and, possibly, a cloak for favoritism and discrimination. 

(viii) If no offers are submitted, the distributor may license the pict 
to any exhibitor it chooses upon terms acceptable to it. 

An added paragraph to the effect that the rules and principles set forth in 
this section “shall have application only in arbitration proceedings under this 
section, “is not very clear. I assume it to mean that the rules shall be used 
only as a basis for arbitration proceedings and not for actions in the courts 
The language may be too broad inasmuch as it is conceivable that a legal 
action might be based on the principles of the section without invoking the 
section itself. In other words, gross discrimination practiced through bidding 
might constitute a ground of action under the Sherman Law. I do not think 
the New York Court, in approving an arbitration system, should say that the 
“principles” of the section could not be availed of in an action not based squarely 
on this code of fair trade practices. 


Lie 





n of the arbitration agreement 

to the awart in com] ‘titive biddil @ 
August 20 draft has been supplanted 

ision has been mislaid rhe distributo 

y should ne iable for damages. In 

plaint by a particular exhibitor on a particular 

ie arbitrators coul 

e draft provides. Except that, in the process of expa 
craphs into two long ones, the 


OV 


! d only enter a cease-and-desis 


distributors omitted to empovw 
rators to enter a cease-and-desist order for violation of Paragraph A 
In second offense cases the arbitrators may award damages except 
ard exemplary damages ~™ only in cases under Paragraph 
having an antitrust angle. 
istributors’ insistence that there be no infringement of 
ir products made necessary the inclusion of provisions 
there should be no award against them if the bidding 
1 accordance with sound business practice with “no apy 
| ninate” and (b) that in the absence of any showing of 
purpose to discriminate “the arbitrators shall not attempt to 
indgment for that of the distributor as to which was the best offer.” 
t. Forcing picures.—Al|so subject to arbitration are controversies arising 
the complaint of an exhibitor that ™ 
(a) a distributor has “directly or in any manner” conditioned the licens 


e 


feature or group of features upon the complainant’s licensing one or 
re other features or one or more short subjects, newsreels, trailers or 
serials (called “shorts”) or one or more reissues, westerns or foreigns 
(called “foreigns”); or 
(hb) the distributor has “directly or in any manner” refused to license to 
complainant a particular feature or group of features except uj 
condition that he also license one or more other features, shorts or for 
The weakness in the provision is that it does not in plain language go to 
heart of the evil in regard to forcing. Sales representatives no long 
the licensing of one picture upon the licensing by the exhibitor of additional 
product. They have been taught not to do that. What they do, when they find 
the exhibitor wants to license some but not all of the pictures offered, is to raise 
» price of the desirable ones to a point where the exhibitor finds he can 1 
re advantageous deal by taking them all. In other words, instead of direct 
, we have forcing by price differentials. 
provision by Allied representatives which attacked the practice in so many 
‘ds was rejected by the distributors. In this they were consistent because 
» said, they are dead set against submitting to arbitration controversies 
linge on the question of price. They were willing to write in the words 
or indirectly” or “directly or by any means” and we chose the latter 
that indirect forcing by price differentials is forcing “by any means” 
would expect fair minded arbitrators to accept that view. Ido not need to re 
you, however, that an argument is an unsatisfactory substitute 


provision. 


er condition 


The exhibitor must give timely notice of the attempted forcing to the di 
tributor at its exchange. If the arbitrators find for the complainant under (a) 
they may make an award cancelling the license for, or the extent that it relates 
to, the forced pictures. If they find in his favor under (b) they may order the 


ft 
tril 


ibutor to cease and desist from forcing in the future. 
e arbitrators may award damages under either provision if any are proven 
0. Contract violations.—Controversies arising upon an exhibitor’s complaint 


that a distributor has violated the provisions of a license agreement between 


them, entered into subsequent to the effective date of the arbitration system, are 
suhject to arbitration. 

Veteran exhibitors will recall that this was the extent of the jurisdiction of 
the Film Board or Trade arbitration committees which the courts struek down 


about 20 years ago. Under that system the distributors could file complaints 


arainst exhibitors and the committees became mere agencies for enforcing one- 
sided contracts against exhibitors. 


_— 


* Explained under Damages, infra. 
"This is a condensed version of the provisions, not a quotation. 
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Under the system now proposed, we would have one-way arbitration; th; 
an exhibitor may institute proceedings against a distributor but a dist: 

tor. In a case in which an award 

red against a distributor under the sections relating to clearanc 
runs, a distributor may, however, institute a further proceeding for modil 

of the award on tlhe ground of changed conditions. 

In contract violation cases, if the arbitrators find that the distribute 
hed any provision of the agreement, they shall make a finding to 


Bl 
{ 


shall order the distributor to perform such ¢ 


file a complaint against an exhibi 


ryt 


¢ 
) 
i, 


inperformec 
the arbitrators nay award damages; but since the proces 
contract violations, and there is no antitrust angle, only 
be awarded.” 


IV. DAMAGES 


maces an exhibitor mu 
in which the arbitrat 
» damages they may award actual damages. 
are defined as “such sum of money * * as shal 


to have been sustained by (the) exhibitor as a 


involving violations of the competitive bidding rules : 
ions (which were deemed not to have an antitrust 
rbitrators may also award exemplary damages. 
Exemplary damages are in addition to the actual damages but they m: 
exceed the amount of the actual damages so awarded. 

Exemplary damages may be awarded only in cases where the arbitrator 
that the respondent's acts resulting in the damage were done “with the delib 
purpose to injure the complainant or in wilful disregard of the probable har 
consequences of the complainant.” 

Thus in cases involving an antitrust angle the plan would substitute 
Sherman Act’s mandatory treble damayes an assurance of only actual dam 
and speculative exemplary damages not exceeding the actual damages; i 
words, double damages will be the most that can be hoped for. 

Fiven in the strongest cases the recovery stands to be reduced depending upo1 
whether the co-conspirator—the predominant circuit or other exhibitor—who 
joined in inflicting the injury, sees fit to intervene and thereby become liable fo 
share of the damages or remains aloof, leaving the defense—and liabilit; 
the distributors’ doorstep. 

When such co-conspirator does not intervene and the arbitrators in awardi! 
damages to the complainant find that it was “associated in the act or acts causing 
(the) damage,” they are required to deduct from such award an amount whi 
in their judgment, will cover the damages caused by such co-conspirator. 

The reason for the foregoing is that in a court action the plaintiff can 
almost invariably does sue the exhibitor co-conspirators as well as the distributors 
and such co-conspirators are bound by the judgment. In arbitration proceedings 
there is no way by which the offending circuit or other exhibitor can be brought 
in and made liable against its will. 

In any case in which an exhibitor claims damages the distributor may assert 
by way of set-off any money damages owed by the complaining exhibitor to it 
for breach of contract. 

The distributors insisted that claims for damages be limited to damages sus 
tained during the period of four years preceding the filing of the complaint o1 
any less period provided by the applicable law of the state in which the complaint 
was filed. The August 20 draft contained a short, clearly-worded provision to 
that effect. In their draft the distributors have added to that provision the 
language quoted in the footnote,” which will hardly prove enlightening to the 
non-lawyers who will administer the system and serve as arbitrators, not t 
mention the poor devils whose interests will be at stake in the proceedings. 

It is understandable why the film companies should be unwilling to accept treble 
damage liability in some of the cases which the plan makes subject to arbitration 


= Differences between actual and exemplary damages explained hereafter under Damages 

“and if the claim is under Section 1, 2, 3, or 4 of Article II, it shall, in any event, b 
limited to the damages sustained during such period less than four years preceding the 
filing of the complaint as would be applicable under the laws of the state in which the 
complaint has been filed to such claim if asserted as a claim under the federal antitrust 
laws.” 





MOTION PICTURE DISTRIBUTION TRADI 


arbitration may be invoked for isolated act 
action Moreover, under the plan an 
a claim so small that it would not pay h 
established a sort of small claims court 


themselves liable in a field where the‘ 


the negotiations, and especially at the W 
distributors that if they made arbitration ¢ 

e to the exhibitors, they would not achieve thei 

ion For example, it seemed to me th: exemplary 


} 


l up to twice the amount of the actual nges, t 

amages possible in an especially flagrant case. Hows 

how far they would render theniselves liable in this vy 
mains to be seen whether aggrieved exhibitors wil 


inue to go to cour 
VV. CONCILIATION 


time the distributor representatives rej 
iim rentals and other terms and « 
atters might be handled by conciliation. 

us with such a plan and, at the Washington 
‘aft I did not communicate with the distributor 

the point where I felt I should go no further 
presented to the board 

» draft submitted by Rodgers and attached to the dist: 

is “all-inclusive.” The first paragraph reads as follows 

ntroversies Which an exhibitor has not been able to settle \ 
listributor, arising on the merits out of the relationship between 

nd distributor, including controversies which are subject to arbit 
this agreement, shall, if the exhibitor so desires, be submitted 
an endeavor to dispose of such controversies amicably, info 

Despite this engaging language the plan itself provides nothing more than that 

e distributors shall maintain an open-door policy, which some companies are 

ng now Under it an aggrieved exhibitor “and not more in one assistant or 
consultant” may make written request for an appointment, fil ith the Branch 
Manager “and one assistant or consultant,” and, if still aggrieved, with the 
General Sales Manager (or a Sales Manager to be designated by him) and “such 

istants as he (the G. S. M. or S. M.) may desire.” 

Neither party would be obliged to dispose of the controversy in the manner 
proposed by the other, and nothing said, written or done in connection with 
any conciliation shall constitute un admission or statement against interest or 
be used as such. Conciliation will not, however, bar an exhibitor from resorting 
to arbitration or litigation. 

rhis plan does not, of course, go as far as the old UMPIT plan which was tacitly 
igreed to by Paramount, Loew’s Twentieth Century-Fox, Warner Bros. and RKO 

1 1942. That plan never became effective because two companies reneged and 
all that remained for presentation to the Department of Justice was a plan for 
modifying compulsory block-booking, but not ending it. The UMPI plan pro 

ided for the same kind of conciliation in the early stages, but if that failed to 
provide the desired results, then the controversy could be brought before the 
General Committee, consisting of representatives of exhibitors and distributors 
at the top level. 

Conciliation does not involve voting or the issuance of orders and the only 
compelling force that can be brought to bear is the force of outside opinion. As 
stated in the UMPI plan draft: 


‘e¢ & & 


it was felt that the discussion which would take place during the proceed 
ngs, the weight of opinion of the persons participating therein, and the spirit 
of conciliation and good feeling engendered would be sufficient to bring about 
an amicable adjustment of all problems. * * *” 

That language is familiar and I detect in it some of the optimism I then felt, 
but in view of President Snaper’s experience in trying to “conciliate” the com 
plaints of many Allied members in the past two years, not to mention my own 
experiences, I have grave doubts as to whether the plan now offered will solve 
the problems uppermost in the exhibitors’ minds, having to do with current 
Selling policies and high film rentals. 
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VI. PRACTICE AND PROCEDURE 


I do not think there is much under this heading that is controversial] 
see no reason to go into the subject extensively at this time. 

1. Initiating a proceeding.—An exhibitor wishing to invoke arbitration 1 
so by paying to the Clerk of the Local Tribunal a filing fee;™ by filing a 
mission,” (i. e., an agreement to be bound by the award) ; and by filing ; 
plaint setting forth the claim and relief sought. The complaint will na: 
respondent distributor and will list any other distributors or exhibitors 
business or property may be affected by the award, and those so listed 
intervene as parties. 

2. Selection of arbitrators.—In cases between an exhibitor and distri 
(i. e., in which there are no intervening exhibitors), the complainant will d 
nate his arbitrator and the respondent or respondents (including inte 
distributors), by majority vote, will designate an arbitrator and the tw 
designated will designate a third neutral arbitrator. 

In cases where, in addition to the complaining exhibitor and the resp 
distributors there are one or more intervening exhibitors, and if the inte 
and the distributors can unanimously agree upon an arbitrator, that arbitra 
shall be deemed to have been designated by them. Sut if they cannot si 
upon an arbitrator, then the proceeding shall be heard and determined | 
Tribunal consisting of three neutral arbitrators selected by the Local Arbit: 
Committee from the panel compiled by it. 

38. Hearings.—Hearings will be held at any place agreed upon by the parties 
and the arbitrators; lacking an agreement, the place of hearing will be fixed 
the arbitrators. 

Control over adjournments, ete., is vested in the arbitrators who are directe 
to “proceed with the maximum speed consistent with the adequate presentatio: 
and proper consideration of the cases. * * *” 

4. Lawyers.—lIf the complainant does not choose to be represented by a lawy 
then the respondents may not be represented by a lawyer.” If the complai 
is a lawyer or is represented by one, then the distributor respondents joint 
may be represented by as many lawyers as shall represent the complainant. 

If there are one or more intervening exhibitors and the complainant is or is 
represented by one or more lawyers, then each intervenor may be represented by 
one lawyer of its choice. 

5. Papers and documents.—The arbitrators shall have power to require a 
party to any proceeding, including intervenors, to produce such books, reco 
and documents as the arbitrators may determine to be necessary to a pr 
determination of the controversy. 

6. Evidence.—Witnesses will testify under oath (or its legal equivalent) an 
each party shall have the right to examine and cross-examine all witnesses 

The arbitrators will rule on the relevancy and materiality of evidence offered 
but observance of the legal rules of evidence will not be required. 

The August 20 draft provided that arbitrators in making their awards sha 
consider only the evidence received at the formal hearing “except that they may 
take official notice of the well-established customs and practices of the m 
picture business without formal proof.’ The words in quotation marks 
lacking in the distributors’ draft, probably because neutral arbitrators can only 
gain knowledge of such customs and practices through proof. 

7. Form of awards.—The August 20 draft provided simply that the arbitrator 
shall make their award in writing. The distributors say it must not only be in 
writing but “shall be in the language of the particular section under which the 
arbitration takes place and not otherwise.” 

This might insure against the arbitrators calling a spade a spade in some pat 
ticularly flagrant case, but it suggests other problems. The draft says, as t 
each type of arbitration, that if the arbitrators find in favor of the distributor 
“they shall dismiss the complaint.” It does not say “make an award dismissing 
the complaint.” If an award is contemplated in the circumstances, it would be 
awkward to couch it in the language of the section. 


I 


* All claims will be determined by the Administrator. 

*5 The distributors in their draft have defined “lawyer,” the only apparent purpose being 
to end Col. Cole’s legal career : 

“Lawyer * * * shall mean a person who shall have been admitted to practice bef 
the Courts of any State or shall have passed the Bar examinations for admission to | 
tice before the Courts of any such State or shall have received from any accredited § 
of Law the law degree of such school.” 





MOTION PICTURE DISTRIBUTION TRADE PRACTICE: Vii 


mere order of dismissal and not an award is contemplated, then another 
i arises. The plan says that the arbitrators “shall file along with the 
i memorandum setting forth their reasons for the award”; further, that 


award includes damages or a denial of damages, they shall set forth in 
orandum the theory upon which * * damages were allowed, computed 


wal lies only from awards allowing or denying damages. ‘The purpose 
yorandum in damage cases is to aid in deciding whether to appeal and 
the National Appeals Board of the basis of the award or denial. If 
a mere order of dismissal, not an award, then the parties would not have 
e benefit of the accompanying memorandum. 
8. Finality of award.—A final arbitration award™ shall bar the complai 
| intervening exhibitors from initiating any arbitration or litigation ag 
respondent or intervening distributors involving the same acts which weré the 
;of the complaint. That is waa is meant, although a layman may have dif 
ty in finding it out from the present draft without the aid of a lawyer as 
in defined 
ong the complications imported into the clear provisions of the August 20 
one to the effect that a final award involving clearance or runs shall 
“ase the respondent and intervening distributors and each intervening ex 
hibitor from all claims based upon run or clearance which antedated the pe d 
ed in the complaint upon which such award was made. AB’ we have set 
the plan limits damages to the four-year period preceding the complaint nit 
ey seek to debar an exhibitor from seeking in some other trib anal damages 
onger period as the law may allow. 
a practical matter I am not sure that this is very important, but it looks 
ough the distributors were encroaching upon the legislative domain. 
9. Appeals.—Any affected party may appeal from an award granting or denying 
damages. No other part of the award may be appealed. 
For this purpose there will be a National Appeals Board consisting of three 
impartial, nonindustry members appointed by the Administrator. 


VII. AN INDUSTRY COMPACT 


It was agreed by all that it would be foolhardy to set up an arbitration system 
without the consent of the Attorney General and the approval of the U. S 
District Court which entered the decrees in the Paramount Case. This raised 
i question regarding two distributors (Republic and Monogram) and the partici 
pating exhibitor organizations which were not defendants in the Government 
suit and have no desire to become such, certainly not Allied. 

This problem was overcome in my draft, which set up the system in the form 

compact between all the participating interests, stipulating that the same 
“shall not become effective unless or until it is consented to by the Attorney 
General * * * and approved by the * * * Court.” By this method we may 
able to secure the desired judicial approval, with resulting immunity from 
scatter-gun legal attack, without incorporating the plan in any existing decree 

r subjecting nondefendants to the jurisdiction of the Court. 

The distributors’ draft retains that form, although there have been changes 

the preamble not necessary to discuss here. 

I even went so far as to draft a form of Court order approving the compact 
which, after some tinkering, was reported out by the Legal Drafting Committee. 
No such order is attached to the distributors’ draft and in their letter of trans 
mittal counsel for the distributors say: 

“We have omitted the form of order to be made by the U. S. District Court. We 
feel that the form attached to the August 21 (sic) draft should be reworded, 
particularly in view of the reservation * * * of Republic and Monogram. We 
fee: that the form of order is a matter for Counsel and the Attorney General, 
and that action on the Voluntary Arbitration Agreement should not be delayed 
on its account.” 

Of course, Allied has the same interest in keeping out of the clutches of 
the Court as the film companies in question and, therefore, if Allied elects to 
go along with this arbitration movement, I would have to insist that the nego- 
lations with the Attorney General include counsel for all the participating 
organizations and be not limited to counsel for the film companies. 


2 T 


~ In this context “award” clearly includes dismissals. 
Or less if the State law so provides. 
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It has at all times been contemplated that the system remain in effect for 
18 months’ test period and this limitation is retained in the draft. Also, 
if at the end of such period the compact is not renewed, the system shall ne 
theless remain in effect until all proceedings pending on the expiration ad 
have been disposed of. Here, however, something new has been added.” 

A rough translation of the added provision, I think, is that outstanding cea 
and desist orders cease to be effective twelve months after expiration of 
test period, but unpaid damage awards can still be collected. 


VIII. SUMMARY 


In this report I have gone into greater detail than necessary for present 
poses. This was a labor-saving device as the report will also serve as a me 
randum for Allied representatives should the board decide to send them | 
for further negotiations. 

I do not expect that the board or even this Committee will want to tak 
position on all of the many points set forth in the report. On the contra 
expect that whatever action is taken will be along broad lines. 

The alternatives would seem to be as follows: 

(1) Approve the distributors’ draft in its present form and autho 
Allied’s officers to sign the compact. 

(2) Approve the draft in principle and instruct the Negotiating Com 
tee to seek the further changes suggested by this report or which the b 
may stipulate, with authority to the officers to act on the Committ 
final recommendation. 

‘ j the draft, either because 

a) it contains no provision for arbitrating film rentals; or 
(b) it contains provisions which are not deemed to be in the exhibit 
interests 

(4) Defer final action until the January meeting and instruct the Né 
tiating Committee in the meantime to ascertain how far the distribut 
will go in developing an effective conciliation or mediation plan and in n 
ing other points in this report or which the Committee or the board n 
raise. 

5) Defer final action until such time as the Film Committee” shall 
port that conditions regarding film rentals, terms, and conditions which are 
now giving rise to so many protests have eased to a point where confidence 
and good will among exhibitors has been restored. 

The Negotiating Committee will meet in Chicago in advance of the session 
at which arbitration will be considered in order to formulate recommenda 
tions to the board. 


iy 


ABRAM F.. MYERS 
NoveMBER 10, 1952. 


ExnHisit P 


REPORT TO THE CONVENTION * ON THE SUBJECT OF ARBITRATION AND ACTION OF 
Boarp THEREON, BY ABRAM F. MyYeErs 


My task is to present to you in the shortest possible time the bare essential: 
of a complicated and technical subject and to explain to you the action Allied’s 
board of directors has taken in regard to it. 

On the opening day there were placed on the tables printed copies of my report 
to Allied’s arbitration negotiating committee and if any of you are interested in 
further pursuing the subject, you may find it worth while to read that pamphlet. 

My remarks will be based on the latest draft of an arbitration plan, known 
as the distributors’ draft. At last reports it was still rated “confidential,” 


3** * * and the provisions of all arbitration awards and judgments entered thereon, 


except such provisions as deny or award damages and judgments entered thereon which 
have not been satisfied, shall cease to be effective and binding with respect to any period 
after the date twelve months after the expiration of the test period (hereinafter called 
the final date) without prejudice (but subject to the provisions of subsection (c), Section 7 
of Article V hereof) to the right of any party to prosecute at law or in equity any claim 
for violation of an award prior to the final date or for relief in regard to the subject of 
the award predicated upon facts existing at or arising after but not prior to the final date.” 

*” Yamins, chairman; Snaper, Co-ordinator; Cole, Berger, Rembusch, Dollinger; Myers 
(ex officio). 

1 Delivered in open convention, November 19, 1952. 
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though many of its provisions have appeared in the trade 
1e Also, it has been explained in detail to exhibitors 
iithough not openly) and its contents already are known 
tion of this size, it would be futile to exclude the press 
opes of maintaining secrecy and we decline to attempt 
the interest of brevity, I shall confine myself to thos 
oversial and which led t board to take 
aps I should tell you in the ginning just 
ibject is by nature a very dry one, I 


opes ¢ f retaining your interesi 


nin this li 
effect, would 
yu those provi 


ird’s opinion, 


1 One-way a 


1 the old Filn 


irts many yea ‘ é { ‘ 

i, complain against an exhibitor, and it was used mostly by 
i collection agency to enforce the old one-sided uniform contracts 

Under the present plan, exhibitors may file their complaints and seek redress 
gainst the distributors, but not vice-versa. Of course, When an exhibitor puts 
s fortunes to the test by filing a complaint, he is bound by whatever award 
be entered; but a distributor may not tile an original complaint against an 
exhibitor. 

2, Clearance.---The provisions for arbitrating clearance disputes are : 
rood as eould be devised. They contain the best featur of previous 
ng this line, going back as far as the consent decree of 1940. 

Three kinds of clearance disputes are made subject to arbitration 
A. The complaint by an exhibitor that his theater is subje 
adversely affected by a “system of clearances”; or that 


oO Ano 


B. His theater is subjected to clearance granted 
I 


is not in substantial competition with his; or that 
Cc, Clearance is being granted against his theater and in favor of a 
peting theater, which clearance is unreasonable. 
‘he relief which the arbitrators can grant in clearance cases and other cases 
| be later summarized under a single heading. 


com- 


Runs.—It is provided that the arbitration tribunals may hear and determine 

exhibitor’s complaint that a distributor has arbitrarily refused his request 
to afford him a “fair opportunity’ to license features on a desired run equal to 
to the opportunity afforded to a competing exhibitor who is playing the pictures 
on that run, 

The main purpose of the “equa! opportunity” provision is to enable competing 
exhibitors, if they so desire, to find out which is entitled to the pictures on a 
particular run without resorting tc competitive bidding. 

If there were no more to the provision than I have thus far indicated, its 
position on the “‘plus” side of the ledger would be secure. But, as we shall later 
see, it also has a “minus” quality resulting from an exception to the definition of 
“rus.” 

}. Competitive bidding.—This provision would afford at least a partial remedy 
for some of the hardships and abuses of competitive bidding. 

One big “plus” factor is the provision that the distributors will not institute 
bidding in any competitive area or situation except upon the written request of 
one or more of the exhibitors therein (a) to bid for pictures, or (0) for a run 
of pictures which the distributor is proposing to license to another exhibitor. 

Another definite “plus” is the provision which requires that the bids be 
revealed to the bidders if they desire to see them. Many exhibitors have de- 
manded that privilege only to be refused and disclosing the bids to the participat- 
ing exhibitors would go far toward allaying the suspicion and distrust that 
surrounds the practice. 
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5. Forcing pictures.—1 hesitate to include this on the “plus” side because, 
explained in my printed report, it is not directly aimed at forcing as it is pr: 
ticed today; and, at best, only arms the complaining exhibitor with an argun 
instead of a clearly defined right of action. 

Moreover, some of the experienced exhibitors on the board have pointed « 
additional weaknesses as regards the remedy which the arbitrators may gra: 
but I shall not take time to go into these. 

Even if it is a doubtful “plus,” this provision cannot fairly be called a “minu 
so we will leave it here for the time being. 

6. Contract violations.—Controversies arising upon an exhibitor’s complaint 
that a distributor has violated the provisions of a license agreement also are 
made subject to arbitration. 

I do not feel warranted in commenting on the value of this provision because 
in my discussions concerning it I have met few exhibitors who have felt th: 
would be of material aid to them. 

But at least it contains nothing detrimental to the exhibitors, so let’s w 
it down a “plus.” 

7. Conciliation—As to all other controversies that may arise between an 
exhibitor and a distributor, the distributors propose conciliation. The plan pro 
vides nothing more than that the distributorsh shall maintain an open-door policy, 
which some—probably most—companies are already doing. Wil Snaper’s effo1 
to conciliate the grievances of Allied members by this method during the pas 
2 years illustrates its futility. 

The undertaking does insure complaining exhibitors an interview with the 
responsible sales representatives of the several companies and, therefore, will be 
accounted a “plus,” even though an innocuous one, and scarcely an innovatior 

8. Damages.—In all classes of cases under the plan, the arbitrators, if they 
find in favor of the complainant, may make an award, comparable to a court 
injunction, ordering the respondent distributor to cease and desist from 
practice complained of, or defining the maximum clearance that may be granted 
as between competing theaters, or requiring the respondent to afford the com- 
plainant a “fair opportunity to license,” etc. 

In addition, the arbitrators in all such cases, may award to the complaining 
exhibitor a sum of money equal to any actual damage that he may claim and 
prove to have been inflicted; except that, in cases involving violations of the 
competitive bidding rules, damages may not be awarded for the first offense. 

That is to say, as regards the bidding rules, the distributor, like the proverbial 
dog, is entitled to one bite before being condemned. 

In all cases having an antitrust aspect—that is, all except contract violations 
and violation of the bidding rules—the arbitrators, in their discretion, may also 
award exemplary damages. Such damages may be awarded only in cases where 
the proof shows a “deliberate purpose” to injure the complainant and may n 
exceed the amount awarded as actual damages. In other words, double damages 
is the maximum as against the antitrust law’s triple damages. 


ON THE MINUS SIDE 


1. Film rentals.—You will recall that at its convention last year Allied called 
for an all-inclusive arbitration system. It listed the principal subjects for arbi 
tration, including arbitration of film rentals. A proposal for such a system was 
submitted to the film companies in February and that proposal led to the arbi 
tration negotiations that began in April. 

The distributors flatly rejected the proposal to arbitrate film rentals and the 
plan contains no provision for such arbitration. 

When the distributors’ attitude was reported to the Allied board in Colorado 
Springs, the board expressed disappointment but sent our committee back to try 
again. 

Now, we must face the fact that the distributors will not yield to the arbi- 
trators, or to anyone else, any part of their control over prices and that it is 
hopeless to pursue the subject further. 

2. Prereleases.—Road shows, prereleases, specials—whatever you want to call 
them—have become the exhibitors’ enemy No. 1. In the negotiations numerous 
proposals for coping with this menace were proposed and discussed, both in 
connection with the provision relating to runs and the provision relating to 
competitive bidding. 

The only curb on the practice that the distributors would consider was 1 limit- 
ing each distributor to 2 such pictures per year. This is provided for in the 
definition of “runs” above-mentioned. 
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Since it is proposed that all 9 national distributors shall 

eement, this would permit a maximum of 18 such pict 

{nd those pictures would be excepted from the provisi: 

mpetitive bidding except upon the written request of one 
1 the affected area or situation. 

While roadshows, prereleases, or specials are not unlawfu 

e board felt that admission prices during the run of such pict 

ed by the distributors and that, of course, is unlawful. 

Should the plan be approved by the court—which is contemplated 
‘ibutors would receive left-handed judicial sanction for such pictures as 

e been and are being sold, and the board was dead set against allowing th: 

happen. 

rhe directors wanted Allied to be free to oppose this deluge of prereleases by 

ry legal means available to it. That will be the policy from now on and. th 

ard does not want the practice sanctified by judicial approval. 

3. Competitive bidding—While the Allied board felt that some of the provisions 
n reference to competitive bidding were desirable, it felt that those reforms 

iould have been voluntarily adopted long ago, and that, in order to obtain the! 
he exhibitors should not now consent to a court order approving competitive 

lding as a legitimate and proper method of marketing pictures. 

Nor were the directors willing to enter into an arrangement expressly recog- 

izing the right of the distributors, for reasons satisfactory only to themselves, 

» reject all bids and then enlarge the competition to include exhibitors who did 

bmit rat in the first place. That is one of the worst abuses in bidding 
and under the plan it not only would not be eliminated, but would, in fact 
yproved aaa authorized. 
se of you who read my printed report will note that most of the provisions 
ating to rejecting bids and thereafter enlarging the competition by further 
lding or negotiations were not contained in earlier drafts and were written 
the pre esent draft by the distributors for the first time 
ates an attitude on their part which doe s not encourage us to believe 
factory solution of the bidding problem can be second now or for 
time to come by means of a negotiated arbitration system. 

4. Limitations on awards.—Now I do not want to convey the impression that 
Allied’s representatives entered the negotiations merely to see what they could 
get out of the deal for the exhibitors. 

Allied is aware of the vast number of lawsuits already pending and constantly 
being filed against the film companies and that this litigation may reach a point 
which will threaten the solvency of the film companies and the safety of all 
concerned. 

Allied in its memorandum to the distributors last February was the first to 
suggest that the arbitrators be allowed to award damages and that punitive 
damages be made discretionary, and not mandatory as provided by the antitrust 
laws. We wanted to help in the solution of an urgent and perplexing problem 

We would be most reluctant to reject the plan if we seriously believed that it 
would stem this tide of antitrust litigation. 

But the film companies have played their cards too close to their vests and as 
a result it is not believed that the arbitration tribunals would supplant the 
courts in cases involving large sums of money because, under the antitrust laws, 

damages are always allowed and in some States the statute of limitations 

ore favorable to the complainant than the 4-year maximum imposed by the 
‘ation plan. 

lied’s plan was to permit punitive damages up to twice ~ amount of the 

il damages, thus providing a three fold maximum, but to clothe the arbi 

trators with discretion as to whether any such damages shoul 1 be allowed, thus 

protecting the companies against the Sherman Act’s requirement of treble dam 

ages. wherever there is liability. This plan the distributors would not accept 


THE BOARD'S ACTION 


When I first read Colonel Cole’s now famous letter I began to wonder just 

ich cooperative undertaking would or could be abandoned in order to release 
Allied’s manpower for work of greater benefit to the members. 

I knew that we could not withdraw the colonel from the tax campaign. Noth- 
ing could be of greater benefit to the exhibitors than repeal of the admissions tax. 

[ did not see how we could completely withdraw from COMPO at this time 
without pulling the rug from under the colonel, so I concluded that Trueman 
tembusch’s hobby was safe—for the time being. 
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Then a horrible light began to dawn. It was my baby, Little Arby, on 
Wilbur Snaper, Nate Yamins and I had lavished so much tender, loving care 
was going to be thrown to the wolves! 

And it was even so. Arbitration was expendable. It did not meet the t 
the board’s statement of policy. It did not promise direct, immediate, and 
stantial benefit to the exhibitors. And so the board, pursuant to its declara 
of policy, rejected the plan for two stated reasons: 

(1) It contains no provision for arbitrating film rentals, and 
(2) It contains provisions which are not deemed to be in the exhibit 
interest 

If I seem to treat this action lightly, I assure you I do not thereby reflect 
mood in which the directors took this action. Neither the board as a whole, 
any individual director, is opposed to arbitration. They yield to none in t 
devotion to that concept. But they are convinced that the ideals of arbitrat 
will not be promoted by the present plan or any plan which the distribut 
in their present frame of mind, are willing to agree to. Therefore, the direct 
have concluded that President Snaper, the general counsel and other me 
of the official staff can better serve the members by carrying out the bo 
statement of policy which was read to you yesterday, than by spending mo! 
their time and Allied’s money attending arbitration conferences, 

This represents the unanimous action of the board. There is no mino1 
report. 


EXHIBIT Q 


PARAMOUNT F'1LM DISTRIBUTING Corp., 
Memphis, Tenn., April 17, 1952 
To All Subsequent-Run Exhibitors in the City of Memphis, Tenn.: 

Since our letter to you of July 14, 1951, we have continued to examine carefull) 
the results of the manner in which we are offering our pictures to subsequent-run 
exhibitors in the city of Memphis. We have also given careful consideration to 
requests which we had for changes in our present method of distribution in the 
city of Memp! is. 

After considerable additional thought and study of the many factors, conditions, 
and changes affecting the Memphis area, and in the interest of sound distribution 
of our pictures, and in the light of requests we have received from some of you 
for changes in our method of distribution we have come to the conclusion that our 
pictures should be distributed in the city of Memphis, on an experimental basis 
commencing with our releases Anything Can Happen, Aaron Slick From Punkin’ 
Crick, Red Mountain, Flaming Feather, and My Son John in the following 
manner: 

We will license three second runs on an availability of the fifth Sunday f 
lowing the close of the first-run engagement in the city of Memphis in competi- 
tive negotiations among the following theaters: 

Crosstown Theater Memphian Theater 

Rosemary Theater Luciann Theater 

Linden Circle Theater sristol Theater 

Plaza Theater Hollywood Theater 

Madison Theater lark Theater 

Capitol Theater. Airway Theater 

Ritz Theater Lamar Theater 

Rialto Theater Normal Theater 

Royal Theater tosewood Theater 

Suzore No. 1 Theater Bellevue Drive-In Theater 

Suzore No. 2 Theater Drive-In-Movies, Lamar Avenue Theat 
Roxy Theater I’rayser Drive-In Theater 

Joy Theater Skyvue Drive-In Theater 

Idlewild Theater Summer Avenue Drive-In Theater 


Thereafter we will offer to license six third runs on an availability of the sixth 
Sunday after the close of the first-run engagement in the city of Memphis in 
competitive negotiations among the above-named theaters that have either been 
unsuccessful in the negotiations for second run or have failed to make an offer 
on that run. 

In connection with the offer of the 3 second runs and the 6 third runs, 4 
theater submitting an offer may request priority of run over such other theaters 
among those named as it considers in substantial competition with it on such run 
However, we shall determine whether such request is reasonable as to each 
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eater or theaters involved and if in our opinion it is not, we shall reject the 
‘ submitted. 
‘hereafter we will negotiate for the licensing of additional runs on an avail- 
ability of the seventh Sunday following the close of the first-run engagement in 
» city of Memphis and likewise on the eighth Sunday and at weekly intervals 
erealter. 
We reserve the right to reject all offers for any run if the offers received are not 
sfactory for the run to be licensed. 
We are enclosing our forms of request for offer on each of the 5 pictures desig 
ited above for the 8 second runs on an availability of the fifth Sunday following 
he close of first run in the city of Memphis. The deadline for the receipt of any 
our offers is April 24, 1952. You are at liberty to submit an offer on any 1 or 
ore of the 5 pictures designated above. 
If an exhibitor does not submit an offer for any of the five pictures designated 
ve for second run, we reserve the right to assume that such exhibitor isnot 
erested in that run. 
rhe plan outlined in this letter is proposed, as indicated, on an experimentai 
s, in a determined effort to find out what is best for our company, our 
customers, and the moviegoing public. We reserve the right to change this 
‘hod of distribution at any time it may appear to us to be necessary or desirable. 
This letter is written with the sincere hope that under these revisions of our 
present method of distribution in Memphis we will be able to further improve our 
S¢ rvice to you. 
Yours truly, 
Howarp NICHOLSON 


ExHiBit R 


RKO Rapro Pictures, INC., 
Chicago, 1l., February 14, 1950 


RKO Radio Pictures, Inc., will receive proposals for licenses to exhibit the 
otion picture “Stromboli” on first neighborhood runs, with an availability date 
of March 38, 1950, and a period of 14 days, commencing on said date, within which 
to date and play the picture 

The minimum proposal which will qualify for consideration is 30 percent of 
gross admissions, with a minimum playing time of 7 days, and a guaranty of 
2,000. Proposals must be submitted on a theater by theater basis. Proposals of 
flat license fees will not be considered for this picture. 

Exhibitors licensed to play this picture may play for more than the minimum 
of 7 days. 

Licenses will be granted to all exhibitors submitting qualified proposals, pro 
vided, however, that no two theaters located less than 1.5 miles from each other, 
by the most heavily traveled route between them, will be licensed on this avail 
al y. If qualified proposals are received from any two theaters located less 
than 1.5 miles from each other, by the most heavily traveled route between them 
RKO Radio Pictures, Inc., will liceuse the theater from which the most favorable 
proposal is received, in its opinion. 

Proposals for this run must be received in writing at the Chicago Exchange 
of RKO Radio Pictures, Inc., not later than noon on February 17, 1950. Notice 
of acceptance or rejection will be given within 48 hours thereafter. 

This picture will be offered at later dates for subsequent runs. The next 
avaliability date will be March 17, 1950. 

RKO Raprto Pictures, Inc. 
SAM GORELICK, 
Chicago Branch Manager 


EXHIBIT S 
RKO Rapro Picturss, INec., 
Chicago, 1U., February 24, 1950 
RKO Radio Pictures, Inc., will receive proposals for licenses to exhibit the 
motion picture “Stromboli” on second neighborhood runs, with an avalilability 
agate of March 17. 1950, and a period of 7 days, commencing on said date, within 
vhich to date and play the picture. 
Not applicable to theaters which are prevented by court decree from playing more than 


son a subsequent run Running time, 81 minutes. Cast: Ingrid Bergman Directed 
y Roberto Rossellini 
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The minimum proposal which will qualify for consideration is 25 perce 
gross admissions, with a minimum playing time of seven-tenths and a g 
of $750.00. Proposals must be submitted on a theater by theater basis 
posals of flat license fees will not be considered for this pacture. Sche 
tenths shall be: Sunday—three-tenths, Saturday—two-tenths, any week 
one-tenth 

Exhibitors licensed to play this picture may play for more than the 
of seven-tenths playing time.’ 

Licenses will be granted to all exhibitors submitting qualified proposa 
vided, however, that no two theaters located less than 1.5 miles from each « 
by the most heavily traveled route between them, will be licensed on this 
ability. If qualified proposals are received from any two theaters locat 
than 1.5 miles from each other, by the most heavily traveled route between 
RKO Radio Pictures, Inc., will license the theaters from which the most 
able proposal is received, in its opinion. 

Proposals for this run must be received in writing at the Chicago Ex: 
of RKO Radio Pictures, Inc., not later than noon on March 1, 1950. Not 
acceptance or rejection will be given within 48 hours thereafter. 

This picture will be offered at later dates for subsequent runs. 
availability date will be March 24, 1950. 

RKO Rapio Picrures, LN¢ 
SAM GORELICK, 


Chicago Branch Mana 


Exurstir T 


ALLIED STATES ASSOCIATION OF Motion Prerure Exitperrors, MErrine InN 
Morrison Hore, Cuitcaco, IL. 


STATEMENT OF POLICY 


The directors of Allied States Association of Motion Picture Exhibi 
meeting in Chicago on November 16, 1952, reviewed the condition and affairs 
of the motion-picture business, including the current pricing policies and trad 
practices of the several film distributing companies. 

They also reviewed the various cooperative activities in which Allied 
tional and regional leaders, acting as representatives of national Allied, 
now engaged, which activities were approved and authorized in the belief t) 
the purpose was to benefit all industry branches and to build confidence and 
promote harmony among them. 

Reluctantly the directors were forced to the conclusion that the film com 
panies have taken advantage of the preoccupation of the Allied leaders with 
those projects in order to raise film rentals to insupportable heights, directly 
and by numerous practices and devices, such as the prereleasing of pictures in 
increasing numbers without regard to the essential merits of or investment in 
such pictures. 

These pricing policies, practices, and devices are all the more reprehens 
because they are being foisted upon the exhibitors during an industry 
the burdens of which should be shared by all industry elements on a fair a1 
equitable basis and, in decency and good conscience, should not be saddled w! 
upon the exhibitors. 

In the circumstances the directors decided that for the time being, and unt 
the distributors shall reform their destructive policies and practices, Alli 
leaders should confine their participation in cooperative undertakings to 
projects which promise direct, immediate, and substantial benefit to the e 
hibitors, so that they may be free to devote their available time and energy 
measures for the protection of Allied members. 

To this end the directors will reexamine all such cooperative undertakings 
in which Allied leaders are now engaged, and will carefully screen all su 
projects that may be hereafter promoted, to determine whether they me 
this test. 

The decision of the board as to each such project will be announced in due 


course. 


Run is restricted to maximum of 7 days in those theaters which are prevented by ec 
deeree from playing more than 7 days on a subsequent run. Running time, 81 minute 
Cast: Ingrid Bergman. Directed by Roberto Rossellini. 
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So desperate is the condition of the exhibitors that the di 


stic action must now be taken to insure their continuance 
tions as regards film prices have improved, and to that end 
d national and regional leaders and all the members t 
to secure prompt, ellective re lief by ; 
, including 
1. Instituting and conducting litigation. 
” Petitions to executive depart ents and 
3. Appeals to the appropriate congressional 
his statement of policy has been approved, 


the board of directors. 


ISSUED 


\ssor \ Me rit 


d of directors having he: 


mper of informal mferences with representati 


ference to arbitration, as well as a letter from Eric A. Johnston on the su 


s forced to the conclusion that those communications contain no proposals 


n the framework of arbitration or otherwise which uld afford the exhibit 
any relief from the distributors’ pricing policies and practices which consti 
the exhibitors’ principal grievances and stand as a bar to the economi 
covery and future welfare of the motion-picture busines 
fhe condition is aggravated by the fact that during the negotiations looking 
the establishment of an arbitration system the participating distributors not 
continued to exact higher film rentals from the exhibitors on all classes of 


ict, but designated for special treatment as roadshows or prereleases during 
that period more pictures than had been marketed by that method in the 5 pre 
ceding years, and this in spite of the fact that in the beginning and throughout 
the negotiations the exhibitor representatives, regardless of their organizatior: 
affiliations, cited that method as a chief source of complaint and strove for 
effective measures for curbing it. 

The Allied board is amazed that at this critical juncture in the industry’s 
affairs the film companies should insist upon retaining and increasing a practice 

ch in its practical effect violates 2 of the injunctions entered against 8 of 

in the antitrust suit bronght against them by the United States and has the 
rther effect to withhold choice films from exhibition in thousands of theaters at 
time when mass attendance is so badly needed not only as an immediate source 
revenue but in order that the people may see and enjoy those films and thus 
recreate and reestablish the moviegoing habit. 

In order that there may be no mistaking our meaning when we say that the 
prerelease or roadshow method now being used by the distributors violates court 
orders, we point out it has the effect to superimpose on the regular clearance 

which subsequent-run theaters are subjected an additional and much longer 
clearance in favor of the prior-run theaters, which play the pictures first as a 

dshow and then on regulur release, and has the further ef t , l 

es over theaters and towns which have not heretofore be« 
enrance lly is extends ad clearance s not des gy ed reasonably 
sed theater on the run granted it but is designed solely to 
butors’ revenues—a vardstick which the courts have said they 1 
In addition, this method of marketing pictures contemplates thi: 


| increase his admission prices to an amount designated |} 


1 


| this usually, almost invariably, follows and constitutes the 
prices by agreement between the distributor and the ex] 
the circumstances, the board had no alternative but to reaffirm the program 
reed to in Chicago, which was to reject the distributors’ draft of arbitration 
and withdraw the oflicers from further participation in the negotiations 
ddition, the board approved and adopted as its own the so-called Vlaches 
iution, adopted by the Chicago convention, calling upon Allied to make an 


t 


nsive survey to gather evidence of law violations in connection with said 
ng policies and practices for presentation to the appropriat rovernment 
ies and the courts to the end that exhibitor rights, now | 
butors, mav he adequately protected 


wool’ 5: nO 
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Exutpir V 


RKO—TeExtT CLAUSE RUBBER-STAMPED ON CONTRACTS FOR PETER PAN A 
S CHRISTIAN ANDERSEN (TWO SEPARATE STAMPS) 


The license fee for the picture licensed hereunder shall be an amount equ 
the aggrexute of cents for each child (12 or less years of age) adr 
to any performance, cents for each adult admitted to matinee pet 
unces, and of ‘nts for each adult admitted to evening performances of 
picture 


* * * * * * + 


Nothing containend in this license agreement or in any written statement 


representation, oral or written, made in connection therewith or in the c« 
of negotiation thereof shall be construed as being or intended to be an agree 
or understanding, oral or written, between the parties fixing minimum | 
for udmission to the theater involved. 


Exuisir W 


THe INDEPENDENT THEATER OWNERS OF ORY, 


Columbus, Ohio, May 4, 19 
Mr. A. F. Myers, 
Washington, D.C 


Dear Mr. Myers: In response to your wired request, I have compiled the fol 
lowing information on the three pictures requested : 


PETER PAN 


In the Cleveland territory, this picture has played over 100 engagements at 
prices varying from $1 to $1.19. In no case was less than 50 cents charged f 
children, although many of these theaters had a price regularly of 20 cents for 
children. In some drive-ins, ordinarily, no admission is charged for children 

In the Cincinnati territory, except in Rube Shor’s two theaters, the admission 
prices ranged from $1.19 down to $1, with 50 cents the minimum for child 
Regular prices in some of these theaters were 50 cents for adults and 20 cents 
for children. 

HANS CHRISTIAN ANDERSEN 


SALOME 
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ExHIBIr X 
[| Wording from newspaper advert 
THe LAMAX THEATER 
WALT Disney's Peter PAN 
Distributed by RKO Radio Pictures, In« 
ADMISSION SET BY FILM COMPANY 
_$1;: children, 50 cents ; servicemen and holders of student tickets 


2 75 cents: 
including taxes 


ApreNbIx No. 11 


ALLIED STATES ASSOCIATION OF MOTION PIcTruRE EXHIBITORS, 
New York, N. Y., May 28, 19583. 
Ilon. ANDREW F. SCHOEPPEL, 
Chairman of the Subcommittee, Senate Select Committee on Small Business, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR ScHOEPPEL: May I presume to identify myself as president of 
Allied States Association of Motion Picture Exhibitors and as a witness already 
sworn and testified on April 16 before your committee. 

[ have just completed reading an affidavit submitted by Leonard Gruenberg, 
district manager for the metropolitan district of RKO Radio Pictures, offices at 

\) Ninth Avenue, New York, N. Y. 

My basic complaint in regards to the picture Peter Pan was and still is that 

» pricing and terms of the picture were such that it was economically impossible 

e to run Peter Pan unless IT increased my admission prices. Mr. Gruenberg 
tated that no attempt was made to induce me to increase admission prices. The 
proposition of RKO per se would have forced me to increase my admission 

rices I refused to exhibit the picture according to the demands of RKO for a 

| week because experience had taught me that this was poor business judgment 

a town of some 2,000 people. Further, a town that did increase its admission 
prices played the picture for less number of days even though its population was 

‘rr. I have little doubt that if I agreed to increase admission prices and 

cepted their terms, I would have been able to purchase the picture. This, I 
elieve, is discrimination based upon admission prices. 

On subsequent visit to the RKO office, | concluded a verbal deal with the district 

inager and arranged for the playing and advertising of the picture. The 

stom of verbal agreement is prevalent and part of our business. If I were to 
wait for a written contract approval, it would be weeks or even months before I 
could play the picture. I have often received approval of contracts months after 
picture has played and was paid for. The mechanics of home offices cause this. 

However, according to my previous dealings with Mr. Gruenberg, I believed I 

1a deal and certainly had every indication that his thoughts were the same 

ankly, the devious methods used in the sale of this picture preclude positive 

‘cusation. Inference, innuendo, and forceful suggestion were part of the 
formula in the sale. 

Che figure $600 was mentioned by Mr. Gruenberg as a “fair and reasonable 
return.” For the purpose of comparison, may I advise the committee that I 
paid the following film rentals: 
Snows of Kilimanjaro 


$109. 73 
anhoe 


:.. ‘ : : 218. 21 
Miracle of Fatima Racal ‘ eek. . . 183.05 


I use the above pictures because they, too, were classified as specials and above 
the ordinary. 

If Mr. Gruenberg’s affidavit is examined, it is obvious that it confirms 
testimony before the committee, in which I pointed out that the film companies 
not only wish to tell you what days of the week a picture is to play, how many 
days the picture is to play, what we are to pay for it, and now, through methods 


} 


my 


at the least skirt illegality, intend to dictate our admission prices 
I respectfully submit the above in reply to Mr. Gruenberg’s affidavit 
Very sincerely yours, 


WILBUR SNAPER. 
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Appenpix No. 12 


STEWART ENTERPRISES, INC 
Danville, Iul., April 27, 1 
Senator ANDREW FF’. SCHOEPPEL, 
Senate Committee on Small Business, 
United States Senate, Washington, D. C. 

DEAR SENATOR SCHOEPPEL: It Was a pleasure to appear before your 
in regards to the practices of the film distributors during your recent 

As per your request the following is a detailed statement in conne 
the matter of the relations between Columbia Pictures and the Rivo! 

This statement is based upon research in our files and should be su 
for the information given your committee in the hearing in regar 
Columbia Pictures Co. 

Late in 1952 we sent a registered letter to Columbia requesting 
to bid for first-run product for our Rivoli Theater in Danville, Il 

In the office of the branch manager of this company in Chicago I w 
that they had four pictures which I could make them an offer or 
advised that this was not bidding but that if my written offer was 
than they could obtain from someone else I would be sold the picture 

I made an offer on one picture called Invasion, U. 8S. A., and rece 
picture. I further made an offer to double feature of the 2 pictures Hang 
Knot and Last of the Comanches for 4 days at 35 percent for the Rivoli The 
Danville, Il. 

The picture Hangman’s Knot was sold to the Times Theater for 2 
Friday, Saturday, and I am advised that contrary to my statement to 
committee it was not double featured with Last of the Comanches and 
actually Last of the Comanches has not played as yet. 

I therefore feel that my complaint in regard to Columbia has little 
cation and was based on my error in assuming that these two pictures 
double featured when, in effect, they were not. 

There was no error, however, in the detailed checking of the matter « 
complaint I registered in regard to Allied Artists who distribute Monog 
pictures and I could give further examples for other of the film co 
to replace the one against Columbia in the event that you are interested 

I do respectfully suggest that sometime during the hearings the Depart: 
of Justice be called before your committee to explain the lack of policing 
the decrees they have obtained in the courts. 

Yours truly, 
L. FRANK STEWART 


Aprenpix No. 13 


SUPPLEMENTAL STATEMENT BY SIDNEY E. SAMUELSON, PRESIDENT AND GENFRA 
MANAGER OF ALLIED INDEPENDENT THEATER OWNERS OF EASTERN PENNSYLVAN 
INC., AND ALLIED MOTION PicTtuRE THEATER SERVICE, INC, 


I appeared before this subcommittee as a witness on April 16, 1953, was sw 
and gave testimony. 

This supplemental statement will cover: 

A. The competitive bidding situation in Lansdale, Pa., affecting the Music H 
Theater and the 309 Drive-In: 

B. The relationship of Allied Motion Picture Theater Service, Inc., with RKO 
and 

C. General outline of exhibitor buying service. 

A. The competitive bidding situation in Lansdale, Pa., affecting the Mu 
Halil Theater and the 309 Drive-In——Allied Motion Picture Theater Service, lL 
of which I am president, represents the Music Hall Theater of Lansdale, P: 
the buying and booking of films and in paying film bills. There are two inc 
theaters in Lansdale. For more than 10 years, the Music Hall Theater has be+ 
the established customer for RKO pictures. According to my best recollecti 
the 309 Drive-In Theater opened late during the season of 1950. From time t 
time thereafter, we heard reports that this theater desired an availability 25 


days after first-run Philadelphia, which is the same availability enjoyed by the 
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heaters in Lansdale and by other theaters in the area, including Warner's 
er theater. In conversations with representatives of the 309 Drive-In I 
idvised that this theater did not desire competitive bidding but merely 
ed the 28-day availability. 
w is an exact copy of a letter which supports the above statement: 
RKO Rapto Pictures, INc., 
Philadelphia, Pa., March 7, 1952. 
Music Hall, Lansdale. 
Roy SULLENDER, 
(llied Theater Service, Philadelphia, Pa. 
sn Roy: Inasmuch as exhibitor operating the 309 Drive-In has asked for 
y run, we have instituted bidding between the theaters in Lansdale and 
s drive-in, and you will be invited, by letter, to submit offers on whatever 
tures will become available. 
Regards. 
Sincerely yours, 


if 


RKO Rapio Pictures, INc., 
C. ZaGRANS, Branch Manager. 
March 10, 1952, I telephoned Mr. Mochrie, vice president and general sales 
nager of RKO. I reached him at his New York office, I told him about the 
e letter, and he claimed that he knew nothing at all about that situation. 
ested against bidding and pointed out that availability and clearance was 
he control of the distributor. I also told Mr. Mochrie that representing the 
Musie Hall Theater in Lansdale, and being short of product in that theater, we 
d not and would not object to the 309 Drive-In receiving a 28-day availability. 
er the same afternoon, Mr. Leventhal of the RKO home office legal staff 
ephoned me from New York. He inquired whether we had any objection to 
309 Drive-In playing RKO pictures on the same availability as the Musie 
Hall Theater, Lansdale. After I said, ““No,” he told me to disregard the above 
etter. I replied that I wanted that message put in writing. Mr. Leventhal 
greed that that would be done. Reproduced below is an exact copy of the letter 
vhich I received covering this point: 


RKO Rapio Pictures, INc., 
Philadelphia, Pa., March 14, 1952. 


Musie Hall, Lansdale, Pa. 
SIDNEY SAMUELSON, 
lied Theater Service, 
Philadelphia, Pa. 
Dear Mr. SAMUELSON: Pursuant to your telephone conversation with Mr. 
Leventhal, you may disregard our competitive bidding letter dated March 7, 


52, in view of the fact that you are not requesting clearance over the 309 
Drive-In Theater. 
Very truly yours, 

RKO Rapio Pictures, INc., 

CHARLES ZAGRANS, Branch Manager. 


After the above letter was received, we had no further difficulties about avail- 
ibility, clearance, or competitive bidding on RKO pictures between the Music 
Hall Theater in Lansdale and the 309 Drive-In. This statement is borne out and 

fied by part of the Zagrans affidavit. 

I have no knowledge of what happened between the 309 Drive-In, the Ambler 
theater, and RKO which resulted in the letter of April 30, 1952, partially quoted 

the Zagrans affidavit. 

It is obvious from all of the foregoing that the charge originally made by me 

RKO had attempted to instigate bidding is supported by this additional 
estimonv 

B. The relationship of Allied Motion Picture Theater Service. Inc., with 
RKO.—Allied Motion Picture Theater Service, Inc., started business in 1948. 
Fr mm the very beginning our representatives had difficulty in their negotiations 
vith RKO. This exchange and its representatives did nearly everything possible 
to impede and obstruct business relationships. 

Reproduced below is copy of a telegram which is self-explanatory. 
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NovEMBER 30, 194 
RKO Rapro Pictures, INc., 
Philadelphia, Pa: 


Tried to reach Zagrans at Scranton and Epstein this afternoon but both 
reported gone for the day. Urgent that play date submitted by us on Brid 
Sale at Park Seranton for December 16 and 17 or December 18, 19, and 
approved inasmuch as picture becomes available December 15. Feel that 
refusal to approve this date is subterfuge to force tie-in sale with other thea 
inasmuch as terms submitted by you were immediately accepted by Holla: 
Prior run bookings in Scranton and product situation of Park Theater mal 
imperative that Bride for Sale date be accepted by you not later than tomo 
Would sincerely regret any action by you that would compel us to make n 
forceful steps. 

SIDNEY E. SAMUELSON, 
President, Allied Motion-Picture Theater Ser 


After RKO received the foregoing, the picture was booked as requested b 
Strained relations continued to the point where I thought it advisable to di 
the situation with home-office executives. Therefore, on October 11, 1950 
companied by Messrs. Sullender and Greenberg of my office, I conferred 
Messrs. Mochrie, Levy, Folliard, and Zagrans at the office of Mr. Mochri 
New York. We explained that we were very anxious to do business on a b 
ness-like basis with RKO. However, nothing resulted from this conference 
nearly a year later when Mr. Folliard worked out the basis of film deals f 
theaters represented by us with Mr. Sullender. 

I have read that portion of Mr. Zimmerman’s testimony referring to the | 
ness relationships of our service company with RKO. Suffice it to say tha 
the closely populated eastern Pennsylvania territory, with many good roads 
theater has a local monopoly. There might be only one theater in a partic 
town, but within a few miles down various roads there are several theaters 
these theaters are in competition with each other. As of the date of Mr. Z 
nrerman’s testimony, virtually none of the theaters represented by us 
without theater competition. This statement is graphically borne out by 
fact that our company does business, in behalf of the theaters we represent, w 
all motion-picture distributors and we are currently doing a substantial any 
of business with RKO, but because of the monopoly in distribution helped b 
the privilege of copyright, we have never been able to dictate to RKO or to ai 
other distributor the firm prices paid by the various theaters we represent 

There is a great scarcity of attractive moticn-picture features which will gross 
substantially at the box office. The basic economics of this situation complet 
refutes Mr. Zimmerman’s statement, as for many years past, independent exhib 
itors have been striving to secure worthwhile box-office product. The scarcity of 
this product has virtually eliminated all necessity for the distributors to compete 
against each other for the trade and patronage of the exhibitor. Unless Congress 
or the Government of the United States takes suitable action, this situation will 
become increasingly critical. In fact, announcements of forthcomjng motion 
picture feature product show a great reduction in the total number of pictures 
scheduled to be produced and released. 

C. General outline of exhibitor buying service.—In the course of my business 
duties I have traveled throughout the United States and I am conversant with 
conditions in the motion-picture business. Cooperative buying groups organized 
hy independent exhibitors have been in existence for many years, but the greater 
number of these groups came into existence during the late 1930's and early 1940's 
About that time, compulsory block booking was abolished. The film companies 
realized the advantages of selling pictures singly. This type of selling imposed 
a great burden on the smaller exhibitors, especially those located at some dis- 
tance from the film exchange center. These exhibitors found that salesmen 
visited them infrequently, and it became increasingly difficult for the exhibitor 
to select his pictures, book on availability, and secure prints. These exhibitors 
naturally turned to a buying service located in the film exchange center from 
which they were served. The buying service relieved the exhibitor of the routine 
detail of buying and booking the pictures, and in some instances this service 
included paying the bills. 

Many older exhibitors found it necessary to join a buying service or employ 4 
buying agent in order to actually conserve their health and avoid the nervous 
and physical wear and tear of buying and booking pictures. 
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ibitors located 100 or more miles from the excha! 


i they join a buying service they have an actual 
g-distanee telephone calls and telegrams contrasted 

ice. Additionally the buying service maintains accurate purchase : 
yrds which would be very costly for an individual exhibitor to keep. 
fhe primary reason that an independent exhibitor organizes or 


ro 


Or oi a buving 


ervice is to secure routine service such as briefly outlined above. Virtually a 
he buying services which represent independent exhibitors confine their a 
es to one exchange center. In number of theaters enrolled, none « t 
services compare in size or importance with the circuits of th 
ced from the “B'g Five” producer-distributors. For example 
Theatres, just merged with the American Broadcasting ¢ 
vaters. The other segregated circuits, while not a 
1 


, are, I believe, larger than any one of the buying 
endent exhibitors. The Department of Justice in the 
to the decrees which left these so-called divorced ci 
of important theaters. This contrasts strangely and 
smaller independent exhibitor buying service g 


Sroups. 


Attached for the information of the committee is a st: 
Iman outlining his negotiations with the Philadelphi: 


r OF HARRY PERELMAN, OPERATOR OF 
PHILADELPHIA, Pa., May 29, 1953 


I have been the active operator of the Lehigh Theater. seating 480, in the 


Liif 


of Philadelphia, Pa., continuously for the past 25 years. On RKO feature 


i 
roduct, the Lehigh Theater has a subsequent run 7 days after the Park Theater 
n Philadelphia. The Park Theater plays 7 days after the first neighborhood 
y-run which is usually the Strand or Carman Theaters In Philadelphia, 
neighborhood key-run is 28 days after first-run downtown. Therefore, the 
ailability of my Lehigh Theater is approximately 42 days, plus the amount 
the playing time after downtown first-run Philadelphia. It is obvious, there- 
re, that the Lehigh Theater is a subsequent run. The established admission 
ces of the Lehigh Theater are: 


venings 
Basi ‘ 
Federal tax 
City tax 


Total 


On Friday morning, May 22, 1953, I went to the RKO Exchange in Philadelphia 
ind talked to Mr. Addie Gottschalk, the salesman who handles my account. J] 
wanted to buy Peter Pan, which becomes available for the Lehigh Theater on or 
about Thursday, June 4, 1953. I was unable to conclude a deal because Mr. 
Gottschalk said that he had been instructed to secure a film rental of 25 cents 
for each adult admission at the matinees and 16 cents for each children’s admis- 
sion at the matinees. For the evening performances, the film rental was 33 cents 
for each adult and 21 cents for each child admitted. I could not make a deal 
on a straight percentage of the gross as I had previously done with former 
Disney pictures. When I protested that the charges quoted above would mean 
increasing the admission prices, Mr. Gottschalk said that that was the only 
deal he could offer me. 





786 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Apprenpbrix No. 14 


STATEMENT OF Puinirpe A. SLIMAN SUPPLEMENTAL TO THE DISPOSITION OF APRI 
1953, BEFORE THE SUBCOMMITTEE OF MONOPOLY OF THE SELECT COMMITTFI 
SMALL BUSINESS, UNITED STATES SENATE 


We feel as though we are being discriminated against and being subje: 
reprisals for reasons as stated before, as well as for giving so much vital infor 
tion in helping the Government prosecute its suit against the major film « 
panies, as the several letters, affidavits, and other pertinent information wh 
the Department of Justice files will substantiate. 

We suggest that the committee get these files from the Department of Ju: 
(carrying the respective symbols as in previous paragraph mentioned) 
which they will readily see through monopolistic practices and violations of 
Federal Anti-Trust Laws, the different conspiracies and discriminatory | 
tices the exchanges have used against us in the past. These practices they 
again using against us since the Government suit has been closed, and it 
now evident beyond a doubt that they are retaliating in every way they 
in order to put the Evangeline Theater out of business, the same as they 
between the years 1934 and 19389, and which practices were ostensibly ab 
during the time the Government suit was in progress. 

irom about 1939 through 1951 we had ample first-run product to pré 
operate this theater. On December 29, 1951 the owners and operators of 
Essanee and Palace Theaters, New Iberia, La., opened the Colonial Theater, w 
gave them in the town three theaters. They also now have a Drive-In The 
under construction. 

It is our opinion that the Colonial Theater and the Echo Drive-In were | 
in violation of the National Production Authority permit, due to the fact 
the amount of vital material used up and above what would normally be grar 
for this type of construction during that period, would have exceeded the gra 
from that Board. 

Since the inception of the practice of “bidding” for Universal product j 
New Iberia, November 16, 1951, up to and including April 6, 1953, we have been 
awarded two Universal pictures; namely, The Raiders and Meet Me at the 
Fair. The awarding of pictures since the inception of bidding with Metr 
Goldwyn-Mayer has not been any better: however, we have been awarded some 
of the “slough” pictures which, if we were not in dire need of product, we would 
have bid B playing time (Wednesday-Ttursday), but to the contrary we |! 
to bid A playing time, Sunday-Monday, or Sunday-Monday-Tuesday, not having 
any other product available to take care of this top playing time. 

We have bid with Metro-Goldwyn-Mayer and also Universal, not mentioning 
the other companies, as high as 3 or 5 days playing time, including Sunday, 
50 percent against a substantial guaranty, and still we were not awarded the 
picture offered under these bids. 

We list herewith the bids submited each company from October 1, 1952 through 
April 80, 1953, and ask that the committee pay particular attention to the terms 
we have offered, which are more than fair and equitable. 

The operating policy of the Evangeline Theater for the past 15 years or more, 
is as follows: 


Sunday-Monday: “A” playing time—single feature 
Tuesday : Double bill—2d run feature and western. 
Wednesday-Thursday: “B” playing time—single feature 
Friday-Saturday: Double bill—Ilst run action feature and western 

When a picture is booked for Sunday-Monday-Tuesday, the ‘Tuesday policy 
is canceled. 

When a picture is booked for Sunday-Monday-Tuesday-Wednesday-Thursday, 
the Tuesday and also Wednesday-Thursday policy is canceled. 
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1952 
1955 


ipr. 30, 


Destination Gobi 


Down Amor! 
} 


Sheltering P 


Call Me Madam 


Farmer Takes a Wife 
Invaders from Mars 


Man on a Tight Rope 
Tonight We Sing 


Desert Rats 


The Girl Next Door 

Pick up South 
Street. 

Titanic 


on 


Powder River-- 


PRACTICES 


Bids submitted on fi st-run product from Oet 


ent, Su 
lay, and Tuesd 
50 percent, 


ind 


Sunday, 
day, Puesd 


D 


$250 guarantes 


cr 
und Tuesda 
49 percent Sur 
and Tuesday 
o percent ; 
Monday. 
Do 
40 percent Wednesda 
Thursday 
$150 guarantee 
percent 
Sunday, Monday, ar 
day 
$200 
percent 
Sunday, Monday, and 7 
day 


0 
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j 


guarantee agalr 


40 percent Sunday and M 


day 


50 percent Sunday, Mond 
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ramount Film Distributing Corp.—Bids submitted on first-run product from 
Oct. 1, 1952, up to and including Apr. 30, 1958 


picture 
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Vayer Bids submitted on first-run product from Oct 
up to and including Apr. 80, 1953 


Everything I Have Is | 50 percent Sund 
Yours nd Tuesdar 
Hour of Thirteen 35 nt W 


Apache War Smoke 


Plymouth Adventure 


Prisoner of Zenda Do 
do Do. 
Sky Full of Moon 35 percent Wed 
Thursday 
Million Dollar Mer- | $250 guaranty a 
maid cent Sunda 
and Tuesday 
Above and Beyond Do 
Che Bad and the Beau- | 50 percent Sur 
tiful day 
Desperate Search 35 percent 
Thur 
The Clown 50 perc 
und Tues 
Ivanhoe... _. ns 50 percent Sund 
Tuesday, We 
Thursday 
The Naked Spur--- 50 percent Sunda 
and Tuesday 
\vangeline : Rouge’s March... . 35 percent W 
Thursday. 
ercent Sund 


bes 2: Confidentially Connie 
Jeopardy 
Battle Circus 
I Love Melvin 
The Girl Who Had 


Everything. 
Sombrero 


Town Gir] 
[wo 


Dream Wife 


he Hunted 


ver Let Me Go 


Fast Company 
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Fee 7 } . "os luc 
f orp. B ds submitted on first run produe 


up to and including Apr. 3 


One Girl's 

Problen 

Bandits 
Forest 

Ambush at Tomahavy 
(rap, 


Serpent of t 


this bid. 
es to incorporate in their answer to bid letters which theater was awarded picture 


: ry f fy t ivr y ” rb ve 
the term ‘‘not divulged’’ used above. 


Republic Pictures Corp.—Bids submitted on first-run product from Oct. 1, 1952, 


up to and including Apr. 30, 1958 


Title of picture 


Tropical Heat Wave 


Not divulged ! Wac From Walla I 
Walla Monday 
do! The Quiet Man $375 guaranty against 50 
percent Sunday, Monday, 
uesday, Wedne day, and 


‘ 


ursda 
Jan. 2, 1953 t Ride the Man Down 35 percent 
Monday 
‘hunderbirds 40 percent 
Monday 
Allen westerns 
Lane terns 
sues 
do Wayne westerns (re- | $17.50 each (double bill). 
issues) 
do. 5 Autry westerns $20 each (double bi 
issues) 
do . 3 features (reissues) Do. 
do 6 features $15 each (double 
do San Antone (reissue 40 percent 
Mondav 


do ....... Lady From Lonisian 35 percent Wed 
53 | Not divulged Lady Wants Mink 


do Woman They Almos 
Lynched. 


swer to bid letters whic 
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United Artists Corp.—Bids submitted on first-run product from Oct. 1, 195 
to and including Apr. 80, 1953 


» oppositiol 

lowing exhibits Nos 
explanatory, and thei 
to that part of their let 


such procedure provided 


are well aware of the fact that the opposit 


res on the bids, would not agree to suc h jp 


r. McCarthy, sales-manager, southern division, U 


they received more revenue from the opposition 
lar pictures, but we have in the past given them 
inesS was good and we were getting pictures of 
Our theater receipts have dwindled due to the loss of patronage 
was brought about by the fact that we were only able to get produc 
inferior type : t the top pictures, which has naturally driven our cust 
to the oppo 

This is manifestly only a subterfuge on the part of the exchang 
their saying outright that they would not agree to such practices 

The Evangeline Theater is now booked up to and including May 21, 1953, w 
includes all of the A and B pictures that we have under contract. You 
readily see what a serious condition we are in, so far as pictures are conc 
to keep the theater in operation and we have notified the exchanges of 
precarious eondition: however, we have no relief in sight. 

The Evangeline Theater, since its opening in 1930, has been considered a 
run house. Since October 1952 we have been forced to use seven second 
pictures on Sunday-Monday due to the fact that we were unable to get first 
pictures. This was the first time since this theater has been opened that it 
used a second-run picture on Sunday-Monday, as our policy has always been 
first-run Sunday-Monday, or Sunday-Monday-Tuesday (A playing time), or 
Wednesday-Thursday (B playing time). 

We were awarded two pictures on a bid for Wednesday-Thursday (B play 
time), namely, Gobs and Gals (Republic) and Submarine Command (Pa 
mount), which pictures instead of playing as awarded on the (B playing time 
Wednesday-Thursday, we were forced to play on A playing time, Sunday-Monda 
inasmuch as we did not have another picture to book. 

Warner Bros. Pictures Corp., which was one of the companies we were unabl 
to buy any pictures from previously, has been splitting their product between 
the Evangeline and the Essanee Theaters since October 1950, and up to this date 
has adhered to that policy, which is the only major company we are assured of 
receiving first-run product from. Warner Bros. sold us a picture titled Lion 
and the Horse, and allocated the playing time on this subject for Wednesday- 
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their ) oduct. We, tl 
al and AMletro-Goldwyn-May 
| r nti e basi a hich 
d from Theater 
1944 we were sold very f 
substantiated from the re 
‘urther state that we did ( 
, but played all of their ] ct re <s 
lieu of our good business relationshi ‘ 1 Metro-Goldwt 
| during the 10 or 12 years that 


used their pre 


t 
the least those two companies could have done would be t 


ween us and the opposition if they were unable to continue ving us their 
dnet 100 percent. 

There are exhibitors in this territory who have complaints of actions that 

ould be in direct violation of not only the consent decree, but also of the Sher 

in and Clayton Acts, but are afraid of the reprisals of the different companies 

r divulg ng their illegal practices, hence they just keep their mouths shut. 

rhe files of the Department of Justice, as above stated, and the different cor 
respondence between ourselves and the assistant attorneys general will verify 

e fact that evidence of great importance was submitted to the Department, 
ind we feel beyond a doubt that the reprisals that we are now suffering from 

changes, from the different discriminatory practices, favoritism, ete., i ri 
iftermath of what we did in the past to try to get for the small independent 
<hibitors ; such as ourselves, a chance to compete with the vultures and octopus 
if this industry. 

We are sure that this honorable committee will find some way, through legis 
lation or the policing of the motion picture distributors, where same are condoned 
by the home office, or maybe some of these practices are just the tactics of local 

inch managers who have no fear of, or respect for the law as set out by the 
United States Supreme Court in the Paramount case. A party guilty of such 
tacties and violation should be made subject to criminal charges, and the home 
fice should be subject to both criminal and civil action 


the 
is the 
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Exhibit No. 58 is to substantiate the buying power these two organiz 
which our competitors are members of, whereby the exchanges adhere t 
extreme demands. These ads appear in New Orleans publication tit 
ventional Indoor and Drive-In Theater Directory, New Orleans Film Ex: 
Area, 1952-53” by Ann and Jack Auslet. 

Pure A. Srima 


Sworn to and subscribed before me this 5th day of May 1953. 


E.pon §S. LAZARUs, 
Notary Public in and for the Parish of Orleans, State of Louis 


DE 
$ al d 
(ExuHisir No, 54) [beri 
We 
NOVEMBER 4, 19! 
TWENTIETH CENTURY-FOX DISTRIBUTING CorpP., 
New Orleans, La. 
Dear Strs: We represent the Evangeline Theater Corp., of New Iberia, ] 
which, as you are advised, is the owner and operator of the Evangeline Th: 
in that city. 
During the years 1950 and 1951, and for the first 10 months of the year 
Evangeline Theater, in response to your invitations, submitted some 46 bids 
film product released by you, and has had only 9 of its bids accepted, 2 of whi 
were re-releases. 
In view of the terms offered by our client in the various bids made by it 
find it difficult to understand why so small a percentage of its bids was accepte 
We are, therefore, writing to you to request that you make available to us the t is 
records of your company showing the competitive bids which were accepted Once 
during the period above mentioned in preference to those submitted by tiona 
Evangeline Theater. to th 
At the same time, we wish also to go on record as requesting, on behalf of our the b 
client, that in the future it be required that all bids submitted must be in seale It 
envelopes, and that all bidders shall be notified of the time and place when and bidde 
where such bids will be opened, so that they can, if they desire, have their repre- this 
sentatives present at the opening of the bids. We feel sure that you will have you ¢ 
no objection to pursuing this course so that all bidders will have the assurance as CO 
that they are bidding on an equal basis and, at the same time, are being given 
the opportunity of knowing that their bids have received equal and fair consid 
eration with all other bids submitted. 
Your prompt reply, giving us the information above solicited, as well as the 
assurance that our request with regard to future bids will be complied with, 
will be awaited. ‘ 
Very truly yours, PARA 
Lazarus, WEIL & Lazarus 
DE 
NovEMBER 18, 1952. whie 
TWENTIETH CENTURY-Fox DISTRIBUTING CorpP., in th 
New Orleans, La. a ‘ 
DeAR Srtrs: We are very much surprised that we have not received any repl) ‘hal 
to, or even acknowledgment of, our letter of November 4, written to you on behalf in th 
of Evangeline Theater Corp., of New Iberia, La. ; In 
If by your silence it is your purpose to invite litigation in connection with the find 
subject matter set forth in our letter, you may be sure that our client will accept We : 
the invitation. reco) 
It was our hope, and still is, however, that litigation might be avoided, and duri 
to this end we shall await your reply until the 25th instant. Bye 
Very truly yours, 
LAZARUS, WEIL & LAZARUS. 


TWENTIETH CENTURY-F'ox DISTRIBUTING CorP., 
New Orleans, La., December 5, 1952. 


LAZARUS, WetIL & LAZARUS, 
New Orleans, La. 
Dear Sir: This will acknowledge receipt of your letter requesting an oppor- 
tunity of looking at the 1950 through 1952 bids relating to the Evangeline The- 
ater in New Iberia, La., and its competitors. 
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Twentieth Century-Fox has no objection to your examining these bids provided 
the persons Who submitted them likewise have no objection. Please let me know 
if you want us to contact the other bidders to request their consent or if you 
prefer to handle that yourself. 


Very truly yours, 
W. A. Brrant, Branch Manager. 


DECEMBER 1, 1952. 
TWENTIETH CENTURY-F0x DISTRIBUTING CoRP., 
New Orleans, La. 

Dear Sirs: We do not seem to have received a reply to our letters of November 
{and November 18, written on behalf of the Evangeline Theater Corp., of New 
Iberia, La. 

We shall appreciate your letting us hear from you by return mail. 

Very truly yours, 


LAZARUS, WEIL & LAZARUS. 


DECEMBER 9, 1952. 
[WENTIETH CENTURY-FoOx DISTRIBUTING CoRP., 

New Orleans, La. 

(Attention Mr. W. A. Briant, branch manager.) 


Dear Sirs: We are in receipt of your letter of December 5, in response to 
ours of November 4 (followed up on November 18 and December 1), written on 
behalf of the Evangeline Theater Corp., of New Iberia, La. 

Inasmuch as you state that your company has no objection to our examining 
the bids that have been submitted to you from time to time, we do not see that 
t is necessary to obtain the consent of the exhibitors who submitted the bids, 
Once the bids were submitted they became your property, with the right unques- 
tionably in you to expose all of the bids that were made, in order to give assurance 
to the unsuccessful bidders that the award was properly made on the merits of 
the bids. 

It is not within our province nor do we intend to ask permission of the other 
bidders for you to reveal the bids that were received by you. If you care to do 
this yourselves we certainly would have no objection, but we would ask that 
you advise us within the next 7 days whether you will comply with the request 
as contained in our letter of November 4. 

Very truly yours, 


LAZARUS, WEIL & LAZARUS. 


(ExuHrBir No. 55) 
NOVEMBER 4, 1952. 
PARAMOUNT FILM DISTRIBUTING CORP., 

New Orleans, La. 

DEAR Srrs: We represent the Evengeline Theater Corp., of New Iberia, La., 
which, as you are advised, is the owner and operator of the Evangeline Theater 
in that city. 

During the year 1951, and for the first 10 months of the year 1952, Evangeline 
Theater, in response to your invitations, submitted some 33 bids for film product 
released by you, and has had only 10 of its bids accepted, 8 in the year 1951 and 2 
in the current year. 

In view of the terms offered by our client in the various bids made by it, we 
find it difficult to understand why so small a percentage of its bids was accepted. 
We are, therefore, writing to you to request that you make available to us the 
records of your company showing the competitive bids which were accepted, 
during the period above mentioned, in preference to those submitted by the 
Evangeline Theater. 

At the same time we wish also to go on record as requesting, on behalf of 
our client, that, in the future, it be required that all bids submitted must be 
in sealed envelopes, and that all bidders shall be notified of the time and place 
when and where such bids will be opened, so that they can, if they desire, have 
their representatives present at the opening of the bids. We feel sure that you 
will have no objection to pursuing this course, so that all bidders will have the 
assurance that they are bidding on an equal basis, and at the same time are being 
given the opportunity of knowing that their bids have received equal and fair 
consideration with all other bids submitted. 





796 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Your prompt reply, giving us the information above solicited, as well 
assurance that our request with regard to future bids will be complied 
will be awaited. 

Very truly yours, 


as 


LAZARUS, WEIL & LAZAR 


NOVEMBER 18, 195 
PARAMOUNT FILM DISTRIBUTING CorP., 


New Orleans, La. 

DEAR Sirs: We are very much surprised that we have not received any 
to, or even acknowledgement of, our letter of November 4, written to you 
behalf of Evangeline Theater Corp., of New Iberia, La., 

If by your silence it is your purpose to invite litigation in connection with th 
subject matter set forth in our letter, you may be sure that our client 
accept the invitation. 

It was our hope, and still is, however, that litigation might be avoided, a 
this end we shall await your reply until the 25th instant. 

Very truly yours, 
LAZARUS, WEIL & LAZARt 


PARAMOUNT FILM DISTRIBUTORS CorRP., 


New Orleans, La., November 20, 1952 
LAZARUS, WEIL & LAZARUS, 


New Orleans, La. 


Dear Srrs: I was out of town when your letter of November 4 arrived and it 
Was approximately 7 days later before I was able to forward your request t 
my home office for analysis and consideration. 

I have not heard from them regarding your request as of this date. However 
I’m sending them a copy of your letter of November 18, and asking that they 
expedite me a reply. 

Kind regards. 

Sincerely yours, 
WILLIAM Ho.uipay, Branch Manager. 


PARAMOUNT FILM DISTRIBUTING COKP., 
New York, November 26, 1952 
Re Evangeline Theater Corp., New Iberia, La. 
ELDON §S. LAZARUS, Esq., 
New Orleans, La. 


Dear Mr. LAZARUS: Your letter dated November 4, 1952, written in behalf of 
Evangeline Theater Corp., operators of Evangeline Theater, New Iberia, La 
has been referred to me. 

The terms of offers made to us are treated as confidential. We do not disclose 
the terms of the offers made in any competitive bidding situation. Therefore 
we cannot grant your request that we disclose to you our records showing the 
terms offered by your client’s competitors. 

You request that we adopt a procedure for handling offers as set forth in 
your letter. We have been conducting competitive bidding for several years 
and the procedure which we established has been carefully followed. We are 
not willing to vary this procedure. If we made such variations at the request of 
individual exhibitors, our entire system of procedure would become chaotic. 

Your letter states that your client, during the year 1951 and during the first 
10 months of the year 1950, submitted offers for 33 pictures, only 10 of which 
we accepted. You state that in view of the terms offered by your client you 
“find it difficult to understand why so small a percentage of its bids was accepted.” 
The percentage offered is not the only factor to be considered in determining 
which offer is the most satisfactory. In evaluating the offers made, we must 
consider not only percentage offered but also the size of the theater, the grossing 
potential of the theater, the playing time offered and the amount of film rental 
which we could earn based upon the percentage offered. 

In view of your letter, I have analyzed the offers received and awards made 
Your client has been treated fairly. 

Very truly yours, 
EK. COMPTON TIMBERLAKE, 
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MeEtTRO-GoL_DWYN-MAYER PICTURES, 
New York, N. Y., November 13, 
Re New Iberia, La. 
LAZARUS, WEIL & Lazarus, Esqs., 
New Orleans, La. 

GENTLEMEN: Your letter of November 4, 1952, concerning the above situation, 
addressed to our New Orleans, La., office, has been referred to me as an attorney 
for Loew’s, Ine. 

Under this company’s competitive bidding procedure, the bids submitted by an 
exhibitor are not revealed to his competitors unless at the time of the submission 
of such bids, all the bidding exhibitors authorize the same. If you will advise 
that you desire us to do so, we shall be glad to communicate with the operators 
of the competitive theaters with which the Evangeline Theater is now bidding, 
asking whether they will consent to the disclosure of bids as above in the future. 

As your client can tell you, all bids are submitted to us in sealed envelopes 
provided for that purpose. None of these envelopes are opened until after the 
deadline for the submission of bids and they are then all opened at the same 
time in the presence of our branch manager and other personnel from our oflice. 
It is not always possible to determine immediately which of 2 or 3 percentage 
bids might be best on any given picture and no point would be served by having 
the bidding exhibitors present when the bids are opened, especially if there is not 
to be a general disclosure of the bids. From the stories which have appeared in 
the trade periodicals however, it appears that this entire matter of the com- 
petitive bidding procedure is to be covered in the proposed arbitration setup now 
under consideration. It may therefore well be that if such arbitration procedure 
is adopted, all of these questions will then become academic. 

You may however be assured that in the competitive bidding, each separate 
picture bid upon is awarded solely on the basis of the best bid received, that is, 
that which is in our best judgment calculated to return to us the greatest 
of film revenue, 

Very truly yours, 


amount 


Jay M. EISENner 


(ExHisir No, 


NOVEMBER 4, 1952 
Loew's, INC., 


New Orleans, La. 


Dear Sirs: We represent the Evangeline Theater Corp., of New Iberia, La 
which as you are advised, is the owner and operator of the Evangeline Theater 
in that city. 

During the period from May 1952, through October 1952, Evangeline Theater, 
in response to your invitations, submitted some 17 bids for film product released 
by you, and has had only 8 of its bids accepted. 

In view of the terms offered by our client in the various bids made by it, we 
find it dificult to understand why so small a percentage of its bids was accepted 
We are, therefore, writing to you to request that you make available to us the 
records of your company showing the competitive bids which were accepted, 
during the period above mentioned, in preference to those submitted by the 
Evangeline Theater. 

At the same time we wish also to go on record as requesting, on behalf of our 
client, that, in the future, it be required that all bids submitted must be in sealed 
envelopes, and that all bidders shall be notified of the time and place when and 
where such bids will be opened, so that they can, if they desire, have their repre 
sentatives present at the opening of the bids. We feel sure that. you will have no 
objection to pursuing this course, so that all bidders will have the assurance 
that they are bidding on an equal basis and at the same time are being given th 
opportunity of knowing that their bids have received equal and fair consideration 
with all other bids submitted. 

Your prompt reply, giving us the information above solicited, as well 
assurance that our request with regard to future bids will 
will be awaited. 

Very truly yours, 


as the 
he complied with. 


LAZARUS, WEIL & LAZARUS 
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(ExHipir No. 57) 


NOVEMBER 4, 1% 
UNIVERSAL FILM EXCHANGE, INC., 


New Orleans, La. 

DrAR Sirs: We represent the Evangeline Theater Corp., of New Iberia 
which, as you are advised, is the owner and operator of the Evangeline Theat 
in that city. 

During the period from October 1951, through October 1952, Evang: 
Theater, in response to your invitations, submitted some 31 bids for film prod 
released by you, and had only 1 of its bids accepted. 

In view of the terms offered by our client in the various bids made by 
we find it difficult to understand why so small a percentage of its bids was 
cepted. We are, therefore, writing to you to request that you make availab| 
us the records of your company showing the competitive bids which wer: 
cepted, during the period above mentioned, in preference to those submitted 
the Evangeline Theater. 

At the same time we wish also to go on record as requesting, on behalf 
of our client, that, in the future, it be required that all bids submitted must be 
in sealed envelopes, and that all bidders shall be notified of the time and p 
when and where such bids will be opened, so that they can, if they desire, have 
their representatives present at the opening of the bids. We feel sure that you 
will have no objection to pursuing this course, so that all bidders will have 
the assurance that they are bidding on an equal basis and at the same time ar 
being given the opportunity of knowing that their bids have received equal and 
fair consideration with all other bids submitted. 

Your prompt reply, giving us the information above solicited, as well as th 
assurance that our request with regard to future bids will be complied with, will 
be awaited. 

Very truly yours, 


LAZARUS, WEIL & LAZARUS 


NOVEMBER 18, 1952 
UNIVERSAL FILM EXCHANGE, INC., 
New Orleans, La. 

Dear Sirs: We are very much surprised that we have not received any reply 
to, or even acknowledgment of, our letter of November 4, written to you on 
behalf of Evengeline Theatre Corp., of New Iberia, La. 

If by your silence it is your purpose to invite litigation in connection wit! 
the subject matter set forth in our letter, you may be sure that our client wi 
accept the invitation. 

It was our hope, and still is, however, that litigation might be avoided, and t 
this end we shall await your reply until the 25th instant. 

Very truly yours, 


0 


LAZARUS, WEIL & LAZARUS 


UNIVERSAL Fitm EXcHANGeEs, INC., 
New Orleans, La., November 20, 1952 
Messrs. LAZARUS, WEIL & LAZARUS, 
New Orleans, La. 


GENTLEMEN: With reference to your letter of November 18, regarding the 
Evangeline Theater Corp., of New Iberia, La., through an oversight, we neglected 
to advise you that this matter was being referred to our home office for a 
decision. 

As soon as we hear from our home office, you will be advised. 

Yours very truly, 
UNIVERSAL FILM EXCHANGE, INC., 
C. R. Ost, Branch Manager. 
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DECEMBER 1, 1952 
NIVERSAL FrtM EXCHANGES, INC., 
New Orleuns, La. 
(Attention Mr. C. R. Ost, branch manager.) 
DeAR Srrs: We have heard nothing further from you since your letter of 


November 20, in which you advised us that you had forwarded our letters of 
November 4 and November 18, writen on behalf of Evangeline Theater Corp., 
New Iberia, La., to your home office for reply; nor have we heard from your 
home office. 
We would appreciate some definite word from you by return mail. 
Very truly yours, 
LAZARUS, WEIL & LAZARUS 


DECEMBER 9, 1952 
UNIVERSAL FiLM ExcCHANGES, INC., 
New Orleans, La. 
(Attention Mr. C. R. Ost, branch manager.) 

DeaR Srrs: We must again call your attention to the fact that we have had 

response to our letter of November 4, written on behalf of Evangeline Theater 

rp., of New Iberia, La. 

You advised us, on November 20, that our letter had been referred to your 
ome office for decision, and, in spite of the fact that we reminded you on 
December 1 that we had not heard from you or from your home office, we have 
still had no response to our first letter. 

Inasmuch as ample time has now elapsed for this answer to be forthcoming, 
ire again calling the matter to your attention with the request that you 
us have such answer, and, failing to hear from you within the next 7 days, 
shall assume that it is not your purpose to give us the information requested 
us 

Very truly yours, 

LAZARUS, WEIL & LAZARUS. 


UNIVERSAL Pictures Co., INc., 
Universal City, Calif., December 10, 1952. 
LAZARUS, WEIL AND LAZARUS, 
New Orleans, La. 
GENTLEMEN: Mr. C. Ost, our branch manager at New Orleans, La., has for 
ed to me your letter in reference to the bidding in the New Iberia, La 


lhe bidding was first instituted here in September 1951, at the request of J. 

Juinn of the Echo Drive-In Theater. Since that time we have received bids 

m the Evangeline, Essanee, Colonial, and the Echo Drive-In. A re-examina 

of the bid pictures that have played in the Evangeline Theater as against 

e that played the opposition theaters indicate that we have received approxi 

y 50 percent less revenue from the Evangeline. For example, we played a 

picture at the Evangeline and our rental was approximately $170, 

; a Francis picture of the same box office quality playing the Essanee 

‘r returned us approximately 130 percent more revenue than we had re- 
from the Francis picture at the Evangeline. 

Tomahawk at the Evangeline returned us a rental of $155 whereas Battle of 
he Pass, which is not as good a box office picture in the New Orleans terri- 
as Tomahawk, returned us approximately 65 percent more rental. 

his represents the history of the pictures that have played at the Evangeline 
sainst the pictures we played in the opposition theaters and indicates that in 
robability a greater consideration was given to the bids that we received 
the Evangeline Theater than the records indicate the Evangeline should 

e received. 
\s to your request to make available the records of our bids in this situation, 
do not have any objection to it providing all parties concerned are agreeable. 
hink you should be further advised that all bids that are received by the 
Orleans’ branch are forwarded to New York for consideration We, in New 


ion. 
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York, are the ones who approve or 
formation that you want, I shall be 


Sincerely yours, 


disapprove bids. If there is any furthe 
very happy to forward it to you. 


F. J. A. McCartuy, 
Sales Manager, Southern Divrisi 


(ExuHisirt No. 58) 


Joy THEATRES, INC., AND BOOKING SERVICE Co., NEW ORLEANS, La. 


Joy N. Houck, president; Willis Houck, buyer; Waddy Jones and Cecil How 


BOOKED 


Alexandria, La_ 
Jackson, Miss_ ; 
Magnolia, Ark. _--.-~- 
New Orleans, La 
Opelousas, La 
Shreveport, La__--_-- 
Monroe, La 
Shreveport, La lta, inl 
Broadman Enterprises, Inc. 
W. A. Nohles & M. H. Graham, 
Vicksburg, Miss 
sossier City, La s es 
(See Don George Theatres) 
Bossier City, La 


Mrs. Dave Lutzer, 
4316 Manning Lane, Dallas, Tex. 
Ville Platte, La cai 2 
(Associated with H. B. Guillory) 


BOOKED 


Texarkana, Tex-Ark 
Texarkana, Tex-Ark 


bookers 


BY WADDY JONES 


Joy: Twin and Joy Driv 
New Joy 
Joy and Twin Drive-ins 
Ritz 
Strand and Isis 
Midway Drive-in 
Joy, Leo and Joy Drive-ins 
King’s Drive-in 
Jr. 
Joy 
Don Drive-in 


Barksdale Drive-in 


Lark Drive-in 


BY WILLIS HOUCK 


Joy, Leo, and Ritz 
._--. Joy and Loop Drive-in 


BUYING AND BOOKING HANDLED BY JACK O’QUINN, KAPLAN, LA. 


Gueydan, La__- 
Kaplan, La 

Welsh, La 2 
New Iberia, La 


BOOKED 


Areadia, La. (Everett Pearce) 
Church Point, La 

Cottonport, La 

Clinton, La. (Cecil Howard) 
Gramercy, La 

Jackson, La. (Cecil Howard) 


a its hace 


Mamou, La___-_- 
Melville, La 
monroe, i... .... 
Moss Point, Miss__ 
PU INROIIV RI FIM oii cir stn aenlins 
Olla, La. (Jack Sanders) 

Rayne, La ‘ 

tayville, La___- 

tinggold, La 

Rolling Fork, Miss 

St. Martinsville, La_ 

sasile, La. (W. D. Doga)- 
Vinton, La. (Melvin Savoy)- 


BY CECIL HOWARD 


> and Joy Drive-in 


citi aaa tldeainediei icine tak Joy 


OOO een mm meawmae Joy 


Olla 


Acadia 


Teche and Main 
Comet and Prinz 
Savoy 
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THEATER SERVICE CO., INC., NEW ORLEANS, LA. 


Theaters represented by Theaters Service Booking Co. 


Dixie Theaters Corp., New Orleans, La. : 
Abbeville, La., Dixie Theater 
Baton Rouge, La., Paramount Theater. 
Baton Rouge, La., Louisiana Theater. 
Baton Rouge, La., Varsity Theater. 
Brookhaven, Miss., Dixie Theater. 
Crystal Springs, Miss., Crystal and Folly Theaters. 
Hammond, La., Columbia and Rex Theaters. 
Morgan City, La., Dixie Theater. 
Ruston, La., Dixie Theater. 
Yazoo City, Miss., Dixie Theater. 
Capital Theaters, Inc., New Orleans, La. : 
Baton Rouge, La., Florida Drive-in Theater. 
Slidell Theater Corp., New Orleans, La.: 
say St. Louis, Miss., A and G Theater. 
Jackson, Miss., Pix Theater. 
New Orleans, La., Tudor and Globe Theaters. 
Pass Christian., Miss., Avalon Theater. 
Slidell, La., Deluxe Theater. 
Nick Lamantia: 
Bogalusa, La., Ritz Theater. 
M. A. Berenson, Bogalusa, La. : 
Bogalusa, La., City Drive-in Theater. 
Bogalusa, La., Redwood Theater. 
Bogalusa, La., State Theater. 
Southern Amusement Co., Lake Charles, La.: 
Bunkie, La., Bailey Theater. 
Crowley, La., Rice and Acadia Theaters. 
DeRidder, La., Uptown Theater. 
Jennings, La., Strand Theater 
Lafayette, La., Jefferson Theater. 
Lafayette, La., Azalea 'Theater. 
Lake Charles, La., Paramount Theater. 
Lake Charles, La., Arcade and Dixie Theaters. 
Lake Charles, La., Round-Up Drive-in Theater. 
Leesville, La., Polk Theater. 
Many, La., Many Theater. 
Marksville, La., Bailey Theater. 
Natchitoches, La., Cane Theater. 
Opelousas, La., Delta Theater. 
Tallulah, La., Bailey Theater. 
Ville Platte, La., Bailey Theater. 
West Lake, La., Lake Theater. 
Winnfield, La., Venus Theater. 
Gerald Lehman: 
Canton, Miss., Canton Theater. 
S. O. Henry: 
Columbia, La., Ritz Theater. 
W. J. Isley : 
Columbia, Miss., Ritz and Rebel Theaters. 
H. Solomon, McComb, Miss. : 
Columbia, Miss., Columbia, Marion Theaters. 
Tylertown, Miss., Avenue Theater. 
Tylertown, Miss., Star Theater. 
J. M. Heard, West Monroe, La.: 
DeQuincy, La., Strand Theater 
Haynesville, La., Strand Theater 
Jena, La., Strand Theater 
Sulphur, La., Strand Theater 
Sidney Harp, Donaldsonville, La. : 
Donaldsonville, La., Grand Theater 
Thibodaux, La., Grand Theater 
Thibodaux, La., Baby Grand Theater 


SOI 
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J.C. Keller, Jr., Eunice, La.: 
Eunice, La., Liberty Theater 
Queen and K and M Theater 
Ira Olroyd: 
Franklin, La., Tech Theater 
Franklin, La., Opera House Theater 
Jimmy Davis, Houma, La.: 
Houma, La., Bijou Theater 
Houma, La., Grand Theater 
E. C. Breaux Estate: 
Houma, La., Houma Drive-In Theater 
Arthur Lehman, Jackson, Miss.: 
Jackson, Miss., Alamo Theater 
Jackson, Miss., Booker T. Theater 
L. Lampo, Jeanerette, La.: 
Jeanerette, La., Avalon Theater 
Jeanerette, La., Boulevard Theater 
Ross Colletti: 
Jeanerette, La., Star Theater 
C. H. Crossley : 
Laurel, Miss., Ritz Theater 
Laurel, Miss., Royal Theater 
W. S. Taylor: 
Laurel, Miss., Arabian Theater 
Laurel, Miss., Strand and Jean Theater 
E. B. Hands: 
Minden, La., Rex and Tower Theater 
E. B. Hands, Jr.: 
Minden, La., Drive-In Theater 
E. Elias, New Iberia, La.: 
New Iberia, La., Essanee Theater 
New Iberia, La., Palace Theater 
New Iberia, La., Colonial Theater 
Sam Daigre, Plaquemine, La.: 
Plaquemine, La., Osage Theater 
Plaquemine, La., Wilbert Theater 
Louis J. Maurin, Reserve, La.: 
Reserve, La., Maurin’s Theater 
LaPlace, La., LaPlace Theater 
G. B. Elam, Winnsboro, La. : 
Winnsboro, La., Lion Drive-In Theater 
Winnsboro, La., Avon and Princess Theater 


Apprenp1ix No. 15 


AFFIDAVIT OF PHILip A, SLIMAN 
STATE OF LOUISIANA, 
Parish of Orleans, City of New Orleans: 

Before me, the undersigned authority, personally came and appeared: 

Philip A. Sliman, of the city of New Orleans, who, being by me first duly 
sworn, did depose and say: 

“There has been exhibited to me a photostat of an affidavit subscribed by 
©. James Briant, of the city of New Orleans, on April 25, 1953, before Frank 5 
Normann, notary public for the Parish of Orleans, State of Louisiana, which 
affidavit purports to be an answer to, or explanation of, certain statements made 
by me, in Washington, D. C., on April 17, 1953, before the Monopoly Subcor- 
mittee of the Senate Small Business Committee. This affidavit of Mr. Briant’s 
contains numerous statements which are not in accord with the facts and are 
misleading, and which contains certain half truths to which, in response to tle 
request of said committee, I make this reply: 

“1, In his affidavit Mr. Briant states and underscores the statement that “The 
Essanee Theater is in fact an independent operation.’ While it is true that the 
Essanee Theater is owned by certain individuals in New Iberia, La., the truth 
is that said theater is a member of the Theater Services Corp., a booking and 
buying combine, which organization exerts certain powerful influences with the 
motion-picture distributing companies, including the one represented by Mr 
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Briant. The Evangeline Theater is an independent operation, and is and has 
been at a disadvantage in competing with Essanee, Colonial, and Palace Theaters, 
of New Iberia, all owned by the same interests and which enjoy definite ad- 
vantages, through their affiliation with Theaters Service Corp., which are not 
enjoyed by the Evangeline Theater. 

“2. Mr. Briant states that, on July 13, 1950, Evalgeline Theater received a 
bid request letter from his company, listing three pictures, and that all three 
pictures were awarded to the Essanee Theater. Mr. Briant is mistaken in his 
statement that this letter was sent out on July 13, 1950, the exact date thereof 
being August 11, 1950. This discrepancy in the dates is pointed out merely to 
evidence the lack of accuracy in Mr. Briant’s affidavit, of which this is only one 
instance. [Photostat attached. ] 

‘3. In his affidavit Mr. Briant makes the statement that, in my testimony 
before the committee, I tried to create the impression that his company, Loew’s 
Inc., had ‘periodically changed its selling practices in order to accommodate a 
former Paramount affiliate or for other reasons not entirely proper.’ The state- 
ment that I made in this connection is true and correct, and Mr. Briant is well 
iware of the fact that the only major companies’ product that the Evangeline 
Theater was able to buy first run was Loew’s and Universal, whereas, the oppo- 
sition theater, Essanee, had Warner Bros., Columbia, Republic, and United 
Artists 100 percent and was getting the bulk of the product of RKO, Paramount, 
and 20th Century-Fox. Furthermore, the photostats of the letters, dated July 18, 
1950 (exhibit No. 37), September 18, 1950 (exhibit No. 38), January 31, 1952 
(exhibit No. 39), and May 5, 1952 (exhibit No. 40), which were submitted to 
the committee, fully substantiate the changing of the selling policy of Mr. 
Briant’s company, and that these changes were brought about by the fact and 
for the reason as stated in my testimony, and in my supplemental affidavit, 
submitted to the committee, to the effect that the opening of the Colonial 
Theater (an affiliate of the Essanee Theater) was to consume the product we 
were using in the Evangeline Theater. 

“4. In his affidavit Mr. Briant states and underscores the statement that it 
was ‘at Mr. Sliman’s request,’ on September 15, 1950, that his company authorized 
an equal division of its first run pictures in New Iberia between the Evangeline 
ind Essanee Theaters. This statement is not accurate, as will appear from Mr. 
Briant’s own letter, dated September 18, 1950 (exhibit No. 38), in which he 
states: 

“In view of the expressed desire of both parties operating the theaters in 
New Iberia, La., I have received authority to arrange for the division of product 
between the Essanee Theater and the Evangeline Theater.’ 

“5. In his statement Mr. Briant says that the Essanee Theater played 19 
of their pictures during the 1950-51 season and returned film rental in the 
amount of $3,453, whereas the Evangeline Theater played in the same season 
16 pictures, and returned film rental in the amount of $1,478. I am not ina 
position to question the correctness of this comparison insofar as the dollar 
amounts shown are concerned. The names of the pictures played in the respec- 
tive theaters are not disclosed in Mr. Briant’s affidavit, and it could be, and most 
probably is, a fact that the 19 pictures played by the Essanee Theater were of 
greater boxoffice value than the 16 played by the Evangeline Theater, hence the 
reason for the larger film rental. This comparison was made by Mr. Briant 
apparently for the purpose of justifying the discrimination in favor of the 
Essanee Theater and against Evangeline Theater, in answer to which I give 
below the amounts paid for film rental to Loew’s, Inc., during the last 714 years 
(earlier records are available if desired) : 


Jan, 1 through Dec. 31, 1945 ._. $4, 138. 07 
Jan. 1 through Dec. 31, 1946_...-.___--___- s aaeesnad 5, 978. 96 


Jan. 1 through Dec. weenie . 3,514.00 
Jan, 1 through Dec. 31, 1948______~- ‘ ae - 4,425. 81 
Jan. 1 through July 31, 1949 (7 months) —- aieplg ai - 2,841.13 
Aug. 1, 1949 through July 31, 1950____-_____~_- ee -.. 5, 950.62 


Aug. 1, 1950 through July 31, 1951 Slncisbico etekient hy hee ae 
AUG, 2, es SPOR, AULY Ds Bia deniendt epic ine ewes tie ; 2, 034. 66 


“In this connection I would point out that the Evangeline Theater bought 
Loew's product 100 percent up to and including August 11, 1950, and that from 
September 18, 1950, to April 24, 1952, we were able to buy only 50 percent 
thereof, On the last mentioned date Loew’s instituted bidding in New Iberia, 
and, out of 17 bids submitted by Evangeline Theater up to October 1952, it 
was awarded only 3 pictures. (See letter of attorneys for Evangeline Theater 
dated November 4, 1952, exhibit 56). 
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“T would like to state that the reason why, in the compilation above as t 
amounts paid to Loew’s during the last 714 years, the first four figures wer: 
the years ending on December 31 and the last four for the years ending , 
July 31, is that, from 1945 to 1948, Evangeline Theater was owned and operat: 
in the name of my late father, Kalil Sliman, who died on December 15, 19 
and that, from January 1949, to July 31, 1949, the theater was operated by 
executor of his estate. On August 1, 1949, the heirs of my late father and mot 
who included myself, one sister and five brothers, organized the Bvang: 
Theater Corp., which took over the theater and operated it from and 
that time. 

“I would state further that Mr. Briant always led me to believe that he was 
more than satisfied with the film rentals received from the Evangeline Theate: 
and I challenge Mr. Briant, or his principal, Loew's, Inc., to divulge to 
committee the terms, playing time and rentals received by them from the 
sanee Theater prior to the time that they sold their product to Evang 
Theater. I assert, without fear of contradiction, that if this information w: 
divulged it would prove that the Evangeline Theater returned to Loew’s, In 
more revenue, and gave that company more preferred playing time, tha 
received from the Essanee Theater. 

“6. In his affidavit Mr. Briant states that the Echo Drive-In Theater a 
for bidding in September 1951, and was told to renew its request after the wint 
months, which Mr. Briant states it did in January 1952. Mr. Briant must knoy 
that the Echo Drive-In Theater operated the year around, as the climate 
New Iberia during the winter months is such as to interfere little, if at 
with the operation of open-air theaters. The reason that the request of 
Echo Drive-In Theater was postponed was because Loew's, Inc., in cooper: 
with Theatres Service Corp., wanted to wait until the Colonial Theater w 
opened before bidding would be put into effect. The Colonial Theater was 
opened on December 29, 1951, but took some 4 months thereafter to correct 
certain accoustical difficulties that developed in the theater, and the defern 
of the institution of bidding in New Iberia was because of this delay. A 
matter of fact, bidding was commenced in New Iberia on April 24, 1952, and 1 
in July 1952, as incorrectly stated by Mr. Briant. The first picture sent out 
competitive bidding was Quo Vadis (see photostat attached), the nm 
bid request being under date of May 6, 1952, on five pictures (see photos 
attached). 

“7. Mr. Briant refers to my testimony regarding the alteration of the cont 
terms on the picture Battleground, questioning the accuracy of my stateme! 

I repeat that the statement which I made before the committee was in 
respects correct, and that the photostats of the letter and the contract (Ex. N 
42 and No. 43) fully substantiate my testimony and show that the request b 
Mr. Briant for additional playing time was merely a subterfuge. This w 
apparent because, in July 1950, Loew’s, Ine., put their product on a bid basis 
between the Evangeline and Essanee Theaters notwithstanding the fact 
the last-mentioned theater had more than a sufficient amount of product 
Furthermore, Mr. Briant’s statement that I made an ‘application’ to Mr. V. H 

3ridges for a contract for the picture Battleground is only half true, inas 
much as, from the time we first bought Loew’s product, the deal as submitted 
for my signature was always the same deal that Mr. Briant had either mailed 
to me or had sent to my office by someone in his office; that such deal was 
the one that Mr. Briant wanted and was always accepted by his home office 
and was never returned for a better deal. As I stated in my testimony, the 
terms and playing time were always allocated by Mr. Briant. The date of the 
so-called application for contract on Battleground was January 24, 1950, and 
Mr. Briant’s letter asking for additional time was 1 month later, or February 
24, 1950. In previous years Loew’s, Inc., had pictures as good as, or perhaps 
better than, Battleground, but additional playing time was never asked for 
If Mr. Briant had asked for more playing time I would have gladly acceded to 
his request, but I resented the unfair method that Loew’s, Inc., was using as 
a subterfuge against the Evangeline Theater in favor of the buying and booking 
combine styled Theatres Service Corp. Thereafter Loew’s submitted contracts 
for my signature for 3 days’ playing time, and the same were signed by me 
with no discussion whatsoever.” 

; Puivip A. SLIMAN. 


Sworn to and subscribed before me this 1st day of June 1953. 
[SEAL] Husert 8S. Wert, Notary Public. 
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Merro-GoLDWYN-MAYER DISTRIBUTING CorP. OF TEXAS 
New Orleans, La ‘ August Ei. 1950 


Re Evangeline Theater, New Iberia, La 
Mr. PHIL SLIMAN, 


au 
Veiw Orleans, La. 
GENTLEMEN: We, hereby, offer you the opportunity of bidding competitively 
any of the following pictures, with availability and clearance as stated below 


tures: Lady Without Passport; Summer Stock; Life of Her Own 

iilability : First run: when and as available 

arance: 30 days ahead of all other New Iberia theaters and drive-ins; ahead 
of Loreauville, La. 


bids must be in writing, be received in this office not later than August 23, 
950, and state: 
1) the name of the theater, 
the number of days and days of the week on which the picture will be 
exhibited, 
(3) definite and specific terms for each picture bid upon, 
(4) your assurance that any picture awarded to you will be played within a 
reasonable time after availability. 

Hneclosed is a self-address envelope for your use in sending bids on the pictures 
above named. For your protection, please use only this envelope, or one similarly 
marked, when sending us a bid on any of these pictures. Please do not use this 
envelope for any purpose other than sending us bids on the pictures numed, as 
this may result in delay in answering other correspondence. 

It is understood no bid shall be deemed to have been accepted by us until our 
regular form of license agreement shall have been executed by you and accepted in 
the usual manner. We reserve the right to reject any bid. 

Sincerely, 
Cc. J. Briant, Branch Manager 


Lorw’s INC., 
New Orleans, La., April 14, 1952 


Re Evangeline ‘Theater, New Iberia, La. 


Mr. P. SLIMAN, 
New Orleans, La. 

GENTLEMEN: We hereby offer you an opportunity of bidding competitively for 
the first-run exhibition of Quo Vadis in New Iberia, La. 

This picture will be available May 15, 1952 

All bids must be in writing and be received at this office not later than the close 
of business on April 30, 1952. 

All bids must state the following: 

A. Name of theater and operator. 

B. Guarantee (dollars) to distributor as its minimum share for entire en 
gagement. 

C. Participating terms. 

I). Minimum length of run guaranteed. 

E. A holdover control figure to determine the continuance of the engagement 
beyond the minimum run guaranteed. 

I’. The amount to be spent by exhibitor for newspaper advertising 

Nore.—We, as distributor, will participate in the cost of newspaper advertis 
ing as follows: 

(a) On engagements of 1 week or longer we will handle and pay for all 
newspaper advertising for pre-opening and first week. 

‘b) On engagements of less than 1 week, we will participate in the same per 
centage ratio that the final film rental received bears to the box-office receipts 

You are not required to furnish us with your proposed admission prices. If 
you believe that we will be in a better position to evaluate your bid by having 
your proposed admission prices you may furnish them on the form enclosed 
herewith. 

We call your attention to the following conditions which shall apply to every 
offer. 

1. Quo Vadis is not to be played as part of a double-feature program. 

2. No specific clearance will be granted. 
3. We reserve the right to reject all offers. 
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There are enclosed herewith forms in triplicate which are to be us; 
making your offer. Please return to this office the white and yellow 
and retain the green copy for your records, 

There is also enclosed a self-addressed envelope for your use in sendin 
offer to us. For your protection, please use only this envelope or one sin 
marked when sending us your offer. 

Upon notification to you that your bid has been accepted, you agree to ex¢ 
our Quo Vadis license agreement. 

Sincerely, 
C. J. BRIANT, Branch Manay 


LoEw’s Inc., New Orleans, La., May 6, 195: 


Re Evangeline Theater, New Iberia, La. 
Mr. P. SLIMAN, 
Vew Orleans, La. 


GENTLEMEN: We, hereby, offer you the opportunity of bidding competitir 
for any of the following pictures, with availability and clearance as stated below 


Pictures: Wild North, Singing in the Rain, Talk About Stranger, When in Rome, 
Young Man With Ideas. 

Availability: First run; when and as available. 

Clearance: Thirty days ahead of all other New Iberia theaters and drive-ins 
ahead of Loreauville, La. 


All bids must be in writing; be received in this office not later than May 
1952 and state: 
(1) the name of the theater. 
(2) the number of days and days of the week on which the picture will be 
exhibited. 
(3) definite and specific terms for each picture bid upon. 
(4) your assurance that any picture awarded to you will be played within a 
reasonable time after availability. 


Enclosed is a self-addressed envelope for your use in sending bids on the 
pictures above named. for your protection, please use only this envelope, or one 
Similarly marked, when sending us a bid on any of these pictures. Please do not 
use this envelope for any purpose other than sending us bids on the pictures 
named, as this may result in delay in answering other correspondence. 

We reserve the right to reject any bid. 

Upon notification to you that your bid has been accepted, you agree to execute 
our regular form of license agreement. 

Sincerely, 
C. J. Brrant, Branch Manager 


APPENDIX No. 16 


Boston, Mass., April 30, 1953 
Hon. ANDREW F’. SCHOEPPEL, 
Chairman, Senate Subcommittee, 
Washington, D. C. 

DEAR SENATOR: On Friday, April 17, I presented oral as well as written testi 
mony before your committee. In today’s mail I received a letter from A. F. 
Myers, general counsel of Allied States Association of Motion Picture Exhibitors, 
stating that Mr. Reagan of Metro and Mr. Feltman of Universal had given 
testimony that may reflect on my testimony. For the purposes of the record, | 
desire to submit the following information to be added to my testimony. If 
desired, I can have this information submitted in affidavit form. 

I quote from Mr. Myers’ letter in regard to Mr. Reagan’s testimony. “During 
the war, he said, one Purcell opened the Embassy and one Zeitz (?) opened the 
Academy; and Metro, responding to their demands, offered its pictures for bid 
ding. Later, you bought out Purcell and then you and Zeitz decided to split 
Metro product. He did not imply that this was distasteful at all.” The facts 
are that Mr. Zeitz took a lease and opened the Academy Theater, and approached 
Metro to get their pictures. The Boston manager called me and told me that I 
would have to split their product with Zeitz, or they would inaugurate bidding 
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reply was that I had 3 first-run houses and would be willing to split the 
’ o product, so that each of the 4 first-run theaters would get one quarter of 
the Metro proudct. Mr. Zeitz insisted on a 50-percent split, to which 1 would not 
ee. and thereupon Metro imposed competitive bidding. However, I declined to 
id. and Mr. Zeitz secured all of the Metro product without any competition from 
me, despite the fact that I had been Metro’s customer since 1920. 
Subsequently to Mr. Zeitz’ acquisition of the Academy, Mr. William Purcell 
deled an old church into a theater and demanded pictures from Metro and 
1s, Metro and Columbia permitted him to bid for pictures for his Embassy 
iter. When I started to lose Columbia pictures, as well as the Metro pictures, 
ded to enter into competitive bidding with the Academy and Embassy. This 
inued until January 1, 1948, when I leased the Embassy, and thereby com- 
petitive bidding was eliminated as far as the Embassy was concerned, but com- 
petitive bidding for Metro pictures continued with Mr, Zeitz until August 1951, 
when both Mr. Zeitz and I saw that it was disastrous, und so, with Metro’s consent 
and approval, we divided the product equally, and thereby terminated competitive 
dding. My lease on the Embassy was terminated on December 31, 1952, and 
Mr. Purcell is now operating that theater. 

I now quote further from Mr. Myers’ letter: “Feltman, on the other hand, 
said that you operate the Westport Drive-In in opposition to the Somerset 
Drive-In. An Apri) 1952, Arthur Howard, who buys for you, told Universal 
he had an agreement with Daytz, who buys for the Somerset, that they would 
not buy any more Universal pictures until the company consented to split the 
product. The implication was one of collusion and Feltman complained that 
this was a case where the exhibitors decided to split the product without con- 
sulting the distributor.” There is one error in this quotation—Mr, Howard buys 

r the Somerset Drive-In, and Mr. Daytz buys for my Westport Drive-In. Now 
for the facts. The Somerset and Westport Drive-Ins were in competitive bidding 

r the products of all companies in 1951, when the Westport was opened, but 
Westport did not win a single Universal picture, and all the Universal pictures 

ed the Somerset Drive-In. In April 1952, prior to the opening of the drive 

the owners of the two theaters, seeing that competitive bidding was dis 
astrous, agreed to divide each company’s product. All companies, with the single 
exception of Universal, agreed to license to me Westport’s share of their product, 

igh at that time Universal was willingly splitting their product between the 
Brunswick Drive-In, booked by Daytz and the Bowdoin Drive-In, booked by 
Howard, and also between the Sunset Drive-In, at Burlington, Vt., booked by 
Daytz and the Mallets Bay Drive-In at Colchester, booked by Howard—in the 
itter case Universal arranging the division of product. 

The reason given for the refusal of the pictures to Westport—Universal con- 
tinued to sell to the Somerset—was that the Westport was charging an admission 
of $1 a ear, and Mr. Jobn Scully, the district manager, said he would not sell 
Universal pictures to a theater charging $1 a car admission. During the abortive 
arbitration discussions, on which I served as one of Allied’s representatives, I 
talked with Mr. Schimmel, Universal’s attorney. I called his attention to the 
fact that his Boston office was violating the decree in attempting to fix my 
admission prices. He replied that he would look into it. Subsequently, Mr. 
Daytz received a call from the local Universal manager, Mr. Feltman, who told 
Mr. Daytz that he had received instructions from Universal’s legal department to 
sell the Westport Drive-In. Mr. Daytz then arranged a deal for the pictures 
that was similar to the deal approved for the Somerset Drive-In Theater. When 
this deal was brought in to Mr. Scully for his approval, he drew a big cross over 
the deal, and put percentage terms against every picture, though obviously many 
of them were low-priced second features. It was obvious that Mr. Scully did 
not want to sell Universal pictures to a theater charging $1 per car admission, 
nd this was his method of circumventing the decree. The result was that 
we did not play a single Universal picture at the Westport in 1952. This year 
we have split the product again, Universal included, and Universal is serving 
both Somerset and Westport and apparently is satisfied with the arrangement. 

Let me say that in all cases, with all companies, when product is split in 
this manner, there is absolutely no agreement between the exhibitors as to 
prices or terms to be paid. After the split each exhibitor negotiates with the 
distributor for his pictures without the slightest regard to his competitor's prices 
and terms for his pictures. 

I would appreciate it very much if you would make this letter a part of the 


rect rd 


Yours yery truly, 


NATHAN YAMINS. 
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Appenpix No. 17 


Boston, MAss., May 14, 195 
A. F. Myers, Esq., 
Allied States Association of Motion Picture Erhibitors, 
Washington, D.C. 

Dear A. F.: I have your letter of May 12 together with a copy of the affid 
with regard to cost of picture A Streetcar Named Desire. 

I have not read a transcript of the testimony and consequently do not 
the oral testimony that I gave. If the transcript shows that I testified to 
cost of production of A Streetcar Named Desire as costing between $300,000 4 
$600,000, then the only explanation I can give is that this was an error on my part 
I had no intention at that time or at any other time to discuss the costs of 
picture A Streetcar Named Desire. What I had in mind was. the costs « 
picture Miracle of Fatima, and what I wanted to point out Was that a pir 
that was not made at any great cost and never intended to be of road-s 
caliber was being prereleased at advanced admission prices. It was cor 
gossip in the industry that this picture was a quickie, and if I am not mistaker 
that it was not even made by Warners. I do recall reading in the trade p 
various estimates of the cost of this production, and if my memory serv: 
Mr. Kalmenson, the general manager of Warners, gradually upped the allege 
cost of this picture to approximately $800,000. 

If the transcript shows that I referred to A Streetcar Named Desire as cos 
between $300,000 and $600,000, I would appreciate it as in fairness to W 
Bros. as well as to the committee, that you would have this correction 1 
as stated above. It was never my intention to discuss the costs of A Street 
Named Desire, but only to mention the moderate cost of Miracle of Fatir 

With kind regards, I remain, 

Yours sincerely, 


1) 


NATHAN YAMI 


AppreNpbIx No, 18 


WEST VIRGINIA ALLIED THEATRES’ ASSOCIATION, 
Cincinnati, Ohio, May 18, 1! 
Hon. ANDREW F. SCHOEPPEL, 
Chairman, Subcommittee on Monopoly, 
Senate Select Committee on Small Business, 
Washington, D. C. 

Dear Str: You may recall that I was sworn as a witness and testified be 
your committee on April 17, 1953 (tr. 850). I should like you to consider t! 
letter as a supplemental statement to be considered by you and your commit 
as evidence, with respect to which I consider myself bound by the oath taken 
before your committee, in order to correct inaccuracies, unjustified and false state 
ments, and implications contained in the testimony of William Zimmerman, the 
assistant to the general sales manager of RKO Radio Pictures, Inc. 

1. Mr. Zimmerman’s statement at transcript 1101: 

“Mr. Shor told our salesman that in licensing Peter Pan he planned to cliarge 
an admission price of 50 cents for children at all times, and 74 cents matine 
and $1 nights for adults.” 
is untrue. As I previously stated to the committee, I did not negotiate the dea 
on Peter Pan and Bear Country for the theaters in which I am interested, but 
such negotiation was handled by Mr. Robert F. Morrell, and he did not discuss 
admission prices. 

Indeed, to make it plain that Mr. Zimmerman’s statement is not correct, 
should be added that the RKO salesman, Mr. Lloyd Kraus, made a number 0! 
trips to our office, and in conversation with me, although I was not handling 
the negotiations for the pictures, repeatedly mentioned the fact that everyon 
who was going to play the feature was going to charge 50 cents for children at 
all times and 75 cents for adults matinee and $1 for adults in the evening. I never 
once in these conversations ever agreed to charge any particular admission 
price, but instead stated that we would play in accordance with the terms of the 
contract. As is plain to anyone who looks at the terms of the contract, ther 
is no mention anywhere in it of any admission price to be charged. 
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® Mr. Zimmerman’s statement (at Tr. 1101-3) with reference to our adver- 

ement, “Disney organization was indignant over this ad because of the re 

ctions upon the quality of the picture and the fact that there would be no film 
ntal derived by them from any children’s admissions” is likewise very mis- 
eading. 

First of all, our advertisement did not reflect on the true quality of the picture, 
ut simply indicated a refusal on our part to go along with an attempted decep- 

of the public. Peter Pan is definitely not a Quo Vadis or a Greatest Show 
Barth, and exhibitors and distributors both who would attempt to fool the 
public by treating it as an equivalent picture, would simply create resentment 
and have their efforts boomerang, to the future disadvantage not only of them- 
selves, but the entire movie industry. Where an unusual and genuinely road 
show caliber picture is involved, one that really merits special treatment, such as 
Quo Vadis, The Greatest Show on Earth and some others, we have no objection 
to advancing admission prices which we feel are justified, as we feel that in such 
cases the public would be getting their money’s worth and would not resent it 
However, Where a picture, even though it is a good picture, does not in our view 
stify advancing admission prices, and when to do so would simply earn the 
resentment and get the ill will of the public, 1 would not want to be a party to 
nv such effort. 

\fter all, the distributors cannot claim that every picture, just because it is a 

tle better than some others, or a little more popular than some others, requires 

advance in admission prices. Over the long pull, the customer will com 
pletely distrust the advertising and will end up by not going to movies at all. I 
have found after many years as an exhibitor, that the only way to retain the 

d will of customers is to treat them fairly and not permit greed and short- 
sightedness to destroy business. 

Furthermore, it should be made plain that at the Twin Drive-In Theater, 
ie average admission price for adults is 70 cents and no extra charge is made 
or children under 12 who are in the same car with the adults, while the theaters 
which enjoy the same availability charge only 20 cents for children and 50 cents 
for adults. It is obvious, therefore, that the admission price at the Twin will 

complish as great a gross for the same number of customers as the other 
theaters with the same availability. Consequently, a distributor will get just 
as much revenue for the same number of customers from the Twin Drive-In 
as it would from the other theaters having the same availability. However, 

actual experience the distributor gets far more revenue from Twin Drive-In 
because of its must larger grossing potential. 

3. Mr. Zimmerman’s statement at (Tr. 1103-4): “It is perfectly understand- 
able in the light of the importance of the popcorn, candy, and other concession 
business in theaters why Mr. Ruben Shor has a policy of admitting children free 
to his drive-in theaters. It is obvious that if he attracted an increasing number 
of children, his concession business, both with respect to the children and with 
respect to the parents who accompanied them, would be correspondingly in 
creased,” is not only incorrect, but I believe made with deliberate intent to 
deceive your committee. 

The reason that most drive-in theaters follow a policy of admitting children 
under 12 free, is to encourage adult attendance on the part of those parents 
who could not come to a movie unless the children were brought along, as they 
possibly could not afford or could not obtain a baby sitter or nurse to watch the 
children. When parents come in their car they can leave the children in the 
back, who can either sleep if they are tired, or look at the pictures if they see fit. 
One of the reasons that the drive-in theaters have proved so popular is that it 
enables parents with young children, who would otherwise not be able to attend 
movies, to do so in comfert and safety. 

To charge for infants and very young children, who form the greatest pro- 
portion of the children accompanying parents at the drive-ins would destroy the 
very advantage that the parents have in coming to the drive-ins. As a result, 
the practice of drive-ins in not charging for young children creates a continuing 
audience of movie goers and good will for the entire movie industry. If people 
get out of the habit of going to the movies, they will seek other forms of enter- 
tainment and they will be lost to the entire movie industry as potential customers. 

Mr. Zimmerman’s statement with respect to concessions is completely un- 
founded and known by him not to be true. The figures at the Twin Drive-In show 
conclusively that the concession business during the showing of Peter Pan and 
Bear Country was comparatively poor, and formed a much smaller percentage 
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of the gross than was the case in many other pictures which had no special 
peal to children. This is very evident from the following statistical sumin 
from the records of the Twin Drive-In Theater. The titles of the other pictu 
show plainly that they were adult fare: 


8 


. | Concession Sat 
( 3S cone | * nta t 
en percent of Film rental terms | Film rental) Le 


Feature title a se? 
cession | net gross pal 1 


Percent | 

Peter Par . $5, } $1, 789. 1f 33 50 percent... 

Bear County : - le eliasamadeabdail 

Singin in the Rair 3, 97! , 633. 5: | 30 percent first 3 | 

| days: 25 percent | 

last 4 days | 

Just This Once ices penn 4 

Skirts Ahoy 3, O72. 7 2, 813. 0% } 30 percent first 3 
days; 25 percent 
last 4 days 

Outriders ad ‘. es ro ie a Dal ai Rie ceed ee 

Scaramouche 5, 43 cy 7a 25 | 30 percent first 3 
days; 25 percent 
last 4 days. 

Girl in White “ SS 

Bitter Rice . : 5 | 25 percent less cost 
of second feature 
and the advertis- | 
ing. 


Sound-Off emcee . oeanta . 

Lovely To Look At ; , 850. 4: 4244| 30 percent first 3 | 
days; 25 percent 
last 4 days 

When in Rome 


The foregoing table from the actual records of the Twin Drive-In shows t! 
Mr. Zimmerman could hardiy have been farther from the truth in contending t! 
Peter Pan was used as a lure and bait simply for concession business. As 
above figures show, Peter Pan was the poorest incentive to the concession bus 
ness. In fact, our experience has shown that so-called children’s pictures alwa 
depress the concession business at the drive-in theaters. This is a fact well knov 
in the movie industry, and Mr. Zimmerman should not have attempted to decei 
your committee by stating otherwise. After all, he was under oath. 

4. Mr. Zimmerman, in his effort to pull the wool over the eyes of your co 
mittee, in trying to make it appear that film product was being sacrificed fi 
concession business, also gave very inaccurate and misleading information wit 
respect to the quantity of concession business and its percentage to admissio: 
prices at transcript 1104-5. Mr. Zimmerman gives $506 million as the conce 
sion sales in theaters for the year 1951. This is a gross exaggeration. While 
do not have at hand the exact figures for 1951, everyone in the theater business 
knows that the concession business in 1952 exceeded that of 1951, and according 
to information filed with the House Ways and Means Committee by Messrs. Cole 
and McGee in connection with the proposed repeal of the Federal admission tax 
on movie theater tickets, the total gross concession sales for even 1952 were only 
$201,300,000 and of course, the theater’s share of this is not more than 50 percent 
at the most. 

As is evident from the above, and particularly from actual records of the 
Twin Drive-In, which are summarized above, Mr. Zimmerman’s contention with 
respect to concessions is nothing but a red herring and a deliberately falsified 
one at that, in order to divert your honorable committee’s attention away from 
the evils of price fixing and monopolistic practices on the part of the distribu- 
tors. 

5. Mr. Zimmerman’s statement at transcript 1105 that some exhibitors favor 
a policy of rigid adherence to regular admission prices and that— 

“This arbitrarily precludes outstanding pictures such as Hans Christian Ander 


sen and Peter Pan from an opportunity to obtain the revenue of which they are 
capable of producing and need.” 


displays an attitude on the part of the distributors which shows plainly that 
they are the ones who wish to fix the admission prices that exhibitors should 
charge. 
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rhe shortsighted greedy distributor who can think only of how much revenue 
an gouge out of the public for his pet production loses sight of the fact that 
i course of conduct leads only to killing the goose that lays the golden egg, 
s case the moviegoer. After all, it is the exhibitor who has to stay in 
ness and who wants to get along. To do so, he must retain the good will of 
stomers and if the distributors were not so shortsighted, they would realize 
e long run that what is good for the exhibitor is good for the distributor as 

Obviously from a matter of self-interest, the exhibitor is going to attempt 
ake the most of his opportunities, but any exhibitor that is worth while as a 
stomer for the distributors is one who will stay in business over a period of 

e, and not one who will so alienate his customers by gouging them at every 
rtunity that it is not very long before he has no customers and must close 
doors. 

6. Also, Mr. Zimmerman’s (Tr. 1106) contention that the refusal to raise 
ssion prices, makes his pictures in effect loss leaders, is ridiculous. As 
ted out above, when a picture in my view genuinely merits an increase in 

and when I think that my customers will not resent such increase and 
consider that they are getting value for their money, I do not hesitate to 
vance admission prices, but if we constantly changed admission prices because 
we thought one picture was a little better than another or because we felt that one 
as a littke more popular than another, the customers would consider that they 
re being grossly abused and that there was no stability about the business. 
Where we hope to attract the same customers and new ones week after week, we 
ust convince them that they are being not unfairly treated and that we are 
perating a legitimate business and not some sort of oriental market stand. 

If the distributors were permitted to dictate the prices that exhibitors could 
charge, and that is what the distributors did for many years before the Depart- 
ment of Justice and the courts put a stop to such practice, the independent 
exhibitor would soon disappear like the dodo bird. Indeed, until the Department 
f Justice and the courts came to his rescue, the independent exhibitor was fast 
lisappearing, and his theaters were being gobbled up in the rapacious maw of the 

nopolistiec chains. It is a well-known fact that although there have been court 

ders of disaffiliation between the distributors and the exhibiting chains, such 
isaffiliations to date have been more a matter of form than reality. The same 
ilividuals who operated the exhibiting chains when disaffiliation was ordered 

the courts, still operate them and they still work in very close harmony with 
eir brethren on the distribution side. 

It is not unfair to suggest that nothing would please the chains more than 

drive the independents out of business and to take over what little the 

lependents have left for themselves. A very sure way of doing this is to 
permit the distribution arm of the combination to force suburban theaters 

) charge such high prices either by price fixing or by exorbitant film rental 
that they will drive the few customers they have left downtown into the ex- 

biting arms of the monopoly. Obviously, it will not be long before there are 

independent suburban theaters and the monopoly will have them as well. 

While the monopolists in the movie industry who were found guilty by the 
‘ts of violating the antitrust laws and were ordered to cease and desist, 
<e a pretense of complying with the court orders, they have never genuinely 

attempted to comply. They still think that the court orders abused them 

d that they should not have been interfered with in the practices which 
courts found so destructive to free competition and in violation of the 

They realize that there cannot be a written contract requiring price 
fixing, so by indirect means they attempt to enforce the same practice, as 

s very evident by the testimony given with respect to both Peter Pan and 

Hans Christian Andersen. Also, all the other devices which were condemned 

by the courts are still in effect, except that they are usually covered up and 

out in the open in the same brazen way they were prior to the courts’ 
crees. Subterfuge is now substituted for reality. 

| believe that the foregoing statements of facts and actual figures taken from 

ir records show conclusively that Mr. Zimmerman was not speaking in good 

faith when he attempted to deceive your committee. The entire issue boils 
own to whether the greed of a few shortsighted companies is going to be 
permitted to ruin the thousands of small-business enterprises of the type which 
are the backbone of this county and whether the avarice of a small, selfish 
group will be permitted to swallow up and monopolize an entire industry. 


33617—53——_§2 
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If at any time you wish me to appear at any future session of your comn 
or desire any further information from me, I shall be happy to be at your 
and of whatever service I can. 

Very respectfully, 
RUBEN SH 


AprenbiIx No. 19 


ALLIED THEATER OWNERS, 
Dallas, Tex., April 24, 19 
Mr. A. F. MYeErs, 
Washington, D.C. 


DeaAR Myers: In connection with testimony presented before the Small | 
ness Committee of the Senate, I should have remembered an instance that | 
pened about 4 or 5 years ago with regard to the discrimination shown in 
of circuit theater operations. I have just been looking in my files and 
covered the enclosed. 

The background of this is that a man named Weatherall, formerly a 
ber of ours, had a very nice theater in Huntsville, Tex., in competition 
another theater which was booked by Robb & Rowley circuit operators. 
had, as you can realize, considerable difficulty in buying pictures. One 
he came in to see me and reported that a number of weeks previous he 
signed a deal, after much negotiation, with 20th Century Fox. This deal 
ered 6 pictures, only 2 of which he really wanted. He had not heard from t) 
contract, which he had signed (about 6 weeks previous) and asked me what 
he could do about it. I told him to write the exchange and demand some act 

About a week or so later he came in and brought me his application, wh 
had been returned to him by Fox approved but cutting out the two pict 
that he really wanted. By mistake, Fox also enclosed him an approved co 
tract on those two pictures for Robb & Rowley. I had him make photost 
copies of these and I am enclosing them for your perusal. The application 
of our member and the approved contract of Robb & Rowley, signed by the 
offee manager, C. V. Jones, speak for themselves. It is quite evident that Fox 
contacted Robb & Rowley, told them of Weatherall’s application for contract 
gave them the facts on the price agreed upon and induced them to offer j 
$10 more. You will also notice the date of Robb & Rowley’s contract for ap 
cation was April 16, whereas Weatherall’s deal was signed March 8. 

I might state that some months later when I raised a lot of hell with 20t 
Century Fox over this shabby deal, they transferred their Dallas manage 
Florida. However, I think they got the wrong boy because they themse! 
had advised me previously that all the deals of this nature were handled 
Harry Ballance, their division manager in Atlanta. Of course, they ha: 
placate me in one way or another and this transfer of their local manager was 
quite evidently just that. 

You can use this as you please. It is possible, of course, that you may f 
this matter with the committee even this late. 

Very truly yours, 
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Aprenprx No. 20 


ALLIED THEATER OWNERS, 
Dallas, Tex., May 27, 1958. 
ANDREW IF’. SCHOEPPEL, 
Chairman, Monopoly Subcommittee of the Senate Select Committee on 
Small Business, 


House Office Building, Washington, D. C. 


DEAR CONGRESSMAN SCHOEPPEL: My name is H. A. Cole. I am an exhibitor 
erating theaters in Bonham, Tex., and I was sworn in as a witness before 
sur committee, testifying on April 17. 

\t that time I made a certain statement with reference to deal brought to me 

Metro on the picture Quo Vadis. I now note copy of affidavit filed by. Mr 
Leroy Bickel, local branch manager of Loew’s, Ine. 

Mr. Bickel is rather an old man and is really branch manager emeritus. It 

quite possible that his memory has failed him in this particular 

While it is true, as he states, that the details of most of the buying done at 

ynham, Tex. are handled by Horace Falls, nevertheless, it is a well-known fact 

it I supervise this rather closely; and, sometimes very critical deals, which 
Mr. Falls has refused on account of the general policy, are brought to me for 
final decision. The case with Quo Vadis is one in point. 

Mr. Bickel came to me (I think it was just about a year ag nd he said, 
How about Quo Vadis for Bonham?” 

I asked him, “What are your terms?” 

His reply was, “70 percent of the gross.” 

I told him that such terms gave me absolutely no chance of a_ profitable 
ngagement and he replied that in my case they would negotiate with me as 

the operating overhead of my theaters, arrive at a figure and guarantee me a 
et profit of 10 percent of the gross. 

Such a deal would give me a profit and my reply was, “Okay, but you know, 
Bickel, I do not intend to charge $1 or $1.25 as I have found from hard experience 
that my people cannot afford to pay that money.” 

Mr. Bickel did not make a direct reply to that stand, merely saying, “Well, 
you know, Colonel * * *” and left my office almost immediately. 

My recollection of this incident is very clear and it happened just as I have 
recited above. My secretary was present at the time and has a clear recollection 
of the conversation. 

As regards Vernon Smith, salesman for Metro, I know him but he has never 
been in my office nor made any negotiations on any pictures through me. 

With best regards and good wishes, I am, 

Very truly yours, 
Col. H. A. Come. 


Note.—The above-related conversation between Col. H. A. Cole ad Mr. Leroy 
Bickel took place in Colonel Cole’s office and I was in an adjoining office with 
the connecting door open and heara the conversation. 

HELEN JANE HAHN, 
Secretary to Col. H. A. Cole 


ApreNpDIx No. 21 


ALLIED INDEPENDENT THEATER OWNERS OF IOWA AND NEBRASKA, INC.,, 
Lake Park, Iowa, May 11, 19538 
Hon ANpDREW F. SCHOEPPEL, 
Chairman of Subcommittee on Monopoly, 
Senate Select Committee on Small Business, 
Senate Building, Washington, D. C 
HONORABLE ANDREW F’. ScHOEPPEL: On April 17, 1953, I testified before your 
mittee, under oath. I wish to present this supplemental statement to you 
nd your committee. 
In view of the statement made April 28, to your committee on monopoly by 
Charles J. Feldman of Universal Film that Leo F. Wolcott, of Eldora, Iowa, had 
n called on in Eldora, Iowa, by Mr. Ralph Olson, a Universal salesman from 
Des Moines, Iowa, on July 7, 1952, and by their Des Moines branch manager Lou 
Levy on August 24, 1951, and also that Wolcott had a meeting with the Universal 


listrict manager in their Des Moines office recently. I wish to report my findings 
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Leo F. Wolcott and his son, Harrison D. Wolcott, who is associated with Li 
F. Wolcott in the operation of the Grand Theater in Eldora, Lowa, hays 
recollection or records whatever of having been called on in Eldora, Iowa 
Olson or Levy or any Universal representative, on or near the dates recit: 
Charles J. Feldman, or within the last 5 years. Mr. Olson, the Universal s 
map, could not have called on Leo F. Wolcott in Eldora, Lowa, on July 7, 
nor on his son, Harrison D. Wolcott, as they were both out of town all day, pla 
in the Iowa amateur golf tournament in Waterloo, Iowa. This is a matte 
record. 

The last overall deal Wolcott made with Universal was in October 1941 
last features they leased from Universal were the two reissues, Imitation of ] 
and East Side of Heaven, on October 21, 1945. The last short subject 
contract was made with Universal in August 1946, per enclosed contracts. \ 
cott contracted the war and industry reels they released at various times, 
Wolcott has used some of their short subjects since, by ‘spot booking” usu; 
by mail, up to the present time. 

The last Universal features actually offered to Wolcott was on January 
1945, per work sheet in Levy’s handwriting herewith, with marginal notes n 
by Wolcott at that time. It was about this date or shortly afterward wl 
in a general discussion with Levy, but without further pictures offered to Wol 
Levy stated, “get this, Mr. Wolcott, if I ever sell you Universal pictures, you ; 
not going to run any of them ahead of Iowa Falls (a circuit town about 18 
from Eldora, Iowa). 

There is also a rejected contract’ herewith on Fun at the Zoo short subj 
which they refused to spot book, per booker’s letter, with copy of Wolcott's 1 
to Levy dated January 4, 1951, and his reply of January 9, in which he state 
“would call on (Wolcott) you one of these days.” Also penciled is a list 
then desirable Universal pictures prepared by Wolcott from trade press rel 
charts, in anticipation and preparation for Levy’s arrival and for which pictur 
Wolcott proposed to deal with him. The numbers after each picture title indi 
running time, except the $32.50 after Blue Lagoon and the $50 after Red Can; 
which were the amounts Wolcott had been advised by Charles Niles that he pa 
for these 2 pictures in Anamosa, Iowa. The T indicates technicolor. Levy 
not go to Eldora, or make any picture offers to Wolcott. 

In regard to Feldman’s claim that, within the last month or two, Wolcott had 
meeting in their Universal Des Moines office with their district manager, this is 
true; they did meet but according to the following. Wolcott was passing tl 
door when Levy called to Wolcott and ask him to come in and meet his 
district manager, whoes name Wolcott does not recall. They discussed a 
subjects in a general way, but Wolcott does not recall that they spoke of spe« 
pictures or deals, and no picture deal was offered to Wolcott. 

It has seemed to me for a long time that the Universal Des Moines offic 
not want to sell pictures to Wolcott, exhibitors have repeatedly told me 1 
Mr. Levy rather pridefully on oceasions states that “I do not sell picture 
Leo Wolcott, and I don’t have to sell to you.” 

1 wish to thank you and your committee for the opportunity to submit tl 
supplemental testimony 

Yours truly, 


l 


AL. Myri 


APPENDIx No, 22 


ALLIED INDEPENDENT THEATER OWNERS OF IOWA AND NEBRASKA, IN¢ 


Lake Park, Iowa, May 17, 195 
Hon. ANDREW F. SCHOEPPEL, 


Chairman of Subcommittee on Monopoly, 
Senate Select Committee on Small Business, 
Senate Office Building, Washington, D.C. 

Hon. ANDREW F, SCHOEPPEL: On April 17, 1953, I testified before your com 
mittee under oath. I wish to file with your committee in Washington, D. ‘ 
the following supplemental statement and comment regarding my statement t! 
Leo F. Wolcott, of Eldora, Iowa, had not been called on by Warners of Des 


1 Material referred to is retained in committee files. 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 817 


nes. lowa, for over 15 years (Tr. 909, April 17, 1953), and the April 25, 1 
ment in reply by R. H. Haines, of Warner Bros. Pictures, in whicl 
i “statement is untrue and the true facts are as follows: since about 1 
hown by the Warner records, at least two Warner salesmen called on Mr. 
ott to discuss the licensing of Warner product for exhibition at Mr 
itt’s Grand Theater, Eldora, Iowa. Mr. Wolcott negotiated for short sub 
but showed no desire to negotiate for features. From time to time, Mr 
leott would license short subjects for his theater but no features It was 
Wolcott who stopped doing business with Warners about 15 or 20 years 


duds 
i he 


{ll the true facts are—the last feature pictures Wolcott has been offered was 

in number, sold to Wolcott by C. A. Pratt, Warner salesman out of Des 
nes, per contract approved by G. L. Sears on July 20, 19382. Contract 
osed, 

Wolcott tried to buy Sergeant York from Warner salesman T. Mayo Beatty 
the street in Des Moines, apparently on August 24, 1942, per applicatior 
ewith. This deal apparently was rejected or at least never approved, and 
picture has never been played by Wolcott. 

When Paul Webster became Warner branch manager in Des Moines, Wolcott 
ersonally called on him in his office on the recommendation of a mutual friend, 

n Rugar, of Park City, Utah. Mr. Webster apparently had no desire to offer 
tt any Warner product, or was under orders not to offer the product 
tt as Webster did not offer to sell Warner product to Wolcoft 

When Leon Mendelson became Warner branch manager in Des Moines, Wolcott 

him through a mutual friend, Elmer Huhnke, of Omaha, Nebr., and M 
elson told them he would try and go to Eldora, lowa, and work out 
Woleott. Mendelson has never been to Eldora, lowa, and has neve 
Warner pictures to Wolcott. 

Wolcott did use four Warner short subjects, arranged by mail with Joe 
\ncher, Warner office manager, per letters herewith,’ of June 1950. 

When Charles Niles of Anamosa, Iowa, was our national allied director 
1946 through 1951—he talked to Haines in his New York Warner Office about 
Warners selling pictures to Wolcott. Niles told me that Haines promised to 

k into it on his next trip to Des Moines, but nothing ever happened 

Haines is correct in one instance, which I had forgotten to mention. When 
Wolcott’s personal friend, Bert Thomas, went to work for Warners as a sales- 
man out of Des Moines, he wnt to Eldora, Iowa, to see Wolcott. He did not 
offer Wolcott any features, but he had an idea that he would like to try a shorts 

ject contract and see if that wouldn't “break the log jam” and make it pos- 
sible to offer Wolcott some Warner features later on if the shorts deal was 
ipproved. Wolcott gave him the shorts deal, apparently on August 3, 1950, pet 

lication herewith." This was held up in Des Moines by Mendelson. Thomas 
Wolcott in Des Moines and asked him to see Mendelson in his office. Wol- 

t called on Mendelson and Mendelson rejected the shorts contract 

Bert Thomas was the first and only Warner salesman Wolcott has any record 
r recollection of calling on him in Eldora, lowa, from 1932 to the present 

No Warner representative has offered Wolcott feature picture since C. A, 
in 19382. 

Haines creates an incorrect implication when he states, “It was Mr. Wolcott 
who stopped doing business with Warners about 15 or 20 years ago.” This 
implies that Wolcott has refused to deal with them since that time. The contrary 

ue. Wolcott would have liked very much to deal with them. Short of getting 
lown on his knees to them Wolcott tried everything possible to get them to offer 
pictures to him. 
Thanking you and your committee for this opportunity to submit this supple 
ental testimony, I am, 

Yours truly, 


T 


‘ AL. MYRICK 


1 Material referred to is retained in committee's files 
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Appenpix No. 23 


ALLIED INDEPENDENT THEATER OWNERS 
oF IowA AND NEBRASKA, INC., 
Lake Park, Iowa, June 1, 1 
Hon. ANDREW F. SCHOEPPEL 
Subcommittee on Monopoly, United States Senate 
Select Committee on Small Business, Washington, D. C. 

Hon. ANDREW F’. ScHOEPPEL: On April 17, 1953, I appeared before your 
inittee under oath. I wish to submit the following supplemental testimony : 

With regard to the statement (affidavit) of M. M. Rosenblatt, branch mai 
of RKO-Radio Pictures of Omaha, Nebr., dated May 11, 1953, relating to \ 
Johnson, of Friend, Nebr. That Johnson had been given the “leave-alone”’ 
ment by RKO-Radio and other distributors, which Rosenblatt claims is unt 
with respect to RKO-Radio Pictures. 

Wally Johnson is at present absent from Friend, Nebr., and is not exy. 
back for several weeks. 

In his absence all I can do is reiterate what he told me in Omaha, Nel 
January 26, 1953, that only one salesman, namely, Universal, had called on } 
in Friend, Nebr., from early September 1952 to that date of January 26, 1953 

Thank you for the opportunity to submit this additional testimony. 

Yours truly, 
Au. C. Myr! 


ALLIED INDEPENDENT THEATER OWNERS 
OF IOWA AND NEBRASKA, INC. 
Lake Park, Iowa, June 1, 1953. 
Hon, ANDREW FEF. SCHOEPPEL, 
Subcommittee on Monopoly, United States Senate 
Select Committee on Small Business, Washington, D. C. 

Hon. ANDREW F. SCHOEPPEL: On April 17, 1953, I appeared before your com- 
mittee under oath. I wish to submit the following supplemental testimony : 

With regard to the affidavit of Don. H. Conley, branch manager of RKO-R: 
Pictures, Inc., of Des Moines, Iowa, dated May 11, 1953, that RKO-Radio and 
others had adopted the “leave-alone” treatment toward certain independent 
exhibitors in the Des Moines territory, namely, Jim Watts, of Osage, Iowa, and 
Leo Wolcott, of Eldora, lowa. 

Conley stated that these charges are completely unfounded and unwarranted 
as to his company. 

Conley’s statement is in error. 

In the brief filed with the committee by me on April 17, 1953, page 1, I stated 
that RKO-Radio Pictures, of Des Moines, lowa, had attempted to force on Jit 
Watts, of Osage, Iowa, the sale of undesirable pictures with the desirable 
pictures. I did not state that they had been or were giving Watts the “‘leave- 
alone” treatment. 

I have carefully rechecked this with Jim Watts, of Osage, Iowa, and he has 
confirmed this attempted forcing as follows: 

On January 21, 1952, RKO-Radio salesman Peters called on Watts in Osage 
lowa, and they made a deal for four features, namely, Blue Veil, Alice in Wonder 
land, Dangerous Ground, and Snow White, and the Disney short, Nature's Half 
Acre. On January 22 Peters telephoned Watts and advised him that branch 
manager Conley would not accept the deal without two additional and unde- 
sirable pictures, namely, Two Tickets to Broadway and The Racket. Watts 
refused and reminded Peters of the illegality of their demands, After interven- 
tion by Charles Niles and Ben Kubby (who were at that time Allied officers), 
on January 29 Conley telephoned Watts advising that the whole thing was a 
misunderstanding and that he worfld accept the original deal. 

With respect to Leo F. Wolcott, of Eldora, Iowa, I stated in the brief on page | 
that Wolcott had “not been offered feature pictures by RKO-Radio for about 
7 years. 

I have today confirmed this statement with Leo Wolcott. This statement is 
true. RKO-Radio, of Des Moines, Iowa, has not offered him any feature pictures 
for about 7 years. They have called on him in Eldora, Iowa, occeasionall) 
sold him their short subjects. Conley called on Wolcott in Eldora, Iowa, « 
shortly after becoming branch manager in Des Moines, Iowa, but in no inst 
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was Wolcott offered any feature pictures by any RKO-Radio representative for 

ut 7 years. Wolcott bought some old westerns about 2 years ago and he 
hought 6 old reissues recently by demanding them and making arrangements 
with the office manager, Mrs. Washburn, in the KKO-Radio branch office in Des 
Moines, Iowa. Wolcott has not been offered any newer feature pictures by 
KKO-Radio Pictures. 

Thank you for the opportunity to submit this additional testimony. 
Yours truly, 
AL. C. Myrick. 


AppEeNnpIx No. 24 


ALLIED INDEPENDENT THEATER OWNERS 
OF IOWA AND NEBRASKA, INC., 
Lake Park, Iowa, June 4, 1953 
Hon. ANDREW F’. SCHOEPPEL, 
Committee on Monopoly, 
Senate Select Committee on Small Business, 
Washington, D. C 

DEAR SENATOR SCHOEPPEL: I appeared as a witness before the Subcommittee 
on Monopoly, Senate Select Committee on Small Business, and was sworn as a 
witness and testified on April 17. 

hereafter there was filed with the subcommittee the affidavit of R. H. Haines 
western sales Manager of Warner Bros., contradicting in part my testimony, 
which affidavit has only lately come to my attention. 

In answer to Mr. Haines’ affidavit, I make this supplemental statement, which 
I hope will be received by the subcommittee. 

1. | have communicated with Mr. Charles L. Jones, whom I mentioned in my 
testimony. Mr. Jones is a well-known exhibitor of Elma, Iowa, and is the secre 
tary of Allied Independent Theater Owners of Iowa and Nebraska. Mr. Jones 
has sent me a letter, dated May 19, contradicting Haines. Mr. Jones’ letter is 
attached hereto, and I ask that it be received as a part of this supplemental 
ratement. 

2. Attached hereto is another letter from Mr. Jones, dated May 19, which con 

licts that part of Mr. Haines’ affidavit which attacks my testimony in regard 
to the efforts of N. W. Long, of Lansing, Iowa, to license a Warner Bros. picture 
entitled “Miracle of Our Lady of Fatima.” ‘This letter I also ask the subeom 
mittee to receive as a part of this supplemental statement. 

[ regret that as a small-town exhibitor myself I am unable to travel about 
effort I am unable to do so. Nevertheless, I am confident that my testimony 
but because of the distances, expense, and time that would be involved in that 
effort I am unable to do so. Nevertheless, I am confident that my testimony, 
ased in large part on letters written and statements made to me by men that 
I have known for many years and in whom I have confidence, was correct. Thus 
far every effort to impeach it has failed. If further verification is desired, IT hope 
the Department of Justice will soon institute proceedings involving all phases 
of your subcommittee’s inquiry. Such proceedings, it seems to me, are long 
Vverdue. 

Thanking you, I am, 

Yours truly, 
AL. Myrick 


DAWN THEATER, 
Elma, lowa, May 19, 19538 
- 


Mr. AL, Myrick, 
State Theater, Lake Park, Iowa. 


Deak AL.: Regarding the testimony given by Mr. R. H. Haines, western sales 
inager for Warner Bros. Pictures Distributing Co., in which he stated the 


T 


nf 


rmation which you testified to before the Senate Committee on Small Busi 
hess was untrue, I submit the further information concerning the complaint 
which I registered with you against Warner Bros. 

The first call made at this theater by Mr. Dave Kramer, the Warner Bros. 
‘epresentative, was made some time in either late February or early March. 
On Mr. Kramer’s first call we discussed contracting for a number of pictures. 
Prices were agreed upon. I asked for the company’s policy on Miracle of Fatima 
and was told that it was a “must percentage” picture. I dropped interest in the 


) 
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previously mentioned pictures upon learning this. Further discussion and 1 
tiation ended in my offering to play Miracle of Fatima without buying the « 
To this Mr. Kramer said, “Oh, no.” I finally bought nothing that day. 

I wrote up this report along with a report on Paramount’s Greatest Show 0 
Earth and Twentieth Century Fox’s Snows of Kilimanjaro and sent it to Senator 
Guy M. Gillette, member of Senate Committee on Small Business. Copies of 
this letter went to Abram F. Myers and, I believe, to Leo Wolcott. Howeye; 
the original of this letter to Gillette was reworded and changed so that the com 
plaint against Warner Bros. was omitted from the only letter that G 
received. I subsequently made an acceptable deal with Warners which | 
to withdraw my complaint. Inasmuch as the complaint against them 
reached Gillette, I was surprised that it reached the committee as testim 
Nevertheless, the above facts given in the second paragraph of this letter 
true as I recall them. I am sorry I cannot locate a copy of the original 
to Senator Gillette to be more explicit in the description of this case. Dat 
are vague, but this was on the first call that Mr. Kramer made to this the 
The report testified to by Mr. Haines concerned the second call made by \) 
Kramer and was on March 4, as he stated. The first call was made some ti) 
prior to that. 

Yours truly, 
CHARLES L. JONEs 


ALLIED INDEPENDENT THEATER OWNERS OF IOWA AND NEBRASKA, INC., 
Elma, lowa, May 19, 19 
Mr. AL Myrick, 
State Theater, Lake Park, Iowa. 


Dear AL: I just talked to Long at Lansing. He told me that he pla 
Miracle of Fatima. Bought it at the terms agreed upon, but that he 
not buy it alone. He said he made every effort to buy it without taking a lot 
of product with it, but that he could not accomplish it. He felt that he w 
forced to take a number of other pictures in order to play Fatima. The t 
and place where these negotiations took place is apparently correct in the 
testimony of Haines in the enclosure. 

Mr. Long was insistent in his contention that his testimony provided as co! 
cerned this Fatima deal is true. 

Yours truly, 
CHARLIE JONES 


~ 


AprEeNbix No. 25 


ALLIED STA®ES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Washington, D. C., April 22, 1953. 
CHARLES M. NOongE, Esq,., 
Chief Counsel, Senate Select Committee on Small Business, 
Washington, D. C. 

Dear Mr. Noone: Benjamin Berger while on the witness stand was requested 
to furnish the correspondence covering his efforts to secure Peter Pan for ex- 
hibition in the Fergus Theater at Fergus Falls, Minn. (tr. pp. 940-941). 

I have just received the papers from Mr. Berger for transmission to you and 
I enclose them herewith together with a copy of Mr. Berger’s letter to me. 

Let me add for your information that Fergus Falls is a town of 13,500 popu- 
lation and the Fergus Theater has 664 seats. 

Yours very truly, 
ABRAM F.. MYERS. 


NortH CENTRAL ALLIED INDEPENDENT THEATER OWNERS, INC., 
Minneapolis, Minn., April 21, 1953. 
Mr. ABRAM FE’. MYERS, 
Allied States Association, Washington, D. C. 


Dear Mr. Myers: Herewith you will find copies of the complete record of the 
Peter Pan transaction. Upon examination you will note that Mr. Dressell, 
manager of RKO, first called upon me on Thursday, February 26, soliciting 
me for the sale of Peter Pan for Fergus Falls for April 1 booking. On March 
9 Mr. Branson wired accepting the deal and advising that he was unable at 
that time to furnish a print. 
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s is April 21 and as yet we have failed to receive notice from RKO as to 
ivailability for a date and have not received a contract on the picture for 
signature. That is sufficient evidence to prove that RKO refuses to take a 

ntract unless I agree to increase the admission prices. 
If vou desire additional information, please contact me. 

é Sincerely, 

BENJAMIN BERGER, 
President. 


RKO Rapio Pictures, INc., 
Vew York, April 15, 1953. 


Fergus Theater, Fergus Falls, Minn. 
BENJAMIN BERGER, 
Berger Amusement Co., Minneapolis, Minn, 

Dear Mr. Bereer: I have your letter of April 6 in answer to my letter of March 

21 and I would like to state that your implications as to the manner in whick 
this matter has been handled by me, personally, and by this company’s repre- 
sentatives are unwarranted, entirely out of order, and without any foundation 
fact. 
For your information, before I answered your letter of March 31 I discussed 
this matter thoroughly with all interested parties, including Mr. Walter Bran- 
son. and the facts as stated in my letter of March 31 were given to me by the 
parties directly interested, and I saw no reason to doubt the truth of their 
statements at that time and I further see no reason to doubt them at this time. 

Your statements that our representatives are using the “no print available” 
gag in order to force the increase of admission prices and that you are mindful 
of the fact that our company can and undoubtedly will retaliate against you in 
future deals are your own conclusions, are not based on any facts, and are 
certainly therefore unjust accusations. We are not using any “gag” or “gags’ 
to foree exhibitors to raise their admission prices, and have no intentions of do- 
ing so. We also do not retaliate against our customers and have no intention 
of doing so. 

I would like to further point out that the facts as presented to me indicate 
that you made an offer for a license to exhibit Peter Pan at your theater at 
Fergus Falls, Mipn., based upon certain rental terms and a contingent condition 
that the picture be exhibited on certain dates. The producer of the picture found 
your offer unacceptable and your offer was rejected, and the rejection was con- 
veyed to you by Mr. Dressell who further informed you the rental terms upon 
which the producer would consider an offer from you for the exhibition of the 
picture. You thereupon made another offer based upon such rental terms and 
your offer was forwarded by Mr. Dressell to Mr. Branson for consideration 
together with your request that if the offer was acceptable, that you be informed 
as to when a print would be available for exhibition. I informed you in my letter 
that we have been unable to give your offer consideration inasmuch as the 
producer has not as yet decided as to when the picture would be available for 
exhibition in Fergus Falls, and that is where the matter stands. 

If you have any facts in your possession that are contrary to the above, would 
appreciate your forwarding such facts to me so that I may check into the matter 
further. 

Yours very truly, 


n 
ili 


Epwarp J. McGurIReE. 


APRIL 6, 1953. 
Mr. Epwarp J. McGutre, 
RKO Radio Pictures, Inc., 
New York, N. Y. 

Dear Mr. McGuire: This is to acknowledge receipt of yours of March 31. If 
you truly believe in the statement made to you by Mr. Dressell, the manager 
of the RKO office in Minneapolis, which statement was relayed to me, then I 
suggest that you have a chat with Walter Branson and insist that he tells you 
the facts of life. 

For your information, your representatives are using the “no print available 
gag’’ in order to force the exhibitor to increase the admission prices on Peter Pan, 
hat, you know, is illegal and I have news for you, Mr. McGuire, I have definite 
proof to support it. 

I accepted the deal which was proposed to me by Mr. Branson, which was 
higher than your manager, Mr. Dressell, proposed, and I requested to know 
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when I could get a print. This was nearly a month ago. As yet your co! 
has failed to offer me a print. Who do they think they’re kidding? I can a 
you that I will make every effort to stop this illegal practice. 

I am mindful of the fact that your company can and undoubtedly will r 
iate against me in future deals. I am willing to accept that penalty, at 
to where other exhibitors will not be forced in the future to advance 
admission prices to the harm of the exhibitor and to the harm of the ind 
as a whole. 

Yours very truly, 
BENJAMIN BER 


RKO Ferovus Picrures, Inc., 
March 31, 19. 
Re Fergus Falls, Minn 

Dear Mr. BerGer: Your letter of March 23 to Mr. Fay Dressell, Manager of ov 
Minneapolis office has been referred to me. The following is quoted from My 
Dressell’s letter to Mr. W. Branson giving his explanation of the statements 
made in your letter of March 23: 

“As to paragraph one, the terms he outlines on Peter Pan were discussed, s 
mitted to the home office and rejected for the reasons outlined in your wir 
March 5. 

“Regarding paragraph 2, in my dealings with the Berger circuit it is neces 
for me to go to the Berger office regularly, but at no time did I ever ask Bi 
what admission prices he was going to charge for Peter Pan. For your infor 
tion, however, in front of his booker, I did tell him that the company could 1 
and would not dictate what his admission prices should be. He advised mx 
that time that he thought he would increase the children’s admission price but did 
not commit himself as to what the increase would be and went on to tell me he 
didn’t know what he would do about the adults. When his deal was rejecte 
he wanted to know why and who rejected it and, naturally, I told him the rea 
sons for the rejection as outlined in your wire of March 5. 

“With reference to the 3d paragraph, his remarks about getting the runaround 
because of not committing himself to higher admission prices is not the truth, as 
Mr. Berger or anyone else can check our records and find that the only situations 
playing Peter Pan in this territory on Easter Sunday (which is the date he 
originally requested) are first-run in Minneapolis and St. Paul and the Granad 
Theater in Duluth. They can also find that the next bookings we have at this 
time are starting May 29, where the Minnesota Amusement Co., outstate situa 
tions start playing the picture.” 

I believe that Mr. Dressell’s explanation will fully answer the first two pai 
graphs of your letter and also serve as a partial answer to the third paragra 
of your letter. As a further answer to the third paragraph of your letter, M 
Dressell did forward your offer to contract for a prerelease engagement of Pet 

’an at Fergus Falls, Minn., at the terms outlined in Mr. Branson’s telegram a! 
which is quoted in your letter with a statement that if you were agreeable to t! 
terms outlined you would like to know when the picture would be available 1 
exhibition in Fergus Falls, Minn. 

We have been unable to give your offer further consideration inasmuch as the 
producer has not as yet decided as to just when the picture will be available 
for exhibition in Fergus Falls. As soon as the producer has informed us of their 
decision, we shall get in touch with you. 

Yours very truly, 
Epwarp J. McGutri 


RKO Rapro Pictures, INc., 
Minneapolis, March 25, 1953 
Mr. BEN BERGER, 
Berger Amusement Co., 
Minneapolis, Minn. 

Dear Mr. Bercer: This will reply to your letter of the 23d, in which you ag: 
refer to Peter Pan in Fergus Falls, Minn. 

As advised you over the telephone yesterday, there are several statements you 
make in your letter which are untrue. Rather than go into this at this time, how 
ever, I have forwarded your letter to the home office and as soon as I have had a 
reply from them I will advise you accordingly. 

Yours very truly, 
RKO Raprto Pictures, INnc., 
C. J. Dressett, Branch Manager. 
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Marcu 23, 1953. 
\r. FAYE DRESSEL, 
fanager, RKO Radio Pictures, Minneapolis, Minn. 
DEAR FAYE: On March 2, 1953, I wrote you advising that I was willing to 
ept your terms and date on Peter Pan for the Fergus Theater at Fergus Falls, 
The terms which you demanded were 1 week’s playing time beginning 
‘1 1, 60 percent for the first five-tenths, and 50 percent for the second five- 


After you received my letter you came up to see me several days later, at 

h time you were desirous of knowing what admission prices we wil! charge 

r this engagement. I then advised you that I don’t know and that the admis 
n prices has nothing to do with the purchasing of Peter Pan. You then told 
hat you must take this matter up with the New York office. On March 9 
: called Lowell Kaplan advising him of the following telegram you received 
New York: 
Reference prerelease Peter Pan, Fergus Falls. Disney will accept 60—40 terms 
r full 7 days. Concerning April 1 opening, due to technicolor print shortage 
ot accept any more Easter playing time and will have to serve this situation 
a later date.—W. E. Branson,” 
After reading this telegram to Mr. Kaplan, he advise you that we are willing 
ept the terms and asked on what date he could get a print. You told him 
you must take that matter up with New York. The following day, on 
ch 10, I called you on the phone and repeated the request of a print and 
your answer to me was the same—that you must get clearance of a print from 
New York. Today is March 23—13 days later—and we haven't as yet heard 
om you as to when you can supply a print for Fergus Falls. Of course, it is 

vious that because I refused to commit myself to you for charging higher 
idmission prices, I am getting the runaround in furnishing me with a print. You 
now very well, had I agreed to raise the admission prices, that a print for 
\pril 1, which is the date you requested, would have been available. 

Inless I hear from you by return mail with a print available for a quick date, 
I shall take this matter up with the Department of Justice and get 

e and for all adjudicated. 

loping to hear from you by return mail. 

Yours very truly, 


la 


this thing 


BENJAMIN BERGER. 


Copy oF WIRE RECEIVED By Mr. Dressec Marcu 9, 1953 


Reference prerelease Peter Pan, Fergus Falls, Disney will accept 60—40 terms 
for full 7 days. Concerning April 1 opening date, due to technicolor print short- 
ge cannot accept any more Easter playing time and will have to serve this situa- 
tion at a later date. 
W. E. Branson. 
Marou# 2, 1953. 
Mr. FAYE DRESSELL, 

Manager, RKO Pictures, 
Minneapolis, Minn. 

Dear Faye: You were in my office last Thursday, February 26, at which time 
you requested that we play Peter Pan in Fergus Falls for the week of April J 
it the following terms: 60 percent for the first five-tenths and 50 percent for the 
second five-tenths. I then advised you that I wished to think this over and 
would let you know. 

This is to advise you that we are willing to accept your terms and will appre- 
ciate your mailing us the contract immediately since time is of the essence. 


Hoping to hear from you by return mail, together with contract as outlined 
above. 


Sincerely yours, 


BENJAMIN BERGER. 


MEMORANDUM 


On February 27 at 4:25 p. m. I received a call from Faye Dressell asking 
What our decision was on Peter Pan for Fergus Falls. 
agreeable to play the picture at the Fergus Theater for 1 week on terms that 


I told him we were 
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were quoted to us. He asked what admission prices we were going to « 
and I told him that it was against the law for him to ask me, and it w 
business what admission prices we were going to charge. Mr. Dressel] said } 
talked to Mr. Berger and myself in the office, that he would like a doll: 
admission, and at that time no commitment was made. I told Mr. Dresss 


we did not know what we were going to charge and it was a cinch we weren’ 


going to charge less than our present price policy. He informed me that as 
as I let him know what admission price we were going to charge on Peter P 
he would send me over the contracts. 

LOWELL KaAprLan 


Called Mr. Dressell on Mareh 16 at 11 o’clock and he advised me that he 
let Mr. Berger know when he could get a print on Peter Pan for Fergus | 
LOWELL Kap! 


Aprrenpix No. 26 


NorrH CENTRAL ALLIED INDEPENDENT THEATER OWNERS, INC., 
Winneapolis, Minn., May 7, 19 
Hon. ANDREW FF’, SCHOEPPEL, 
Small Business Committee, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR SCHOEPPEL: On pages 935-936 of the stenographic transc 
of recent hearings of the Small Business Subcommittee, with reference t 
motion-picture industry, you inquired of Mr. Benjamin Berger whether he « 
furnish a list of all closed theaters in Minnesota and he agreed that he would 

In accordance with your request, I am enclosing herewith the latest compi 
of closed theaters in Minnesota that we have. I believe this list is as compl 
as any that could be obtained from any source. I might add that Mr. Berg 
own Palace Theater here in Minneapolis with 1,800 seats, will be closed Ju 
His Astor Theater in Minneapolis, with 600 seats, has been closed for over a y« 
and a half. 

Very truly yours, 
STANLEY D. Kan 
Theaters closed in Minnesota 
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Theaters closed in Minnesota—Continued 


sacatea 
Mora: Mora Theater ae i - 275 
Red Wing: Metro Theater : : j 680 
Rol hinsdale: Robin Theater . 350 
St. Paul: 
Garden Theater iis 50) 
Garrick Theater ; 1, 050 
Mohawk Theater__- a 600 
Mound Theater__ 647 
Oxford Theater O50) 
Radio Theater 500 
Strand Theater 755 
Tower Theater 1046 
World Theater ; > clot . RO) 
Watkins: May Theater : : 215 
Williams: Williams Theater 200 
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AFFIDAVIT OF LOWELL KAPLAN 


STATE OF MINNESOTA, 
County of Hennepin, ss: 


Lowell Kaplan, first being duly sworn on oath deposes and states as follows 

1. That he is the buyer and booker of motion-picture film for the Berger Amuse 
ment Co. and buys and books film for Fergus Falls, Minn. 

2. That he has read the affidavit of C. J. Dressel dated May 11, 1953. 

3. That early in March 1953, following negotiations between Mr. Berger and 
Mr. Dressel of RKO, Mr. Dressel informed your affiant that Peter Pan would 
ot be sold to Fergus Falls unless the Berger Amusement Co. agreed to advance 
its admission prices for the picture. 

Further affiant sayeth not, except that he makes this affidavit to substantiate 
the testimony of Mr. Berger before the committee, and to refute the claims made 
n Mr. Dressel’s affidavit. 

LOWELL KAPLAN. 

Subscribed and sworn to before me this 28th day of May 1953. 

[SEAL] STANLEY D. KANE, 
Notary Public, Hennepin County, Minn 


My commission expires August 26, 1956. 
Apprenpix No, 28 


AFFIDAVIT OF BENJAMIN N. BERGER 


ot 


rATE OF MINNESOTA, 

County of Hennepin, ss: 
Benjamin N. Berger, first being duly sworn on oath deposes and states as 
lows: 

l. That on April 17, 1953, he appeared as a witness and was sworn and tes 
tified in the course of the hearing by the monopoly subcommittee of the United 
States Senate Select Committee on Small Business. 

2. That he has read the affidavit of C. J. Dressel dated May 11, 1953, which 
purports te refute his testimony in part. 

That Mr. Dressel’s statement in that affidavit that he, Mr. Dressel, did not 
tlempt to induce your affiant to raise his admission prices for the showing 
' Peter Pan is utterly and completely false as your affiant testified in his ap- 
pearance before the subcommittee. 

+. That the so-called print shortage and the claim that no prints have been 
ivailable for Peter Pan is a mere subterfuge and that sufficient prints to per 
iit a showing in Fergus Falls of this picture have continuously been available. 

». That on March 9, 1953, Mr. Dressel received a wire from his superior, Mr. 
W. E. Branson, agreeing on behalf of RKO to terms agreed to by your affiant, 
but that no print has been made available to Fergus Falls for the sole and only 
reason that your affiant did not agree to increase his admission prices. 
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6. That attached hereto and by this reference made a part hereof, is : 
of a letter dated March 23, 1953, addressed to Mr. Dressel by your affiant, 
clearly indicates the period when negotiations commenced and tends to su 
tiate your affiant’s testimony at the hearing and his claim that the a) 
nonavailability of a print for Fergus Falls is a mere subterfuge to hid 
effort to fix admission prices. 

Further affiant sayeth not, except that he makes this affidavit to refute \), 
Dressel’s claim and to substantiate his testimony before the hearing of 
subcommittee. 

BENJAMIN N. BErcer 


Subscribed and sworn to before me this 28th day of May 1953. 


[SEAL] STANLEY D. KANgE, 
Notary Public, Hennepin County, | 


My commission expires August 26, 1956. 


MarcH 23, 
Mr. FAYE DRESSEL, 
Manager, RKO Radio Pictures, 
Minneapolis, Minn. 

DEAR FAYE: On March 2, 1953, I wrote you advising that I was willing to accept 
your terms and date on Peter Pan for the Fergus Theater at Fergus Falls, Minn 
The terms which you demanded were 1 week’s playing time beginning Ap: 

60 percent for the first five-tenths and 50 percent for the second five-tenths 

After you received my letter you came up to see me several days later at 
time you were desirous of knowing what admission prices we will charge for 
engagement, I then advised you that I don’t know and that the admission prices 
has nothing to do with the purchasing of Peter Pan. You then told me tl 
you must take this matter up with the New York office. On March 9 you called 
Lowell Kaplan advising him of the following telegram you received from New 
York : 

“Reference prerelease Peter Pan, Fergus Falls. Disney will accept 60-4 
terms for full 7 days. Concerning April 1 opening: Due to technicolor pri 
shortage cannot accept any more Easter playing time, and will have to 
this situation at a later date—W. E. Branson.” 

After reading this telegram to Mr. Kaplan, he advised you that we are willing 
to accept the terms and asked on what date he could get a print. You told him 
that you must take that matter up with New York. The following day, o1 
March 10, I called you on the phone and repeated the request of a print and 
your answer to me was the same—that you must get clearance of a print from 
New York. Today is March 23—13 days later and we haven’t as yet heard from 
you as to when you can supply a print for Fergus Falls. Of course it is o 
vious that because I refused to commit myself to you for charging higher ad- 
mission prices, I am getting the runaround in furnishing me with a print. Yo 
know very well, had I agreed to raise the admission prices, that a print 
April 1, which is the date you requested, would have been available. 

Unless I hear from you by return mail with a print available for a quick date, I 
shall take this matter up with the Department of Justice and get this thing once 
and for all adjudicated. 

Hoping to hear from you by return mail. 

Yours very truly, 
BENJAMIN BERGER 


Appenpix No. 29 
(AFFIDAVIT OF StsNLeY D. KANE RE BENJAMIN TESTIMONY) 


STATE OF MINNESOTA, 
County of Hennepin ss: 


Stanley D. Kane first being duly sworn on oath deposes and states as follows 
1. That he is the executive counsel and general manager of the affairs of 
North Central Allied Independent Theater Owners, Inc., a trade association 
of some 350 independent theater members in the Minneapolis Film Exchange area 
2. That he has heretofore sent to the monopoly subcommittee of the Senate 
Small Business Committee, a list of closed theaters in the State of Minnesota, 
a copy of which list is hereto attached and by this reference made a part hereot. 
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That he maintains in his office and as a part of his duties, a list of all 
theaters in this territory, keeps it up to date at all times, noting changes of 
wnership and closings; and that this list is based on the Minneapolis Film 
Exchange Theater Directory published by the Motion Picture Association of 
\merica in 1947 which is now out of print. 

4. That to keep a list of theaters, open and closed, up to date, he relies on 
nformation received from a variety of sources; he checks the trade press, par- 

ularly our regional Greater Amusements; he checks the film exchanges; that 
he occasionally checks the records of the office of the State fire marshal from 
whom every open theater must secure an annual license. 

5. That he has in his files the closed-theater list published last fall by National 
Sereen Service, and that he finds it rather inadequate in that it reveals fewer 

osings than those upon the attachment. 

6. That it is to his own best interests and those of North Central Allied In- 
dependent Theater Owners, Inc., to keep his theater list up to date at all times. 
Very often, mailings must be made to every theater in the territory, particularly 

n matters of legislation and taxation when the cooperation of nonmembers is 
most welcome and helpful. 

7. That to the best of his knowledge, no theater in the State of Minnesota has 
een condemned by the public authorities in many, many years and that there 
save been few, if any, fire losses in the theater industry for the last 20 years. 

8. That theater closings shown on the attachment in the majority of cases, 

e occurred within the past 2 years. 

9. That the attached list of closed theaters in Minnesota heretofore submitted 
to Senator Schoeppel and the committee, was and is as accurate as it can possi- 
bly be and that it was and is submitted in complete and entire good faith. 


STANLEY D. KANg. 
Subscribed and sworn to before me this 3d day of June 1953. 


SEAL] FRANCIS X. HELGESEN, 
Notary Public, Hennepin County, Minn. 
My commission expires April 11, 1955. 


Theaters closed in Minnesota to May 195: 


Seats 
Adams: Capital Theater__-.----- Saas aan 376 
Alden: Hazle Theater__.-_~~ : cain ; ae 200 
Anoka: State Theater___- ; ; ed oo 464 
Argyle: Alvin Theater____~~- = pre ieraie-as alien te tees es 190 
REMIT = atin BNE esas isegirerttees sess chennai eoniscseeice s ectiane ‘ 225 
\urora: Aurora Theater ; 215 
Austin: Roxy Theater sala 250 
Badger: Badger Theater___-—~ per aacs aaaeeiinass 150 
Big Lake: Lake Theater__ cena : san aseeia : . 284 
Buhl: Buhl Theater__.___-____ ; diana 4 2 2 ; 360 
Clearbrook: otf : 200 
Cokato: Cokato Theater___--- : ts 250 
Dassel: Premier Theater ; . ; : 200 
Duluth : 

Lake Theater , oa 250 

Strand Theater____- mahi 5O7 

Oa |, a i la - : s sa 950 
East Grand Forks: States Theater ‘ 400 
Elgin: Elgin Theater 240 
Faribault: Lido Theater 516 
Franklin: Franklin Theater aes, seen dacnebtit " 239 
Golden Valley: Golden Valley Theater ; 950 
Grand Meadow: Grand Theater piace ; “ oe 200 
Grygla; Grygla Theater.__._.____- oats : 200 
Gully: Gully Theater_____.__-_- pi Lien 150 
Hewitt: Hewitt Theater.__.___._..____ Te : : oe Nee 150 
Houston: Lyrie Theater______- - a a A ‘ nape 707 
Hutchinson: Rex Theater___- a e : 350 
Kennedy: Playhouse Theater______~ 170 
Lake Benson: Lake Theater_- 208 
Lake Lilliam: Lakeside Theater 325 


aed 


3617—53——53 
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Theaters closed in Minnesota to May 1953—Continued 


Lakeville: State Theater 
LeCentre: Lyric Theater__-_ 
Mankato: 
Time Theater 
Urban Theater 
Minneapolis: 
Agate Theater 
Alhambra Theater 
Aster Theater 
Falls Theater 
Granada Theater 
Homewood Theater 
LaSalle Theater___ 
Lyndale Theater 
Metro Theater 
Nokomis Theater. 
Northtown Theater____-_ 
Palace Theater___ 
Pix Theater 
Princess Theater ie 
Montgomery: Monty Theater- 
Mora: Mora Theater didiews 
Robbinsdale: Robin Theater__- 
Red Wing: Metro Theater- 
St. Paul: 
Garden Theater___ 
Garrick Theater 
Mohawk Theater_- 
Mound Theater__-_ 
Oxford Theater__- 
Radio Theater 
Strand Theater__- 
Tower Theater 
Sauk Rapids: State Theater 
Watkins: May Theater 
Williams: Williams Theater__ 
Wolverton: Mayer Theater 


AprEenpIx No. 30 


BRIEF OF SOUTHERN CALIFORNIA THEATRE OWNERS ASSOCIATION, Los ANGELES, 
CALIF.; BERNARD REICH, BEVERLY HILLs, CALIF., COUNSEL 


PRELIMINARY STATEMENT 


Hearings were held in the Federal Building, Los Angeles, Calif., on March 
31, April 1 and 2, 1953. 
Exhibitor witnesses were: 
Albert Hanson, Los Angeles, Calif. 
Wayne Hanson, Los Angeles, Calif. 
Burton I. Jones, San Diego, Calif. 
Cecil Vinnicof, Los Angeles, Calif. 
Milton B. Arthur, Long Beach, Calif. 
Isadore Berman, Los Angeles, Calif. 
Edward SS. Calvi, Los Angeles, Calif. 
Marco Wolff, Los Angeles, Calif. 
Guy Meek, Palo Alto, Calif. 
Homer Tegtmeire, San Francisco, Calif. 
Rotus Harvey, San Francisco, Calif. 
Distributor witnesses were: 
Alfred R. Taylor, branch manager of Paramount Film Distributing Corp 
in Los Angeles, Calif. 
Thomas J. Aspell, Jr., Los Angeles, branch manager of Loew’s, Inc 
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SUMMARY OF EVIDENCE ADDUCED BY EXHIBITOR WITNESS 


The exhibitor witnesses, by oral testimony and exhibits, proved the follo wing: 

1. In 1951 the total investment in theaters throughout the United Sates was 
<2 70) million, whereas the total investment in production facilities in the same 
yer ar was Only $141 million, and in distribution facilities only $25 million. 

The annual net income of the producer distributors bas for the past few 
years been steady and in some instances has increased. 

® On the other hand, the annual net income of the exhibitors has steadily 
decreased with the exhibitors now operating at substantial losses. 

4 Prior to 1948, the year of the Supreme Court decision in United States v 
Povenenn there were 750 theaters in the Los Angeles exchange area. As of 

he beginning of 1953 there are only 600 theaters operating. 

5. While exhibitor grosses have been adversely affected by television» the 
admission tax and other economic factors, the exhibitor losses are due to the 
illegal and unfair trade practices of the producer-distributors. In other words, 
only the exhibitors, not the producer-distributors, have been affected by tele 
vision. The producer-distributors are living off the fat of the exhibitors who 
are bearing the losses. 

6. Exhibitor difficulty is accentuated by the reduction of playable product 
available. 

7. The illegal and unfair trade practices of the distributors are: 

A. Zoning as determined by the distributor without consultation with the 
exhibitor and calculated not to produce fair competition but to increase film 
rentals. 

B. Bidding as instituted by the distributor, and without uniform and known 
ules, and calculated not to provide fair competition but to increase film rentals 

C, Prereleases as increased and used by the distributor as a device (1) to 
favor formerly affiliated circuits, and (2) to increase and fix the exhibitor’ 
admission price. 

D. Miscellaneous practices of the distributor such as (1) delayed confirmation 
of contracts, (2) using distributor-created shortage of prints to make exhibitor 
buy quickly and pay for (3) tagging, (4) changing zoning from picture to picture, 
(5) charging subsequent run exhibitor same film rental as prior run exhibitor 

6) forcing exhibitor to pay advertising allocation fixed by distributor and placed 
in newspapers determined by distributor, (7) tying in more than one picture 
when it suits the distributor and refusing block booking and/or franchises to 
exhibitors desiring same, (8) failing to have salesmen call on exhibitor, and 
(9) forcing increased film rentals, refusing adjustments and showing callous 
ness to the audited losses of the exhibitor. 

The Paramount case, instituted in behalf of the independent exhibitor, 
vhile a noteworthy achievement legally for the Department of Justice, failed 
practically to accomplish the purpose for which the action was instituted. For 
the most part the formerly affiliated circuits still have the cream of the business, 
to wit, first run. 

§. The distributors have succeeded in transforming a defeat into a victory 
by entering into consent decrees both before and after the Supreme Court 
decision on May 38, 1948, which in effect misapplied the rulings of the Supreme 
Court. 

A. Bidding was instituted by the distributors in the face of the Supreme 
Court’s discouragement of such a system as suggested by the Court below. The 
distributors adopted this system to serve their own purposes. 

Bb. Zoning was instituted by the distributors to include theaters not in 
substantial competition and which zones are changed from picture to picture 
rhe distributors use as their excuse for their chaotic and unfair systems of 
zning the Court’s condemnation of the previously existing zoning systems fixed 
nh concert by the distributors and calculated to favor affiliated theaters and 

recuits. The only difference now is that the unfair and illegal zoning systems 
may not be fixed in concert among the distributors. 

C. The distributors refuse to base zoning on the exhibitors’ admission pric 
on the ground that the Court enjoined the distributors from fixing admission 
prices. However, the distributors fix admission prices anyway by (1) pre 
releases, (2) guaranties, and (3) withholding availabilities. Furthermore, the 
exhibitor can and should fix his own admission price and that price should help 
determine the exhibitor’s run and availability. 

D. The distributors refuse to permit the exhibitor to block book in the 
exhibitor’s discretion, and refuse franchises to the exhibitor on the ground that 
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the Court banned block booking and franchises. The Court did ban block 
booking as relief to the exhibitor. The fact is that the distributor still ties 
in pictures in its own discretion and grants francises as it pleases in at least the 
small towns. Actually the Court banned franchises for the big circuit or affiliated 
theaters, but not for the independents. 

10. The Department of Justice has erred in the following respects: 

A. Notwithstanding the independent exhibitor was the interested party in th 
Paramount case, the Department of Justice prevented, or at least discourage; 
the intervention of exhibitor associations. 

B. Notwithstanding the Supreme Court discouraged bidding, the Department 
of Justice has permitted it. 

C. Refused, on the grounds of lack of manpower, facilities and jurisdiction, t 
remedy exhibitor grievances. 

D. Refused to participate in the formulation of an arbitration system in th. 
face of the dictate of the United States Supreme Court. 

BH. Failed to call on the Federal Trade Commission as provided by 15 United 
States Code, annotated, section 46. 

11. The Federal Trade Commission has been remiss in refusing to inquire an 
investigate the matters involved. It has referred complainants to the Depart- 
ment of Justice and to the civil courts, both in the face of the claimed lack of 
manpower in the Department of Justice and the inadequacy of individual and 
private litigation. 

12. Exhibitors would be relieved by the following: 

A. Orderly and uniform zoning, availability and clearance, predicated in part 
upon exhibitor fixed admission prices. While the Paramount case banned fixed 
uniform zoning and clearance, this was the result of wrongdoing on the part of Han 
the distributors, not the exhibitors. There is nothing wrong with uniform zon solic 
ing and clearance, if fair and undiscriminatory, and which has the approva all ¢ 
of the court by permitting intervention of the exhibitors, or by way of arbitra- 
tion precedent, or under the supervision of the Federal Trade Commission. 

B. No bidding, or if there must be bidding, it should be only in competitivé 
situations and under specific rules and regulations. 

©. Block booking and franchises at the discretion of the independent exhibitor 

D. The creation of an arbitration system, formulated with the assistance of 
the Department of Justice and/or the Federal Trade Commission. 

E. Elimination of the unfair trade practices mentioned above. 

F. Elimination of the Federal admission tax. 


SUMMARY OF EVIDENCE ADDUCED BY THE DISTRIBUTOR WITNESSES 


The distributor witnesses attempted to prove the following: 
1. The exhibitor witnesses were not independents. 
See, however, the definition of an independent as set forth in the findings of 
fact in the Paramount case, and which was as follows: “not a defendant in this 
action or a subsidiary or affiliate of a defendant.” 
Regardless of the definition of an independent there is no question that th 
exhibitor witnesses were small-business men. 
Albert Hanson, with his son Wayne, operates 6 theaters in the Los Angeles 
area, 1 of which is closed. shor 
Isadore Berman, with his brother, Jack Y. Berman, operates 8 conventiona (rol 
theaters and 3 drive-ins. pict 
E. S. Calvi operates 1 theater. Arti 
Marco Wolff and his associates operate only 9 theaters in the Los Angeles I 
area, 1 of them first-run all the time and 1 of them first-run only part of the 
time. 
Milton B. Arthur operates 7 theaters in Long Beach, 1 of them closed, and pret 
3 conventional and 1 drive-in theater in Orange County. nd 
2. The grievances of the exhibitors in the Los Angeles area were determined i wou 
the local courts against the exhibitors in Fanchon & Marco, Inc. v. Paramount, 
and in Chorak v. RKO Radio Pictures, Inc., et al. 
This committee is referred to the opinions in each of these cases, both of 
which give lie to this contention made in behalf of the distributors. 
Fanchon & Marco, Inc. vy. Paramount (100 F. Supp. 84 (USDC Cal, 1951) 
now on appeal, merely held that the Baldwin Theater in a suburban section 
of Los Angeles was not entitled to compete for first run or for any run o! 
availability less than 21 days. It is true that the court found no conspira¢ 
among the defendants, However, this decision, even if assumed correct before 
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fpal determination, cannot be taken as approval of the trade practices of the 
jistributors, or as a finding that the independent exhibitor has no just grievance 
against the distributors. 

Chorak v. RKO Radio Pictures, Inc. (196 F. (2d) 225 1952)), which three 
Justices of the Supreme Court voted to hear on certiorari, involved also only 
the question of run and availability of a theater outside the city of Los Angeles. 

8 Neither Paramount nor Metro was guilty of any of the unfair-trade prac- 
tices complained of by the exhibitor witnesses. 

It should be noted that only a representative of these two companies ap 
peared. It can be assumed, however, that each company would have made a 
general denial. 

It would serve no purpose to repeat here the testimony of the witnesses Wayne 
Hanson, Isadore Berman, E. 8S. Calvi, Milton B. Arthur, Marco Wolff, Cecil 
Vinnicof, and others, who gave specific instances backed by specific exhibits. 

Certainly a general denial of specific charges is inadequate. 

There is sufficient product available in the Los Angeles area. 

Paramount’s representative, Mr. Alfred Taylor, introduced in evidence an 
exhibit designated “Available Product Los Angeles City.’ This exhibit appar- 
ently was intended to contradict the testimony of Wayne Hanson regarding 
the shortage of product he experienced in his theater. 

Submitted herewith is the affidavit of Wayne Hanson, which analyzes the 
exhibit submitted by Mr. Taylor and which conclusively refutes the implications 
if that exhibit. 

Mr. Taylor likewise in his testimony referred to the pictures sold to Mr. 
Hanson. The latter’s affidavit likewise refutes the implication that Paramount 
solicited Mr. Hanson’s business, or that because Mr. Hanson had to purchase 
ill of Paramount’s pictures, or most of them, that the situation is salutary. 

5. Independents are not discriminated against in connection with runs and 
ivailabilities. 

Paramount’s Mr. Taylor introduced exhibits designated “Los Angeles first 
runs” and “Awards made on first subsequent run availability.” 

Mr. Wayne Hanson’s same affidavit analyzes these exhibits and refutes the 
mplication that the independents are favored, or that Fox West Coast or other 
ifiliated or formerly affiliated circuits are not favored. 

6. The distributors have not abused the prerelease or road-show system. 

Paramount’s Mr. Taylor introduced an exhibit designated “Prerelease pic- 
tures—February 2, 1950, to March 11, 1953,”’ and naming eight pictures, Samson 
ind Delilah, Ace in the Hole, Place in the Sun, Detective Story, Greatest Show 
on Earth, My Son John, Carrie, and Come Back Little Sheba. 

Although the exhibit is not so designated, these are only Paramount pre- 
releases. 

The fact is that for the period of 4 or 5 years prior to the first date of the 
exhibit, February 2, 1950, Paramount released only one prerelease, Unconquered. 

See affidavit of Wayne Hanson submitted herewith. ) 

Mr, Albert Hanson, an exhibitor witness, on the other hand, introduced an 
exhibit showing the number of prereleases since the Paramount case (except for 
RKO’s Best Years of Our Lives, which was prereleased in 1947). The exhibit 
shows that since the Paramount case Paramount prereleased 8 pictures, Metro- 
Goldwyn-Mayer 4 pictures, Warner Bros. 5 pictures, Twentieth Century-Fox 5 
pictures, RKO 4 pictures, Universal 4 pictures, Columbia 8 pictures, United 
Artists 5 pictures, Republic 1 picture, for a grand total of 39 prerelease pictures. 

The fact is that for the period 1945 to 1949 all of the distributors prereleased a 
grand total of only six pictures. (See affidavit of Wayne Hanson.) 

The exhibitor witnesses testified that road-show engagements, now called 
prereleases, were specially promoted and spectacular pictures playing on a twice- 
i-day policy. They were extra-bid pictures and it was rare that a distributor 
would have such a picture once a year. They were such pictures as The Covered 
Wagon and The Ten Commandments. 

It is obvious from the number of pictures now being prereleased and evident 
from the exhibitors’ testimony that Paramount’s Ace in the Hole, Metro’s Ivanhoe, 
Warner’s Street Car, Fox’s Cousin Rachel, Universal’s Harvey, Ivory Hunters, 


Lavender Hill Mob, and United Artists’ Well and River are no Covered Wagon 
or Ten € ‘ommandments. 
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POINTS AND AUTHORITIES 


The distributors have shown a marked proclivity for unlawful conduct 

The above heading is not ours. It is a quotation from the United States 
Supreme Court in U. S. v. Paramount (334 U. 8S. 181, 148, 68 S. Ct. 915). 

Unbroken continuity of unlawful restraining and monopoly practiced by dis 
tributors for at least the last 25 years, is evidenced by numerous proceedings 
under the antitrust laws, instituted by the Government in repeated efforts to 
enforce competitive conditions in the motion-picture business, as well as by 
private parties te recover damages and injunctive relief. 

A partial list of these proceedings is as follows: 

1928—1. United States v. Paramount Famous Lasky Corp. (282 U. S. 30). 

1928—2. United States v. First National Pictures, Inc. (282 U. 8. 44). 

1928—3. United States v. Balaban & Katz Corp. (Equity No. 8854, District Court 
of the United States, Northern District of Illinois, December 15, 1938). 

1929—4. United States v. Fox Theatres Corp. (S. D. N. ¥. Eq. 51-122) con. 
sent decree 1931. 

1930—5. United States v. West Coast Theatres, Inc. (S. D. Cal., Eq. S-10-6) 
consent decree 1930. 

1932—6. United States v. For West Coast Theatres (S. D. Cal. Eq. Y-38-H) 
consent decree 1932. 

1936—7. United States vy. Warner Bros. Pictures, Inc. (S. D. N. Y., Eq 
82, 206, 1936). 

1936—8. United States v. Interstate Circuit, Inc. (306 U. S. 208). 

1939—9. United States v. Griffith Amusement Co. (Civil 172, W. D. Okla. 
3384 U.S. 100). 

1939—10. United States v. Schine Chain Thatres, Inc. (334 U. S. 110). 

1939—11. United States v. Crescent Amusement Co. (323 U. S. 1738). 

1940—12. United States v. Barney Balaban et al. (Criminal No. 31230, De- 
cember 10, 1940, District Court of the United States, Northern District of 
Illinois). 

1948—13. United States v. Paramount (334 U. S. 181). 

1950—14. Milgram v. Loew's (192 F. 2d 579). 

1952—15. Twentieth Century-For Film Corp. v. Brookside Theatre Corp 
(194 F. 2d 846). 

1952—16. Loew's Ine. v. Milwaukee Towne Corp. (201 F. 2d 19). 


IT. The conspiracy having been established is presumed to continue until the 
contrary is shoun 
Marino v. United States (91 F. 2d 691, 695, C. 
Coates v. United States (59 F. 2d 173, 174, C. 
Hyde vy. United States (225 U. S. 347). 


A. 9, 1937). 
A. 9, 1932). 


IIIT, Divorcement does not require relaration of any vigilunce on the part of 
the Department of Justice or the courts 

In Bigelow v. Balaban & Katz Corp. (199 F. 2d 794, 796, C. A. 7, 1952) the 
court stated: 

“We think that compulsory divestiture did not result in such immediate 
change in relationships between distributors and exhibitors as to require 
immediate relaxation of restraints in an industry whose members have been 
_ described as having ‘shown such a marked proclivity for unlawful conduct 
* * ** United States v. Paramount Pictures, Inc. (334 U. 8S. 181, 148, 68 8. 
Ct. 915, 925, 92 L. Ed. 1260).” 

IV. Franchises to independents are not unlawful. 

Paramount Pictures Theatres Corp. v. Partmar Corp., (97 F. Supp. 552, D. © 
Cal, 1951). 

See also: 

U. 8. v. Paramount (334 U. 8S. 131, 156, 68 S. Ct. 915, 928 (1948) ). 

V. Bidding was discouraged by the United States Supreme Court. 


In U. 8S. v. Paramount (334 U. 8S. 131, 161, 68 S. Ct. 915, 9381 (1948)) Judge 
Douglas writing for the Court stated: 

“The district court concluded that the only way competition could be in- 
troduced into the existing system of fixed prices, clearances and runs was to 
require that films be licensed on a competitive bidding basis. 


a © 7 + * + e 
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“Paramount is the only one of the five majors who opposes the competitive 
pidding system. Columbia Pictures, Universal, and United Artists oppose it. The 
nteryenors representing certain independents oppose it. And— 
The Department of Justice, which apparently proposed the system originally, 
speaks strongly against it here. 

At first blush there is much to commend the system of competitive bidding. 
The trade victims of this conspiracy have in large measure been the small inde- 
pendent operators. They are the ones that have felt most keenly the discrimi- 
natory practices and predatory activities in which defendants have freely in- 
duiged. They have been the victims of the massed purchasing power of the 
arger units in the industry. It is largely out of the ruins of the small operators 
that the large empires of exhibitors have been built. Thus it would appear to be 
a great boon to them to substitute open bidding for the private deals and favors 
mn whieh the large operators have thrived. But after reflection we have von- 
iuded that competitive bidding involves the judiciary so deeply in the daily 
operation of this nationwide business and promises such dubious benefits that 
t should not be undertaken. 


? * * * * * . 


“The question as to who is the highest bidder involves the use of standards in 
apable of precise definition because the bids being compared contain different 
ingredients. Determining who is the most responsible bidder likewise cannot 
reduced to a formula. The distributor’s judgment of the character and in- 
tegrity of a particular exhibitor might result in acceptance of a lower bid than 
thers offered. Yet to prove that favoritism was shown would be well nigh 
impossible, unless perhaps all the exhibitors in the country were given classi- 
fications of responsibility. If, indeed, the choice between bidders is not to be 
entrusted to the uncontrolled discretion of the distributors, some effort to 
standardize the factors involved in determining ‘a reasonable return to the 
icensor’ would seem necessary. 

“We mention these matters merely to indicate the character of the job of su- 
pervising such a competitive bidding system. It would involve the judiciary 
n the administration of intricate and detailed rules governing priority, period 
of clearance, length of run, competitive areas, reasonable return, and the like. 


” bd + . « o » 


“The system uproots business arrangements and established relationships with 
no apparent overall benefit to the small independent exhibitor. If each feature 
must go to the highest responsible bidder, those with the greatest purchasing 
power would seem to be in a favored position. Those with the longest purse—the 
erhibitor-defendants and the large circuits—acould seem to stand in a preferred 
position. If in fact they were enabled through the competitive bidding system 
to take the cream of the business, eliminate the smaller independents, and thus 
ncrease their own strategic hold on the industry, they would have the cloak of 
court’s decree around them for pretection. Hence the natural advantage which 
the larger and financially stronger exhibitors would seem to have in the bidding 
sives us pause. If a premium is placed on purchasing power, the court-created 
system may be a powerful factor toward increasing the concentration of economic 
power in the industry rather than cleansing the competitive system of unwhole- 
some practices. For where the system in operation promises the advantage to 
the exhibitor who is in the strongest financial position, the injunction against 
discrimination is apt to hold an empty promise. In this connection it should be 
noted that even though the independents in a given competitive area do not want 


ompetitive bidding, the exhibitor-defendants can invoke the system.” [Emphasis 
idded. } 


VI. Arbitration could have been and could still be set up and supervised by the 
Department of Justice and the statutory (district) court. 

In U.S. v. Paramount (334 U. S. 131, 176, 68 S. Ct. 915, 9388 (1948) ) the United 
States Supreme Court stated with respect to arbitration : 

“The consent decree created an arbitration system which had, in the view of 
the district court, proved useful in its operation. The court indeed thought that 
the arbitration system had dealt with the problems of clearances and runs ‘with 
are efficiency.’ But it did not think it had the power to continue an arbitration 
system which would be binding on the parties, since the consent decree did not 
bind the defendants who had not consented to it and since the Government, acting 
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pursuant to the powers reserved under the consent decree, moved for trial of th, 
issues charged in the complaint. The district court recommended, however, tha: 
some such system he continued. But it included no such provision in its decree 

“We agree that the Government did not consent to a permanent system of 
arbitration under the consent decree and that the district court has no power 
to force or require parties to submit to arbitration in lieu of the remedies af 
forded by Congress for enforcing the antitrust laws. But the district court has 
the power to authorize the maintenance of such a system by those parties who 
consent and to provide the rules and procedure under which it is to operate. The 
use of the system would not, of course, be mandatory. It would be merely an 
auxiliary enforcement procedure, barring no one from the use of other remedies 
the law affords for violations either of the Sherman Act or of the decree of the 
court. Whether such a system of arbitration should be inaugurated is for the 
discretion of the district court.” 

It is significant that the district court did not use its discretion in inaugurat- 
ing a system of arbitration; nor did the Department of Justice demand it as part 
of any consent decree. 


VII. The Department of Justice should be directed by this committee to en- 
courage the intervention of Independent Associations in the case of U. S. \ 
Paramount. 

In U. S. v. Paramount, supra (334 U. S. at p. 177, and 68 S. Ct. at p. 939) the 
Supreme Court affirmed the district court’s denial of intervention on the ground 
that the Department of Justice was the representative of the public and of thos 
who sought to intervene. 

However, it should be clear from the testimony adduced by exhibitor witnesses 
that the Department of Justice, for one reason or another, has not adequately 
represented the independent exhibitor. 


VIII. Trade practice conferences can be called and effectuated by the Federal 
Trade Commission 


Rule 28, Rules of Practice for the Federal Trade Commission, following 15 
U. 8S. C. A. § 45. 


IX. The Federal Trade Commission has the power to investigate noncompliance 
with antitrust decrees and violations of antitrust laws 
15 U. S.C. A. § 46 (b), (c). 
CONCLUSION 


At the hearing in this matter the exhibitors came forward with a constructive 
program. On the other hand the distributors’ suggestions were negative and 
their representation at the hearing consisted of two relatively minor officials who 
offered no program, 

The exhibitors made the following suggestions for improving distribution of 
motion pictures: 

1. Zoning, availability, and clearance should be orderly, uniform, and predi 
cated in part upon exhibitor fixed admission prices. 

While it is true that the Paramount case banned fixed uniform zoning and 
clearance, this was the result of wrongdoing on the part of the distributors, not 
the exhibitors. There is nothing wrong with uniform zoning and clearance, if fai 
and undiscriminatory, and which has the approval of the court by permitting 
intervention of the exhibitors, or if obtained by way of arbitration precedent, 
or under the supervision of the Federal Trade Commission. 

2. There should be no bidding, or if there must be bidding, it should be in 
competitive situations only, and pursuant to specific and published rules and 
regulations. 

Mr. Justice Douglas of the Supreme Court in the Paramount case stated that 
the bidding suggested by the statutory or district court would favor the large 
circuits and affiliated theaters and would harm the independent exhibitor. He 
was so right. 

Notwithstanding the statutory court did not require bidding, the distributors 
require it, make their own rules, reject all bids at times, give insufficient notice, 
and use the bidding system merely to obtain excessive film rental. 

8. Block booking and franchises should be restored at the option of the in- 
dependent exhibitor. 

There was nothing wrong with block booking which proper supervision could 
not have cured. Actually the distributors tie-in pictures and block sell where it 
suits their purposes. 

4. Arbitration should be instituted. 
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fhe Supreme Court told the statutory court to consider arbitration. The 
statutory court and the Department of Justice ignored this plain mandate. 

Che testimony shows that the independent exhibitor has complained to the 
courts, to the Department of Justice, and to the Federal Trade Commission, 
all without effect. 

This committee is the independent exhibitors’ last hope. 

This committee has within its power to do the following: 

1. Take up with the Department of Justice its supervision and policing of 
the Paramount decrees. Recommend to Congress that the Antitrust Division 
of the Department of Justice be strengthened. 

2. Call upon the Federal Trade Commission, or have the Attorney General call 
upon the Federal Trade Commission, to make an immediate investigation of 
noncompliance with the consent decrees and violations of the antitrust laws. 

3. Take up with the Department of Justice the possibility of exhibitor interven- 
tion in United States v. Paramount where the statutory court has reserved 
jurisdiction. 

4. Take up with the Department of Justice and the Federal Trade Commis- 
sion the matter of an arbitration system suggested by the United States Supreme 
Court. 

5. Recommend to Congress the elimination of the 20-percent tax on theater 
admission, 

Respectfully submitted. 


SOUTHERN CALIFORNIA THEATER OWNERS ASSOCIATION, 
3ERNARD REICH, Beverly, Hills, Calif., of Counsel. 
Los ANGELES, CALIF. 


Aprenprix No. 31 


SUPPLEMENTAL BRIEF OF SOUTHERN CALIFORNIA THEATRE OWNERS ASSOCIATION, 
Los ANGELES, CALIF.; BERNARD REICH, BEVERLY HILLS, CALIF., COUNSEL 


PRELIMINARY STATEMENT 


Since the filing of the brief of Southern California Theatre Owners Associa- 
tion, counsel has had made available to him certain affidavits filed by the pro- 
lucer-distributors. 

The exhibitors’ reply affidavits have now been filed, and in order not to try the 
patience of this committee, they have been limited to a rebuttal of only the 
arger issues. 

The purpose of this supplemental brief is to correlate the conflicting testimony 
given in numerous affidavits, limited also to the larger issues. 

We have adopted for convenience in this brief the method of quoting from the 
affidavits of the producer-distributors, followed by what we think is appropriate 
comment, 

SUMMARY OF BEBUTTAL 


Notwithstanding the Supreme Court has noted the distributors’ marked pro- 
clivity for unlawful conduct (U. S. v. Paramount (334 U. 8S. 131)) and the 
unbroken continuity of unlawful restraining and monopoly practiced by them 
as found at least as early as 1928 in U. S. v. Paramount Famous Lasky Corp. 
(282 U. 8. 30), and as late as 1952 and 1953 in Loew’s Inc. v. Milwaukee Towne 
Corp. (201 F. (2d) 19), and Twentieth Century-Fow Film Corporation vy. Brook- 
side Theatre Corp (194 F. (2d) 846), each and every distributor without excep 
tion denies everything. 

Had the distributors come before this committee and frankly stated that they 
had been guilty in the past but that they now had changed their ways, some 
credence could be given their flat denials of any unlawful conduct at the present 
time, 

The distributors blame everything but their own unlawful activity for the 

ice, plight of the independent exhibitor—television, drive-ins, etc. Obviously, eco- 
nomic conditions and the drive-ins have reduced the grosses of the conventional 
in- theaters. How does this justify the unlawful activity of the distributors? 

Moreover, since the distributors admit that the drive-ins are paying as much 
as nine times the film rental paid in previous years, and that the drive-ins have 
taken the business away from the conventionals, how does this justify forcing 


yuld 
‘e it 
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conventional theaters to pay film rental which they cannot afford to pay? [jx 
tributors license pictures; they do not sell pictures. What justification, ther 
fore, is there for forcing an exhibitor out of business because he cannot aff 
to pay a film rental dictated by the distributor? 

The press reported that the testimony before this committee by the distriby 
tors was that their profits have decreased. On the other hand the same press 
carried the announcements from several of the distributors to their stockholders 
and to the public that their profits have increased and are expected to increas: 

Why, then, do the distributors strangle the independent exhibitor who is g 
source of some revenue? This is a question which this committee has asked | 
Los Angeles as well as in Washington. Our answer is this: The distributor has 
written off the independent exhibitor. The distributor still depends on the cir. 
cuits, unaffiliated and formerly affiliated, for their revenue. The independent 
exhibitor is persona non grata. It was he who saw to it that the laws were 
enforced to the extent that they have been. He is apparently more trouble to the 
distributor than he is worth. The distributor thinks—if we put him out of 
business, so what; and if he stays in, we will get all we can from him. 

How does the independent exhibitor stay in business under these circun 
stances? The distributor’s answer is that the independent exhibitor is not as 
bad off as he claims, else why does he persist. The true answer is that th 
exhibitor is paying film rentals out of capital, out of the fat of previous years 
in the hopes that something, somebody, some Government agency, will protect his 
rights. 

SPECIFIC REBUTTAL OF DISTRIBUTOR AFFIDAVITS 


Affidavit of A. R. Taylor sworn to the — day of April 1953 

1. “On the other hand, drive-in theaters which have newly appeared in this 
territory in large numbers during this period pay very substantial revenue, muct 
of which has been taken away from the conventional theaters, and the drive-ins 
demand and claim the right to better availability by reason of these payments 
In 1952, the total drive-in revenue received by Paramount in the Los Angeles 
exchange territory was over $580,000, approximately nine times the amount of 
drive-in revenue received by Paramount in 1948.” 

Comment: How does this justify a refusal to make an appropriate reduction of 
film rental for the independent exhibitor? 

2. “During the 3 years from February 2, 1950, to March 11, 1953, Paramount 
released approximately 75 pictures in this area. Of these, two, Samson and 
Delilah and Greatest Show on Earth were given prerelease treatment as a matter 
of national company policy in certain specified areas, including Los Angeles. 

* * * “ * ® * 

“In addition to these 2 pictures given national prerelease treatment, theré 
were 6 Paramount- pictures in the 3-year period from February 2, 1950, 
March 11, 1953, which were given special extended showings in a single theater 
in the Los Angeles area prior to their general first-run release. These pictures 
were Ace in the Hole, Place in the Sun, Detective Story, My Son John, Carri: 
and Come Back Little Sheba. In each instance the picture was one which 
in my opinion and that of my superiors, required different treatment than the 
ordinary release because of the unique nature of the particular picture. I: 
each instance we believed that the type of distribution afforded this picture 
would enhance its value to the exhibitors when placed on regular release through 
the development of prestige and word-of-mouth advertising. In each instance 
the pictures were offered for prerelease upon a competitive-bidding basis.”’ 

Comment: Changing the name from “prerelease” to “extended showings 
changes nothing. On what logical basis can the six extended-showing pictures 
Ace in the Hole, Place in the Sun, Detective Story, My Son John, Carrie, and 
Come Back Little Sheba, be entitled to prerelease, pushing the independent 
exhibitor further behind? 

Ace in the Hole is the story about a heartless reporter. 

Place in the Sun is the story of a fortune hunter who kills his girl friend 
whom he has made pregnant. 

Detective Story is the story of a ruthless detective in a police precinct 

My Son John was about a repentant Communist. 

Yome Back Little Sheba was about a drunk. 

Please note also these pictures were actually played in Fox houses. 

Please note also the testimony given by Mr. Taylor in the Baldwin Theater 
ease (tr., vol. VI, p. 2766, et seq.) : 
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“Q. Now, what kind of theater do you look for in which to prerelease a 
yicture—a showcase? 

' «\ A showease? It all depends upon the type of picture. 
that we recognize as a substantial theater in the community. 

“Q, Well, how did you happen to select the Carthay Circle for the prerelease 
if the picture The Heiress? 

“\. Because that is where we felt we wanted to play it. 

Q. Did you consider any other theaters—particularly the Paramount? 

“A. No, we didn't consider the Paramount on that picture. 

“Q. Did you consider any other theaters? 

“A, No. 

“Q, The only theater you considered was the Carthay Circle? 

“A. Well, that was the house we wanted the picture to play in. 

“Q. Who was operating the Carthay Circle at that time? 

“A Fox West Coast. 

“Q. And when you selected the Palace Theater for the prerelease of the 
picture Unconquered, what other theater did you consider before you made 
up your mind? 

“A. No other theaters. 

‘Q. You didn’t consider any other theaters? 

“A, No. 

“Q. Who was operating the Palace Theater at the time you prereleased 
Unconquered there? 

“A, Fox West Coast. 

* * * * * 


A class theater 


+ « 
“Q. That is right. How many prereleases do you recall here in Los Angeles 
since you first came here in 1945? 
“A. Well, there was Unconquered. 
. You recall that was in 1947? 
“A. In 1947. The Heiress. 
. In 1948? 
. Samson and Delilah. 


“Q. In 1949? 
“A, And Ace in the Hole. 
“Q. Is there another one coming up? 
“A. Yes; a Place in the Sun, the Theodore Dreiser story. It is the Amer 
Tragedy made over again. 
. a « + * 


cau 


* 
“Q. Now, can you tell us—the Ace in the Hole was prereleased at the Four 
Star ; is that correct? 
“A. Yes, sir. It is now playing. 
“Q. What other theaters did you consider for your prerelease setup other 
than the Four Star? 
“A. The Fine Arts, and the two Paramounts, and the Orpheum Theater 
“Q. And how did you determine on the Four Star? 
“A. Because we felt it was the type of theater that would fit the premiere 
of that type of picture. 
“Q. Did they win the bid? 
“A. It was done through competitive negotiation. They were awarded the 
picture. 
“Q. Did they offer you the highest amount of money? 
“A. They offered what we considered a deal that would pay us the greatest 
sum of money ; yes. 
“Q. And what kind of picture had the Four Star been showing before this 
picture, Ace in the Hole? 
. They recently have shown Manon, which was a very successful picture 
. What kind of picture is Manon? 
. Itis a picture made in France. 
. Isn’t that a sex picture? 
‘A. It is not a sex picture, as I know that term, but to me it was very sexy. 
. What other picture did they show there? 
A. The Magnificent Yankee. That was not a sex picture. 
. That was not a sex picture. Any others? 
. I don’t recall any others. 
. : + 
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“Q. Now, was there anything about the location or the physical properties of 
the Four Star Theater that lends itself to this kind of exploitation? 

“A. Well, in my opinion, the Four Star is located on Wilshire Boulevard, whic 
is a very important arterial street in this town. It is well seen, and has always 
had a reputation of a class theater, a quality theater. 

“Q. Do you think you would have had trouble getting Kirk Douglas and th¢ 
other people from the studio and the newspaper reporters to go to some other 
theater? They would go anywhere, don’t you agree? 

“A. That is highly possible, if they were asked to help put over the picture, yes 

“Q. There is nothing about the Four Star Theater that attracts them? They 
just go at your request, to wherever the prerelease happens to be? 

“A, We don’t set the prerelease based on where the stars will go. We set th 
prerelease on the basis of what we feel is a quality theater for the picture 
After all, the stars appear only 1 night. 

“Q. Are you familiar with the Music Hall Theater in Beverly Hills? 

“A. Yes, sir. 

“Q. Was that a quality theater when it was opened? 

“A. Well, if I had a choice between the other 2 theaters in Beverly Hills 
that is, excluding the Beverly Cafion, which is on an art policy, I would say 
was the less important of the 3.” 

Needless to say, the Fine Arts and Four Star Theaters are Fox houses. The 
Beverly Hills Music Hall Theater belonged to an independent. 

From Mr. Taylor’s said affidavit the committee would gain the impression that 
Mr. Taylor has a lot to do with the determination of whether a picture is pr 
released or has a regular run. Note, however, his testimony in the Baldwi: 
case (p. 2844): 

“Q. Yes. And they determine, do they not, New York, the Paramount picture 
which is a prerelease and which is not? 

“A. Zea aie.” 

Affidavit of A. R. Taylor sworn to the — day of April 1958 

1. “I refer to the testimony of Mr. Isador Berman at page 286 of the transcript 
in which he states that his Floral Drive-In was not permitted to bid for first 
run on any pictures. Floral Drive-In, together with the conventional theaters 
in the eastern Los Angeles area, is considered by us to be so close to the dow 
town section of Los Angeles that a first run would materially compete with th 
downtown first run in the large deluxe theaters. Our releasing plan requires 
that we secure 1 first run in the downtown area and 1 on Hollywood Boule- 
vard for reasons outlined by the exhibitor, Vinnicoff, in his testimony at pages 
185, et seq., of the transcript. In this request, the Floral Drive-in is treated 
exactly like the large Fox West Coast and other circuit houses in the immediate 
area.” 

Comment: If thé Floral Drive-In is so close to downtown Los Angeles, why 
isn’t it permitted to bid first run against the Fox houses in that same area? 

2. “However, the Baldwin Theater has a right to compete with other theaters 
in the urban core for 1 out of 12 first subsequent runs being offered in that area 
on an availability of 21 or 28 days after the opening of the first run, and like- 
wise an opportunity to bid on one of a larger number of second subsequent 
run availabilities in that area with an availability of 35 or 42 days after the 
opening of first run. In fact, the Baldwin Theater has secured and played 5 
recent Paramount pictures on the first subsequent run availability and 1 on 
the second subsequent run availability. His statement, therefore, that he 
could not bid for second or third run is entirely incorrect; he can and has bid 
therefor.” 

Comment: Who defines the “urban core”? Isn’t this just a device to relegate 
the Baldwin Theater to subsequent run? The Baldwin Theater is on the edgé 
of Inglewood where Paramount plays first run. The Baldwin Theater is uearer 
to the Inglewood first-run theaters than it is to most of the subsequent-run the- 
aters in the urban core in which Paramount places it. 

3. “I state positively that Mr. Wolff was never told by me nor in my presence 
or to my knowledge by any person representing Paramount what price he could 
or should charge for this picture or any pictures during the period covered by 
his testimony; that he was never told that ‘if he would charge the same prices 
that were being charged in Phoenix, he could get the picture’ or anything of 
that nature; and that the admission prices which he charged or charges are 
entirely his own affair. We request to be advised of what he proposes to charge 
when he makes a bid because, since most bids are made on a basis of a per- 
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centage of the gross, we would otherwise have no way of evaluating what the 
return to us might be expected to be.” 

Comment: Who is Mr. Taylor kidding? Where in his affidavit does he deny 
that the result is an increased admission price to the theatergoing public? Or 
that prereleases are always played at increased admissions? Or that a theater 
not increasing its admission price will get the picture? 


\ fidavit of Morris Sudmin sworn to the 22d day of April 1953 
1. “Reference is made to the testimony of exhibitor-witness Isadore Berman 


(typewritten transcript of testimony, pp. 283-285) in connection with which 
a copy of the announcement was made a part of the subcommittee’s record. The 
announcement stated that thereafter feature pictures would be made available 
to a maximum of 6 theaters in the Greater Los Angeles area on a simultaneous 
availability date 28 days, approximately, after conclusion of each picture's first- 
run exhibition in Los Angeles, and the announcement extended an invitation 
to all interested exhibitors to submit bids for 1 of these 6 preferred runs in 
the city, which in practice precede other runs in the several city districts.” 

Comment: How does this refute Mr. Berman’s testimony that he didn’t know 
against whom he was bidding and had never before been in competition with the 
winning bidder, the Palace Theater? 

Affidavit of John B. Bertero sworn to the 29th day of April 1953 

1. “First, the facts show that Fox West Coast, in the Los Angeles area, is 
operating substantially fewer theaters now than it did 5 years ago. In Los 
Angeles County (which includes metropolitan Los Angeles and a number of 
other separate communities outside that area) Fox West Coast at the end of 
1946 was interested in the operations of 129 theaters. At the end of 1952 it had 
an interest in 94 theaters, a loss in that period of 35 theaters, or approximately 
27 percent.” 

Comment: How does this refute the testimony that Fox West Coast is the 
dominant exhibitor? The reduction of theaters controlled by Fox West Coast 
isno proof. How about the reduction of independent theaters? Fox West Coast 
is as dominant in the reduced number as it was before the reduction. 

2. “Insofar as the results of competitive bidding are concerned, Mr. Taylor 
ntroduced evidence that as to the Paramount Co., 17 of its pictures were awarded 
to Fox West Coast on first run and 101 to independents. This is hardly a basis 
for a claim of discrimination.” 

Comment: What about the first run pictures from Warners, MGM, Universal, 
RKO, Columbia, Twentieth Century-Fox, etc.? 

3. “In the course of the testimony given by Marco Wolff he read extensively 
from an excerpt inserted in the CONGRESSIONAL REcorD by Representative Hinshaw 
of California. This screed was simply a self-serving letter written by Mr. Harry 
Arthur, a partner of Mr. Wolff's, to Congressman Hinshaw.” 

Comment: Self-serving, or not, where is the refutation of its truth? 


SOME QUESTIONS NOT ANSWERED BY DISTRIBUTOR AFFIDAVITS 


1. Doesn’t the distributor determine competitive areas? 

2. Aren’t the distributors making their own rules governing bidding? 

3. Isn’t it true that the distributors are not required to accept the highest 
jidder and use the bidding method to obtain increased film rental? 

1. Do not most of the distributors refuse to disclose the bids? Why? 

5. Has not the distributors’ methods of bidding increased film rentals? 

6. Why was competitive bidding instituted at all in the face of the Supreme 
Court’s disapproval? 

7. Does not the prerelease system increase the admission price to the public? 

S. Does not the policy of prerelease push the independent exhibitor still fur- 
ther behind in the runs? 

9. Has any offer of an exhibitor for a prereleased picture where no increased 
admission price is indicated ever been accepted by a distributor? 

10. Are not the first run and prerelease theaters in this area at the present 
time the same ones which had these preferred runs prior to the Paramount 
fecrees? And aren’t they the formerly affiliated circuit theaters? 

11. Do not the distributors block-book and award franchises when it serves 
their purpose? 


12. How have the Paramount decrees helped the independent exhibitor, the 
object of the. Paramount case? 
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CONCLUSION 


Since writing our previous brief we have noted in the press that the Depart 
ment of Justice did not appear before this committee and that a representatiy, 
from the Federal Trade Commission testified that enforcement of the Paramoun: 
decrees was the job of the Department of Justice. 

We think the situation as it now stands is unfortunate. 

In the first place we feel that the Department of Justice in the past has erred 
in the following respects: 

1. Notwithstanding the independent exhibitor was the interested party in th 
Paramount case, the Department of Justice prevented, or at least discourage, 
the intervention of exhibitor associations, 

2. Notwithstanding the Supreme Court discouraged bidding, the Department 
of Justice has permitted it. 

3. Refused, on the grounds of lack of manpower, facilities and jurisdiction 
to remedy exhibitor grievances. 

4. Refused to participate in the formulation of an arbitration system 
the face of the dictate of the United States Supreme Court. 

5. Failed to call on the Federal Trade Commission as provided by Fifteent) 
United States Code Annotated, section 46. 

In the second place, we feel that the Federal Trade Commission’s attitu 
is inexcusable in view of Fifteenth United States Code Annotated, section 
which, in part, provides: 


“Investigation of compliance with antitrust decrees 


“(c) Whenever a final decree has been entered against any defendant cor] 
tion in any suit brought by the United States to prevent and restrain any violat 
of the antitrust acts, to make investigation, upon its own initiative, of the ma 
in which the decree has been or is being carried out, and upon the applicatior 
the Attorney General it shall be its duty to make such investigation. It sha 
transmit to the Attorney General a report embodying its findings and recon 
mendations as a result of any such investigation, and the report shall be n 
public in the discretion of the Commission, 


at 


“Investigations of violations of antitrust statutes 


“(d@) Upon the direction of the President or either House of Congress ft 
investigate and report the facts relating to any alleged violations of the 
trust acts by any corporation.” 

This, then, is the situation today: 

The Paramount case was brought for the independent exhibitor’s benefit. TT! 
Department of Justice consented to decrees which in large meusure dissipate 
the benefits of the Paramount case. The distributor is now stronger than ev 
the exhibitor weaker than ever. 

The Department of Justice is unable or unwilling to enforce the Paramot 
decrees or to use its reserve powers in those decrees to compel the distrib 
to obey the laws of this country. 

The Federal Trade Commission is unwilling to live up to its responsibility 
fixed by law and attempts to shift this responsibility to the Departm 
Justice. 

The distributors deny everything—that they have been wrong in the past « 
that they are wrong now. They blame economic conditions, although the sa! 
economie conditions apparently do not adversely affect them or at least not 
much. 

The public is paying a higher cost of admission and has to travel beyond 
immediate neighborhood because the neighborhood theaters are closing. 

We respectfully pray that this committee will bring its authority to bear 
against the Department of Justice and the Federal Trade Commission so that the 
laws of this country will be obeyed by the powerful as well as the common citiz 
and small-business man. 

Respectfully submitted. 


SoUTHERN CALIFORNIA THEATRE OWNERS ASSOCIATION, 


Los Angeles, Calif 
BeRNARD ReEicH, Beverly Hills, Calif., Counsel. 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES 841 


AppENpix No. 32 


AFFIDAVIT OF A. R. TAYLOR 
~ OF CALIFORNIA, 
County of Los Angeles, ss: 

A. R. Taylor, being first duly sworn, deposes and says: I am, and have been 
since December 31, 1949, the Los Angeles branch manager of Paramount Film 
Distributing Corp. Prior thereto and commencing in 1945, I was the Los Angeles 
branch manager for Paramount Pictures, Ine. I make this affidavit with re 
spect to certain specific statements made relating to the distribution of Para- 

sunt pictures by exhibitor witnesses testifying before the Senate Select Com 

ittee on Small Business at its hearings in Los Angeles, Calif., on March 31 to 
\pril 2, 1953, inclusive. 

1. Mr. Albert Hanson and his son, Wayne Hanson, testified on several deca 
sions (Tr. 54, 104, 109; letter December 15, 1950, to George A. Smith) that they 
had unsuccessfully requested that Paramount reduce the contract price which 
these exhibitors had agreed to pay on certain pictures, because the picture did 

t do well when exhibited by them. It is true that Paramount refused to 

juce the contract price which the exhibitors had agreed to pay on Greatest 
Show on Earth. Such refusal was due to the fact that this picture was sold to 
ubstantially all exhibitors at a uniform percentage rate which Paramount then 

lieved and now believes to be a fair price in view of the value of this picture. 
1 am informed and believe that the vast majority of exhibitors who played this 
nicture made very substantial profits through its exhibition on the same terms 
as those contracted for by the Hansons. The Hansons had an equal opportunity 
vith all other exhibitors in their area to secure the picture on early availabilities, 
including first run, but they declined to compete for such early availabilities. 

On the other hand, over a period of many years past Mr. Hanson has re; 
quested and received adjustments on a great number of Paramount pictures. For 
xample, in the film seasons 1949-50 and 1950-51 out of 41 pictures purchased by 
Mr. Hanson for his Vogue Theater, South Gate, he asked for and received 

\justments in film rental after exhibition on 17 pictures. The same is generally 

s to other theaters operated by him 


a 
2. At pages 85-87 of the transcript, Mr. Wayne Hanson testified concerning 
picture At War With the Army to the effect (a) that he bought the picture 


the understanding that he would play ahead of second-run Compton, and 


that without any notification Paramount allowed the second-run Compton 
play the picture 8 days after the Compton Drive-In and thus day and date 
th the latter part of hisrun. Mr. Hanson is entirely in error in this testimony. 
‘he facts are as follows: 

On February 9, 1951, some 4 weeks before the picture was scheduled to play 
i Huntington Park, Mr. Hanson, together with all other exhibitors in the area, 
s advised by letter that this picture would be offered in the general area for 
run to commence immediately following the Huntington Park exhibition, 
‘uns to commence 7 days after the close of the Huntington Park exhibition 
t runs to commence 14 days after the close of the Huntington Park exhibi- 
The Compton Drive-In bid and secured the run to commence immediately 
ter the Huntington Park exhibition. Mr. Hanson sought for and secured for 
s Vogue Theater and for his Arden Theater 2 of the 3 runs to commence 7 
ys after the close of the Huntington Park exhibition. The Gage Drive-In 
id and secured the other 7-day run and the Avon, Tower, and Alcazar Theaters 
secured the only 3 of the 14-day runs which were purchased 

The picture closed at Huntington Park on March 13, and opened in the 
mpton Drive-In the next day. Although Mr. Hanson had the privilege of 
pening the picture under his contract in the Vogue and Arden Theaters on 
March 21, he delaved for reasons of his own such exhibition in the Vogue until 
March 25 and in the Arden until March 31. This delay on his part, of course, 
ermitted the theaters which had purchased the 14-day availability to play con 
urrently with his run. However, this resulted solely from his own neglect in 
not playing the picture on availability, and the possibility that this might occur 
through such neglect was clearly apparent from the letter notifying him of the 
rroposed plan mailed to him on February 9, 1951, long before the plan was made 
effective. 

3. At pages 85-87 and 136 of the transcript, Mr. Wayne Hanson complains that 
ie purchased the picture At War With the Army at a percentage and that it 
as played double bill on his competitor’s programs, including the prior runs 


r 
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in his area which caused him to assume that it had been licensed to his 
petitor on a flat rental basis. The picture was licensed in Mr. Hanson's area 9) 
the runs and to the theaters stated in paragraph 3 of this affidavit. The license: 
for the Huntington Park run and for the run immediately following Huntin¢; 
*ark closing were on a percentage basis. The licenses for runs 7 days afte; 
Huntington Park closing were on a percentage basis in the Gage Drive-I; 
Mr. Hanson’s Vogue Theater and on a flat rental basis to Mr. Hanson's Arde; 
Theater. Thus, among the theaters in Mr. Hanson’s area having an availa! 
the same as or earlier than Mr. Hanson’s theaters, the only flat rental licens: 
to Mr. Hanson and not to his competitors. 

4. Mr. Milton B. Arthur, at page 251 of the transcript, testified that on a 
Crosby picture he was not advised by Paramount that he had received the pi 
and had been awarded the bid, but was so advised by a representative of Warn 

gros. I state flatly that we have not and do not notify other distributo 
our dispositions of bids and that we did not notify anyone connected 
Warner Bros. concerning this bid, and that we did notify Mr. Arthur that hy 
had received the picture. 

5. I refer to the testimony of Milton B. Arthur contained at pages 253 to 257 
of the transcript relating to the pictures Road to Bali and The Stooge in th 
Walker Theater, Santa Ana. Mr. Arthur’s statements are wholly erroneous 
The facts are as follows: 

It is the general custom in the motion-picture industry for exhibitors to have 
a special showing on New Year’s Eve of special pictures for which the exhibit 
usually wishes to charge a higher admission price because of the holiday oc 
sion and the nature of the picture. We offered the picture Road to Bali f 
exhibition in this area for the holiday season on a competitive-bidding basis 
We also offered the picture The Stooge on a competitive-bidding basis for regula 
exhibition commencing in February and for a special preview exhibition on Ney 
Year’s Eve. Mr. Arthur, apparently desiring to secure these pictures as against 
his competition in the area, bid therefor and his bid on each picture was a 
cepted as being the best bid made. In the bid which he made he indicated the 
admission price, including an advanced admission price which he chose to 
charge for the New Year’s Eve showing. 

After all bidders had been advised that Mr. Arthur’s bid had been accepted, | 
received a telephone call from one of his competitors, stating that he intended t 
try to get Mr. Arthur to withdraw his bid. Thereafter I received a telephon 
eal] from Mr. Arthur’s agent, Mr. John Bannerman, stating that Mr. Arthur 
had decided to withdraw the bids on the two pictures, giving as his reason th 
fact that the theater was then being operated on a second-run policy and that 
Arthur had concluded that it was not advisable to play any pictures on a first- 
run policy until after the theater had been remodeled. We thereafter received 
a formal letter from Mr. Arthur withdrawing his bid, to which we replied t 
the effect that while we considered it most improper and unfair to withdraw a 
bid after it had been accepted, we nevertheless would be willing in this particular 
instance and as purely a matter of courtesy to permit him to avoid what we 
considered a binding obligation to us. I point out that the availabilities and 
the proposal for a New Year’s Eve show were fully set forth in the invitations 
for bid and known to Mr. Arthur when he made his offer and that the admission 
price which he stated in his bid that he proposed to charge was his own choic¢ 
a choice with which Paramount had nothing whatever to do. Approximately 
17 exhibitors in the Los Angeles exchange territory purchased both the Road to 
Bali for the holiday season and The Stooge for February exhibition, and played 
a preview of The Stooge for their New Year’s Eve show, thus interrupting th 
Road to Bali exhibition. Many exhibitors expressed their appreciation to Para- 
mount for making this outstanding picture, The Stooge, available for a New 
Year’s Eve performance, and no complaints were received, unless Mr. Arthur's 
withdrawal of his bids might be considered as a complaint. 

6. I refer to the testimony of Mr. Arthur at page 256 of the transcript con- 
cerning the refusal of Paramount to permit him to bid on behalf of his Paulo 
Drive-In (there miscalled the Apollo) against an unidentified exhibitor. The 
facts disclose that Mr. Arthur was attempting to secure what I consider to be 
an unfair advantage against a small independent exhibitor, and equivalentl) 
against his real competitors. The facts are as follows: 

The city of Santa Ana is the county seat and center of population of Orange 
County. Up until approximately 1948 the theaters in that city were operated 
through a partnership arrangement between Mr. Arthur's circuit and the Fox 
West Coast Theaters’ circuit. When this arrangement was dissolved, the Arthu: 


Was 
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circuit operated the Broadway and Walker Theaters in that city, while the 
Fox West Coast interests operated the West Coast Theaters. Some 14 miles from 
Santa Ana to the south is the small beach resort town of Newport Beach, and 
about a mile nearer Santa Ana the smaller town of Costa Mesa. An independent 
exhibitor operated one theater in Newport Beach and one in Costa Mesa, these 
heing all the theaters he owned. The Santa Ana first run had an availability 
of day and date with Los Angeles first run; the Newport Beach theater and 
Costa Mesa theater shared an availability between them of 1 day after Los 
Angeles first-run opening, the pictures to be opened in one or the other of the 2 
theaters on that date. This availability (approximately equivalent to Santa 
Ana) was given because it was not considered that these small towns were 
competitive to Santa Ana, but were rather beach resort towns. 

The Orange Drive-In, constructed just before World War II, is located some 
4 miles north of Santa Ana and operated by a drive-in circuit. In June of~1949 
the Arthur Circuit acquired the Paulo Drive-In about half way between Santa 
Ana and Newport Beach. Both of these drive-ins competed for patronage in 
the heavily populated area surrounding Santa Ana, as did the conventional! 
theaters in Santa Ana, and competitive bidding was instituted in February of 
1951 among the two drive-ins and the Santa Ana conventional theaters for the 
Santa Ana first run. 

Mr. Arthur conceived the idea of demanding the right to bid against the small 
independent for the Newport Beach-Costa Mesa availability. Obviously his large 
drive-in, drawing from the Santa Ana area, could greatly outgross the smal 
independent, and he would have no difficulty in securing its early availability 
at a very low price, if permitted to bid only against this little independent. By 
so doing he would avoid bidding against the Fox West Coast interests in Santa 
Ana and the Orange Drive-In, who, in my opinion, were his real competition; 
he would get pictures at approximately the same availability as his competitors 
secured them by merely outbidding the little independent, and he would make 
that independent play substantially behind him to the serious detriment of that 
small-business man. 

In my opinion, this was an attempt to secure an unfair advantage on behalf 
of his circuit, and Paramount refused to permit him to take such unfair ad- 
vantage. It required him rather to compete for the pictures with the Orange 
Drive-In and the Fox Santa Ana conventional theaters, which, in my opinion, 
represented the real competition to the Paulo Drive-In, rather than the 
independent Newport Beach-Costa Mesa operator. 

7. I refer to the testimony of Mr. Isadore Berman at page 286 of the trans 
script in which he states that his Floral Drive-In was not permitted to bid for 
first run on any picture. Floral Drive-In, together with the conventional theaters 
in the eastern Los Angeles area, is considered by us to be so close to the down 
town section of Los Angeles that a first run would materially compete with th 
down-town first run in the large deluxe theaters. Our releasing plan requires 
that we secure one first run in the downtown area and one on Hollywood Boule 
vard for reasons outlined by the exhibitor Vinnicoff in his testimony at pages 
185, et seq. of the transcript. In this respect, the Floral Drive-In 
exactly like the large Fox West Coast and other circuit houses 
area, 

At page 289 of the transcript Mr. Berman states that his South Gate Drive-In 
is compelled to compete with the Gage Drive-In and not with the Compton 
Drive-In. In this statement, Mr. Berman is wholly in error. 
follows: 

In the Paramount releasing plan one first run is offered in a general area in 
which all three of these drive-ins are located and which also includes the cities 
of Huntington Park, South Gate, Lynwood, and Compton. All theaters in this 
area, including the South Gate Drive-In, have an equal opportunity to compete 
for this first run against each other and there is no limitation on the competition 
hetween all these theaters. 

Two first subsequent runs are offered in the area to those theaters which do 
not win the first run, also on a competitive bidding basis. The records of Para- 
mount show that since the inauguration of two 28-day (first subsequent) runs 
in this area Mr. Berman has not made a single offer on a Paramount picture 
for either of these two runs, except on the picture Son of Paleface, and in that 
instance, he was awarded the picture. 

8. I refer to the testimony of exhibitor E. S. Calvi at page 370 of the trans. 
script. Mr. Calvi there states that although he had made some bids on pictures 
he had been unsuccessful in securing pictures against his competition and that 


litte 


is treated 


in the immediate 


The facts are as 


—54 
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because he had made no offers on recent pictures, he was being taken of 
bidding list. Mr. Calvi was inadvertently in error in his statement of fact. 
facts are as follows: 

Under the Paramount releasing plan all theaters in the general area in wh 
Mr. Calvi is located are offered the opportunity to bid for 1 first run of the 
which are offered. Mr. Calvi has never made a bid for the first run. His offe; 
referred to in his testimony were made for 1 of several of the second subsequent 
runs in that area, having an availability of 42 days after first run opening. 

A number of the smaller theaters in the Los Angeles metropolitan area, suc} 
as Mr. Calvi's, have never bid for any of the seven available first runs, appare: 
recognizing that their theaters are not competitively suitable for these limit 
runs. In order to save the paperwork in sending out requests for bid 
theaters who apparently do not desire to bid for these early runs, Paramo 
sent out a form letter in December of 1952 suggesting that they would not 
continue to send out first-run bids to these theaters who had never bid theref 
unless specially requested. Mr. Calvi misunderstood the letter, and thought 
was being removed from all bidding, including subsequent run bids, and gs 
advised Paramount by letter of January 15 last. On January 20 I corrected this 
misapprehension by advising him that we were not removing his name from | 
subsequent run bidding lists, but only from the first-run lists and that if he want 
to continue to receive first-run requests, We would be happy to replace his nai 

It is true that Mr. Calvi has not obtained some of the pictures for which 
bid. Mr. Calvi’s theater is a small theater (about 890 seats) in compa 
with such new and larger theaters in the Inglewood area as the Paradise, 
Tijera, Imperial, Rio, Southside, and the established Fifth Avenue, Acad 
Fox and Loyola, together with the several drive-ins recently built. As pointe 
out in my testimony at pages 574-575, approximately 220,000 new seats ha 
been constructed in this area since 1945. In my opinion this area is badly over 
seated and consequently there are too many better theaters which are able 
willing to pay more for Paramount pictures than Mr. Calvi can pay. 14 
theaters take away patrons who might otherwise go to his theater and per! 
him to pay a better rental for the pictures. 

9. I refer to the testimony of Marco Wolff at page 388 of the transcript. M: 
Wolff states with reference to Paramount pictures, “Baldwin cannot bid fo: 
first run, it can’t bid for the second or it can't bid for the third.” In this 
statement, Mr. Wolff is entirely in error. Under the Paramount plan the Baldwin 
Theater is not permitted to bid for the first run because it is within the urban 
core of Los Angeles and because we believe for reasons already stated that 
the urban core our first run should be played in 1 theater on Hollywood Boule 
vard and 1 in a theater in the downtown area. Consequently, theaters direct 
competitive to those centers such as is the Baldwin could not be permitted t 
play first run. This is in accordance with the theory expressed by Exhibitor 
Vinnicoff in his testimony. Furthermore, Mr. Wolff operated the Paramount 
Theater on Hollywood Boulevard and the Paramount Downtown and I do not 
believe he would have given up a run in either of those theaters to play 
picture in his Baldwin; consequently, he could not expect another exhibito: 
those areas to consent thereto. 

However, the Baldwin Theater has a right to compete with other theaters 
the urban core for 1 out of 12 first subsequent runs being offered in that area « 
an availability of 21 or 28 days after the opening of the first run, and likewis« 
an opportunity to bid on one of a larger number of second subsequent run a\ 
abilities in that area with an availability of 35 or 42 days after the opening 
of first run. In fact, the Baldwin Theater has secured and played 5 recent Pai 
mount pictures on the first subsequent run availability and 1 on the second su 
sequent run availability. His statement therefore that he could not bid for second 
or third run is entirely incorrect; he can and has bid therefor. 

10. I refer to Mr. Wolff’s testimony at page 397 relative to the picture Sa 
and Delilah and call attention to my testimony on this picture at pages 54%, + 
seq. of the transcript. I state positively that Mr. Wolff was never told by 
nor in my presence or to my knowledge by any person representing Paramount 
what price he could or should charge for this picture or any pictures during 
the period covered by his testimony; that he was never told that “if he would 
charge the same prices that were being charged in Phoenix, he could get thi 
picture” or anything of that nature; and that the admission prices which he 
charged or charges are entirely his own affair. We request to be advised of what 
he proposes to charge when he makes a bid because, since most bids are made 0! 
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a basis of a percentage of the gross, we would otherwise have no way of evaluat 
ng what the return to us might be expected to be. 
A. R. Taytor. 
Snbseribed and sworn to before me this 17th day of April 1953. 


Hazev L. FLAKE, 
Notary Public in and for Said County and State. 


My commission expires November 12, 1954. 
Arrenpix No. 33 


AFFIDAVIT OF A. R. TAYLor 


gE OF CALIFORNIA, 
County of Los Angeles ss: 


A. R. Taylor, being first duly sworn, deposes and says: I am, and have been 
since December 31, 1949, the Los Angeles branch manager for Paramount Film 
Distributing Corp. Prior thereto and commencing in 1945, | was the Los Angeles 
branch manager for Paramount Pictures, Inc. I make this affidavit with refer 
ence to certain general testimony in the hearing before the Senate Select Com 
mittee on Small Business held in Los Angeles, Calif., from March 31 to April 2, 


There was testimony in such hearing by certain exhibitors to the effect that 
film rentals paid by them had not substantially decreased from the amounts paid 
by them during the period of the war when the theater business was excep 
tionally good. These statements are incorrect. 

Insofar as concerns those exhibitors operating conventional theaters, especially 
upon subsequent runs, film rentals charged by Paramount have very susbtan 
tially decreased between the war period and the present time. I have had no 
opportunity to compile complete figures, but I take as an example the theaters 
operated by Albert and Wayne Hanson, two of the principal witnesses on this 
point at the hearings. These gentlemen now operate five theaters which were 
in operation in the film year 1946-47, these theaters being the following: The 
Allen and Vogue in South Gate; the Arden in Lynwood; the Compton in Compton; 
and the Nubel in Beliflower. Inthe latter theater film rentals per picture increased 
somewhat for the season 1951-52 over the season 1946-47, but this was due to 
the fact that this theater was completely remodeled in the year 1948 and en 
arged from a seating capacity of 900 to 1,142 which would naturally result in 
higher rentals. The per picture film rentals for the 4 other theaters operated 
by the Hansons for the 2 film seasons respectively are as follows: 


Vogue 
Alien... 
Arden 


In 1946-47 these four theaters collectively played 89 Paramount pictures with 
a total film rental of $15,016 or $166 per picture. In 1951-52 the same theaters 
played 66 Paramount pictures with a total film rental of $6,002 or an average of 
$91 per picture. The average film rentals for the 1951-52 season were only 
oo percent of those paid in the same theaters for 1946-47. I believe that com 
putations if made for the entire area would show comparable reductions in al 
theaters on the subsequent runs. On the other hand, drive-in theaters which 
have newly appeared in this territory in large numbers during this period pay 
very substantial revenue, much of which has been taken away from the con- 
ventional theaters, and the drive-ins demand and claim the right to better 
availability by reason of these payments. In 1952, the total drive-in revenue 
received by Paramount in the Los Angeles exchange territory was over $580,000, 
approximately nine times the amount of drive-in revenue received by Paramount 
n 1948, 
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I refer to the testimony by several exhibitors concerning the so-called “pre 
releasing” of motion pictures. During the three years from February 2, 1950, ¢, 
March 11, 1953, Paramount released approximately 75 pictures in this area. (¢ 
these, two, Samson and Delilah and Greatest Show on Earth were given pr 

release treatment as a matter of national company policy in certain specified 
areas, including Los Angeles, These two pictures were each very expensiy: 
spectacles costing many millions of dollars to produce. They were given ex 
tended runs in the largest cities in the country. 

The picture Samson and Delilah was offered for prerelease exhibition in Los 
Angeles upon the basis of competitive bidding among a group of selected larg 
deluxe Downtown and Hollywood theaters. Licenses were awarded on suc! 
competitive basis for a day and date showing of the picture in the Paramount 
Downtown and Paramount Hollywood, each operated by the witness Mar 
Wolff. This picture was recognized as one of the most profitable pictures | 
be exhibited by exhibitors throughout this territory during the 1950-51 season 
and in my opinion, such success is due in great measure to the prerelease 
exhibition. 

The picture Greatest Show on Earth was offered for prerelease on competitiv: 
bidding basis for two runs to all or substantially all of the theaters in the Down 
town, Hollywood and Beverly Hills-Wilshire areas of Los Angeles. One of thes« 
two runs was awarded to the Orpheum Theater operated by a company of which 
the witness Morris Faelzer is an officer and for which he acts as counsel. The 
success of this prerelease exhibition in giving the picture desired prestige and 
word-of-mouth advertising is evidenced by the fact that the picture was the 
largest grossing picture produced by any distributor in the 1951-52 season and 
one of the largest grossing pictures ever produced. It secured the Academy, 
Award for the best picture of 1952. In spite of the fact that the witness Albert 
Hanson testified that his theaters lost money on the picture, the overwhelming 
report from exhibitors was that it was profitable for them to exhibit this picture 

In addition to these two pictures given national prerelease treatment, ther« 
were six Paramount pictures in the three-year period from February 2, 1950 to 
March 11, 1958, which were given special extended showings in a single theater 
in the Los Angeles area prior to their general first run release. These pictures 
were Ace In The Hole, Place In The Sun, Detective Story, My Son John, Carrie, 
and Come Back Little Sheba. In each instance the picture was one which, in 
my opinion and that of my superiors, required different treatment than the 
ordinary release because of the unique nature of the particular picture. In each 
instance we believed that the type of distribution afforded this picture would 
enhance its value to the exhibitors when placed on regular release through the 
development of prestige and word-of-mouth advertising. In each instance the 
pictures were offered for prerelease upon a competitive-bidding basis. 

The picture Place in the Sun was a dramatization of a somewhat sordid 
novel by Theodore Dreiser called An American Tragedy. This story had pr 
viously been produced as a motion picture in the year 1935 and had proved 
a definite financial failure. The nature of the story was such that it would 
normally appeal, in my opinion, only to a very limited class of patrons, In 
order to give it special treatment the picture was offered for a single exhibi 
tion on a competitive-bidding basis to selected theaters in the downtown, Holly 
wood, and Beverly-Wilshire districts, including theaters operated by Marco 
Wolff and by the corporation of which the witness Morris Fallzer was an office! 
The picture was awarded in competition to the Fine Arts Theater (formerly 
known as the Regina). Upon its general release the picture proved very profita 
ble at the box office and was awarded one of the academy awards. In my 
opinion, this was in great measure due to its special treatment. In this con 
nection, it paralleled the picture Come Back Little Sheba, concerning which | 
testified at pages 536-538 of the transcript. 

The picture Detective Story was a psychological character study based upon 
a Pulitzer-prize play. It was my view and that of my superiors that the picture 
needed experimentation before general release in order to make it of any value 
to the exhibitors as a whole, and the picture was consequently offered for a 
single run on an extended playing-time basis for such experimentation. Re 
quests for offers were sought from 29 theaters in the downtown, Hollywood, ant 
Beverly-Wilshire areas, and the picture was awarded to the Fox Wilshire Thea 
ter. The picture opened with very disappointing results. My superiors and | 
decided to experiment with the method of advertising the picture and revised 
all of the local advertising at a cost of $2,800, paid by Paramount. As a result 
of this change and the word-of-mouth reputation gained by the picture, it steadily 
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ncreased its patronage and when it was placed in general release it proved a 
financial suecess, and I believe was generally considered a valuable box-office 
picture by the exhibitors who played it. In my judgment, this picture would 
not have made the substantial amounts of money for exhibitors which it did 
ad it not had this type of treatment. 

The picture My Son John was an extremely fine picture, starring Helen Hayes 
and dealing with the problem of communism. It is my opinion that it was 
handicapped as a box office attraction by the serious nature of its subject and 
py the fact that the male star died prior to release, which often adversely affects 
a picture. In the hopes of developing word-of-mouth advertising and experiment- 
ng with the picture, it was offered for prerelease in 1 theater, on a competi- 
tive basis to 16 smaller theaters in the Hollywood and Beverly-Wilshire areas, 
and was exhibited in the Fine Arts Theater. Paramount Hollywood, operated 
by the witness Marco Wolff, was one of the group to which the picture .was 
offered. On this picture we also experimented in advertising, expending ap- 
proximately $2,250 in changing advertising methods. However, we were unable 
to make this picture a box office success. As a matter of fact, only a compara- 
tively small number of exhibitors purchased the picture. 

The pictures Ace in the Hole and Carrie are also examples of pictures which 
were given prerelease treatment on a competitive-bidding basis without pro- 
jucing box office successes. In each instance the picture was offered for competi- 
tive bidding on a prerelease basis in the Downtown, Hollywood, and Beverly- 
Wilshire areas. Ace in the Hole was another psychological-study picture, splen- 
lidly produced but lacking in box office appeal. Carrie was the dramatization 
of a very unusual story by Theodore Dreiser without any mass appeal. In my 
opinion, the prerelease of these pictures did not in any way injure their box 
office potentialities among exhibitors on general release. In fact, neither of 
the pictures received very wide acceptance among such exhibitors, in spite of 
efforts made to give them special treatment. 

In my opinion, where problem pictures are concerned, the practice of giving 
them a prerelease often results in their building up a prestige and developing 
word-of-mouth advertising which makes them of substantially greater value 
to the exhibitors than would otherwise be the case. Furthermore, it permits 
some experimentation in advertising and presentation for the benefit of subse- 
quent exhibitors. Further, in my opinion, prerelease of these problem pictures 
does not substanitally lessen their box office value to subsequent exhibitors be- 
cause in the event it does not demonstrate that they are potential box office 
attractions, the exhibitors generally refuse to buy the picture. 


A. R. TAYLOor. 
Subscribed and sworn to before me this 17th day of April 1953. 
[SEAL] Hazet L. FLAKE, 
Notary Public in and for said county and State. 
My commission expires November 12, 1954. 


Arpenprx No. 34 


AFFIDAVIT oF GEORGE A. SMITH 
STATE OF CALIFORNIA, 
County of Los Angeles, 8s: 


George A. Smith, being first duly sworn, deposes and says: I am the western 
division sales manager for Paramount Film Distributing Corp.; I refer to the 
testimony of Milton B. Arthur before the Senate Select Committee on Small 
Business at its hearing in Los Angeles, Calif., held from March 31 to April 2, 
1953, at pages 252-253 of the transcript, especially with reference to the picture 
“The Mating Season.” . 

Mr. Arthur’s statements are incorrect. The facts are as follows: During 
the year 1950 at about the time that the partnership in Santa Ana between the 
Arthur circuit and the Fox West Coast circuit was being terminated, Paramount 
was engaged in a review of sliding scales in effect with theaters of Fox West 
Coast theaters in all areas including Santa Ana in an effort to revise the terms 
being secured- by- Paramount under such scale. Paramount advised Fox West 
Coast that it could not continue the existing scale in Santa Ana and advised 
the Arthur circuit, which had taken over the Broadway Theater, to the same 
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effect. On the picture “The Mating Season,” Paramount requested and secured g 
percentage rental of 35 percent from the Broadway Theater; however, after 
the picture had been exhibited, Mr. Arthur requested an adjustment and the 
price was adjusted to 20 percent which was the minimum Fox West Coast had 
paid under its previously effective sliding scale. 

With reference to the testimony of Mr. Arthur on page 253, I state that | 
never, at any time, told him that he was a “small exhibitor” or that he could 
not expect the treatment that was afforded to a large circuit of theaters. During 
the last several years, all pictures have been sold to Fox West Coast as well as 
all exhibitors on a theater-by-theater basis, and Mr. Arthur’s ‘circuit has been 
offered the same contract rights as has the Fox West Coast circuit. 

GrorGE A. SMITH 


Subscribed and sworn to before me this 17th day of April 1958. 


[SEAL] Hazer L. FPLagKe, 
Notary Public in and for said County and State. 


My commission expires November 12, 1954. 


APPENDIX No. 35 


AFFIDAVIT OF ROBERT M. ALLEN 
STATE OF ILLINOIs, 
County of Cook 8s: 


I, Robert M. Allen, being first duly sorn, on oath depose and say: 

1. I am the Chicago sales manager for Paramount Film Distributing Corp 

2. As such sales manager, I have the responsibility for initiating, obtaining 
approval of, and carrying out sales policies in and around Clinton, Il. 

3. The Clinton Drive-In Theater, operated by L. Frank Stewart, is one of the 
theaters which is within my jurisdiction insofar as sales policies are concerned 

4. On March 13, 1952, Mr. Stewart negotiated a contract with our salesman for 
the exhibition of a second run in Clinton, UL, of 10 Paramount pictures. No 
attempt was made to include play dates in the contract, since the opening date 
of the Clinton Drive-In Theater was undetermined. 

5. About 10 days after the signing of the March 13, 1952, contract, Mr. Stewart 
came to our Chicago office. He told me that he would like to “book” the play 
dates for the pictures under contract. I told him that he could do so, according 
to his contract, which gave him the right to play any of the pictures on an avai 
ability not earlier than 14 days after the conclusion of the first run, except, of 
course, where those pictures had been played in the first run theaters more 
than 14 days prior to the time as of which the outdoor theater desired to exhibit 
them. These latter pictures are referred to as “past availability” at the time 
the contract was signed and could, of course, be played immediately. Of the 
10 pictures, 5 were older pictures that had played in the first-run theaters severa 
months prior to March 1952 and so were past availability. Of the remaining 
5, play dates were accepted on the 14-day availability on 4 as follows: 

My Favorite Spy, available April 1, dated April 6, 7, and 8; Flaming Feather, 
available May 6, dated May 9 and 10; Hong Kong, available May 19, dated 
May 23 and 24; When Worlds Collide, available June 8, dated June 20 and 21 
(the dating of this latter picture for exhibition was subsequently advanced by 
the exhibitor to June 13 and 14.) A print for the scheduled exhibifion of My 
Favorite Spy was shipped to Mr. Stewart for the April 6, 7, and 8 dates. The 
print came back not having been used. This print could have been used to 
obtain film rental from some other theater had we been informed that the print 
was not to be used by Mr. Stewart. 

6. The play date for Sailor Beware, the remaining picture on the contract, 
could not be accepted on the date requested by Mr. Stewart because no print 
was then available. All prints available to the Chicago office had already been 
scheduled for other theaters in the States of Illinois and Indiana. 

7. All the play dates above were confirmed to Mr. Stewart by letter dated 
April 3, 1952. 

8. Sometime around June 3, Mr. Stewart came to see me and asked that he be 
relieved from his obligation to exhibit My Favorite Spy for 3 days and instead 
asked that he be permitted to play it only 2 days, June 15 and 16. This I agreed 
to, and also then accepted a play date for Sailor Beware on June 8, 9, and 10. 
These additional play dates were confirmed by a letter dated June 3, 1953 
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4. After the print of Sailor Beware had been shipped to Mr. Stewart for 
exhibition on June 8, 9, and 10, we learned that he had exhibited the picture 
only 2 days, June 8 and 9, despite the fact that our film rental was to be a 
percentage of the total box-office receipts for the 3 days. 

10. No further pictures were licensed to the Clinton Drive-In for the re 
mainder of the 1952 drive-in season. 

11. In March 1953 I was informed by our counsel that Mr. Stewart’s counsel 
had asserted that in 1953 we were not making our pictures available to the 
Clinton Drive-In Theater for second-run exhibition on a 14-day availability 
We had licensed pictures to Mr. Stewart on February 11, 1953, without speci 
fying any availability, since all pictures licensed by him had been far past avati- 
ability, known to the trade as old pictures. Accordingly, no availability was in 
volved. I instructed our counsel immediately to write to Mr. Stewart’s counsel 
indicating that new pictures were available to his client from Paramount.14 
days after the conclusion of first run in Clinton if he so desired. 

12. The testimony which Mr. L. Frank Stewart gave before the Senate Com- 
mittee on Small Business investigating the motion-picture industry has been 
read to me. At no time, either before or after Paramount licensed its pictures 
to Mr. Stewart on a 14-day availability did I ever discuss with any representa- 
tive of Warner Bros., or any other distribution company, the playing position 
or availability of the Clinton Drive-In Theater. 

Further affiant saith not. 

ROBERT M. ALLEN 

Subscribed and sworn to before me this 27th day of April 1953. 


[SEAL] May C, DENNENY, Notary Public. 


Apri 38, 1952. 


Mr. L. F. STEWART, 
Rivoli Theater, Danville, IU. 


Dear Mr. Stewart: Mr. Allen has given me the booking list for your Family 


Drive-In Theater, Clinton, and I have set features as follows: 
My Favorite Spy, April 6-8 

Last Outpost, April 18-19 

Flaming Feather, May 9-10 

Hong Kong, May 23-24 

Crosswinds, * May 15-17. 

Silver City, May 16-17 

When Worlds Collide, June 20-21 


There seems to be a discrepancy between the dates for Crosswinds and Silver 
City. Please let me know the proper playdates for each. 
Kind regards. 
Very truly yours, 


MAx Bontor, Booker. 


JUNE 4, 1952. 
Re Family Drive-In Theater, Clinton, IIL. 
Mr. FRANK STEWART, 
Rivoli Theater, Danwille, Ill. 
DEAR Mr. STEWART: I bave dated the following subjects for your use on the 
dates indicated. 


Sailor Beware, June 8-10 

When Worlds Collide (redated) June 13-14 
My Favorite Spy, June 15-16 

Warpath, August 1-2 

Passage West, August 8-9 

Casper Comes to Clown, June 29-30 

Pilgrim Popeye, July 1-3 

Catchoo, July 4-5 


*, Redated April 15-17, per letter April 8. 
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Casper Takes A Bow Wow, July 6-7 
Let’s Stalk Spinach, July 8-10 
Audrey, the Rainmaker, July 11-12 
Deep Boo Sea, July 13-14 
Vegetable Vaudeville, July 15-17 
Popeye's Pappy, July 18-19 
Cat Tamale, July 20-21 
Kind regards. 
Very truly yours, 
Max Bontor, Booker, 


Appenpix No. 36 
AFFIDAVIT OF EpWARD K. O'SHEA 


STATE OF NEW YorK, 
County of New York ses: 

Edward K. O’Shea being duly sworn, deposes and says: 

I am vice president and assistant general sales manager of Paramount Film 
Distributing Corp. 

Attached hereto and made a part hereof are three schedules prepared, pursuant 
to my instructions and under my supervision, showing admission prices charged 
by various exhibitors throughout the United States on engagements of Para- 
mount’s The Greatest Show on Earth, and Samson and Delilah, as hereinafter 
indicated. 

Each of these schedules has been compiled from percentage contract statements 
(box-office statements) submitted to Paramount Film Distributing Corp. by the 
management of the respective theaters named, in the same manner as is done 
with respect to percentage engagements on all Paramount pictures. A form of 
said percentage contract statement is attached hereto and made a part hereof 
Said schedules are submitted to the branch offices of Paramount Film Distributing 
Corp., and, in keeping with our normal procedure, copies thereof were sent to 
the home office in New York City. It was from these copies in the home office, 
kept in the regular course of business, that these schedules have been compiled. 

The schedule listing The Greatest Show on Earth prerelease engagements lists 
50 such engagements taken at random from the prerelease engagements played 
all over the country. 

The schedule listing the Greatest Show on Earth general release engagements 
lists 50 such engagements taken at random from the engagements played during 
the general release of the picture all over the country. 

The schedule listing Samson and Delilah prerelease engagements lists 50 suc! 
engagements taken at random from the prerelease engagements of that picture 
played all over the country. 

As appears from the schedules in some cases more than one admission price 
is listed for matinee and evening performances, The reason for this is that there 
was a change in admission price at some time during the matinee or during 
the evening performance, as the case may be. The exact time of day of such 
a change is not indicated on the box-office statements and therefore cannot be 
indicated on the attached schedules. 

Epwarp K. O'SHEA. 

Sworn to before me this 27th day of April 1953. 


[SEAL] Nanoy BELLIN, 
Notary Public, State of New York 
Term expires March 30, 1954. 
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Greatest Show on Earth 
PRERELEASE 


| Children 
Branch, town, and State Theater —_—_—__—_ 
Matinee | Evening | Matinee | Evening 


tlanta: Knoxville, Tenn i ‘ PN a dine tcciestcn $0. 30 $0. 40 $0. 60 
ys Angeles: 
Los Angeles, Calif Orpheum. ....----- 4 71 42 


San Diego, Calif California 

Bakersfield, Calif Nile._.- 
Kansas City: 

Topeka, Kans Dickinson 


We IE cn oncecsachosdveuns Miller 


Leavenworth, Kans Hollywood 
Jacksonville: 


Palm Beach, Fla , Paramount 


Miami Beach, Fla Roosevelt 


a Se Arcade 
Chicago: 

Aurora, Tl 

Champaign, Ti 

Elkhart, Ind 
Cincinnati: 

Charleston, W. Va 


Hamilton, Ohio-.-....-- saciid eciemeaies 

Huntington, W. Va 

Lexington, Ky Kentucky 
Middletown, Ohio Paramount 
Parkersburg, W. Va 


Cleveland: 
East Liverpool, Ohio 
Warren, Ohio 


Dallas: Lubbock, Tex 


Denver: 
Boulder, Colo 


Colorado Springs, Colo............_.| 





Rapid City, 8. Dak 


A en a eS 
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Greatest Show on Earth-—Continued 
PRERELEASE—Continued 


Children Adults 


Branch, town, and State Theater rs rae 
Matinee | Evening | Matinee | Evening 


Des Moines | } | 
a Se 62 
Cedar Rapids, Iowa | Paramount... 


0. 28 0. 41 2 


{ °% 
Des Moines, Iowa - Des Moines { 8 | 
f 


. 82 
. §2 


i cenasinaphitetadite 


41 | 41 


Moline, 1 PN a oly fat 
Omaha: Grand Island, Nebr | Capitol a } 
Philadelphia: Atlantic City, N. J | New Shore.. 
Pittsburgh 

Altoona, Pa Capitol } 


- 42 | 


Charleroi, Pa Coyle 
Clarksburg, W. Va | Rob. Grand 


Monessen, Pa- : Ss .| Manos 
New Castle, Pa |} Penn ; 
Morgantown, W. Va Metropolitan _. 
Wheeling, W. Va.... Capitol 

Portland: 
Corvallis, Oreg | Oregon-State 
Portland, Oreg--- bdo sinc NG =< eos 
Salem, Oreg : oe | Capitol 

St. Louis: Quincy, TM... ............. Belasco 


Salt Lake: 
Great Falls, Mont 
Pocatello, Idaho 
San Francisco: 


Stockton, Calif-. 
Berkeley, Calif. - bodice: ...-.---| Berkeley 


Fresno, Calif. . a 


Oakland, Calif. . 


Seattle: Spokane, Wash_-....-___- Y Petes... ne 


Detroit: Saginaw, Mich-.. 3 Daniels--._- 


Students. 
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Greatest Show on Earth—Continued 


REGULAR RELEASES 


Children Adults 
Branch, town, and State Theater — 


Matinee | Evening , Matinee , Evening 


Albany 
te tS eh ee pf 


Do... = Palace. 


Amsterdam, N. Y- J ...| Tryon 


Ausable Forks, N. Y- a) CUO 

Raine, N. Y..........2.. Avon.... 

Boonville, N. Y......-- Franjo 
Atlanta: 

Columbus, Ga ...| Georgia. 
tuntersville, Ala : ...| Lake.. 
ingsport, Tenn. State 

Bosto wn: 
Andover, Mass 7 Playhouse 
Arlington, Mass ares ‘ Capitol _. 


BN xo t penine ae aoc es Regent 


Ashland, N. H.. os ee de Liberty. _. 
Athol, Mass mec sate _., Capitol. 

Buffalo: 
AmmeeE. N.Y ws «so sccs-cce ..| Amherst... 
Angola, N. Y-.-. = . Angola ‘ 
Athol Springs, We -- 5 ..| Skyway Drive- In. 
Avon, N. Y- . ; Park 4 
Brockport, N. waa: : Strand 

Charlotte: 
Ahoskie, N. C...__. je Richards. 


Blowing Rock, N. C-. ie .| Yonahlossee 


Charlotte, N. C..-_.. seuceee-| Comter. 


Chicago: 

, Astoria, Tl _..| Colonial 

Ph: | 2 ee are. eee 

Rhodes. - 

Cincinnati: 
Arcanum, Ohio__.. Z hate L 
Ashland, Ky ita eacisiteindias Capitol___- 
( Yolumbus, Ohio____- Markham 
Cabin Creek, W. Va... -.- ooucess) DOOWR:. 


Alliance, Ohio.___._- Morrison 


Cleveland: 
Bedford, Ohio : ‘ean SEWER. 2645. 0cse 


Cleveland, Ohio__- __..-.--| Mount Pleasant 


De = 


Alma, Mich. -___- ; .| Strand 

Augusta, Mich. ._.- : Park 
indianapolis: 

Akron, Ind 4 Akron 

Huntington, Ind__._- : Jefferson - 

Angola, Ind ; | Brokaw 
Minneapolis: Anoka, Minn Anoka. ---. 
New Haven: 

Branford, Conn... Branford 

Bridgeport, Conn... 1 | West End 


Bristol, Conn . | Cameo 


New York: | 
Boonton, N. J_...-- ig ..| State.....- 
Denville, N.J...----.---------0--- -| Denville. . 
Keyport, N. J §2BBisen ac.) Ms cna : 
Amenia, N. Y...-..- et eee 
Astoria, N. Y.._...- 2 dioues Square... 


South River, N. J... eS ited isis | Ce 
New Orleans: 

Bastrop, La aide ...-| Rose... 

Baton Rouge, La-. ...---| Gordon 
Philadelphia: Middletown, "Pasty 2c...) RM... 


Qewor 
g 


~~ 


x 
ne roc & 


oO. > 
me 


' 
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Samson and Delilah—Prerelease 


Children Adults 


Branch, town, and State | Theater ————————— 


| 
} 
| 
| 
| 
} 


| Matinee | Evening | Matinee | Eve 
| | 


| | 
Albany } 
Catskill, N. Y ; ...| Community $0. 21 $0. 21 | $0. 42 | 
Fleischmanns, N. ¥ a Onteora 25 25 5A | 
Hunter, N. Y Hunter None 25 None 
Manchester Depot, Vt Modern None | ‘ None 
Ogdensburg, N. Y Pontiac 17 Se 42 | 
Potsdam, N. Y |} Rialto... 21 | 21 62 
Boston } | 
Attleboro, Mass | Bates ; | 29 
Newport, N. H | Conniston ‘ 
Old Orchard, Me a Pier y 
Providence, R. I } Strand 
Salem, Mass Empire 
Buffalo: Oswego, N. Y Capitol _- 
Cincinnati: Dunbar, W. Va Wood 
Charlotte | 
Ahoskie, N. C | Earl 


R 


. 62 | 

. 50 

. 62 

.75 

75 | 

. 46 | 
None 


— bh & & tO ty 
I= tot 


3 


t 





. 50 | 
Beaufort, 8. C - | Breeze 21 | a | 
Beulaville, N.C : | Model ‘ | } .83 | 
Bessemer City, N. C Roxie wid] é 20 | . 50 | 
Calhoun Falls, 8. C Mazda 
Clarkton, N. C Center 
Due West, 8. C Erskine 
Fairbluff, N. C Scotty 


te 


Iva 
Joanna, 8. C Gold 


Mooresville, N. C | State 
Dallas: 
Athens, Tex Texan 





Bryan, Tex ‘ Queen... 


Huntsville, Tex Life . 21 
Monahans, Tex... = Ward 29 | 
Pearsall, Tex Rio. 21 | 
Ranger, Tex__ _- ‘ ; Arendia. .. | 21 
San Benito, Tex Rivoli .21 | 
Indianapolis: Madison, Ind... Madison .. None | 
New York: Kingston, N. Y ; | Kingston....-..-----| . 29 








Omaha: Lincoln, Nebr ..----| Nebraska_- 


Philadelphia: 
Bethlehem, Pa ‘ Globe 


Easton, Pa possi a | State. 


mr hw ts 
oe 3-7 


Stroudsburg, Pa__- os .---| Sherman 
Wildwood, N. J ; Strand 
Pittsburgh: | 


Clairton, Pa... ating ..-| Capitol 








-_ 
© 


Tarentum, Pa Manos... 
San Francisco: 
| 
Monterey, Calif — shell ----| State... 


Paso Robles, Calif... ..------| Tand D.. 
Seattle: | 
Coulee Dam, Wash otaecascbahel MONEE BES. oe 


Olympia, Wash. cen eee 20 | 


Tacoma, Wash -. ivqunewce ee - 


a? 

Walla Walla, Wash_.................| Liberty . 23 
Washington: | 
Bethesda, Md_-- odds gemesenel Eco ie 21 | 
Cheverly, Md can enens scul ey anes . 25 
PUIG Bin cd Sonenwncntdans North__.. | 25 | 
Fairfax, Va_.-.--- a wnoksmcall ree. icaswanel None | 

| | 


1 Students. 
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GUARANTEE $ 
PERCENTAGE DETAIL 


























}} CHECK FOR ANY | 
| RENTALS DUE 

| MUST BE SENT | 
| PROMPTLY WITH || 
jj THIS STATEMENT | 
Lb 

DON'T DELAY RETURNING THIS FORM, PROPERLY FILLED OUT, AT THE COMPLETION OF THIS ENGAGEMENT. 
fT (8 A BREACH OF CONTRACT ON YOUR PART IF YOU FAIL TO PROMPTLY FILL OUT AND SEND In THIS 
REPORT, EVEN IF THE GROSS DOES NOT REACH THE PERCENTAGE OR SPLIT F 


SURE 
NUMBER OF TICKETS SOLD AND NET DAILY $ BOX OFFICE RECEIPTS REPORTED BY EXHIBITC 
DATE NUMBER | NUMBER | NUMOER | NUMBER | NUMBER | NUMBER | NUMBER NUMBER || 
AND 
weaTwer |i@ ¢\e tie tle éle tie tle tile ei} 


| 


dp tt 
t t 

















TOTAL NUMBER TOTAL GROSS ||$ 

|| AUTHORIZED DEDUCTION FOR oi — a ae Ot ee ee | 
\[AUTHORI@ED DEDUCTION FOR 

\| AUTHORIZED DEDUCTION FOR 








CHECKING DATA 


—————— 
cease ENTERED 
or Dare 
\ CHECKING ev 


Less c DUCTIONS FOR 
_ AMOUNT TO BE BILLED |S  _ 
THe EXHIBITOR AND THE THEATRE CASHIER. 


CERT AS CORRECT 87 
ea mroe | rom Panan OUNT Fi. DISTRIBUTING CORFORATION 


Appenprx No. 37 


AFFIDAVIT OF Epwarp K. O’SHEA 
STATE OF NEW YORK, 
County of New York, ss: 


Edward K. O’Shea, being first duly sworn, deposes and says: 

I am vice president and assistant general sales manager of Paramount Film 
Distributing Corp. 

I am advised that on April 27, 1953, Mr. Alfred Starr, president of Theater 
Owners of America, testified before the Senate Select Committee on Small 
Business, in part, as follows: 

“You all know now that many distributors have adopted a system whereby 
and whereunder a picture is determined by them to be in a prerelease category, 
that is, that it will be shown in a theater selected by a distributor without oppor- 
tunity being afforded to other theaters to negotiate for that run; then being with- 
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drawn and not being released for a long period of time, and then being rel: 
again to the same theater, also without affording opportunity to other thea 
to negotiate for its showing.” 

I am further advised that on inquiry Mr. Starr stated that he was refe; 
specitically to the method of distribution employed by Paramount Film Distriby; 
ing Corp. in Chattanooga, Tenn., in connection with its motion picture the Gris 
est Show on Earth. Mr. Starr stated that a Mr. Solomon had complained to 
Theater Owners of America that the Greatest Show on Earth was licensed | 
theater on prerelease without any one other than the operator of that the 
having an opportunity to bid or negotiate for the picture and that thereafter 
picture was served to the same theater without any one else having ar 
tunity to license it. 

I have caused the facts to be checked in our home office, as well as by telep 
inquiry to our branch manager in Atlanta from which we serve Chattanooga 
set them forth herein. 

It appears from our files that under date of September 29, 1952, Mr. J 
Solomon of Independent Theaters, Inc., in Chattanooga addressed a letter t 
Atlanta branch manager, Mr. Gordon Bradley, as follows: 

“T am writing you this in a friendly notification to tell you that we are definit: 
expecting to exhibit Greatest Show on Earth and to be negotiated with for 
second run in Chattanooga in our Brainerd and Riviera Theaters. 

“This has had its first run in the Rogers Theater and we feel that we 
entitled to this picture under its normal distribution. 

“With kindest regards.” 

Mr. Bradley forwarded a copy of the letter to his division manager in New 
York, pointing out that Mr. Solomon was asking for second run in Chattanooga 
behind the prerelease run in the Rogers Theater, which played the picture Marci 
6 to March 19, 1952. Mr. Bradley pointed out that the Brainerd and Rivie. 
Theaters “normally play on the first subrun availability behind first run.” 

On October 10, 1952, Mr. Bradley responded to Mr. Solomon and after acknow 
edging receipt of Mr. Solomon’s letter stated: 

“For your information Greatest Show on Earth was exhibited at the Rogers 
Theater on a pre-release engagement. The picture is now in general release and 
we are negotiating for its first-run exhibition in Chattanooga. At the appropriat: 
time we will negotiate with you for the exhibition of this picture at your Brainerd 
and Riviera Theaters.” 

Mr. Solomon wrote again on October 17, 1952 requesting Mr. Bradley to c 
sider his position stating “* * * you will not be able to deliver us a second-ru 
in the Brainerd and Riviera Theaters.” Mr. Solomon also stated the following 

“Several of the film companies have already established that the Rogers’ ru 
on their special productions is a first run and is being released to the neig! 
hoods on a second-rur basis.” 

Mr. Bradley responded that before writing to Mr. Solomon on October 10, 195: 
careful consideration had been given to this matter. 

It appears from the foregoing that Mr. Solomon wanted The Greatest Show 
on Earth made available to two of his neighborhood theaters on their regular 
subsequent run availability, following the prerelease engagement of the picture 
However, our plan of distribution of this picture was to prerelease it in a limited 
number of key cities throughout the country and then to release it generally 
That is exactly what was done throughout the country, including Chattanooga, 
Tenn. There were 322 prerelease engagements; one of these was in Chattanooga, 
Tenn., where the picture played in the Rogers Theater, a new downtown house, 
for 2 weeks commencing on March 6, 1952. The gross for the 2 weeks was $17.- 
456.08 ; Paramount received a film rental of $10,704.51. 

After the various prerelease engagements, the picture was put in general re- 
lease, and up to the present time there have been in excess of 9,000 engagements 
of the picture. The first run of the picture in Chattanooga was licensed to the 
Tivoli Theater, which is operated by the same organization that operates the 
Rogers Theater. The Tivoli is likewise a downtown theater. Both it and the 
Rogers are larger than either the Brainerd or the Riviera. The exhibition on 
first run in Chattanooga at the Tivoli Theater commenced on November 20, 
1952. The gross for the week’s engagement was $7,259.48, and the film rental 
to Paramount was $3,629.74. 

Mr. Solomon licensed the picture for exhibition in his Brainerd and Riviera 
Theaters after the playoff in the Tivoli Theater. The picture was exhibited in 
the Brainerd and Riviera Theaters from December 28, 1952, through January 1 
1953. The gross receipts in the Brainerd were $2,123.78, on which a film renta! 
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of $1,061.89 was paid; the gross receipts in the Riviera were $688.80, on which a 
film rental of $344.40 was paid. Thereafter, the picture was exhibited in other 

f Mr. Solomon’s theaters in Chattanooga. 

Mr. Solomon operates 10 theaters in Chattanooga, 5 of which are drive-in 
theaters. His Brainerd and Riviera Theaters, the ones referred to in his corre 
spondence relating to The Greatest Show on Earth, are suburban houses as are 

of his other theaters excepting the Capitol. The Brainerd and Riviera, each 
of which is about 2% to 38 miles from downtown Chattanooga, are served by 
Paramount on un exclusive second run in Chattanooga. ‘These two theaters 
are the only theaters we are serving at the present time, as well as for a con 
siderable time past, on second run in Chattanooga. 

Krom the foregoing it appears that Mr. Solomon’s only request to us was to 
play The Greatest Show on Earth on second run after the prerelease exhibition 
of the picture in Chattanooga. We explained to him that was not in keeping 
vith our intended method of distribution of this picture. We distributed this 
great motion picture on a prerelease basis and licensed it to his theaters on 
second run in Chattanooga, which was the run he requested. As a matter of 
fact, lam advised that no exhibitor other than the operator of the Tivoli and the 
Rogers requested an opportunity to license The Greatest Show on Earth either 
on its prerelease engagement or on first run on its general release in Chattanooga 

EDWARD K. O'SHEA. 

Sworn to before me this 28th day of April 1953. 

[SEAL] Nancy BELLIN, 
Notary Public, State of New York. 
Term expires March 30, 1954 


Arprenpix No. 38 


ST. PAUL, MINN., May 27, 1953. 
Mr. AUSTIN KEOUGH 
Paramount Film Distributing Corp., 
New York, N. Y. 

Dear Mr. Keovucu: This office has been requested to check a list of theaters 
in Minnesota which are alleged to have been closed, and which list was furnished 
to the Small Business Committee of the United States Senate. 

This list apparently was furnished to the committee by Ben Berger, a witness 
before the committee. 

I have checked the records of Paramount as well as other data and information 
to determine the accuracy of this list. The following theaters which are listed 
as “closed,” are, in fact, open and operating: 

Adams: Capital Theatre (now being operated as Adams) 
Badger: Badger Theatre 

Cokato: Cokato Theatre 

Duluth: Lake Theatre (now veing operated as the World) 
Franklin: Franklin Theatre 

Houston: Lyric Theatre 

Minneapolis: Alhambra Theatre 

Mora: Mora Theatre (replaced by Paradise) 

St. Paul: Mound Theatre and World Theatre 

Watkins: May Theatre 

Williams: Williams Theatre 

The following information also discloses the attempted distortion in a number 
of the situations listed as closed theaters: 

The Lyric in Atwater has been an off-and-on theater for a number of years. 
It closed on April 1, but is reopening on May 28 of this year. 

The Buhl Theater in Buhl has been closed since July 1, 1948. 

The Star Theater in Duluth closed in March of 1950, apparently from competi- 
tion of newly built drive-in theaters. 

The Golden Valley Theater at Golden Valley was closed in 1952, and con- 
verted into a garage. Theater operators concede it should never have been 
attempted as a theater. 

The Urban Theater at Mankato was closed in 1946, the peak year of moving 
picture exhibition in this area. 
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The Aster Theater in Minneapolis, owned by Mr. Berger, was closed becange 
of difficulties with the union over the number of employees which the union 
insisted the proprietors maintain. 

The Falls Theater in Minneapolis was torn down in 1948, and replaced by the 
Riverview. 

The LaSalle Theater in Minneapolis was condemned in 1950 by the State fire 
marshal and torn down. 

The Robin Theater of Robbinsdale was, in effect, replaced by the beautify) 
Terrace Theater there. It was owned by the same proprietors and, although it 
continued to operate after the construction of the Terrace for a short time on a 
subsequent run basis, it was later recognized that the town would not support 
both theaters and consequently, closed. 

The Garrick Theater in St. Paul was condemned by the fire marshal, torp 
down and the site converted into a parking lot. 

The Mohawk Theater in St. Paul was burned to the ground in May 1952. 

The Palace Theatre, also owned by Mr. Berger in Minneapolis, is being torn 
down for conversion into a parking lot site. 

The Strand and the Tower Theaters in St. Paul were sold by Minnesota 
Amusement Co., pursuant to the terms of the consent decree. In 1952, the pur- 
chasers of those two theaters attempted to rescind the sale, and neither Minnesota 
Amusement Co. nor the purchasers have dared to operate them during the pend 
ency of the litigation. The primary lease is about to expire and we are informed 
that the owner of the building has obtained a tenant for one, or both, of th 
theaters. We have been unable to verify that information. 

We trust that this information is what you have desired. We can furnish it 
in affidavit form to the committee, if that is desirable. However, in view of the 
fact that the list furnished by Mr. Berger is apparently not in affidavit form, 
we assume that the foregoing information will suffice. 

For your further information, the following theaters which are actually 
closed, were closed in 1951: The Rex in Hutchinson, The Nakomis in Minneapolis, 
and The Metro in Red Wing. 

Sincerely, 
BUNDLE, WELLEY, FINLEY & Maun, 
MANDT TORRISON, 


Appenpix No. 39 
AFFIDAVIT OF JOHN B. BERTERO 


DISTRICT OF COLUMBIA, 88; 


John B. Bertero, being duly sworn, deposes and says: 

I am vice president and general counsel of Fox West Coast Theatres Corp 
and also vice president and general counsel of National Theatres, Inc. 

Fox West Coast Theatres Corp. (hereinafter referred to as “Fox West Coast’ 
is interested in the operation of a number of theaters in the Los Angeles area as 
well as in other cities in California. Fox West Coast is a wholly-owned subsidiar) 
of National Theatres, Inc. (hereinafter referred to as “National’’). 

In testimony given before the Senate committee in Los Angeles certain state- 
ments were made concerning the operations of Fox West Coast and also other 
statements concerning the nature, cause, and extent of adverse economic con- 
ditions upon the exhibition branch of the motion picture industry. 

I submit the following statements for two purposes: (1) To correct certain 
charges and innuendoes relating to the status of Fox West Coast and the char- 
acter of its operations; and (2) to set forth certain facts of a general nature 
which I feel that the committee should have concerning the impact of competitive 
inedia .upon the motion picture industry and the effect which that competition 
has had upon Fox West Coast’s theaters as well as theaters operated by so-called 
“independents.” 

Statements of a broad and general nature were made by several witnesses 
referring to what they called the “technical divorcement” of distribution and 
exhibition under the decrees in the Paramount case. The implications which 
certain of these witnesses, namely, Marco Wolff and Morris Faelzer, sought to 
convey were that the theaters operated by Fox West Coast still, in fact, were 
in some way affiliated with a distributing company. These claims and wholly 
unsupported charges I unequivocally deny. The fact is that since the divorce- 
ment of Twentieth Century-Fox Film Corp. and National Theaters, Inc., the 
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latter company has been operated wholly independently of Twentieth Century- 
Fox. Its operations have been conducted solely in its own interest and entirely 
without any connection, directly or indirectly, with Twentieth Century-Fox, or 
any other distributor. 

Che objective facts should make this perfectly apparent. National has 2,769,486 
shares of stock outstanding. These shares are listed on the New York Stock 
Exchange and on other exchanges throughout the country. They are widely 
traded. They are owned by approximately 25,000 stockholders. No single 
stockholder or related group of stockholders owns, I am advised and believe, 
as much as 5 percent of the outstanding stock, and except for one related group 
of stockholders none owns as much as 3 percent of the outstanding stock. The 
consent judgment to which National is a party expressly provides that no director 
or officer of National shall have any interest, direct or indirect, in the business of 
production or distribution of motion pictures, and I am advised none of National's 
directors and officers has any such interest. The board of directors of National 
is composed of 12 members. Seven of these members of the board of directors 
are business executives and professional men and, except as directors of National, 
have no other connection with the motion picture business. The policies and 
operations of National and its subsidiaries are conducted wholly independently 
of any other company. 

Statements were also made by certain witnesses to the effect that Fox West 
Coast was the dominant exhibitor in the Los Angeles area. Hither directly or 
by implication it was asserted that it was the beneficiary of preferential treat- 
ment by the film distributors or some of them. It was even suggested, inferen 
tially of course, that perhaps the financial difficulties of independent exhibitors 
had been aggravated so that their theaters could be acquired by the circuits. 

First, the facts show that Fox West Coast, in the Los Angeles area. is operating 
substantially fewer theaters now than it did 5 years ago. In Los Angeles 
County (which includes metropolitan Los Angeles and a number of other sepa- 
rate communities outside that area) Fox West Coast at the end of 1946 was in- 
terested in the operations of 129 theaters. At the end of 1952 it had an interest 
in 94 theaters, a loss in that period of 35 theaters, or approximately 27 percent. 
With respect to the extent of Fox West Coast’s operations in the city of Los 
Angeles, official statistics secured from the city clerk of the city of Los Angeles 
shows that there were 198 theaters licensed by the city in the fiscal vear 1951- 
52, and that of these 198 theaters, 37, or 19 percent, were theaters of Fox West 
Coast, and 161, or Si percent were operated by other exhibitors. These statis 
tics also show that for the same fiscal year the box-office receipts of other ex 
hibitors operating 81 percent of the total number of theaters was 82 percent 
of the total. Thus Fox West Coast’s 19 percent of the theaters received only 
18 percent of the total receipts. 

The foregoing statistics show the unjustifiable nature of references to Fox 
West Coast as dominant exhibitor in Los Angeles. 

Fox West Coast shares the concern which was voiced by all exhibitors who 
testified before the committee with respect to the economic problems which 
exist in our business. They are many and varied. Contrary, however, to the 
impression which certain witnesses sought to create, they are conditions which 
apply to and adversely affect the operations of Fox West Coast as much as they 
do the operations of so-called independent theaters. Along with the operations 
of other exhibitors, the operations of Fox West Coast's theaters have suffered 
radically from the effect of competitive media, the extent of which I do not 
believe was adequately presented to the committee. 

First, as to television. I set forth the official statistics published by the 
Electric League of Southern California showing the installation of television 
Sets in the Los Angeles signal area since 1948. 


TELEVISION SETS IN THE LOS ANGELES AREA 


In the Los Angeles area there of seven full-time operating television stations. 
rhe number of set installations, as reported by the electric league, are as fol 
lows: 


my 


At the end of— 
1948 
1949 
1950 


ire appa J nates : ia 79, 640 
349, 676 


parndeees : : peaaeias ; 877, 421 
EP eral Serene Le = : steeper echatneineie taletd eae , 161, 036 
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This saturation of this particular area patently has had a tremendous effect 
upon motion-picture patronage. Illustrative of this are figures from the office 
of the city clerk of Los Angeles which show that the total admission receipts for 
all theaters in the city declined from $34,170,000 in fiscal 1946-47 to $20,213,000 in 
fiscal 1951-52, a decline of over 40 percent. 

Secondly, the matter of the competition of drive-in theaters has been referred 
to. I need not enlarge upon what has been said by other witnesses as to the 
competitive challenge which these offer to conventional theater operations. Be- 
cause of climatic conditions drive-in theaters operate the year ’round in the Los 
Angeles area and have mushroomed in the last several years. They not only 
provide a capacity equivalent to that of a 2,000 or 3,000 seat conventional theater 
but have a large number of operating advantages as well. They have had a 
disastrous effect upon competing coventional theaters in many parts of the Los 
Angeles area including theaters operated by Fox West Coast. 

On the basis of statistics which have been furnished to me, it appears that at 
the end of 1945 there were only two drive-in theaters in Los Angeles County. 
The growth of this type of theater facility is illustrated by the fact that today 
there are now 29 drive-in theaters in Los Angeles County. These 29 theaters 
have a car capacity of 22,051 as compared with the car capacity of 1,365 of the 
2 drive-in theaters operating in 1945. On the basis of 4 occupants per car there 
has been an increase of 82,744 “seats” since 1945 through construction of drive- 
in theaters. As to these drive-ins, it should be noted that all of them have been 
built and are being operated by so-called independent exhibitors. Fox West 
Coast has not erected and is not interested in the operation of a single drive-in 
theater. 

In addition, in certain areas of metropolitan Los Angeles, where there has 
been a rapid increase in population, many conventional theaters have been 
erected by so-called independent operators. These theaters are modern, at- 
tractive, and some have large seating capacities. Very naturally they have had 
an adverse competitive effect upon the operations of all smaller and older the- 
aters located in their respective areas. These effects of competition have been 
felt by Fox West Coast to as great an extent as by independent theater oper- 
ators. 

In the Los Angeles area, I am advised that the combined seating capacities 
provided by 27 new drive-in theaters (82,744 at 4 persons per car) and 21 new 
conventional theaters with approximately 21,750 seats erected in the past 6 years 
are approximately 104,000. This is far in excess of the seating capacity of the 
theaters which have been forced to discontinue operations in that period. More- 
over, it should be noted that of this combined total of 48 new theaters, only 
1 of them was erected by Fox West Coast (while only 1 additional theater 
has been erected by Fox West Coast it did replace 3 theaters in this period, 2 
of which were destroyed by fire and 1 of which was the subject of eminent 
domain proceedings). 

Some of the witnesses before the committee sought to develop the inference 
that the operations of Fox West Coast, either because of some favoritism ac- 
corded to it, or otherwise, had not suffered financially from these conditions. 
Such testimony was wholly misleading and false. 

Demonstrative of the fact that the impact of current conditions has been ex- 
perienced by Fox West Coast as well as the exhibitor witnesses who appeared 
before the committee, there are the following statistics: 

In Los Angeles County, Fox West Coast is interested in 94 theaters. At the 
present time only 74 are being operated on a full-time basis, and the remaining 
20 have either been closed because of large losses or are being operated on a part- 
time basis in an effort to minimize losses. In addition, of the 74 theaters which 
are being operated on a full-time basis, only 39 showed a net profit, after deprecia- 
tion, in 1952; 35 showed losses, after depreciation, and of these 35, 26 showed 
cash losses. A comparison of the attendance in 1946 of these 74 operating 
theaters with the attendace in 1952 shows that there has been a decline of 57 
percent. In other words, for every 100 people who patronized these theaters in 
1946, only 43 attended in 1952. 

The foregoing statistics will advise the committee that the economic prob- 
lems of the exhibition industry are applicable to all who engage in it and are 
not confined to the small exhibitor. 

As to certain of the theaters which Fox West Coast has been forced to close 
because of large losses, it should be noted that they are generally smaller, out- 
moded, subsequent-run theaters constructed 25 or more years ago. With the 
present competition from home television, new conventional theaters, and drive 
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in theaters, it is questionable whether in the foreseeable future Fox West Coast 
will be able to operate these closed theaters on a profitable basis. 

On an overall basis, however, it is my opinion that, because of the apparent 
saturation of the television market, competition from television is leveling off 
and that the worst effects of this media upon the motion-picture theater may 
have been experienced. This, of course, applies to television as it is currently 
used. New developments in programing and color may have effects which 
cannot presently be estimated. 

It is also my opinion that new techniques such as wide-screen, 3 D, and other 
developments in the presentation of motion pictures will prove a revitalizing 
factor for exhibitors generally. 

In the course of the hearings in Los Angeles, certain references were made by 
various Witnesses to a few specific instances in which it was asserted that Fox 
West Coast was the beneficiary of preferential treatment by the distributors. 
Virtually all of the witnesses who made such assertions were interested in pend- 
ing litigation instituted against Fox West Coast and others. 

Fox West Coast categorically denies that it has sought any preferential treat- 
ment or special privileges from the distributors. To the best of my knowledge 
and belief, I deny that it has received any. 

Certain of these specific claims of favoritism have been refuted in the testi 
mony given before the committee by Mr. Taylor and Mr. Aspell. I understand 
that in certain other respects further information will be given by these men 
and others in affidavits which will be filed by them. 

Specifically, the claim of favoritism made by Milton Arthur in his testimony 
concerning Santa Anna, has been shown to be erroneous by the testimony and 
affidavits of Mr. Taylor and by the affidavit of Mr. George Smith. 

Mr. Marco Wolff charged that Fox West Coast was favored in the licensing 
by Paramount of the picture Place in the Sun at the Fine Arts Theater (formerly 
the Regina Theater). Mr. Taylor testified that Mr. Wolff’s testimony was un- 
true and that the picture had been licensed to Fox West Coast on the basis of 
competitive bidding. . Furthermore, the records of Fox West Coast show that 
the letter to it from Paramount, inviting bids on the prerelease engagement, was 
sent to Mr. Wolff as well as other exhibitors. 

With respect to testimony criticizing the action of certain distributors in en- 
larging competitive areas and in changing playing positions of various theaters, 
there has not been any claim that Fox West Coast benefited in any way from 
such activities. On the contrary, it, together with other exhibitors in the area, 
must accept each distributor’s plan for the distribution of its product in the 
area. In every instance that I know of, these varying plans of distribution 
apply to Fox West Coast in the same way that they do to other exhibitors. 

In the testimony of Mr. Marco Wolff there were statements that large theater 
circuits had the same preferred runs and playing positions as before divorce- 
ment. I submit that a reading of the testimony given by the exhibitors them- 
selves, in conjunction with the testimony given by Mr. Taylor and Mr. Aspell, 
will show the unfounded nature of Mr. Wolff’s statements. In the Los Angeles 
area Fox West Coast engages in competitive bidding in all sectors in which any 
particular distributor offers its pictures on that basis. I know of no instance 
in which it has been the beneficiary of any special consideration in connection 
with such competitive bidding and I believe there are none. 

Insofar as the results of competitive bidding are concerned, Mr. Taylor 
introduced evidence that as to the Paramount Co., 17 of its pictures were awarded 
to Fox West Coast on first run and 101 to independents. ‘This is hardly a basis 
for a claim of discrimination. 

In the course of the testimony given by Marco Wolff he read extensively from 
an excerpt inserted in the Congressional Record by Representative Hinshaw of 
California. This screed was simply a self-serving letter written by Mr. Harry 
Arthur, a partner of Mr. Wolff's, to Congressman Hinshaw. ‘This letter deals 
with Mr. Arthur’s side of a lawsuit now pending in the Federal courts relating 
to the Fifth Avenue Theater in Inglewood, Calif. Suffice it to say here that all 
of the claims asserted by Mr. Arthur and Mr. Wolff in connection with that 
litigation have been unequivocally denied in court proceedings by Fox West 
Coast. The matter ultimately will be determined by the court. We believe that 
it will be adjudicated—as has another suit instituted by Mr. Wolff and his 
associates and tried in the district court—adversely to them and to the irre 
sponsible contentions which they have advanced. In any event, with the matter 
in litigation, I do not believe that it is in order for me to reply specifically to 
the charges contained in that letter. 
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In the course of the testimony other references were made to Fox West ( 
concerning specific situations. I do not propose to deal with these unawarra) 
and unsupported statements other than to repeat the general statement 
Fox West Coast has been the recipient of no special or discriminatory fa 
and that it has endeavored to conduct its operations fairly and legally in re! 
to all competitors. 

JOHN B. BeErrTERO, 


Subscribed and sworn to before me this 29th day of April 1953. 


[SEAL] Marky T. BRUMLEY, 


Notary Public. 
My commission expires September 14, 1957. 


Appenpix No. 40 


AFFIDAVIT OF H. M. HeRBEL RE WAYNE HANSON TESTIMONY 
(SouTtH-LYN THEATERS) 


STATE OF CALIFORNIA, 
County of Los Angeles, ss: 


H. M. Herbel, being first duly sworn, deposes and says: 

I am and for more than 12 years have been western district manager of Warner 
Bros. Pictures Distributing Corp. My duties include supervising the licensing 
of Warner Bros. pictures to theaters in Los Angeles County. One of our cus- 
tomers in this territory is the South-Lyn Theaters Co., with which Mr. Wayne 
Hanson is connected, and which operates several theaters in the area betwee! 
Huntington Park and Long Beach. I am informed that Mr. Hanson testified 
before the United States Senate Select Committee on Small Business (monopoly 
subcommittee) on or about April 1, 1953, about the losses sustained recently in 
his theaters (tr. pp. 109-122). 

I am aware of some of the changes which have taken place since the end 
the war in the area where Mr. Hanson’s circuit is located. During the 1945-46 
season Mr. Hanson’s Vogue Theater in South Gate, for example, paid over $500 
each for some features. During the 1946-47 season the Vogue paid as high as 
$475 each for several pictures. In the 1947-48 season the Vogue paid $650 for 
1 picture and terms ranging between $175 and $500 for others. We believe the 
Vogue Theater was making a profit during those years. Since that time sever 
new theaters have come into existence between Long Beach and Huntington Park 
Mr. Hanson claimed he was unable to pay the film rentals which he paid former); 
and our prices have therefore been drastically reduced in his theaters. In the 
1951-52 season the Vogue Theater paid only $75 or $100 for each Warner featur 
except for 1 picture sold at $125. In the current season (1952-53) the Vogu 
has not paid more than $75 or $100 for any Warner feature. 

In 1951, Mr. Wayne Hanson wrote to us and then came to the office to discuss 
his problem. At that time he submitted figures which purported to show losses 
at the Vogue and other theaters of this circuit. His figures showed that bis 
average loss per engagement for the period covered at the Vogue Theater was 
$12.49 more than the film rental he paid. In other words, if all films, including 
features, cofeatures, newsreels, and short subjects had been furnished to him 
free, Mr. Hanson would suit! ave lost $12.49 per program at the Vogue Theater 
according to his figures. We discussed this problem, and I pointed out to Mr. 
Hanson that according to his figures the main source of his trouble was not tlie 
price of film. It was his high overhead plus lack of customers at the box office 
We discussed whether, in the light of these figures which he submitted, he co 
afford to continue to stay open and pay an overhead which alone was higher 
than his gross receipts. 

In Mr. Llanson’s testimony, he said: 

“In this connection we have never asked anybody to guarantee us a profit” 
(Tr., p. 131). 

In his letter to me dated May 14, 1951, Mr. Hanson wrote: 

“Now if you wish to have any more trial pictures played in any of our theaters, 
guarantee us against loss on the 1 or 2 test pictures which you wish to 
We have taken tremendous losses on your product during the last year while your 
compauy has maintained practically the same profits as during the lush war 
years. We, therefore, feel that you are in a much better position to take the loss 
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on this test run, which you are demanding, than we are and therefore that our 
request is equitable.” 
Also in his conversation referred to above, Mr. Hanson demanded that Warner 
Bros. guarantee him against loss. I told him we could not do that 
We did not at any time refuse to sell pictures to Mr. Hanson’s theaters, nor 
threaten to withhold our produce from him. We did point out to him that no 
possible adjustment of film rentals could convert his losses into profits. 
H. M. Herve. 
Subscribed and sworn to before me this 20th day of April 1953. 
[SEAL] VERA E. Fay, 
Notary Public in and for the County and State Aforesaid, 


Aprenpix No. 41 
AFFIDAVIT oF H. M. Herset RE Mitton ArrHur TESTIMONY 


STATE OF CALIFORNIA, 
County of Los Angeles, ss: 


H. M. Herbel, being first duly sworn, deposes and says: 

Iam and have been for approximately 12 years the western district manager 
of Warner Bros. Pictures Distributing Corp., with headquarters in Los Angeles, 
Calif. My duties include supervising the negotiations for the licensing of films 

my territory, which includes Long Beach, Calif. In this capacity I frequently 
have business discussions with Mr. John Bannerman, who acts as film buyer for 
Cabart Theaters Corp., which operates a number of theaters in Long Beach, Calif. 
On rare occasions Mr. Milton Arthur (whom I understand to be president of 
Cabart) communicates with me, but the regular course of business between 
Warner Bros. and Cabart is handled by Mr. Bannerman. 

During all of the past 12 years, Warner Bros. has been serving two first-run 
customers in Long Beach, namely Fox West Coast Theaters and Cubart Theaters 
Corp. Approximately half of the Warner features are licensed to each of thes« 
two customers. This situation existed prior to the time when I came to mj 
present position here. 

My attention has been called to certain testimony given by Mr. Milton B. Arthur 
before the United States Senate Select Committee on Small Business (monopoly 
subcommittee) on or about April 1, 1953, to the effect that I said if Cabart would 
raise its admission prices in Long Beach it would receive all of the Warner 
product. (Tr., p. 259.) That testimony is not true. Neither I, nor, to the 
best of my knowledge, anyone else connected with Warner Bros. ever made any 
such a statement. 

It is true that Mr. Arthur has from time to time asked that we give him all 
of Warner Bros.’ product (to the exclusion of his competitors who desire our 
pictures on the same run and who wish to compete for them), but we have con- 
sistently declined to give Cabart any exclusive rights to our product on the Lor 
Beach first run. About July 1951, Mr. Arthur orally proposed that Cabar 
Theaters Corp. would raise its admission prices if Warner Bros. would give a 
of its pictures to Cabart on first run in Long Beach. I told Mr. Arthur then 
that I could not agree to any such a thing. Subsequently, Cabart did raise 
admission prices, and on July 27, 1951, Mr. Arthur wrote me a letter asserting 
that we had an agreement to give him all Warner pictures. On August 1, 1951, 
I replied to his letter and told Mr. Arthur emphatically that his statement was 
false. A copy of my letter of August 1, 1951, to Mr. Arthur, is attached hereto 
and marked exhibit A. 

My attention has also been called to testimony given by Mr. Milton Arthur to 
the effect that when Cabart put in a bid for a Bing Crosby picture distributed by 
Paramount, “we were advised by the district manager of Warner Bros. that we 
received the picture” before Paramount had officially announced the results of 
the bidding. (Tr., p. 251.) Mr. Arthur’s statement is not true. His error 
probably is a result of his lack of familiarity with my dealings with Cabart’s 
film buyer, Mr. John Bannerman. 

On the day in question Mr. Bannerman came to my office to negotiate for a 
Warner Bros. feature. He told me that he had a bid in on the new Bing Crosby 
picture distributed by Paramount, which would become available on the Long 





864 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Beach first run the same day as the Warner picture. Mr. Bannerman said if 
won the Crosby picture, he could not play the Warner feature until later. 
the course of the conversation Mr. Bannerman told me what he had off 
Paramount. I do not now recall the figure, but I do recall being impressed with 
the fact that it was a very substantial bid. I then told Mr. Bannerman it was 
obvious to me that he would get the Crosby picture and would not be able to 
play our picture that week, and therefore I would plan on selling our picture 
to another exhibitor. Later in the day Mr. Arthur telephoned me and demanded 
that we give the Warner picture to Cabart Theaters for first run in Long Be 

I replied to Mr. Arthur in substance that according to what Mr. Bannerma: 
had said, he would probably have the Bing Crosby picture that week, and th 

I didn’t want to be in the position of saving my picture for Cabart after Mr, 
Bannerman had told me he probably couldn’t use it. 

I did not at any time receive information from Paramount about this mat 
ter. What I said to Mr. Arthur was based wholly upon what Mr. Bannerman 
had told me. As matters turned out, my estimate of the situation was correct 
Cabart was high bidder on the Crosby picture and was not in a position to play 
the Warner picture that week. 

H. M. Hersew 


Subscribed and sworn to before me this 20th day of April, 1953. 


[SEAL] VERA E. Fay, 
Notary Public in and for the County and State aforesaid, 


ExuHteir A 


WARNER Bros. PIctURE DISTRIBUTING CorpP., 
Los Angeles, Calif., August 1, 1951, 
Re: Cabart Theater Corp. 
Mr. Mritron B. ArTHUR, 
President, Cabart Theater Corp., 
Long Beach, Calif. 

Dear Mr. ArtTHUR: Your letter of July 27, 1951, came as a very distinct shock 
as I have represented Warner Bros. pictures in all of our dealings for the past 
11 years and this is the first time I have been so wrongly quoted and so unfairly 
accused in our business transactions. 

I never requested your company to increase admission prices in your theaters; 
in fact, we are ready to continue licensing our pictures to you on your old ad- 
mission prices as we have done in the past. The mere fact that since you reduced 
your admission price in Long Beach some time ago you have received far more 
Warner releases than you had ever received before would establish that we did 
not make the increase of your admission prices a condition of our continuing 
to do business with you. 

Further, I never agreed to release all Warner products to your theaters for 
first run showings in Long Beach either with the release of Captain Horntio 
Hornblower or at any other time. Our company has for many years licensed jart 
of its pictures to you and part to your competitor on first run, and we expect 
to continue doing business in this way. 

You are definitely wrong in your statement that the building of your Town 
Theater was required by me or my company. I was not aware of your plans to 
build this theater. At one time when business in Long Beach was tremendous, I 
did suggest that the Cabart Theater be changed from a subsequent run losing 
proposition to first run day and date with the State Theater. But at no time 
did I say or in any way indicate that the building of the Town Theater by 
you was in any wise a requirement on our part. 

Frankly, I feel that our company has been more than fair in the distribution 
of Warner features in Long Beach in the past, and I am at a loss to understand 
what prompted you to send your letter which is so full of untruths and baseless 
conclusions. 

Very truly yours, 
H. M. HERseEt, 
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Aprenpix No. 42 


AFFIDAVIT OF GEORGE LEFKO 
STATE OF ILLINOIS, 
County of Cook, ss: 


George Lefko, being first duly sworn upon oath, deposes and says: Affiant is 
branch manager of the Chicago office of Warner Bros. Pictures Distributing 
Corp., one of the defendants in Clinton Theater Co., an Illinois corporation \ 
Columbia Pictures Corp., a New York corporation, et al, pending before the 
United States District Court for the Northern District of Illinois, Eastern 
Division; this affidavit is made and furnished to counsel appearing before the 
Senate Small Business Committee to refute certain testimony given before 
said committee by L. Frank Stewart with respect to the Family Drive-In The- 
ater at Clinton, Il. 

Affiant further says that he can recall but one conversation with the said 
L. Frank Stewart during the year 1952; that said conversation took place at 
the office of affiant; Mr. L. Frank Stewart, Mr. Spicer, a salesman for Warner 
Bros. Pictures, Distributing Corp., and affiant were present. Mr. Stewart in- 
quired about product for the Family Drive-In Theater. Affiant, taking cogniz- 
ance of the fact that said theater was not at the time in operation, stated that 
the matter should be deferred until such time as said theater should be in 
operation. Affiant further states, that to the best of his recollection, Para- 
mount Pictures, Inc., was not mentioned at the aforementioned meeting. 


I 


GEORGE LEFKO 


Subscribed and sworn to before me this 28th day of April, 1953 


Maurice A, HADESMAN, 
Notary Public. 


Aprenprx No. 43 


AFFIDAVIT OF THOMAS J. MARTIN 
STATE OF NEW YORK, 
Couniy of New York, ss: 

Thomas J. Martin, being duly sworn, deposes and says: 

I am and have been for 27 years the auditor of Warner Bros. Pictures, Inc., 
and am familiar with the records of this corporation pertaining to the produc- 
tion cost of pictures. 

I am informed that Nathan Yamins testified before the Subcommittee on 
Monopoly of the Select Committee on Small Business on April 17, 1953 (transcript, 
p. 833), that the picture A Streetcar Named Desire cost between $300,000 
and $600,000. This statement is untrue. 

The picture, A Streetcar Named Desire, as shown by the records of this 
corporation, cost over $1,725,000 to produce, to which must be added the cost 
of prints, advertising and publicity amounting to over $650,000, making a total 
cost of over $2,375,000. 

THomas J. MARTIN. 

Sworn to before me this 23d day of April, 1953. 

[SEAL] C. VirGINIA GEORGE, 

Notary Public, State of New York. 

Term expires March 30, 1954. 


Apprenpix No. 44 


AFFIDAVIT OF R. H. HAINES 
STATE oF New YorK, 
County of New York, ss: 


R. H. Haines, being duly sworn, deposes and says: 

I am, and for many years have been, the western sales manager of Warner 
Bros. Pictures Distributing Corp., and I supervise the licensing of Warner pic- 
tures in the western part of the United States, which includes the Des Moines 
Exchange, out of which the towns of Elma, Iowa, Lansing, Iowa, and Eldora, 
Iowa, are served. 
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I am informed that Mr. A. C. Myrick, president of Allied Independent Thea 
Owners of Iowa and Nebraska, Inc., testified before the Subcommittee on M 
nopoly of the Select Committee on Small Business, as follows: 

“N. W. Long, of Lansing, Iowa, and Charlie Jones, of Elma, Iowa, tried to 
lease The Miracle of Our Lady of Fatima from Warner, agreed to the tern 
demanded, but Warner, Des Moines, refused to lease The Miracle of Our La 
of Fatima unless other and undesirable pictures were also taken” (transcript 
908, April 17, 1953 

I have investigated the statement of Mr. Myrick in regard to Warner’s dealing 
with Mr. Long and Mr. Jones and find it to be untrue. The true facts are as 
follows: 

With respect to N. W. Long, Lansing, Iowa: On January 26, 1953, Mr. Long 
met with Mr. Leon Mendelson, Warner branch manager, and Mr. D. A. Kramer 
Warner salesman, at the Warner Des Moines Exchange to discuss the licensing 
of Warner pictures for Mr. Long’s Lans Theater in Lansing, Iowa. Warner 
then had available 10 pictures, including The Miracle of Our Lady of Fatima, 
and Mr. Long was free to select any one or more of these pictures. He selected 


a 


7 pictures, including The Miracle of Our Lady of Fatima, and rejected 3 
Terms were then negotiated and agreed upon for each of these seven pictures 
and licensing contracts were subsequently executed for them. 

Warner was ready and willing to license to Mr. Long any one or more or all 
of the pictures then available, and it was Mr. Long who made his own selection 
of those he licensed and those he rejected. 

With respect to Charlie Jones of Elma, Iowa: 

On March 4, 1953, Mr. D. A. Kramer, Warner salesman and Mr. Jones met 
to discuss the licensing of Warner pictures for exhibition at Mr. Jones’ Dawn 
Theater, Elma, Iowa. They discussed six pictures, including The Miracle of 
Our Lady of Fatima. Terms were agreed upon for each of five pictures, but 
Mr. Jones offered an unsatisfactory film rental for The Miracle of Our Lady 
of Fatima and terms on this picture were never agreed upon. Mr. Jones asked 
Mr. Kramer to submit to his superiors not only the terms agreed upon 
these five pictures, but also the terms he offered on The Miracle of Our Lady of 
Fatima, and then told Mr. Kramer to advise his superiors that he would not 
license any of the five pictures which terms had already been agreed upon 
unless he got The Miracle of Our Lady of Fatima on his own terms. Warner 
did not accept Mr. Jones’ terms on The Miracle of Our Lady of Fatima and 
Mr. Jones then declined to license the other five pictures. 

Warner was ready and willing to license to Mr. Jones any one or more or 
all of the pictures under discussion without regard to whether or not Mr. Jones 
licensed The Miracle of Our Lady of Fatima or any other picture. It was Mr. 
Jones who conditioned his licensing of the other five pictures upon Warner's 
acceptance of his terms on The Miracle of Our Lady of Fatima which were 
unsatisfactory to Warner. 

I am further informed that Mr. Myrick testified before the subcommittee 
as follows: 

“Leo Wolcott of Eldora, Iowa has not been called upon by Warner, Des 
Moines, for over 15 years; * * *” (transcript 909—April 17, 1953). 

I have investigated this statement of Mr. Myrick in regard to Warner deal- 
ing with Mr. Wolcott. The statement is untrue and the true facts are as 
follows: 

Since about 1950, as shown by the Warner records, at least two Warner 
salesmen called upon Mr. Wolcott to discuss the licensing of Warner product 
for exhibition at Mr. Wolcott’s Grand Theater, Eldora, Iowa. Mr. Wolcott 
negotiated for short subjects but showed no desire to negotiate for features. 

From time to time, Mr. Wolcott would license short subjects for his theater 
but no features. It was Mr. Wolcott who stopped doing business with Warner 
about 15 or 20 years ago. 

R. H. Harnes, 
Vice President 
Sworn to before me this 28th day of April 1953. 
[SEAL ] C. VrrerIntA GEorGE, 
Notary Public, State of New York. 
Term expires March 30, 1954. 
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AppENDIx No. 45 


AFFIDAVIT OF THOMAS J. MARTIN 
STATE OF NEW YORK, 
County of New York, ss: 


Thomas J. Martin, being duly sworn, deposes and says: 

I am and have been for 27 years the auditor of Warner Bros. Pictures, Inc., 
and am familiar with the records of this corporation pertaining to the production 
eost of pictures. 

I have previously filed in these proceedings an affidavit dated April 23, 1953, 
to the effect that the total cost, including prints, advertising, and publicity, 
of the picture A Streetcar Named Desire was over $2,375,000 to contradict the 
testimony of Mr. Nathan Yamins that this picture cost between $300,000 and 
$600,000. 

I have now seen a copy of a letter dated May 14, 1953, written by Mr. Yamins 
to Mr. A. F. Myers which I have been informed has been made a part of the 
record. In this letter Mr. Yamins states that he was in error in referring to 
A Streetcar Named Desire because what he had in mind was the cost of the 
picture The Miracle of Our Lady of Fatima, and, he continues: 

“* * * Tt was common gossip in the industry that this picture was a quickie, 
and if I am not mistaken, that it was not even made by Warners. I do recall 
reading in the trade papers various estimates of the cost of this production, and 
if my memory serves me, Mr. Kalmenson, the general manager of Warners, 
gradually upped the alleged cost of this picture to approximately $800,000.” 

In attempting to extricate himself from his previous error Mr. Yamins reck- 
lessly makes greater errors. The Miracle of Our Lady of Fatima was not a 
“quickie,” it was made by Warner, and its production cost was over $1,550,000. 
To this must be added the costs of prints, advertising, and publicity amounting 
to over $725,000, making a total cost of over $2,275,000. 

THOMAS J. MARTIN. 

Sworn to before me this 19th day of June 1953. 

[SEAL] C. VIRGINIA GEORGE, 

Notary Public, State of New York. 

rferm expires March 30, 1954. 


Appenpix No. 46 


AFFIDAVIT OF BEN J. LOURIE 
TE OF ILLINOIS, 
County of Cook, ss: 


Ben J. Lourie, being first duly sworn upon oath deposes and says: Affiant is 
branch maanger of the Chicago office of Columbia Pictures Corp., one of the 
defendants in Clinton Theatre Co., an Iilinois corporation v. Columbia Pictures 
Corporation, a New York corporation, et al., pending before the United States 
District Court for the Northern District of Illinois, Eastern Division; this affi- 
davit is made and furnished to counsel appearing before the Senate Small Busi- 
ness Committee to refute certain testimony given before said committee by 
L. Frank Stewart with respect to the Family Drive-In Theatre at Clinton, IIL. 

Affiant further says that Columbia Pictures, Inc., has, in most instances, since 
prior to the filing of the complaint in the afore-mentioned cause, offered the 
feature films distributed by said Columbia Pictures, Inc., for exhibition at the 
Family Drive-In Theatre, operated by the Clinton Theatre Co. on an availability 
of 14 days after the conventional theater in Clinton, Ill., and that the offer 
of 14 days availability has not changed subsequent to or as a result of the afore- 
mentioned cause of action. 

BEN LOURIE. 

Subscribed and sworn to before me this 27th day of April 1953. 

[SEAL] May C. DENNENY, 

Notary Public. 
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Aprenprx No. 47 


STATEMENT OF COLUMBIA PICTURES CORPORATION 


I am vice president and the general sales manager of Columbia Pictures Corp, 

I have carefully read the testimony which has been presented to the sub- 
committee and particularly those portions of it which have had direct reference 
to my company. 

Many of the statements of exhibitors and their representatives who have testi- 
fied were made with an apparent design to create a sympathetic reaction in 
the minds of the members of the subcommittee. A review of the facts in the 
following situations indicates the unreliability of the information heretofore 
furnished to this subcommittee. 

Mr. Lyman Frank Stewart, a gentleman who operates a theater in Danville, 
Ill., informed the committee that he had submitted bids for two Columbia 
technicolor western action pictures and that the pictures had been awarded to 
his competitor. He added (p. 757), “Now, I could not see how that would pos- 
sibly work, when I offered a percentage and 4 days on each of the pictures 
and if I offered that, how could the winning bidder double-feature those pic- 
tures on a 2-day play, where I would have given 8 days total?” Answering a 
question put to him by Senator Ferguson, the witness tried to show (p. 758) 
that his theater “could actually have the potential seating and handling more 
people than” his competitor. The effect of this testimony was to prompt Senator 
Ferguson to inquire, “Mr. Chairman, has the committee taken a case like this 
and asked to see the record so that we could see whether or not there was, as 
the gentleman in the witness seat seems to feel, that in that kind of a case there 
would be collusion?” 

What are the facts? 

Mr. Stewart did not identify for the record either the names of the pictures 
or of the theaters which were the subject of his testimony. In order to obtain 
this information, my company’s Chicago exchange manager phoned Mr. Stewart 
and was informed that the pictures in question were The Last of the Comanches 
and The Pathfinder and the town, Danville. (Mr. Stewart operates theaters in 
several towns.) Regarding these pictures, the facts, as disclosed by my com- 
pany’s records, are as follows: Mr. Stewart on December 6, 1952, addressed a 
letter to this company in which he submitted offers for three pictures, including 
the two mentioned above. A copy of this letter is attached to this statement 

Whereas Mr. Stewart testified that he offered to play each of these pictures 
for 4 days, a total of 8 days for both pictures, his letter discloses that he offered 
to play them for 5 days as a double feature. 

Whereas Mr. Stewart testified that both pictures played “in the winning 
theater for only 2 days and they double-featured them” (p. 756), the fact is 
that only one (The Pathfinder) of the pictures played in the Times Theater on 
February 21 and 22 and the other (Last of the Comanches) has not yet played 
and is scheduled to play on May 14, 15, and 16. 

The foregoing facts must have been known to Mr. Stewart since they involve 
only the contents of his own letter and the record of exhibition in his own town. 

When Columbia’s Chicago exchange manager received the offers from Mr. 
Stewart and his competitor, he was confronted with the problem of deciding 
which offer, with respect to each picture, was superior. For the committee's 
information there is attached a copy of a letter dated December 13, 1952, trans- 
mitting the offers of Mr. Gust Constan, Mr. Stewart’s competitor. It will be 
observed that both exhibitors submitted bids in the form of varying percentages 
of the gross receipts of their respective theaters. 

Evaluation of bids stated in outright dollar amounts is a simple matter. Analy- 
sis of percentage bids requires an expert who has intimate knowledge, derived 
from experience, of the relative quality, size, patronage, location, appointments, 
prestige, grossing potential and type of operation of competing theaters. Mr. 
B. J. Lourie, Columbia’s Chicago branch manager is such an expert. In a busi- 
ness aS unique as motion picture distribution and exhibition, a layman is beyond 
his depth. 

In comparing the competing offers, Mr. Lourie arrived at the independent 
judgment that Mr. Constan’s bids were superior to Mr. Stewart’s and accordingly 
the pictures were awarded to Mr. Constan. Subsequent events completely support 
and bear out Mr. Lourie’s analysis and decision. This is so notwithstanding 
the fact that each of the two pictures will have played in Mr. Constan’s theater 
a fewer number of days than offered by Mr. Stewart and also notwithstanding 
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Mr. Stewart’s misleading, although mathematically correct, attempt to show that 
his theater could accommodate a greater number of people. 

Reference to Stewart’s letter of December 6 will show that he submitted an 
offer for a third Columbia picture, Invasion U. 8. A., which was awarded to him. 
Invasion U. 8. A. is equal in quality to either The Last of the Comanches or 
The Pathfinder. Certainly Mr. Stewart must have thought so because he offered 
to play it for 5 days, including Sunday (which is generally recognized in the 
trade as being the equivalent of 3 weekdays) and offered a film rental almost 
equal to his combined offer for the other 2 pictures. Mr. Stewart played 
Invasion U. S. A. for 5 days, took in gross receipts of $929 and paid Columbia a 
film rental of $302.48. 

On the other hand, Constan played The Pathfinder for only 2 days including 
a Saturday (which is generally recognized in the trade to be equivalent of 2 
weekdays), grossed $1,075.88 and paid Columbia a film rental of $322.76. In 
view of the fact that Mr. Constan has guaranteed Columbia a minimum film 
rental of $350 from the exhibition of Last of the Comanches, Columbia will 
receive from Mr. Constan for both pictures a minimum of $672. 

It is reasonable to suppose that Mr. Stewart, playing Last of the Commanches 
and The Pathfinder as a double-feature in his Rivoli Theater for 5 days (includ- 
ing a Saturday, not a Sunday) would not have realized as large a gross as he did 
from the exhibition of Invasion U. S. A. on a double-feature program. Even 
were he to gross as much, the total film rental payable to Columbia would be only 
$371.60. 

I sincerely trust that the subcommittee will discern how little cause there was 
in fact for Mr. Stewart to imply collusion, and, for Senator Ferguson, if he were 

esented with the truth, to infer it. Further, I deny that there was any collu- 

vith Mr. Constant or any other party whomsoever and assert that Mr. Con- 
in was awarded the pictures on his bid solely and only because, in the best busi- 
ness judgment of our representative, it was determined that licensing the pictures 

Mr. Constan would give us the geratest financial return. 

Next take the testimony of Mr. E. L. Peaslee, a gentleman from Stillwater, 
nn. Mr. Peaslee identified himself to the subcommittee as “probably the 
smallest exhibitor testifying.” He did not, however, disclose that he is also the 
first vice president of North-Central Allied Independent Theater Owners, Inc., 
which is a local division of the highly organized association of theater operators 
in various parts of the United States, to which other references were made in 
the testimony. 

At page 926 of the transcript, Mr. Peaslee testified as follows: “In one of these 
theaters, the Orpheum, they booked a minimum of 6 and a maximum of 9 weeks 
on 3 so-called specials, Peter Pan, Salome, and Hans Christian Andersen.” The 
import of this allegation was that the extended run of these pictures in St. Paul 
will unduly defer their availability for Mr. Peaslee’s theater in the town of 
Stillwater. The witness then goes on to say: “We have been told that these 
pictures are not going to be available in situations of under 75,000 people, for 
approximately 6 months. I do not know if that is true or not, but that has 
been told to us.” 

Peter Pan and Hans Christian Andersen are not Columbia pictures and I 
do not pretend to know how they will be distributed in the Minneapolis-St. Paul 
territory. I do know the facts concerning Salome which is being distributed by 
my company. Salome has been licensed for exhibition in the Orpheum 
Theatre, St. Paul, for a run of 3 weeks and has been booked and dated to play 
from May 6 to May 26. It has not been booked to play for either 6 or 9 
weeks. Nor is it true that Salome will be unavailable for small subsequent 
run situations for 6 months. That is not our sales policy with respect to 
Salome and no Columbia salesman could have so informed Mr. Peaslee. I 
have carefully checked with the people in my company’s Minneapolis office and 
i am satisfied beyond any doubt that no representative of this company so in- 
formed Mr. Peaslee or any other person, nor was he advised at any time that 
he would have to pay “70 percent of the gross” for Salome. So far as I have 
been able to determine, he has engaged in no such discussions with Mr. Chap- 
man, Columbia’s Minneapolis branch manager, Mr. Bill Wood, its city salesman, 
or any other person whomsoever acting on behalf of Columbia. 

The foregoing illustrates the inadvisability of accepting as gospel the general 
testimony offered, with all of the implications, unsupported innuendoes, and 
characterizations designed to persuade this subcommittee that, in the motion- 
picture distributing industry, inequitable and illegal practices are being engaged 
in for the purpose of destroying the small exhibitor. 


af: 
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Columbia, during the history of its distribution activities, has serviced and 
favored small independent exhibitors, has nurtured them and has helped them 
grow into substantial enterprises. Far from destroying independents as com- 
petition to other theaters, Columbia has favored them. It approaches the point 
of ridiculing the intelligence of this subcommittee for exhibitors to say that there 
is any desire on the part of Columbia to destroy independent theater operation. 
A substantial part of our revenue comes from these theaters and their continuance 
in operation is as much of interest to Columbia as it is to the individual exhibitor. 

In conclusion, I would like to say that Columbia, to the best of my knowledge, 
has engaged in no inequitable or illegal acts or practices in any of its relations 
with exhibitors generally and has scrupulously conformed to all of its obligations 
under the law and under the decree in United States v. Paramount. 


COLUMBIA PICTURES CORP., 
By A. Montaaue, Vice President. 
STATE OF New York, 
County of New York, ss: 

Abraham Montague, being duly sworn, deposes and says: 

That he is a vice president and general sales manager of Columbia Pictures 
Corp. 

That he makes the foregoing statement on behalf of Columbia Pictures Corp., 
based upon information compiled by or obtained from persons in the regular 
employ of said corporation. He is informed and believes that the foregoing 
statement is true and correct. 

ABRAHAM MONTAGUE. 

Sworn to before me this 28th day of April 1953. 


[SEAL] SHIRLEY WILEY, 
Notary Public, State of New York. 
Term expires March 30, 1954. 


DECEMBER 13, 1952. 
Re: Times, Danville. 


Mr. BEN J. Lourie, 
Columbia Pictures Corp., 
Chicago, Il. 

Dear Mr. Lourie: We have your letter of December 10, relative to you offering 
three of your pictures for first-run exhibition in Danville, ll., and are sending 
you our bid on these pictures to be played at the Times Theatre: 

Last of the Comanches: $350 guaranty against 35 percent of the gross to 
$1,240, then 50-50 thereafter. To play four-tenths of the week. 

The Pathfinder : 30 percent of the gross receipts and to play three-tenths of the 
week. 

Invasion U. 8. A.: No bid. 

Yours very truly, Gust CONSTAN. 


DECEMBER 6, 1952. 
Re: Rivoli, Danville, Ill. 
Mr. Ben J. Lourig, 
Coixmbia Pictures Corp., 
Chicago, Ill. 

DeAR BEN: I would like to make the following offers on your pictures as men- 
tioned below—each offer to be considered separately : 

Invasion U. S. C.: Five days, Sunday opening—35 percent to $975, then 50 
percent. Maximum cost of second feature $50. 

Last of the Comanches and the Pathfinder: To be played as a double feature. 
Terms—40 percent to split of $975, 5 days with Tuesday through Saturday play- 
ing time. 

In the event that you sell these pictures to me they will be played in the month 
of January. 

Also, in the event that you have other pictures from time to time I would 
appreciate the opportunity of screening them here at the Rivoli Theatre and 
offering you prices on them. 

Will you please advise the disposition of these offers as soon as possible, 
in order that I wil] have time to get other produce in the event these pictures are 
awarded to others? 

Yours very truly, 
L. Frank STEWART. 
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Appenpix No. 48 


AFFIDAVIT OF NicHoLtAs M. ScHENCK 


STATE OF NEw YORK, 
County of New York, ss: 

Nicholas M. Schenck, being duly sworn, deposes and says: 

I am president and a member of the board of directors of Loew’s Inc. During 
the course of the hearings in Los Angeles of the subcommittee on Monopoly of 
the Select Committee on Small Business, Senator Smathers inquired whether I 
am an officer of United Artists Theatre Circuit, Ine. 

My brother, Mr. Joseph M. Schenck, is interested in United Artists Theatre 
Circuit, Inc. and its management, 

Neither I nor my wife or children own any stock or securities in United 
Artists Theatre Circuit, Inc. nor is any one of us an officer, director or employee 
of United Artists Theatre Circuit, Inc. 

NicHOLAS M. SCHENCK. 

Sworn to before me, this 27th day of April 1953. 

[SEAL] BERTHA FRIED, 

Notary Public, State of New York. 


AppenpIx No. 494 


AFFIDAVIT OF THOMAS J. ASPELL, JR 


be 


Thomas J. Aspell, Jr., being first duly sworn, deposes and says: 

I am the branch manager in charge of the Los Angeles film exchange of Loew’s 
Ine. I have been employed in this capacity since 1946 in this office and have 
been employed by Loew’s Ine. in various capacities for 22 years. On April 2, 
1953 I appeared at the Senate Small Business Committee hearing in the city of 
Los Angeles and testified before the committee. I am writing this affidavit to 


supplement briefly my previous testimony in several details. 

Mr. Wayne Hanson stated in his testimony before the Senate Small Business 
Committee (T. p. 87, 88, and 89) that he had requested a change in availability 
from Loew’s Inc. for his Nubel Theatre in Bellflower and that after a period of 
2 years he was finally granted a move of 1 day. It is a fact that Mr. Hanson 
requested a change in availability in order that his Nubel Theatre in Bellflower 
should be permitted to play on the same availability as the earliest theater in 
Compton, both of which are suburbs in the Los Angeles area. It is also a fact 
that Mr. Hanson advised us in writing that he considered his Nubel Theatre in 
Bellflower competitive with the first-run theaters in Compton. We agree with 
Mr. Hanson in this respect and therefore offered Mr. Hanson the right to bid 
his Nubel Theatre in Bellflower against the theaters in Compton for a first run 
in that area. He refused the oppertunity to bid for this availability and we had 
no choice but to continue the existing availabilities in both Compton and Bell- 
flower since our gross in firm rentals from first run Compton exceeded many 
times our gross on film rentals in Bellflower. We did, however, adjust Mr. 
Hanson’s availability so that at the present time his Nubel Theatre in Lellflower 
has an availibility of fourteen days after Huntington Park availability as com- 
pared with the Compton first run of availability of the eighth day after Hunting 
ton Park opening. Thus on occasion Mr. Hanson in Bellflower may play behind 
first run Compton and in other cases he may play ahead of first run Compton. 

From our records it is quite clear, however, that Mr. Hanson’s problem is 
not one of availability but merely that the huge drive-ins surrounding him in 
all directions, namely, the Lakewood Drive-In, the Compton Drive-In, South 
Gate Drive-In and the Rodium Drive-In have taken away a substantial part of 
the business that ordinarily would be attracted to a conventional theater. The 
shift in business throughout southern California from conventional theaters to 
drive-ins is clearly outlined in Mr. Hanson’s own area and this is a problem of 
competition rather than of lack of competition in the exhibition business. 

We have previously testified concerning Mr. Hanson’s theater expenses and 
submitted figures showing that our film rentals from his theaters have been cut 
in half in recent years. We have made a number of changes in the approach to 
film rentals with his theaters in the hope that we could arrive at a figure which 


would help him in his problems and still permit us to secure some return on our 
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product, and in this area we sell all theaters at a sliding scale commencing at 
25 percent. Our figures presented at the hearing indicate quite clearly that Mr. 
Hanson’s problem is the matter of competition of drive-in theaters as well as 
the overhead in his own theaters and that film rental appears to be one of the 
smaller items of overhead. Again this is a problem resulting from changing 
economic conditions and our company has made every effort to attempt to help 
him remain in business and continue as our customer. 

It is my recollection that my statements before the committee included ref- 
erences to the other statements made by Wayne Hanson, the statements of Burton 
Jones, Cecil Vinnicoff, Isadore Berman, Marco Wolf, B. S. Calvi, and Mr. Pfael- 
zer with reference to our company. 

The statement of Burton Jones included one complaint upon which I did not 
comment in my testimony before the committee. You may recall that some of 
the exhibitors complained that the local branch managers had no authority 
to accept or reject deals and had to secure approval from New York. Mr. Jones’ 
complaint was the other side of the coin; namely, that when we rejected his 
deals we did not pass them on to New York for further consideration. In other 
words, he complained that we made him a definite answer immediately rather 
than making him wait for further review in our home office in New York. It is 
a fact, however, that the area of dispute between us, namely, the playing time 
of our pictures, was finally settled to his satisfaction. 

At the hearing on April 2 we offered to produce for the committee at a later 
date two items: (1) A list of our coming features to indicate the fact that we are 
engaged actively in the production of motion pictures and (2) a chart showing 
to whom we license pictures first in Los Angeles since the commencement of the 
1952-53 season. We are attaching these documents hereto as exhibit A and 
exhibit B, respectively. 

We checked with our San Franciseo office concerning the testimony of Mr. 
Homer Tegtmeier, Rotus Harvey, and Guy Meek and were advised by Mr. Sam 
Gardner in charge of that office concerning the statements made by these exhibi- 
tors. 

Mr. Tegtmeier stated as follows, transcript page 221: “I have a case in the 
town of Fairfield, with a population of 6,000. I have not had a salesman call on 
me for Metro for 3 months.” The record is as follows: Our salesman made the 
following calls on Mr. Tegtmeier dating back to August 1952: August 8, at which 
time we licensed 2 pictures; August 27, 1 picture; September 28, 2 pictures; 
October 7, 2 pictures; December 6, 3 pictures; January 5, 1953, 6 pictures; 
January 12, 5 pictures; January 30, 1; April 9, 13, and 14, conference with Mr. 
Tegtmeier on other pictures. On February 2 Mr. Coyne, the assistant branch 
manager, contacted him regarding Ivanhoe for one of his bidding situations and 
on March 3 Mr. Sam Gardner, branch manager of the San Francisco office of our 
company, contacted him regarding Ivanhoe for Watsonville, and on none of these 
occasions did Mr. Tegtmeier ‘make any complaints other than that concerning 
film rentals. In addition Mr. Gardner has had occasion to contact him at different 
times during this period since last August and found him out of town on 
numerous occasions. Mr. Tegtmeier neglected to mention the fact that he is the 
manager of the B. F. Shearer Theater Supply Co., which takes a great deal of his 
time out of the city and makes it very difficult to locate him since he is away from 
the city for weeks at a time. 

Mr. Rotus Harvey testified that M-G-M, or Loew’s Incorporated, owned and 
operated the Warfield Theater, San Francisco, and also that An American in Paris 
opened September 25, 1951, and ran up to and including October 31, 1951, and that 
2 pictures were played for 1 week each following this engagement up to the time 
Quo Vadis opened on November 19, 1951, and ran until February 5, 1952, and 
made the statement that we only released 3 pictures during these 19 weeks. This 
statement is not correct. An American in Paris, which had a national release 
date of November 9, 1951, opened at Loew’s Warfield Theater, San Francisco, on 
September 26, 1951, and played through November 1, 1951. This was a test 
engagement. However, this picture opened at the Peninsula Theater, Burlin- 
game; the Laurel Theater, San Carlos; and the Studio Theater, San Jose, on 
November 16, 1951, and the 28-day houses opened on November 28, 1951, which 
was 28 days after the first-run closing. 

The pictures that followed An American in Paris at the Loew’s Warfield 
Theater were People Against O’Hara, played November 2-8, 1951, and Texas 
Carnival which opened November 9, 1951, and played through November 20 
matinee only, as Quo Vadis had a premier opening on the evening of November 
20, 1951, and played through February 5, 1952. 
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During the interim, while these pictures were playing, we also sent out for 
bids for first-run San Francisco 8 pictures, namely, My Man and I, played the 
United Artists Theater, November 17-23, 1951; Red Badge of Courage played 
the Golden Gate Theater, October 31—-November 6, 1951; Bannerline played the 
Fox Theater, San Francisco, December 28, 1951, through January 10, 1952; 
Man With a Cloak played the St. Francis Theater, December 18-25, 1951; the 
Light Touch played the Paramount Theater, December 18-24, 1951; Calling Bull- 
dog Drummond played the Fox Theater, January 10-16, 1952; Too Young To Kiss 
played the St. Francis Theater, January 17-30, 1952; and It’s a Big Country 
played the St. Francis Theater, January 31—February 6, 1952. 

Mr. Harvey stated that all the subsequent runs and other theaters within a 
radius of 50 miles were in serious trouble. The availability on these pictures 
for the Peninsula area was at that time “17 days after first-run San Francisco 
opening”; this includes Burlingame, San Carlos, and Palo Alto, and the above 
gave the accounts pictures for their theaters; so, in other words, where_Mr. 
Harvey states we only released 3 pictures in 19 weeks, we released 11 pictures 
during this period. 

Mr. Harvey also made mention of moveovers, in which we do not participate. 

Mr. Meek’s complaints are repetitions of the complaints he previously made to 
the Department of Justice. We are attaching hereto as exhibit C a copy of a 
letter from Mr. Benjamin Melniker of our home office to Mr. Newell A. Clapp 
of the Department with reference to this matter which we believe is self- 
explanatory. 


Tomas J. ASPELL, Jr. 


County oF Los ANGELES, 
State of California, ss: 

On this 17th day of April 1953, before me, Ferne Heinze, a notary public in 
and for said county and State, residing therein, duly commissioned and sworn, 
personally appeared Thomas J. Aspell, Jr., known to me to be the person whose 
name is subscribed to the within instrument, and acknowledged to me that he 
executed the same. 

In witness whereof, I have hereunto set my hand and affixed my official seal 
the day and year in this certificate first above written. 

[SEAL] FERNE HEINZE, 

Notary Public in and for said County and State. 


My commission expires January 22, 1954. 


Exuisit A.—MGM Stupio FEATURE PropucTION CHART 


FILMING 


Arena (Ansco 3—D)—Prod.: Arthur Loew, Jr.; Dir.: Richard Fleischer; Cast: 
Gig Young, Jean Hagen, Polly Bergen, Henry Morgan, Barbara Lawrence, Robert 
Horton. 

Easy To Love (Technicolor)—Prod.: Joe Pasternak; Dir.: Charles Walters; 
Cast: Esther Williams, Van Johnson, Tony Martin, John Bromfield. 

Great Diamond Robbery—Prod.: Wm. Wright; Dir.: Robt. Z. Leonard: Cast: 
Red Skelton, Cara Williams, Kurt Kasznar, George Matthews, Dorothy Stickney, 
James Whitmore. 

Rope’s End (Ansco 3—D)—Prod.: Nicholas Nayfack; Dir.: John Sturges; 
Cast: William Holden, Eleanor Parker, Polly Bergen, John Forsythe, Keenan 
Wynn, James Barton. 

Saadia (Technicolor)—Prod.-Dir.: Albert Lewin; Cast: Cornel Wilde, Mel 
Ferrer, Rita Gam. 


EDITING 


Affairs of Dobie Gillis—Prod.: Arthur Loew, Jr.; Dir.: Don Weis: Cast: 
Debbie Reynolds, Bobby Van, Barbara Ruick, Bob Fosse. 

All the Brothers Were Valiant (Technicolor)—Prod.: Pandro S. Berman; 
Dir.: Richard Thorpe; Cast: Robert Taylor, Stewart Granger, Ann Blyth, Betta 
St. John, Keenan Wynn, James Whitmore, Kurt Kasznar, Lewis Stone, Robert 
Burton. 
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Band Wagon, The (Technicolor)—Prod.: Arthur Freed; Dir.: Vincente Min 
nelli; Cast: Fred Astaire, Cyd Charisse, Oscar Levant, Nanette Fabray, Jack 
Suchanan, James Mitchell. 

Big Leaguer—Prod.: Matthew Rapf; Dir.: Robert Aldrich; Cast: Edward G. 
Robinson, Vera-Ellen, Jeff Richards, Richard Jaeckel, William Campbell, Car! 
Hubbell. 

Fame and Fortune—Prod.: Lawrence Weingarten; Dir.: George Cukor: Cast: 
Spencer Tracy, Jean Simmons, Teresa Wright, Anthony Perkins, Kay Williams 

Fast Company—Prod.: Henry Berman; Dir.: John Sturges; Cast: Howard 
Keel, Polly Bergen, Marjorie Main, Nina Foch, Robert Burton. 

Give a Girl a Break (Technicolor)—Prod.: Jack Cummings; Dir.: Stanley 
Donen; Cast: Marge and Gower Champion, Debbie Reynolds, Helen Wood, Bob 
Fosse, Kurt Kasznar, Richard Anderson, William Ching. 

Invitation to the Dance (Technicolor)—Prod.: Arthur Freed: Dir.: 
Kelly; Cast: Gene Kelly, Igor Youskevitch, Belita, Tamara Toumanova. 

Latin Lovers (Technicclor)—Prod: Joe Pasternak; Dir: Mervyn LeRoy; 
CAST: Lana Turner, Ricardo Montalban, John Lund, Louis Calhern, Jean Hagan, 
Beulah Bondi, Eduard Franz. 

Mogambo (Technicolor)—Prod : Sam Zimbalist ; Dir: John Ford; CAST: Clark 
Gable, Ava Gardner, Grace Kelly, Donald Sinden. 

Slight Case of Larceny, A—Prod: Henry Berman; Dir: Don Weis; CAST: 
Mickey Rooney, Eddie Bracken, Elaine Stewart, Marilyn Erskine. 

Take the High Ground (Ansco)—Prod: Dore Schary: Dir: Richard Brooks: 
CAST: Richard Widmark, Elaine Stewart, Karl Malden, Carleton Carpenter, 
Russ Tamblyn, Jerome Courtland, Steve Forrest, Robert Arthur, Chris War- 
field, William Hairston, Maurice Jara, Bert Freed, and the thousands of fighting 
men at Fort Bliss, whose cooperation made this picture possible. 


Gene 


PREPARING 


Half a Hero—Prod: Matthew Rapf; Dir: Don Weis; CAST: Red Skelton. 

Kiss Me Kate (3-D-Technicolor)—Prod: Jack Cummings; Dir: George Sidney; 
CAST: Kathryn Grayson, Howard Keel, Ann Miller, Bobby Van, Keenan Wynn, 
James Whitmore, Tommy Falls, Bob Fosse. 

Rhapsody—Prod: Lawrence Weingarten; Dir: Charles Vidor; CAST: Eliza- 
beth Taylor, Vittorio Gassman., 

Why Should I Cry—Prod: Henry Bermas; Dir: Charles Walters; CAST: Joan 
Crawford, Michael Wilding. 


COM PLETED-UNRELEASED 


Bright Road ’*—Prod: Sol Fielding; Dir: Gerald Mayer; CAST: Dorothy 
Dandridge, Philip Hepburn, Harry Belafonte, Barbara Ann Sanders, Robert 
Horton. Running Time: 69 min. 

Code Two—Prod: William Grady, Jr.; Dir: Fred M. Wilcox; CAST: Ralph 
Meeker, Sally Forrest, Keenan Wynn, Robert Horton, James Craig, Elaine 
Stewart, Jeff Richards, Robert Burton. Running Time: 69 min. 

Cry of the Hunted—Prod: William Grady, Jr.; Dir: Joseph Lewis: CAST: 
Vittorio Gassman, Barry Sullivan, Polly Bergen, William Conrad, Robert Burton. 
Running Time: 80 min. 

Dangerous When Wet (Technicolor)—Prod: George Wells; Dir: Charles 
Walters; CAST: Esther Williams, Fernando Lamas, Jack Carson, Charlotte 
Greenwood, Denise Darcel, William Demarest, Donna Corcoran, Barbara Whit- 
ing. Running Time: 121 min. 

Dream Wife—Prod: Dore Schary; Dir: Sidney Sheldon; CAST: Cary Grant, 
Deborah Kerr, Walter Pidgeon, Betta St. John, Eduard Franz, Buddy Baer, 
Les.?'remayne, Bruce Bennett, Richard Anderson. Running Time: 99 min. 

Julius Caesar—Prod: John Houseman; Dir: Joseph Mankiewicz; CAST: 
Marlon Brando, James Mason, John Gielgud, Louis Calhern, Edmond O’Brien, 
and Greer Garson, Deborah Kerr. Running Time: 121 min. 

Lili (Technicolor ).—Prod: Edwin H. Knop’; Dir: Charles Walters: CAST: 
Leslie Caron, Mel Ferrer, Jean Pierre Aumort, Kurt Kasznar, Zsa Zsa Gabor. 
Running Time: 81 min. 

Never Let Me Go (England).—Prod: Clarence Brown; Dir: Delmer Daves; 
CAST: Clark Gable, Gene Tierney, Bernard Mi'es, Richard Haydn, Belita, Karel 
Stepanek. 


1 Formerly “See How They Run.” 


Rema 
June Al 
othy Da 

Ride, 
CAST: 

Scant 
CAST: 
thur Sh 

Smal 
CAST: 
Bobby 

Soml 
Ricard 
Carlo, - 
Jose Gi 

Story 
cente J 
OUS L 
Leslie 
With: 
ning T’ 

Time 
Glenn 
Runni 

You 
CAST 

Walsh 
Thom] 


The Ms 
The De 
My Mi 
} ecaus 
Apache 
Everyt 

yours 
Ivanho 
Prisone 
Hour 0 
Plymo 
Sky Fi 
Millior 
A hove 
Despel 


Jeopar 
The N 
The H 
Rogue 
Battle 
Confik 
I Lov 
Somb 
Small 
The 

Eve 
Code 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES S10 


Remains To Be Seen—Prod: Arthur Hornblow, Jr.; Dir: Don Weiss, CAS 
June Allyson, Van Johnson, Louis Calhern, Angela Lansbury, John Beal, Dor 
othy Dandridge, Sammy White. Running Time: 89 min. 

Ride, Vaquero (Ansco Color)—Prod: Stephen Ames; Dir: John Fart 
CAST: Robert Taylor, Ava Gardner, Howard Keel, Anthony Quinn, Kurt Kazmai 

Scandal at Scourie (Technicolor )—Prod: Edwin Knopf; Dir: Jean Negulese 
CAST: Greer Garson, Walter Pidgeon, Donna Corcoran, Agnes Moorehead, Ar 
thur Shields, Philip Ober. Running time: 90 min. 

Small Town Girl (Technicolor)—Prod: Joe Pasternak; Dir: Leslie Kardos;: 
CAST: Jane Powell, Farley Granger, Ann Miller, S. Z. Sakall, Robert Keith, 
Bobby Van, Billie Burke, Fay Wray, Nat King Cole. Running Time: 93 min 

Sombrero (7 echnicclor )—Prod: Jack Cummings, Dir: Norman Foster: CAST: 
Ricardo Montalban, Pier Angeli, Vittoria Gassman, Cyd Charisse, Yvonne de 
Carlo, Rick Jason, Nina Foch Kurt Kasznar, Walter Hampden, Thomas Gomez, 
Jose Greco. Running Time: 103 min. 

Story of Three Loves, The (Technicolor)—Prod: Sidney Franklin; Dir: Vin- 
cente Minnelli—(MADEMOISELLE) : Dir: Gottfried Reinhardt—(THE JEAL 
OUS LOVER) and (EQUILIBRIUM): CAST: Pier Angeli, Ethel Barrymore, 
Leslie Caron, Kirk Douglas, Farley Granger, James Mason, Moira Shearer: 
With: Agnes Moorehead, Ricky Nelson, Zsa Zsa Gabor, Richard Anderson. Run- 
ning Time: 122 min. 

Time Bomb (Hngland)—Prod:Richard Goldstone; Dir: Ted Tezlaff: CAST: 
Glenn Ford, Ann Vernon, Maurice Denham, Harcourt Williams, Victor Maddern. 
Running Time 77 min. 

Young Bess (Technicolor)—Prod: Sidney Franklin; Dir: George Sidney; 
CAST: Jean Simmons, Stewart Granger, Deborah Kerr, Charles Laughton, Kay 
Walsh, Guy Wolfe, Kathleen Byron, Cecil Kellaway, Leo G. Carroll, Rex 
Thompson, Elaine Stewart, Dawn Addams. 


OW 5 


Exurpsit B. Loew’s, Inc., Los ANGELES, CALIF., 1952-53 SEASON 


First run Los Angeles, Calif. (downtown) 
Theaters solicited 


Para- RKO- Warner 


Palace Orpheum mount Hillstreet Bro 


ie Devil Makes Three 

fy Man and I 

ecause You’re You 
Apache War Smoke 
Everything I have 

yours. 
Ivanhoe 
Prisoner of Zenda 
Hour of 13 
Plymouth Adventure 

kv Full of Moon 
Million Dollar Mermaid 
Above and Beyond 
Desperate Search 

The Bad and the Beauti- 

ful. 
The Clown 
Jeopardy 
The Naked Spur do 
lhe Hoaxters No bi 
Rogues’ March Bid 
Battle Circus do 
Confidentially Connie do 
I Love Melvin do 
Sombrero do 
Small Town Girl do 
The Girl Who Had do 

Everything. 
Code Two do 


The Merry Widow 
tT} 


eee Cll LL LLL LLL 


83617—53-——__56 
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First run Los Angeles, Calif. (Hollywood) 





Theaters solicited 





Production 
Para- 


| 
| Egyptie 
| Egyptian } mount 


Pantages | 


The Merry Widow_._____..--- nigkveee. .| No bid_- : Egyptian. 
The Devil Makes Three..._......__- aa do_. No bid Do. 
My Man and I $328 a. RA G0. 25;- do_ a Do. 
Apache War Smoke bee do ode). uO... ca Kh de As Do. 
Everything I Have is Yours mand t le capcecdes DO a A Do. 
Ivanhoe. ; canceas SE ccs Bid Te A Paramount, 
Prisoner of Zenda bs ee a | ee ee a Egyptian. 
Hour of 13 asses b i: TBE. te otk Ok. cbs Stites Do. 
Plymouth A¢ iventure ng ..do. ..do is il Do. 
Sky Full of Moon. aes = a. (SEE: eae we hE ede No bid. Do. 
Million Dollar Mermaid_._..___-- do_. 33.002i,..24 No Bid... .4...d0 15 Do. 
Above and Beyond ; ogee BEY ae et Peres er Ve te ee Do. 
Desperate Search eae do... Os 423 54h OO 55. cine Do. 
The Bad and the Beautiful a ___| No bid. pc elceciie ae J Teron Vogue. 
The Clown______- iw at dE isdoxek CO Si OSL) igyptian. 
Jeopardy - r ones MoucS: hes Oko ts do___ spl ODtcacer Do. 
= he Naked Spur. Scena une soe Bid ...do ...do ‘ Do. 
he Hoaxters__........----------------| No bid____| No bid____|...do_____- Be Sees. 
Rogue’ s March___- ; ‘ O60 Ose hh Oe: ...).f eggption: 
Battle Cirecus____ sasniilickl oaks ..do 6d adena thse Do. 
Confidentislly Co WRU a? oaks<catec eters Newest, ee tee nat Do. 
I Love Melvin eunee icbbetokae@oaseccabas y Do. 
Som brero___. ae £3 Oise 5 Tse bau : Do. 
Small Town Girl eee egd adie 4 nibunayepicehla Do. 
The Girl Who Had Everything. ._.__-|_- aa is i aad Do. 
Code Two . aes Do. 

















ExHIsBIT C 
DECEMBER 19, 1952. 


Re: NAC: EHP, 60-6-30-5, Palo Alto Drive-In, Palo Alto, Calif, 


NEWELL A. CLAPP, Esq., 
Acting Assistant Attorney General, 
Department of Justice, Washington, D. C. 


DeaR Mr. Ciapp: Your letter of September 30, 1952, on the above subject 
relates primarily to the complaint concerning the availability of the Palo Alto 
Drive-In Theater and that its availability is later than the Starlite Drive-In 
Theater in Belmont and the Monte-Vista Drive-In at Mountain View. 

By letter dated August 9, 1952, Mr. Meek, the operator of the Palo Alto 
Drive-In, complained concerning his availability to our San Francisco office. 
The matter was thoroughly investigated by our sales department and in view 
of certain competitive relationships between this drive-in and other situations 
in the area, and particularly because of this exhibitor’s unsatisfactory record 
relating to his delinquencies in liquidating his contract obligations and under- 
reporting, our sales department did not believe Mr. Meek’s request was justified 
upon the merits. In spite of this, and in order to eliminate complaints wherever 
possible, it was decided to afford the Palo Alto Drive-In precisely the availability 
which he requested. This was decided upon prior to the receipt of your letter 
which was dated September 30, the decision being evidenced by a letter from 
our San Francisco exchange to the sales department at New York, dated Sep- 
tember 16, 1952, and the reply to this letter by our sales department in New 
York, dated September 19, 1952. The effectiveness of the change was delayed 
by reason of the sudden death of our San Francisco branch manager, Mr. Wing- 
ham, on September 22, 1952. 

The granting to the Palo Alto Drive-In Theater of the availability requested 
by him obviates the necessity of any further reply to the first page of your 
letter. We do wish, however, to say that a careful investigation into this situa- 
tion indicates that Mr. Meek was given every possible consideration and that 
his statement that “he is penalized additionally for not buying all of our pictures 
by being offered pictures at prices which make it impossible for him to buy 
the product concerned” is wholly without foundation and justification. The 
example cited by him concerning Girl in White is untrue, first, because the 
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picture was offered according to our records, to the Palo Alto Drive-In at 30 
percent, or $125 flat, and, secondly, because it was offered to others on per- 
centage. It was offered to the Starlite Drive-In Theater, to which Mr. Meek 
refers in particular, at 30 percent, and to other theaters on sliding scale pegged 
at 30 percent or upon scales where 30 percent could be earned. 

Mr. Meek is also incorrect in his advice to you set forth in the first para- 
graph on page 2 of your letter, to the effect that he has used most of our product 
at the Redwood Drive-In. In the 1949-50 season the Redwood Drive-In played 
t out of 41 pictures. In the 1950-51 season this drive-in exhibited 18 out of 
39 pictures ; in the 1951-52 season, 14 out of 41 pictures. Furthermore, his state- 
ment that Metro sold pictures to the Affiliated Circuit for its drive-in (Village 
Drive-In) after he purchased them for his drive-in and permitted the Village 
Drive-In to play those pictures ahead of him is not in accord with the facts. 
All of the pictures which played at the Village Drive-In and also at the Redwood 
Drive-In had their first exhibition at the Redwood Drive-In, except When in 
Rome, which was sold to the Redwood Drive-In and the Village Drive-In on 
the same day, June 30, 1952. The Redwood Drive-In also licensed Carbine 
Williams and Skirts Ahoy on that day and has refused to date to play these 
pictures unless the terms are adjusted. 

Mr. Meek’s reference to “dollar night” has no application to this company 
as he has only recently advised our exchange that he is not interested in 
exhibiting Metro pictures on those nights. 

We believe that the foregoing adequately demonstrates that Mr. Meek has 
been given even greater consideration than his dealings with this company 
merit. Our principal difficulty with him is his refusal to fulfill his contractual 
obligations and his desire to change terms after they have been agree: upon 
and the contract executed. At the Rancho Drive-In Theater in San Pablo, we 
had a discrepancy on Singing in the Rain of 361 admissions, which was settled 
by the payment by Mr. Meek of an additional payment of $70.20 over and above 
the amount which he originally reported in his box-office statement. 

We hope that Mr. Meek’s future dealings with us will justify our decision of 


affording him the earlier availability which he requested. 
Very truly yours, 


BENJAMIN MELNIKER. 


Appenpix No. 498 


AFFIDAVIT OF C. JAMES BRIANT 
STATE oF LOUISIANNA, 
Parish of Orleans, 8s: 


C. James Briant, being duly sworn, deposes and says: 

I have been branch manager of the New Orleans branch of Loew’s Inc., since 
1917. In my capacity as branch manager, I supervise the distribution of the 
pictures of Loew’s within the area covered by my branch. Among the accounts 
handled by my office is the Evangeline Theater, situated in New Iberia, La., op- 
erated by Philip A. Sliman, whom I have known for approximately 20 years. 

I make this affidavit in response to charges made by Mr. Sliman against me 
and my employer before the Subcommittee on Monopoly of the Select Committee 
on Small Business. Briefly stated, those charges were: For some years prior to 
1950, Mr. Sliman enjoyed the exclusive showing on first run of all the pictures 
distributed by Loew’s Inc.; in July 1950, he received a communication from my 
company to the effect that we would require him to bid against a former Para- 
mount affiliate for our product in New Iberia; that in September 1950, this com- 
pany notified Mr. Sliman that there would be a split of product in New Iberia, 
and that he was again notified in March 1952 


52, that this company was returning 
to bidding on its product in New Iberia. Mr. Sliman has thus tried to create 


the impression that my company has periodically changed its selling practices 
in order to accommodate a former Paramount affiliate or for other reasons not 
entirely proper. 

Mr. Sliman also charged that this company sought an alteration of the con- 
tract for the picture Battleground in 1950; he testified that he bought the picture 
under a contract whereby the playing time was to be 2 days, and that subse- 
quently I insisted that the picture be played 3 or 4 days. 
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The facts with respect to my dealings with Mr. Sliman as to the above mat. 
ters are as follows: 

It is true that for some years prior to 1950 we licensed our pictures ex- 
clusively to Mr. Sliman in New Iberia. On July 13, 1950, Loew’s commenced 
licensing its pictures on a competitive bidding basis between the Evangelins 
Theater (capacity 700) operated by Mr. Sliman, and the Essanee (capacity 
1,018) operated by Mrs. Julius Sharf and Elias Elias, who booked pictures 
through Theater Service Corp. The Essanee Theater is in fact an independent 
operation. Request for such bidding had been made by Mr. Page Baker of 
Theater Service Corp., a booking and buying organization. This bidding was 
authorized in accordance with the policy of Loew’s, Inc., to have competitors 
bid for its pictures only when a specific request for bidding is made. The bids 
for the first three pictures submitted to the Evangeline and Essanee were won 
by the Essanee. Thereafter, at Mr. Sliman’s request, on September 15, 1950, 
we authorized an equal division of our pictures first run in New Iberia between 
the Evangeline and Essanee Theaters. During the 1950-51 season, the Essanee 
Theater played 19 of our pictures and paid a total rental of $3,453; Mr. Sliman’s 
theater, the Evangeline, played 16 pictures and paid a total rental of $1,478. 

At about this time, the operators of the Essanee Theater had erected a new 
1,090-seat theater, the Colonial, in New Iberia, and during the first part of thi 
1951-52 season the pictures were split on a basis of 50 percent for the Evangeline 
Theater and the other 50 percent between the Essanee and Colonial Theaters. 

On September 13, 1951, I received from Mr. J. V. O’Quinn a request on behalf 
of the Echo Drive-In Theater (capacity 452 cars and located approximately 
3 miles from downtown) for first-run bidding in New Iberia. At this time the 
request was considered and it was decided that because of the approaching 
winter season it would be inadvisable to permit the drive-in to bid for first run 
We suggested to the exhibitor that if he was still interested in bidding for our 
product after the winter months, he should again contact us at that time. The 
exhibitor renewed his request in January 1952, and, after reconsideration of 
the entire situation, Loew’s decided to grant the request of this exhibitor for th« 
opportunity to bid for pictures on first run in New Iberia. Bidding was in- 
stituted pursuant to this request in July 1952. 

With respect to Mr. Sliman’s complaint regarding my insistence upon the 
alteration of the contract terms on the picture Battleground, on January 24, 
1950, our salesman, V. H. Bridges, took Mr. Sliman’s application for Battle- 
ground, calling for Sunday-Monday playing time. 

I subsequently wrote Mr. Sliman and told him that we were justified in ask- 
ing for more playing time because the picture was an outstanding one; in fact 
the most important picture of the entire season. Thereafter, Mr. Sliman orally 
agreed with me for the extra day’s exhibition. The grosses produced on this 
picture at the Evangeline Theater, namely ; $418.75 on Sunday, March 19, 1950; 
$270.30 on Monday, March 20; and $202.68 on Tuesday, March 21, were larger 
than normally returned by the theater and justified my belief that the further 
playing time was warranted. 

I have been doing business with Mr. Sliman for about 20 years, during which 
time I have negotiated with Mr. Sliman for the exhibition of many hundreds 
of pictures. This is the only instance that I can recall of making any attempt 
to obtain from Mr. Sliman greater playing time under these circumstances. 

C. J. BRrANt. 

Sworn to before me this 25th day of April 1953. 

[SEAL] FRANK S. NorMANN, 

Notary Public, Parish of Orleans, State of Louisiana. 


My commission is issued for life. 


AppEenpIx No. 49c 


AFFIDAVIT OF LEROY BICKEL 
STATE OF TEXAS, 
County of Dallas, ss: 

Leroy Bickel, being duly sworn, deposes and says: I have been the branch 
manager of the Dallas branch of Loew’s Inc., since 1917. As such, my primary 
duties are the supervision of the distribution of the pictures of Loew’s Inc., 
within the area covered by the Dallas exchange office of Loew’s. 
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I have known Col. H. A. Cole for many years. I also knew Colonel Cole’s 
brother, Major Cole, who died in 1951. Prior to his death he did the buying; 
i. e., the licensing of pictures for the American Theater in Bonham, ‘Tex. During 
the period when Major Cole did the buying, I dealt with him on behalf of Loew's, 
Inc. and I have not serviced the account thereafter. Since his death, Horace 
Falls have done the buying for the American Theater in Bonham, Tex., and 
Vernon Smith, our salesman, has been assigned to this account. Negotiations 
for the licensing of Loew’s pictures at the American Theater are conducted on 
our part by Mr. Vernon Smith and Mr. Falls for Colonel Cole. 

Colonel Cole has testified before the Subcommittee on Monopoly of the Select 
Committee on Small Business (record, p. 843) that he commenced negotiations 
with me for the licensing of the picture, Quo Vadis, and that during the nego 
tiations he stated to me that he did not intend to advance the admission price. 
Colonel Cole further testified that the negotiations stopped at the time and that 
I walked out on him. 

I did not conduct any negotiations with Colonel Cole for the licensing of 
Quo Vadis for his theater in Bonham, Tex. As appears from the accompanying 
affidavit of Vernon Smith, Loew’s salesman, the negotiations for the licensing 
of this picture for that theater were conducted by him with Colonel Cole’s repre- 
sentative, Horace Falls. I can state definitely, however. that I did not request 
or demand increased admission prices as a condition to the licensing of Quo 
Vadis in any of my negotiations with any exhibitor for the licensing of this 
picture. 

Leroy BICKEL. 

Sworn to before me this 24th day of April 1953. 


[SEAL] MILDRED FREEMAN. 


APPENDIX No. 49D 


AFFIDAVIT OF VERNON SMITH 
STATE OF TEXAS, 
County of Dallas, ss: 

Vernon Smith, being duly sworn, deposes and says: I have been employed as 
a salesman by Loew’s, Inc., in the Dallas branch since 1939. The American 
Theater, Bonham, Tex., is one of my accounts, and has been since Horace Falls 
commenced buying for this theater after the death in 1951 of Major Cole, Colonel 
Cole’s brother. All my negotiations for the licensing of pictures to the American 
Theater have been conducted exclusively with Mr. Falls, and he is the person 
with whom I negotiated for the licensing of the picture, Quo Vadis. 1 had abso- 
lutely no dealings with Colonel Cole with respect to the licensing of that picture. 

In my negotiations with Mr. Falls for the licensing of Quo Vadis for exhibition 
at the American Theater in Bonham, Tex., I offered the picture to him on the 
basis that the theater would pay to Loew’s, Inc., 50 percent of the gross, with a 
sliding scale up to 70 percent of the gross, i. e., if the gross increased, our per- 
eentage of the gross would increase. These terms were better than the terms 
generally applicable on Quo Vadis. Mr. Falls refused to pay the rental terms 
which I offered him, and at that time I told him that I was unable to license the 
picture to him solely for that reason. At no time during our negotiations did 
Mr. Falls or I say anything at all about the admission price to be charged at the 
theater in Bonham. 

VERNON SMITH. 
Sworn to before me this 24th day of April 1953. 


[SEAL] MILDRED FREEMAN, 
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Aprenprx No. 492 


Loew’s Incorporated 1951-52 
Number of 
engagementa 
Title ae ven 
The People Against O’Hara 
Angels in the Outfield 
Mr. Imperium 


TRIN POTN EIR oc a cssir bic iaraeite meet catgeskitnend hope ea at ee 1 
3annerline 


‘,< i 
16, 468 
TR i 14, 537 
The Unknown Man 
Too Young To K 
The Light Touch 


Invitation___ 

Shadow in the Sky-- 

Lone Star 

The Belle of New York : 
NG ne ee ee ene a inc eer ace a ae ol 10, 964 
move is: Better Than TVGr 3. neste sea 10, 241 
The Wild North 


Talk About 

When in Rome__-_ 

Young Man with os 
baie: Oy aitineie a sl fae alte oat Do a et go ord 13, 608 
The Girl in White 

Skirts 


12, 295 
Scaramouche____.___-___ in bb chewed dubbintde ks at abs ietadigddalsaddbee2, OF 12, 547 
Lovely to Look At 12, 230 
Washington Story 
Holiday for Sinners 


Appenpix No. 49r 


Day LETTER SENT TO ALL BRANCH, District, AND SALES MANAGERS RE COMPLIANCE 
WitTH DEcREES 


JuLy 3, 1946. 

In conformity with the opinion of the court in the Paramount case and effec- 
tive immediately, no further contracts will be taken which contain admission 
price provisions. Commencing immediately, strike out by using cross marks the 
paragraph on the back of the printed form of contract headed “IX Admission 
Prices” and leave the spaces for admission prices in the schedule on the front 
of the contract blank. On applications which have already been signed by the 
exhibitor and forwarded to the home office for approval, these provisions will 
be stricken out at the home office. On contracts now in force we will not in- 
sist on the minimum admission prices stipulated but they will be waived. 
Special care should be taken in watching reductions in admisison prices and if 
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any such reduction takes place which is likely to adversely affect other theaters, 
this information should be immediately communicated to the home office. No 
holdover runs are to be taken in any situation where they do not exist today, 
or even where there is a present moveover run it shall not be changed to any 
different theater. The whole problem of moveovers is being considered and 
our final decision will be communicated to you at a later date. 

W. F. Rocers. 


[Sent to all branch managers] 
JuLyY 18, 1946. 
Mr. HARRY ROSENBLATT, 
New Haven, Conn. 

DEAR Mr. ROSENBLATT: AS you are well aware, the opinion of the Federal 
court in U. 8. v. Paramount has presented many and complicated problems, 
the adjustment to which will require substantial changes in our methods of 
doing business. It is necessary for you to comply religiously with the following 
most important instructions. 

In regard to group 17, which is now being offered to the trade, and with respect 
to any earlier groups remaining unlicensed at this time, you are herewith advised 
that you are prohibited immediately from insisting that the entire group be 
licensed. Henceforth each picture must stand on its own. No contract written 
or dated later than July 25 can be considered on any other basis than the licens- 
ing of each picture separately and independently of any other picture. 

In other words, with respect to any unsold product or any group, you must 
offer each picture separately and cannot refuse to license any picture or pictures 
merely because the exhibitor declines to license all of the pictures in the group. 
If an exhibitor desires of his own accord to license all the pictures in a particular 
group as such groups have heretofore been set up, you may include all of such 
pictures on a single contract as a matter of business convenience. Where an 
exhibitor wishes to license some but not all of the pictures of a group as here- 
tofore constituted, you can use the regular printed form of contract and strike 
out the names of the pictures that such exhibitor does not desire to license. 

Before any application is taken from this point on, the following phrase 
should be inserted on the face of the contract form in the space heretofore used 
for the insertion of admission prices: 

“Each picture listed hereon has been separately offered and licensed by the 
distributor to the exhibitor.” 

This language shall be inserted by typewriter with capital letters until you 
receive from Mr. Harold Postman a rubber stamp which may be used instead 
of the typewriter. In every instance have the exhibitor initial the above lan- 
guage before signing the application for the contract. 

We are very apprehensive that our right to designate may become impracti- 
eable under the new order of things, and for this reason each picture will have 
to be separately priced. To accomplish this purpose, and in view of the fact 
that we have not had any performatce on Courage of Lassie, Three Wise Fools, 
or Faithful in My Fashion, you will, therefore, only be able to sell three pictures, 
that is, The Green Years, Easy to Wed, and Boys’ Ranch. 

Both The Green Years and Easy to Wed should each be sold at top terms for 
individually offered pictures, and Boys’ Ranch should be offered at the appropri- 
ate third bracket price. 

On groups prior to group 17, not yet sold, the individual pictures should be 
offered separately at the designated terms which you have already received. 

In the event that any exhibitor who has already bought group 17 or any 
previous groups desires to exclude one or more pictures in any such group already 
licensed to him, then we should relieve the exhibitor of playing such picture or 
pictures. We would, however, like to know the reason for the exhibitor’s desire 
to exclude any such picture, though of course this is to have no bearing on your 
granting him the exclusion. This right to eliminate pictures already bought 
will prevent any possible discrimination between the exhibitors who buy early 
and those which you will sell after the receipt of these instructions. 

The individual selling of pictures theater by theater will necessarily preclude 
“or” contracts, i. e., a single contract which permits the exhibitor to play the 
picture in theater A or theater B. Since the pictures must be licensed one at a 
time, the exhibitor will have to make up his mind tn which of the theaters he 
operates, each picture will actually be played. 
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Not all portions of the court’s opinion can be put into effect at this time, but 
will be made effective when the final decree is entered. Further instructions 
will be issued from time to time as they become necessary or practicable. 

The foregoing is to become effective immediately and your telegraphic acknow]- 
edgment of your complete understanding is requested. If your salesmen are 
not in the office at the time this letter is received, they should be called for a 
special meeting, together with your bookers, not later than Saturday, July 20, 
and the acknowledgment of the salesmen and the bookers is necessary in addition 
to your own. A complete understanding of our entire selling organization on 
this important matter cannot be overemphasized. 

Sincerely, 


{Sent to all branch managers] 


JANUARY 31, 1947. 
Mr. T. E. Lucy, 


Atlanta, Ga. 


Dear Mr. Lucy: On many occasions, letters requiring attention of the Legal 
Department are sent by exhibitors or others directly to our branch offices. If 
such letters (in some instances from attorneys threatening litigation) are not 
forwarded to the home office promptly, we are seriously handicapped in pre- 
paring our report, and it may prove extremely dangerous. It is important, 
therefore, that you forward to us, without delay, all correspondence which re- 
quires our attention. 

3efore we can intelligently consider many of these letters, such as requests 
for improved runs or availability, or to bid or negotiate for our product, we re 
quire certain information. It will save considerable time and duplication of 
effort if, when sending us such letters, you will also send us information for each 
theater which may be affected or involved, as per the enclosed sample form, sup 
plemented by any additional remarks you consider pertinent, such as age and 
condition of the theater, appointments, extent of competition, and a chart or map 
showing relative locations as well as distances between competing theaters, 
etc. Your recommendations will also be very helpful. 

If assembling this information will cause any undue delay, please send us the 
letter immediately and advise approximately when information will follow. At 
the same time, you are to acknowledge receipt of the letter to the sender (as 
per attached form) and forward a copy of the acknowledgment to us. Copies 
of all letters should be sent to Mr. Rodgers, your district manager, sales manager, 
his home office assistant, and anyone else who ordinarily receives copies of 
such correspondence. The information submitted should not be sent to anyone 
at the home office other than to us. 

The importance of carefully following these instructions cannot be over- 
emphasized. Please acknowledge receipt of this communication and your un- 
derstanding thereof. 

With kindest regards. 

Sincerely, 
JAY M. EISENBERG. 


| Sent to all branch managers] 


FERRUARY 21, 1947. 

The following instructions relating to the decree of the court in United 
States v. Paramount, et al, dated December 31, 1946, are given you pursuant 
to the advice of Mr. J. Robert Rubin, our counsel. 

The decree in the Government suit becomes effective on March 1, 1947, except 
as to certain portions which become effective July 1, 1947. 

The purpose of this letter is to advise you of every section of the decree 
relating to the distribution of features, which becomes effective on March 1, 
1947, so that you will be fully apprised as to how to operate in conformity with 
these provisions. The importance of strict and full compliance with the decree 
cannot be overemphasized. Any violation of the decree not only makes the 
company, but also anyone acting on behalf of the company, personally, subject 
to a charge of contempt of court by the Government. Section II specifically 
reads “Each of the defendant-distributors (naming each, including Loew’s), 
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and any and all individuals who act in behalf of any thereof with respect to the 
matters enjoined * * * is hereby enjoined.” 

For your information, the filing of an appeal, by one or more of the parties, 
from certain portions of the decree, will not, of itself, postpone the effective date 
of the provisions referred to below. Although some of the matters stated below 
have been covered by previous communications to you, we are including below 
all of the provsions of the decree which you must strictly observe: 


1. ADMISSION PRICES 


This company is enjoined “from granting any license in which mini- 
mum prices for admission to a theater are fixed by the parties, either in writ- 
ing or through a committee, or through arbitration, or upon the happening of 
any event or in any manner or by any means.” (Sec. II, par. 1, of decree). 

This means that Loew’s must not insert any minimum admission prices in any 
license agreement with any exhibitor and must not directly or indirectly in any 
manner whatever, fix or agree with any exhibitor as to the admission prices of 
any theater. This matter was previously covered by a telegram from the writer 
to all branches dated July 3, 1946. 


2. CLEARANCE PROVISIONS 


The eight defendants (Loew’s, Paramount, Fox, RKO, Warners, Universal, 
Columbia, and United Artists) are prohibited “from agreeing with each other, or 
with any exhibitors or distributors to maintain a system of clearances; the term 
“clearances” as used herein meaning the period of time stipulated in license 
contracts which must elapse between runs of the same feature within a particular 
area or in specified theaters” (sec. Il, par. 2 of decree). 

This means that this company can only grant clearance in a license agreement 
between it and an exhibitor in favor of the exhibitor’s theater named in the 
license agreement over specified theaters or over a specified area. Since this 
company licenses theater by theater, clearance is also to be granted theater by 
theater and only the clearance granted in favor of the theater covered by a 
license agreement is to be included in such license agreement. There must be no 
outside schedules containing clearances or any verbal or implied understandings 
as to clearances. 


3. CLEARANCES 


(a) This company is prohibited “from granting any clearance between theaters 
not in substantial competition” (sec. IT, par. 3, of decree). 

(b) This company is prohibited “from granting or enforcing any clearance 
against theaters in substantial competition with the theater receiving the license 
for exhibition in excess of what is reasonably necessary to protect the li 
in the run granted” (sec. II, par. 4, of the decree). 

(c) “Whenever any clearance provision is attacked as not legal under the 
provisions of this decree, the burden shall be npon the distributor to sustain the 
legality thereof” (sec. II, par. 4, of decree). 

Clearance must be reasonable both as to time and area. If there is no sub- 
stantial competition between theaters, there must be no clearance between them 
since any clearance granted would be unreasonable as to area. If there is sub- 
stantial competition between theaters the question then is whether the clearance 
granted is unreasonable as to time, that is, too long in point of time. To 
determine whether any clearance is unreasonable 
factors should be taken into consideration : 

1. The admission prices, as set by the exhibitors, of the theaters involved ; 

2. The character and location of the theaters involved, including size, type 
of entertaininment, appointments, transit facilities, ete. ; 

3. The policy of operation of the theaters involved, such as the showing of 
double features, gift nights, giveaways, premiunis, cut-rate tickets, lotteries, ete. ; 

4. The rental terms and license fees paid by the theaters involved and the 
revenues derived by the distributor-defendant from such theaters; 

». The extent to which the theaters involved compete with each other for 
patronage ; 

6. The fact that a theater involved is affiliated with a defendant-distributor 
or with an independent circuit of theaters should be disregarded. 

The order in which the above are listed does not necessarily indicate the order 
of importance. 
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In view of subparagraph C above, relating to the burden of sustaining the 
legality of clearance, you must be in a position to show in every case that the 
clearance granted is reasonable. 

As you know, the sales department, in conjunction with the legal depart 
ment, has been reviewing, for some time, the clearances granted by this compan; 
The sales managers are now in the course of conferring with each of their branc! 
managers on the general subject of runs and clearances. You should be pri 
pared to and are to discuss with your sales manager, all clearances which in yo 
opinion are questionable. After such discussion, you will please forward t 
the writer a list of all clearances, if any, which are believed to be questional 
stating as to each, your recommendations and reasons therefor. Copies of t) 
letter to the writer are to be sent to your district and sales manager. 


4, FRANCHISES 


This company is prohibited “from further performing any existing franchise 
to which it is a party and from making any franchises in the future. The 
term ‘franchise’ as used herein means a licensing agreement or series of licens 
ing agreements, entered into as a part of the same transaction, in effect for more 
than one motion-picture season and covering the exhibition of pictures released 
by one distributor during the entire period of agreement” (sec. Il, par. 5 o 
decree). 

As you know, we have not been making any franchises for many years, and 
in accordance with the above and past policy, will not make any in the future. 


5. FORMULA DEALS AND MASTER AGREEMENTS 


This company is prohibited “from making or further performing any formula 
deal or master agreement to which it is a party. The term ‘formula deal’ as 
used herein means a licensing agreement with a circuit of theaters in which the 
license fee of a given feature is measured for the theaters covered by the agree- 
ment by a specified percentage of the feature’s national gross. The term ‘master 
agreement’ means a licensing agreement, also known as a ‘blanket deal’ covering 
the exhibition of features in a number of theaters usually comprising a circuit” 
(sec. II, par. 6. of decree). 

This company has never made any formula deals, and in accordance with the 
above, and past policy, will not make any in the future. This company has, as 
you know, for some time in the past, discontinued making any master agreements, 
and in accordance with the above, and past policy, we will not make any master 
agreements in the future. 


6. LICENSING ON THE MERITS, THEATER BY THEATER, PICTURE BY PICTURE 


Section II, paragraphs 7 and 8, do not become effective in accordance with the 
terms of the decree until July 1, 1947. As a matter of company policy, however, 
the following portions of these paragraphs have been the policy of this company 
for some time, and will continue to be the policy of this company : 

(a) This company is prohibited “from performing or entering into any license 
in which the right to exhibit one feature is conditioned upon the licensee’s taking 
one or more other features” (sec. II, par. 7). 

(b) “Each license shall be granted solely upon the merits and without dis- 
crimination in favor of affiliates, old customers, or others” (sec. II, par. 8 (b) 
of decree). 

(c) “Each license be offered and taken theater by theater and picture by pic- 
ture” (sec. II, par. 8 (d) of decree). 


7. DEMAND FOR RUN BY EXHIBITOR 


This company is prohibited “from arbitrarily refusing the demand of an 
exhibitor, who operates a theater in competition with another theater not owned 
or operated by a defendant distributor, or its affiliate or subsidiary, made by 
registered mail, addressed to the home office of the distributor, to license a 
feature to him for exhibition on a run selected by the exhibitor, instead of 
licensing it to another exhibitor for exhibition in his competing theater on such 
run. Such demand shall be deemed to have been refused either upon receipt 
by the exhibitor of a refusal in writing, or upon the expiration of 10 days after 
the receipt of the exhibitor’s demand (sec. II, par. 9 of decree). 
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Under this section, an exhibitor has the right to demand by registered mail 
addressed to the home office, that a feature be licensed to him for exhibition on a 
run selected by him, instead of it being licensed to another exhibitor for exhibi- 
tion in a competing theater on such run. This company is prohibited from 
arbitrarily refusing such demand. (Metro product which is exhibited in Loew 
theaters cannot be the subject of a demand under this section.) 

Since an exhibitor must make his demand by registered mail addressed to 
the home office, each branch office will be notified of the proper procedure as 
soon as the home office receives such a letter. 

Of course, should you receive a letter directly from an exhibitor, demanding 
a run, the letter should be forwarded immediately to the writer. 

You are requested to have your office manager, each salesman and booker in 
your exchange read carefully and then initial this letter. Please acknowledge 
receipt and your full understanding of this letter to the writer. 

Sincerely, 
Wrtt1AM FF. Ropcers. 


Avoust 6, 1948. 
Mr. J Soau, 
Cleveland, Ohio. 


DeaR Mr. Soca: The District Court of the United States for the Southern 
District of New York on June 25, 1948, entered its order on the mandate of the 
Supreme Court of the United States. 

This means that subject to the further order of the court those portions of 
the decree of December 31, 1946, which have not been reversed by the Supreme 
Court of the United States, are now in full force and effect. Although this 
company has been, for some time, conforming its sales policies with the pro- 
visions made effective by the order of June 25, 1948, it is now desired to point 
out specifically these effective portions because they now represent the order 
of the United States district court and must be strictly observed. The im- 
portance of strict and full compliance cannot be overemphasized. Violation of 
any of these effective portions makes the company and all individuals acting 
in its behalf, liable for punishment for contempt of court. There are quoted 
below those portions of the decree which relate to distribution and which are 
in full force and effect: 

“Bach of the defendant distributors (Loew’s Inc. being one of them) * * * 
and any and all individuals who act in behalf of any thereof with respect to the 
matters enjoined * * * is hereby enjoined: 

“Paragraph 1. From granting any license in which minimum prices for admis- 
sion to a theater are fixed by the parties, either in writing or through a committee, 
or through arbitration, or upon the happening of any event or in any manner or 
by any means. 

“Paragraph 2. From agreeing with each other or with an exhibitors or dis- 
tributors to maintain a system of clearances; the term ‘clearances’ as used herein 
meaning the period of time stipulated in license contracts which must elapse 
between use of the same feature within a particular area or in specified theaters. 

“Paragraph 3. From granting any clearance between theaters not in sub- 
stantial competition. 

“Paragraph 4. From granting or enforcing any clearance against theaters in 
substantial competition with the theater receiving the license for exhibition in 
excess of what is reasonably necessary to protect the licensee in the run granted. 
Whenever any clearance provision is attacked as not legal under the provisions 
of this decree, the burden shall be upon the distributor to sustain the legality 
thereof. 

“Paragraph 6. From making or further performing any formula deal or master 
agreement to which it is a party. The term ‘formula deal’ as used herein means 
a licensing agreement with a circuit of theaters in which the license fee of a 
given feature is measured for the theaters covered by the agreement by a 
specified percentage of the feature’s national gross. The term ‘master agree- 
ment’ means a licensing agreement, also known as a ‘blanket deal’ covering the 
exhibition of features in a number of theaters usually comprising a circuit. 

“Paragraph 7. From performing or entering into any license in which the 
right to exhibit 1 feature is conditioned upon the licensee’s talking 1 or 
more other features. To the extent that any of the features have not been 
trade-shown prior to the granting of the license for more than a single feature, 
the licensee shall be given by the licensor the right to reject 20 percent of such 
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features not trade-shown prior to the granting of the license, such right of 
rejection to be exercised in the order of release within 10 days after there has 
been an opportunity afforded to the licensee to inspect the feature. 

“Paragraph 9. From arbitrarily refusing the demand of an exhibitor, who 
operates a theater in competition with another theater not owned or operated 
by a defendant distributor, or its affiliate or subsidiary, made by registered mail, 
addressed to the home office of the distributor, to license a feature to him for 
exhibition on a run selected by the exhibitor, instead of licensing it to another 
exhibitor for exhibition in his competing theater on such run. Such demand 
shall be deemed to have been refused either upon the receipt by the exhibitor of 
a refusal in writing or upon the expiration of 10 days after the receipt of the 
exhibitor’s demand.” 

You are requested to have your office manager, each salesman, and booker ir 
your exchange, read carefully and then initial this letter. 

Please acknowledge. 

Sincerely, 


[Sent to all branches] 
DECEMBER 23, 1952. 
Mr. VINCENT F.. FLYNN, 
Omaha, Nebr. 


Dear Mr. FryNn: It has come to our attention, principally from the trade 
press, that certain of the exhibitor organizations have taken the occasion to make 
certain charges with respect to the trade practices generally of motion-picture 
distributors, 

There has been scarcely any mention of our company in this connection, but 
out of an abundance of caution we should like at this time to bring to your 
attention, as was done some time in the past, certain alleged practices which 
are prohibited by our consent decree of February 6, 1952 and which must be 
avoided in every respect: 

1. This company, its officers and employees are enjoined from performing or 
entering into any license in which the right to exhibit one feature is conditioned 
by the licensee’s taking one or more features. This means of course that we 
cannot tell an exhibitor that he cannot have one or more features unless he also 
licenses one or more other features. This practice has sometimes in the past 
been referred to as forcing. 

2. This company, its officers, and employees are enjoined from granting any 
license in which minimum prices for admission to a theater are fixed by the 
parties either in writing or through a committee or through arbitration or 
through the happening of any event or in any manner or by any means. We 
are sure that this needs no explanation since its subject matter has been covered 
thoroughly in the past. 

3. The subject of clearance is also one which we have covered from time to 
time and we need hardly repeat that our decree enjoins us from agreeing 
with others to maintain a system of clearances, from granting clearances 
between theaters not in substantial competition and from granting or enforcing 
any clearance in excess of what is reasonably necessary to protect the licensee 
in the run granted. 

4. Since we have not been granting any franchises, formula deals, or master 
agreements of any kind, nothing further need be said about these prohibitions. 

5. Finally, this company and its officers and employees are enjoined from 
licensing any feature for exhibition upon any run in any theater in any 
other manner than that each license shall be offered and taken theater by 
theater solely upon the merits and without discrimination in favor of affiliated 
theaters, circnit theaters or others. The provision is self-explanatory. More- 
over, all branch offices are under instruction to forward to the home office all 
requests for our pictures which involve a change in run or a selection hetween 
2 or more competing theaters. All such requests in turn are given careful con- 
sideration here and so compliance with this section is assured. 

In view of the difficulties and complex problems involved in the subject of runs, 
clearances and availabilities, particularly with conflicting demands of various 
theaters, we should like to take this occasion to compliment the sales field gener- 
ally for the efficient and conscientious manner in which these problems have 
been generally handled. We have also found that the relatively few complaints 
which have been made over the past 5 years have come about not by reason of any 


fault « 
betwee 
as to 
theate 
to wri 
gener 
direct 
lieve f 
charg 
In 
strict] 
to vol 
contil 
booki 
letter 
Wil 


Re 
polic 
meet 
the | 
com] 
case 
whe) 
publ 
rath 
thea 

“ 
thos 
of t) 

oF 
and 
all } 
T sl 
dist 
arb 





MOTION PICTURE DISTRIBUTION TRADE PRACTICES S87 


fault of our sales personnel but rather through honest differences of opinion 
between our company and those making the charges, differences, for instan 
as to where competition exists in a particular situation o1 9 
theaters is entitled to our product. As stated above, we are taking this occasion 
to write you again about the contents of our Government decree because of the 
general charges made by exhibitor organizations, although these have not been 
directed specifically at our company and although we have every reason to be- 
lieve that so far as we are concerned, there is absolutely no justification for such 
charges. 

In fulfillment, however, of the express policy of our company of adhering 
strictly to the letter and spirit of our obligations, we are calling all of the above 
to your attention and advising you again of the necessity of full, complete and 
continued compliance with those provisions. Each member of your sales and 
booking staff should become thoroughly familiar with the 
letter. 

Will you please acknowledge your full understanding of the above. 

Sincerely, 


as to which of 2 


contents of this 


Aprenpix No. 49a 
{From the Film Daily, November 18, 1952] 


Reagan also said, “Metro-Goldwyn-Mayer has been striving to further its 
policy of limiting its competitive bidding situations only where necessary to 
meet legal requirements and it has to some extent been successful in reducing 
the number of bidding situations. Naturally, bidding situations present many 
complicated problems at times not easy to solve. Where performance in a given 
case points to a division of product as a practical solution, we have done this 
where agreeable to all concerned. We have little doubt that the theatergoing 
public prefers to have a theater identified with a particular producer's product 
rather than the confusion which results when the public does not know which 
theater will play a picture—particularly our type of pictures. 

“We shall continue to exert our efforts to confine competitive bidding to 
those situations where there is no other alternative as we are fully aware 
of the feelings of the rank file of exhibitors on this subject. 

“In the meantime, we are hopeful of the adoption of the proposed arbitration 
and concilation plan upon which so much time and attention have been given by 
all parties. I sincerely hope and do believe that the conciliation system to which 
I shall personally devote myself, will effectively deal with many of the exhibitor- 
distributor problems now confronting all of us, and that it will in fact make 
arbitration in many cases unnecessary.” 


Apprrnpix No. 49H 


[Sent to all branch managers] 
Avucust 9, 1946. 

You have now received a copy of the opinion of the expediting court in the 
Paramount case and have had an opportunity to read it and to study it. You 
have also received certain instructions with respect to certain phases of the 
opinion which this company, through its attorneys, committed itself to the 
court to put into effect immediately. 

You are aware that the opinion of the expediting court specifically recognizes 
that the institution of a competitive bidding system will entail various complex- 
ities that will require time to work out. No commitment has been made by this 
company to put into effect any competitive bidding system until the final decree 
is entered. However, as a matter of company policy, we may wish to permit 
competitive bidding in certain specific situations which may be brought to the 
attention of the home office. 

It is the purpose of this letter to explain to you in detail: 

I. The procedure you are to follow in submitting information to the home 
office to enable it to determine the situations where competitive bidding will be 
instituted, and 

II. The procedure you are to follow in a given situation after the home office 
authorize you to offer our product on a competitive bidding basis. 
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A. PROCEDURE AS TO SUBMITTING INFORMATION TO HOME OFFICE TO ENABLE IT TO 
DETERMINE WHETHER COMPETITIVE BIDDING SHOULD BE INSTITUTED 


1. An immediate survey of your entire territory should be made to determine 
all cases where you have received a written or oral request for a run which the 
exhibitor does not have on Metro product. A list of all such cases should be 
made after consultation with your district manager, to which should be at- 
tached the written request, and, if the request was oral, the substance thereof. 
The list submitted should include a description of the run in question, the nam« 
of the exhibitor (and name of theater) presently enjoying the run and the name 
of the exhibitor or exhibtors (with the name of theater or theaters) requesting 
the run in question. 

2. A brief report should be made concerning each situation, giving the fol 
lowing: 

(a) A comparison of the theaters involved, including their location, seating 
capacity, appointments, ete. 

(b) Your judgment as to their comparative earning ability on the particular 
run in question. 

(c) Brief statement, together with your reasons, as to whether the theaters 
involved are in substantial competition with each other. 

(d) Brief statement as to whether the exhibitor seeking the run has a theater 
of a size, location, and equipment adequate to present the feature to advantage 
on the particular run desired. If the answer is in the negative, your reason. 

(e) If there is anything in the character, ability, or reputation (as to honesty 
and fair dealing) of the exhibitor or exhibitors requesting the run, or in our 
prior experience with respect to exhibitor’s fulfilling of previous contract obliga- 
tions which, in your opinion, should give us sufficient reason to consider him 
or them not responsible, please so state and give supporting facts. 

3. The foregoing information should be prepared in triplicate after consulta- 
tion with your district manager, one copy to be retained by you, one copy to be 
sent to your sales manager, and one copy to be sent to the writer. You will 
thereafter be notified by the home office as to which situation or situations com- 
petitive bidding will be instituted. This data should be brought by you to 
our meeting in Chicago. 


B. PROCEDURE TO BE FOLLOWED AFTER HOME OFFICE HAS ADVISED THAT COMPETITIVE 
BIDDING IS TO BE INSTITUTED IN A GIVEN SITUATION 


1. Each trade-shown feature will be offered separately to each operator of the 
theaters involved, and there will be obtained, as outlined below, from each oper- 
ator the best offer which he is willing to make for each feature which he wishes 
to license. 

2. Each offer from the exhibitor should include, among other things— 

(a) The rental terms. 

(b) Playing time, including days of the week. 

(c) The policy under which he will operate, i. e., single or double billing, with 
or without givaways, and any other factors which may be important in the par- 
ticuar situation. 

(d) The net admission prices which the exhibitor wishes to charge. 

(e) The run or availability and clearance. 

(f) Assurance that each picture will be exhibited within a reasonable time 
of availablity. 

3. This offer should be reduced to writing, dated and signed by the exhibitor, 
in quadruplicate, one copy to be left with the exhibitor, one copy to be retained 
in the branch office, one copy to be forwarded to your sales manager, and the 
fourth copy to be mailed to the writer. When mailing the copies to me, the 
branch manager should also forward to me, with a copy to his sales manager, his 
recommendation as to which, in his opinion, is the best bid and his reasons. 

4. In order to guard against collusive bidding, or for any other reason which 
makes it advisable, you should, before obtaining each exhibitor’s offer, furnish 
“ach exhibitor with your minimum terms with advice to each that you will 
only consider an offer equal to or above the minimum. This advice should be in 
writing to each of the exhibitors bidding for the run in question and should, of 
course, be exactly the same in each case. This notification to the exhibitor 
should include: 

(a) Minimum license fee terms, including a guarantee if you think it ad- 
visable, 
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(6) The minimum exhibition period, including days of the week if preferred 
playing time is sought. ‘ 

(c) The run or availability and clearance, if any, to be granted to the particular 
run in question. 

5. Each exhibitor should be approached in the same manner and no favoritism 
whatever should be shown in the course of dealing in which each offer is ob 
tained. Under no circumstances should the offer of one exhibitor be made known 
in any way to any other exhibitor. 

6. After the home office has received copies of the bids, with the branch man- 
agers recommendations in a particular situation, you will then be notified by 
the home office as to the decision reached, after which, contract applications are 
to be forwarded to the successful bidder containing precisely the terms of the 
successful bid. If an exhibitor is not a succesful bidder on any of the pictures 
for which he submitted a bid, he should be so advised. After the contract applica- 
tions are signed by the exhibitor, they should be sent to the home office for ap- 
proval as you have done in the past. 

7. In the event that it is impossible for the home office to determine from the 
offers submitted and in the light of your recommendations, which is the best bid, 
advice as to further procedure will be given to you. 

8. If any questions should come up in connection with any of the foregoing 
which raises any problem which you are unable to resolve, you should com- 
municate with the home office for advice before proceeding further. 

9. The bidding procedure outlined here does not apply as against our own 
Loew theaters as the Court has said that Loew’s “may exhibit pictures of their 
own or of their wholly owned subsidiaries in such theaters upon such terms as 
to admission prices and clearances and on such runs as they see fit.” 

10. It is our hope that there will be no publicity attending the information 
contained in this communication and for that reason it is to be considered as 
confidential by you. Personal interpretations or interpretations by the trade 
press might lead to considerable confusion and misunderstanding. 

Please acknowledge. 

Sincerely, 


METRO-GOLDWYN-MAYER PICTURES, DISTRIBUTED BY LOEW’s, INC. 
AprRIL 25, 1947. 

On August 9, 1946, Mr. Rodgers wrote you setting forth the procedure to be 
followed in situations where competitive bidding was authorized by the home 
office. Although the competitive bidding provisions of the December 31, 1946 
decree in the Government suit have been stayed by the Supreme Court and are 
not yet effective, competitive bidding has been authorized in a number of cases, 
and for the present we will continue bidding in those situations until you are 
otherwise notified. In addition, where an exhibitor requests opportunity to 
bid in the future, we will continue tov consider each such request and may au- 
thorize such bidding if we think the circumstances warrant it. 

From the experience gained since we began competitive bidding, we find it 
desirable to restate and revise the procedure, and you will hereafter, until 
otherwise instructed, follow this revised procedure in all cases where competi- 
tive bidding is now or hereafter authorized. 

I. As soon as competitive bidding is authorized in any situation, you will be 
so advised by the home office, and we will also specify the theaters which will 
participate in the bidding. Upon receipt of such authorization you will notify 
the exhibitors, using form letters “A” and “B” attached. 

(1) Letter “A” is to be sent to the exhibitor who made the request for com- 
petitive bidding. 

(2) Letter “B” is to be sent to the exhibitor of each other theater who will 
participate in the bidding. 

Il. For the present, before sending out any letters to exhibitors soliciting bids, 
you are, as soon as possible, to wire Mr. Rodgers the proposed minimum terms 
for each picture. These proposed minimum terms should first be discussed with 
your sales and district managers, and you should be satisfied that they are 
reasonable in every instance. 

III. Upon wired approval of such minimum terms from Mr. Rodgers or me, 
you will then prepare and mail to each exhibitor letter “C” attached (called the 
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“solicitation letter’). Where bids are solicited from two or more theaters 
operated by the same exhibitor in any situation, only one letter need be sent 1 
exhibitor, but mentioning each theater. It is not generally advisable to sol 
bids for more than five pictures in any one letter. If possible, the exhibito 
should be given at least 15 days to submit bids. 

IV. When solicitation letters are mailed to the exhibitors, you will at the 
same time send copies to the following (and no other) persons: 

1. Mr. Eisenberg; 

2. Your district manager; 

3. Your sales manager; and 

4. Your sales manager’s assistant at the home office. 

V. The day following the last date specified for the receipt of bids (or a 
soon as all exhibitors have been heard from, if sooner), you will send to thos 
persons above listed a copy of each bid or answering letter received. At thie 
Same time, to facilitate consideration and to speed action, you will also sm 
marize the bids received on the attached form “D”, and forward it to the above 
persons together with your recommendations and reasons therefor if not readi! 
apparent. It is suggested that you have mimeographed and keep on hand a 
supply of these forms. 

VI. Under no circumstances are you to reveal the bid of one exhibitor to a 
other, either before or after pictures are awarded. 

VII. As soon as possible after bids are received and forwarded as above, your 
sales manager will advise you which bids are successful. 

VIII. After hearing from your sales manager, you will notify the various ex 
hibitors who have submitted bids as to the disposition of their bids, using forms 
“I” or “F” as appropriate. Where an exhibitor has been the successful bidder 
on some pictures and unsuccessful on others, form “G” should be used. Appli- 
eations for contracts should accompany each letter to a successful bidder. 

The above takes care of pictures awarded to an exhibitor after bidding 
However, there will be occasions when there is no successful or satisfactory bid 
on some picture. Following are various contingencies you will encounter fro: 
time to time, and the manner in which you are to proceed in each case. 

IX. When no bid has been received from any of the exhibitors in a situation 
where no minimum terms were set up in the solicitation letter, it will be in orde 
for you to proceed to license the pictures at satisfactory terms through nego 
tiation with any or all exhibitors, in the same manner as if there had been no 
competitive bidding for these particular pictures. 

X. When no bid hes been received from any of the exhibitors in a situati 
where minimum terms were set up in the solicitation letter, you will be in- 
structed by your Sales Manager either— 

(1) To resubmit the pictures to all the exhibitors with revised minimum terms 
or without minimum terms (using form of letter “H” attached), and follow the 
same procedure as wher sending out the original solicitation letters (Paragraphs 
II to VIII inclusive) ; or 

(2) Negotiate with each of the exhibitors for the best terms obtainable, and 
if you do license any picture after such negotiation, it must be licensed to the 
exhibitor offering the best terms. When forwarding to the home office contracts 
negotiated as above, you will attach salesman’s report of negotiations with each 
exhibitor, and why you think the terms are tne best offered. 

XI. When one or more bids are received, but none is satisfactory, in a situation 
where no minimum terms were set up in the solicitation letter; it will be in 
order for you to negotiate with each exhibitor who did submit a bid. You may, 
of course, also negotiate with any exhibitor who did not bid. If you do license 
any picture after such negotiation, it must be licensed to the exhibitor offering 
the best terms, and, when forwarding the contract applications to the home 
office, you will attach salesman’s report as in X (2) above. 

XII. When one or more bids are received, but none is satisfactory, in a situa- 
tion where minimum terms were set up in the solicitation letter, you will be 
instructed by your sales manager either— 

(1) To resubmit the pictures to all the exhibitors with revised minimum terms 
or without minimum terms (using form of letter “H” attached), and follow the 
same procedure as when sending out the original solicitation letter (paragraphs 
II to VITI inclusive) ; or 

(2) Negotiate with each exhibitor for the best obtainable terms; and if you 
do license any picture after such negotiation, it must be licensed to the ex- 
hibitor offering the best terms: and when forwarding the contract applications 
to the home office, attach salesman’s report as in X (2) above. 
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XIII. When satisfactory bids are received but they are identical or so similar 
that no choice can be made between them, whether or not minimum terms were 
set up in the solicitation letter, you will be instructed by your sales manager 
either— 

(1) To resubmit the pictures to the exhibitors who submitted the similar bids 
(using form of letter “J” attached) and following procedure (paragraphs LV to 
VIII, inclusive) as before: or 

(2) Negotiate with the exhibitors as per X (2) above. 

XIV. When a picture has been redesignated by the home office after it has 
been submitted to exhibitors for bidding, you will proceed as follows: 

(1) If soliciation letters containing minimum terms have been sent out but 
the picture has not yet been awarded to any exhibitor, the picture is to be re- 
submitted to all exhibitors with revised minimum terms in line with the new 
classification. For this, you will use form of letter “K” attached. 

(2) If the picture has already been awarded but has not yet been exhibited, 
you will communicate with the successful bidder by telephone or telegraph rnd 
advise him of the reclassification, and that if he so desires, we will resubmit 
the picture at revised minimum terms to all exhibitors entitled to bid, regardless 
of whether they had previously bid or not, but pointing out that in such case 
he may not be the successful bidder. If he so elects, you will resubmit the 
picture, using form of letter “K” attached. If the successful bidder does not 
desire the picture resubmitted, the terms stand and no adjustments may be 
made thereafter. 

(3) If the picture has already been exhibited, no adjustment of any kind may 
be made. 

If for any reason you do not believe resubmission of the picture is justified 
in any situation, take the matter up with us. 

It is hoped that the foregoing will be of some help in unifying procedure in 
all our competitive bidding situations. 

With kindest regards. 

Sincerely, 
JAY H. EISENBERG. 


(Date) 
(Exhibitor) 
(Address ) 

Dear Srr: After careful consideration of your letter of (date) referring to 
—— run exhibition at your ———— Theater, we have decided to grant you, 
until further notice by us to the contrary, the opportunity of bidding competi- 
tively for exhibition of our product on the run requested hy you. 

As soon as pictures are available for bidding as above, you will hear from 
us further. 

Very truly yours, 


Resident Manager. 


(Letter to be sent exhibitor after authorization to begin competitive bidding— 
1. Exhibitor who requested bidding.) 


(Date) 


(Exhibitor) 
(Address) 
GENTLEMEN: After careful consideration of a request made for competitive 


bidding for ———— run exhibition of our product in (town), it has been decided 
to submit our future releases for such bidding in this situation, until further 
notice, 


You will accordingly hear from. us further as soon as pictures are available 
for such bidding. 
Very truly yours, 


Resident Manager. 


(Letter to be sent exhibitor(s) after authorization to begin competitive bid- 
ding—2. Exhibitor(s) who did not request bidding.) 


33617—53—-—57 
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(C) 


(Date) 
GENTLEMEN: We hereby offer you an opportunity of bidding competitively for 
any one or more of the following trade-shown feature pictures for exhibition at 
your ———— Theater in ———— (state run, availability, and clearance). 


(Picture(s) ) 


To insure prompt consideration, please observe the following in submitting 
your bids. 

1. All bids must be in writing and sent to us by registered mail so that they 
are received at this office no later than (date). 

2. The license terms offered for each picture must be definite and specific, 
either in the form of a specified flat rental or a stated guaranty against a named 
percentage of the gross receipts. Please include a separate offer for each picture 
on which you wish to bid. 

3. Your offer must state the number of days and specified days of the week 
on which you propose to exhibit each picture bid upon, and must also contain 
assurance that you will have play dates for such exhibition within a reasonable 
time after each picture becomes available. 

4. Your offer must also state the policy of your theater with respect to the 
exhibition of our pictures, such as single or double features, giveaways, pre- 
miums, contests, stage shows, etc., the opening and closing time of your theater, 
and the number of shows per day. 

Following are the minimum terms set by us for each picture, and we reserve 
the right to disregard any bid which does not meet such minimum terms. 

(State minimum terms. ) 

If you do not wish to bid on any one or more of these pictures, we will appre- 
ciate your so advising us promptly, so that disposition of the product will not 
be delayed. 

We will advise you, as promptly as we can, whether or not your bids have 
been successful. It is understood that no bid shall be deemed to have been 
accepted by us until our regular form of license agreement shall have been 
executed by you and accepted by us in the usual manner. 

We reserve the right to reject any bid. 

Sincerely, 


Resident Manager. 
(Solicitation letter.) 


IEF 08 COWS Scitech RONG Oran oc Bes bias 


| 
Picture Picture Picture 


Minimum terms_-. 


Theater. _. 


(If space insufficient, attach information to this sheet.) 


(E) 
(Date) 
DEAR —-: We are happy to inform you that your bid(s) for the following 
picture(s) for your — Theater (has) (have) been successful : 
1. 
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Applications for contract(s) for (this) (these) picture(s) (is) (are) en- 
closed, and we would appreciate your signing and returning the same to us by 
return mail. 
Thank you for your continued interest in our product. 

Sincerely yours, 


(Letter to be sent successful bidder. ) 





(F) 
(Date) 
Dear Sir: We regret to inform you that your bid(s) for the following pic- 
ture(s) for your — Theater (has) (have) been unsuccesful, and the same 
have been awarded for exhibition in the ———— Theater : 
Zz 


») 
a 


3. 
(Here list only pictures on which the exhibitor has submitted some bid. ) 
We appreciate your continued interest in our product. 

Sineerely yours, 





(Letter to be sent unsuccessful bidder.) 


(G) 
(Date) 
Deak Sirk: We are happy to inform you that your bid(s) for the following 
picture(s) for your ———— Theater (has) (have) been successful : 
2. 
2. 
3. 


Application(s) for contract(s) for (this) (these) picture(s) (is) (are) 
enclosed, and we would appreciate your signing and returning the same to us by 
return mail. 

Your bid(s) for the following picture(s) (was) (were) unsuccessful and (it) 
(they) (has) (have) been awarded for exhibition in the ———— Theater: 

i. 

2. 

3. 

(Here list only pictures on which the exhibitor submitted an unsuccessful 
bid.) 

Thank you for your continued iuterest in our product. 

Sincerely yours, 

(Letter to be sent bidder successful on some pictures and unsuccessful on 

others. ) 





(H) 
(Date) 

DEAR —: As no satisfactory bid has been received by us in this situation, 
we are resubmitting for bidding the following pictures which were originally 
submitted to you in our letter of (date): 

x 

2 

3. 


All the terms and conditions stated in said letter are also applicable to any 
bid(s) now submitted by you, except that (1) your bid(s) must be received at 
this office no later than (date) and (2) the minimum terms for each of the 


above pictures are as follows: 
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— 


- 


wr 


or—(no minimum terms are specified for the said pictures). 
Sincerely, 


(Letter resubmitting pictures for bidding when no satisfactory bid received. ) 


(J) 
(Date) 
(Exhibitor) 
(Address ) 


(Dear Str) (GENTLEMEN): Please be advised that the bids received in re- 
seponse to our letter of (date) for the following picture(s) are (identical) (so 
similar that no choice can be made between them) : 

:: 


9 


3. 

We accordingly find it necessary to ask you to submit (a) new bid(s) for 
such picture(s). 

All the terms and conditions of our letter of (date) are also applicable to any 
new offer(s) submitted by you, except that they must be received at this office 
not later than (date). 

Unless we receive a reply to this letter, you will be considered as having with- 
drawn your original offer. 

Sincerely yours, 





(K) 
(Date) 
(Exhibitor) 
(Address) 


(DEAR SiR) (GENTLEMEN): On (date) we wrote you offering the opportunity 
of bidding competitively for exhibition of our picture (title) at your 
Theater in (town). 

As results from this picture have not come up to our expectations, we are 
resubmitting it for bidding to all exhibitors originally requested to bid in this 
situation, with revised minimum terms as follows: (minimum terms). 

All the other terms and conditions stated in our letter of (date) are also 
applicable to any bid now submitted by you, except that your bid must be re- 
ceived at this office no later than (date). 

Very truly yours, 





Resident Manager. 





LETTER SENT TO BRANCH, DISTRICT AND SALES MANAGERS 
(Copies to Messrs. Rodgers, Saunders, Aaron, home office assistants) 


Mertrro-GotpwYN-MAyYeER Pictures, 
DISTRIBUTED BY LOEW’s INC., 
New York, N. Y., May 15, 1947. 

At the recent meeting in New York City, we distributed and discussed a letter 
dated April 25, 1947, with attached forms and which we called a bidding manual 
setting forth competitive bidding procedure. As the result of our discussion 
we have redrawn form letters A, C, and K, and enclose such revised form letters 
which you will please substitute for those you now have. 

In addition, we enclose another form letter, L, to be sent the successful bidder 
who declines to have a picture resubmitted for bidding after it has been reclas- 
sified. As this letter is an acknowledgment of the exhibitor’s election to stand 
by his successful bid, it is to be sent out only if you do not have a written 
statement from the exhibitor to that effect. 

Sincerely yours, 


Jay M. EISENBERG. 


co 
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cl 
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(A) 
(Date) 

(Exhibitor) 

(Address ) 

Dear Sir: After careful consideration of your letter of (date) referring to 
—— run exhibition at your ———— Theater, we shall be glad to grant you, 
until further notice by us to the contrary, the opportunity of bidding competi- 
tively for exhibition of our product on the run requested by you. 

As soon as pictures are available for bidding as above, you will hear from us 
further. 

Very truly yours, 


Resident Manager. 


(Letter to be sent exhibitor by registered mail after authorization io begin 
competitive bidding—1. Exhibitor who requested bidding.) 





(C) 


SOLICITATION LETTER TO BE SENT BY REGISTERED MAIL 
(Date) 

GENTLEMEN: We hereby offer you an opportunity of bidding competitively for 
any one or more of the following trade-shown feature pictures for exhibition at 
your ———— Theater (or ———— Theater) in (city) (state run, availability and 
clearance). 

(Picture(s) ) 

To insure prompt consideration, please observe the following in submitting 
your bids: 

1. All bids must be in writing and sent to us by registered mail so that they 
are received at this office no later than (date). 

2. The license terms offered for each picture must be definite and specific 
either in the form of a specified flat rental or a stated guarantee against a 
named percentage of the gross receipts. Please include a separate offer for each 
picture on which you wish to bid. 

3. Your offer must state the name of the theater in which you propose to 
exhibit each picture bid upon, the number of days and specified days of the week 
of such exhibition, and must also contain assurance that you will have play dates 
for such exhibition within a reasonable time after each picture becomes available. 

4. Your offer must also state the policy of your theater with respect to the 
exhibition of our pictures, such as single or double features, give-aways, pre- 
miums, contests, stage shows, etc., the opening and closing time of your theater 
and the number of shows per day. 

Folowing are the minimum terms set by us for each picture, and we reserve 
the right to disregard any bid which does not meet such minimum terms: 

(State minimum terms, inclucing playing time.) 

(When no minimum terns are submitted, omit above paragraph beginning 
“Following.” ) 

If you do not wish to bid on any one or more of these pictures, we will appre- 
ciate your so advising us promptly, so that disposition of the product will not 
be delayed. 

We will advise you, as promptly as we can, whether or not your bids have 
been successful. It is understood that no bids shall be deemed to have been 
accepted by us until our regular form of license agreement shall have been 
executed by you and accepted by us in the usual manner. 

We reserve the right to reject any bid. 

Sincerely, 


Resident Manager. 
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(K) 


(Date) 


(Exhibitor) 
(Address) 


(Dear Sir) (Gentlemen): On (date) we wrote you offering the opportunity 
of bidding competitively for exhibition of our picture (title) at your 
Theater in (town). 

As this picture has been reclassified by us, we are resubmitting it for bidding 
to all exhibitors originally requested to bid in this situation, with revised mini- 
mum terms as follows: (minimum terms). 

All the other terms and conditions stated in our letter of (date) are also 
applicable to any bid now submitted by you, except that your bid must be re- 
ceived at this office no later than (date). 

Very truly yours, 











Resident Manager. 
(Letter resubmitting picture after reclassification.) 


(L) 


(Date) 
(Exhibitor) 


(Address) 


Dear Str: On (date) we advised you that your bid for exhibition of our 
picture (title) at your Theater in (town) had been successful. 

Subsequently you were notified this picture had been reclassified by us, and 
that, if you so desired, we would resubmit it (with revised minimum terms) 
(without minimum terms) to all exhibitors originally asked to bid. 

Since you have elected to let your bid stand, this letter confirms the award 
of the picture to you as above upon the original terms offered by you. 

Very truly yours, 











Resident Manager. 


(Letter to successful bidder declining resubmission of picture after reclassi- 
fication. ) 


JULY 23, 1948. 
Mr. C. E. KEessNIcH, 
Atlanta, Ga. 


Dear Mr. KessNicH: In order to coordinate and maintain a standard pro- 
cedure for the handling of bids received from exhibitors in competitive bidding 
situations, you are to follow out to the letter and put into effect immediately 
the instructions listed below. 

All bids received at your office on any picture are to be placed in your office 
safe unopened, and retained there unopened until the day following the dead- 
line fixed in your solicitation letter. All bids shall then be opened in the pres- 
ence of yourself, your office manager, and the secretary who usually prepares 
and forwards summaries of the bids to the home office. The names of the people 
present when the bids are opened are to be recorded and filed with the original 
bids. The postmarked envelopes in which the bids have been received shall 
likewise be filed. 

We are having prepared special envelopes to be sent exhibitors with each 
solicitation letter. These envelopes will be specially marked to indicate that 
they contain bids, and the exhibitors will be cautioned to use only these envel- 
opes in sending bids to your office. In the meantime, and until such envelopes 
are ready, you will yourself send with each solicitation letter a stamped, self- 
addressed envelope on which you will have typed in capital letters in the lower 
left corner the words “This envelope contains a bid,” and under those words 
the production number of each picture solicited for bidding, and the expiration 
date for the submission of bids, e. g., No. 807, No. 808, 8/23/8, No. 810. 

Exhibitors should at all times be cautioned to use only these envelopes, or 
envelopes similarly marked, when sending in bids. They should also be cau- 
tioned to use these envelopes only for bids, as using them for other mail may 


D> 


pe 
ac 
le 
bi 


ol 


d 
us 


~~ - 2 


1 











MOTION PICTURE DISTRIBUTION TRADE PRACTICES 897 


cause needless delay, as the envelopes will not be opened until the proper time. 
Enclosed is draft of a letter which is to be sent each exhibitor with the next 
solicitation letter sent him, explaining the new procedure. 

Several changes are also being made in the solicitation letter (attachment 
C of Bidding Manual of April 25, 1947). Attached is revised solicitation letter 
to be used in the bidding situations from this time on. You will note it will no 
longer be necessary for the exhibitors to send their bids by registered mail, 
though they may continue to do so if they desire. 

Please acknowledge your understanding of this letter. 

Sincerely yours, 
JAy M. EISENBERG. 





DRAFT OF LETTER To BE SENT EacH EXHIsitoR WITH NEXT SOLICITATION LETTER 


Dear (Exhibitor): In coordinating and standardizing our procedure in com- 
petitive bidding situations, we are sending you with the enclosed letter a self- 
addressed envelope for your use in sending us bids on the pictures listed in that 
letter. We shall likewise send you such envelopes with future letters soliciting 
bids on our pictures. 

As all bids are to be opened at the same time, after the final date specified in 
our solicitation letter, please be sure to use only these envelopes, or others simi- 
larly marked, specifying the pictures bid upon, when sending us your bids. 

As these envelopes will not be opened until after the bid deadline, please do 
not use them for any mail other than bids on the pictures specified, as this will 
eause delay in answering such correspondence. 

We believe your observance of the above will facilitate and improve the han- 
dling of your bidding situation, and we will appreciate your cooperating with 
us in this regard. 

You will note that you are no longer required to send in your bids by regis- 
tered mail. Regular mail will do, but you may of course continue to send in 
your bids by registered mail if you care to do so. 

Very truly yours, 


(C) 


SOLICITATION LETTER To BE MAILED TO EXHIBITORS 


(Date) 

GENTLEMEN: We hereby offer you an opportunity of bidding competitively 
for any one or more of the following trade-shown feature pictures for exhibition 
at your ( ) Theater (or ( ) Theater) in (city) (state run, avail- 
ability, and clearance: 

(Pictures(s).) 

To insure prompt consideration, please observe the following in submitting 
your bids: 

1. All bids must be in writing and mailed to us so that they are received at 
this office no later than (date). Please use the self-addressed envelope in sub- 
mitting bids. 

2. The license terms offered for each picture must be definite and specific, 
either in the form of a specified flat rental or a stated guaranty against a named 
percentage of the gross receipts. Please include a separate offer for each pic- 
ture on which you wish to bid. 

3. Your offer must state the name of the theater in which you propose to 
exhibit each picture bid upon, the number of days and specified days of the week 
of such exhibition, and must also contain assurance that you will have play 
dates for such exhibition within a reasonable time after each picture becomes 
available. 

4. Your offer must also state the policy of your theater with respect to the 
exhibition of our pictures, such as single- or double-features, giveaways, pre- 
miums, contests, stageshows, etc., the opening and closing time of your theater 
and the number of shows per day. 

Following are the minimum terms set by us for each picture, and we reserve 
the right to disregard any bid which does not meet such minimum terms. 
(State minimum terms, including playing time.) 
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(When no minimum terms are submitted, omit above paragraph beginning 
“Following.” ) 

If you do not wish to bid on any one or more of these pictures, we will also 
appreciate your so advising us promptly. 

We will advise you, as promptly as we can, whether or not your bids have 
been successful. It is understood that no bid shall be deemed to have been 
accepted by us until our regular form of license agreement shall have been 
executed by you and accepted by us in the usual manner. We reserve the right 
to reject any bid. 

Enclosed is a self-addressed envelope for your use in sending in bids on the 
pictures above named. For your protection, please use only this envelope, or 
one similarly marked, when sending us a bid on any of these pictures. Please 
do not use this envelope for any purpose other than sending us bids on the 
pictures named, as this may result in delay in answering other correspondence. 

Sincerely, 


Resident Manager. 


JULY 23, 1948. 
Mr. Cart NEDLEY, 
Salt Lake City, Utah. 


Dear Mr. NEDLEY: In order to coordinate and maintain a standard procedure 
for the handling of bids received from exhibitors in competitive bidding situa- 
tions, you are to follow out to the letter and put into effect immediately the 
instructions listed below. 

All bids received at your office on any picture are to be placed in your office safe 
unopened, and retained there unopened until the day following the deadline fixed 
in your solicitation letter. All bids shall then be opened in the presence of your- 
self, your office manager, and the secretary who usually prepares and forwards 
summaries of the bids to the home office. The names of the people present when 
the bids are opened are to be recorded and filed with the original bids. The post- 
marked envelopes in which the bids have been received shall likewise be filed. 

We are having prepared special envelopes to be sent exhibitors with each 
solicitation letter. These envelopes will be specially marked to indicate that they 
contain bids, and the exhibitors will be cautioned to use only these envelopes in 
sending bids to your office. In the meantime, and until such envelopes are ready, 
you will yourself send with each solicitation letter a stamped, self-addressed 
envelope on which you will have typed in capital letters in the lower left corner 
the words “This envelope contains a bid’, and under those words the production 
number of each picture solicited for bidding, and the expiration date for the 
submission of bids, e. g., No. 807, No. 808, 8/23/8, No. 810. 

Exhibitors should at all times be cautioned to use only these envelopes, or 
envelopes similarly marked, when sending in bids. They should also be cautioned 
to use these envelopes only for bids, as using them for other mail may cause need- 
less delay, as the envelopes will not be opened until the proper time. Enclosed 
is draft of a letter which is to be sent each exhibitor with the next solicitation 
letter sent him, explaining the new procedure. 

Several changes are also being made in the solicitation letter (attachment C 
of Bidding Manual of April 25, 1947). Attached is revised solicitation letter to 
be used in the bidding situations from this time on. You will note it will no longer 
be necessary for the exhibitors to send their bids by registered mail, though they 
may continue to do so if they desire. 

Please acknowledge your understanding of this letter. 

Sincerely yours, 
JAY M. EISENBERG. 


(C) 
SortcrratTion Letrer To Be MArLep to Exurerrors 


(Date) 
GENTLEMEN: We hereby offer you an opportunity of bidding competitively for 
any one or more of the following trade-shown feature nictures for exhibition at 


your ———— Theater (or ———— Theater) in (city) (state run, availability, and 
clearance). 


(Pictures(s) ) 
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To insure prompt consideration, please observe the following in submitting 
your bids: 

1. All bids must be in writing and mailed to us so that they are received at 
this office no later than (date). Please use the self-addressed envelope in sub- 
mitting bids. 

2. The license terms offered for each picture must be definite and specific, 
either in the form of a specified flat rental or a stated guaranty against a named 
percentage of the gross receipts. Please include a separate offer for each pic- 
ture on which you wish to bid. 

3. Your offer must state the name of the theater in which you propose to ex- 
hibit each picture bid upon, the number of days and specified days of the week 
of such exhibition, and must also contain assurance that you will have playdates 
for such exhibition within a reasonable time after each picture becomes avail- 
able. 

4. Your offer must also state the policy of your theater with respect to the 
exhibition of our pictures, such as single or double features, giveaways, pre- 
miums, contests, stage shows, etc., the opening and closing time of your theater 
and the number of shows per day. 

Following are the minimum terms set by us for each picture, and we reserve 
the right to disregard any bid which does not meet such minimum terms. 

(State minimum terms, including playing time.) 

(When no minimum terms are submitted, omit above paragraph beginning 
“Following’”’.) 

If you do not wish to bid on any one or more of these pictures, we will also 
appreciate your so advising us promptly. 

We will advise you, as promptly as we can, whether or not your bids have 
been successful. It is understood that no bid shall be deemed to have been 
accepted by us until our regular form of license agreement shall have been 
executed by you and accepted by us in the usual manner. We reserve the right 
to reject any bid. 

Enclosed is a self-addressed envelope for your use in sending in bids on the 
pictures above named. For your protection, please use only this envelope, or 
one similarly marked, when sending us a bid on any of these pictures. Please 
do not use this envelope for any purpose other than sending us bids on the pic- 
tures named, as this may result in delay in answering other correspondence. 

Sincerely 


Resident Manager. 


Dgart or Lerrer To Be Sent Eacuo Exarsitor Wire Next SoOviciratTion Letrrer 


DeAr (Exnhrerror): In coordinating and standardizing our procedure in com- 
petitive bidding situations, we are sending you with the enclosed letter a self: 
addressed envelope for your use in sending us bids on the pictures listed in that 
letter. We shall likewise send you such envelopes with future letters solicit- 
ing bids on our pictures. 

As all bids are to be opened at the same time, after the final date specified in 
our solicitation letter, please be sure to use only these envelopes, or others 
similarly marked, specifying the pictures bid upon, when sending us your bids, 

As these envelopes will not be opened until after the bid deadline, please do 
not use them for any mail other than bids on the pictures specified, as this will 
cause delay in answering such correspondence. 

We believe your observance of the above will facilitate and improve the han- 
dling of your bidding situation, and we will appreciate your cooperating with us 
in this regard. 

You will note that you are no longer required to send in your bids by registered 
mail. Regular mail will do, but you may of course continue to send in your bids 
by registered mail if you care to do so. 

Very truly yours, 
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Branch _- Date prepared 
Theater Seating capacity Population City and State 
Operator ‘ Independent Circuit Admission price 
Run, availability, and clearance (as on latest contract) 


Dates Days of Net Net 


at nine 
Term played week gross rental 


Checked 


Specials 

605 Waldorf . set S 

616 Adventure 

617 Follies 

623 Green Years... 

624 Easy to Wed & 

701 Holiday in Mexico ai 
Top Bracket: 

609 Expendable 

611 Harvey Girls 

620 Postman 

622 Two Sisters 

704 No Leave, No Love 

707 Undercurrent - a a . 
Second bracket: | 

600 Vines_.. | 

602 A. and C. in Hollywood 

606 Corporal Hargrove 

615 Sailor Wife 

619 Bascomb _- 

625 Boys’ Ranch 

626 Courage of Lassie ae red, ere Lenee 

628 Three Wise Fools_- pe eae eens weave oes 


(Date) 
Name. 
Address. 


Dear Mr. ———: Your letter of (date) addressed to this office with reference 
to the (name) Theater in (town and State) has been received. 
The matter is being investigated and upon receipt of the necessary information, 
we will communicate with you again. 
Very truly yours, 


AveustT 11, 1949. 
Mr. C. J. BRIANT, 
New Orleans, La. 


DeAaR Mr. BRIANT: Our policy on rental adjustments in competitive bidding 
situations has now been modified to permit consideration of such requests under 
the following circumstances: 

1. Where none of the exhibitors submits a bid on the original solicitation on 
any picture, and on the subsequent negotiations with each exhibitor only one 
exhibitor makes an offer for such picture, and it is licensed to him; and 

2. Where only one exhibitor submits a bid on the original solicitation on any 
picture, but the bid is rejected as not satisfactory, and on the subsequent negotia- 
tions with each exhibitor only that same exhibitor makes an offer for such picture, 
and it is licensed to him. 

Upon receipt of any such request for adjustment from an exhibitor, please 
forward the same promptly to Mr. Joel Bezahler together with all information 
pertinent to such request, and your recommendation. You will then be advised 
accordingly. 

Under no circumstances shall any such adjustment be made without first obtain- 
ing authorization from Mr. Bezahler. 

Regards. 

Sincerely, 


Jay M. EISENBERG. 





cor 


hav 
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Dear Mr. ——: This will acknowledge your request of ———— regarding 


competitive bidding at the ———— Theater in ——— 


We are communicating with the other exhibitors involved and as soon as we 


have heard from them, we will advise you further. 


Sincerely yours, 


DECEMBER 4, 1950. 
To All Branches: 

The following is an extract from the address by Mr. William F. Rodgers to the 
Mid-Century Convention of Theater Owners of America, at Houston, Tex., on 
October 31: 

“As to divulging to the losing bidder the terms under which a picture was 
awarded after competitive bidding, we are agreeable hereafter to such a proce- 
dure, providing each and every one of the interested parties so indicates his 
willingness in writing at the time the bid is submitted.” 

If at any time you receive a request from an exhibitor to have the successful 
bid on a picture divulged, please acknowledge such request as per form enclosed 
and forward the same to us without delay. We will then prepare the necessary 
letters to the other exhibitors involved. 

Please acknowledge receipt. 

Sincerely yours, 
Jay M. EISENBERG. 


Appenpix No. 491 
Quo VADIS 
LOEW’S INC, 
(Exhibitor’s offer—Not a contract) 


a | es Capes ans CAG State 
Exhibitor 
B-C. Terms: 
Guaranty: 
*articipating terms: 

D. Minimum length of run: 

E. Holdover control figures: 

F. The space below is provided to enable the exhibitor to furnish his proposed 
admission prices if he believes Loew’s will thereby be in a better position to 
evaluate his offer. 

Exhibitor is not required to furnish his proposed admission prices. 

Admission prices exclusive of any admission taxes: 

G. Amount to be spent week:y for advertising by exhibitor for second and 
following weeks of engagement pec nap 

H. Approximate date of commencement of ee teams pets oa ee 

iin scisssnteratiensBsists ebeeniententatr tiie Pe et De eye 


An individual—A - partnership 7 “corporation 
(Strike out two) 


Partner—General manager—Officer 
(Strike out two) 


(White and yellow copies—Loew’s, Inc.; green copy—exhibitor) 











































Aprenprix No. 493 


Net evening adult admission prices charged by theaters in the area of the 
Cleveland branch of Loew's, Inc., for the exhibition of Quo Vadis 
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Cleveland, Ohio: Adults 
Stitimen: (Toews) TNOGl.. ..n.cccsccccocwesie cas $1.22. 
Pe CA 0 OT OOP ose ets nannies $0.73. 
oe Ge aT NE ect cree eee $1.22. 
Greneen (Liew 6) “PORROel 656k es cc ckdccn ces $0.73. 
Akron, Ohio: Loew’s (Loew’s) Theater__._.___._________ $1.02. 
Canton, Ohio: Loew’s (Loew’s) Theater__.._______-____ $1.02. 
Toledo, Ohio: Valentin (Loew’s) Theater_.__._..-._____ $1.04. 
Alliance, Ohio: Mt. Vernon Theater____._____._________ $0.94, $0.63. 
Asthabula, Ohio: Shea’s Theater iu 22. ..2. $1.05. 
Barberton, Ohio :“Weet THON... eo $0.82, $0.54. 
East Liverpool, Ohio: Ceramic Theater__.-_.__-_-_.___ $1.05, $0.72. 
oryrae, Somes) ervil (Pee eer oo ee ee eee $0.83. 
Findiay; Oliio: Harris Theater... 22 eee $1.02. 
Lissa ORIG * Oiiei Tiel ter 2 st eh et eed $1.02. 
Lorain; Ohio: Ohio Theater... ee $0.84. 
Mansgneid, Ghio: Ohio Theater... oi..-<nncncesccncwwlere $1.02. 
DENSI. Chae =o PRRs THOR? ee en ese ec, $1.05. 
Namneny, Ses 190 "Theater. = «on een cde nnene $1.02. 
Steubenville, Ohio: Capitol Theater..........__________ $1.04. 
Warren, Ohio: Harris-Warren Theater_____-___________ $0.83. 
Youngstown, Ohio: Warner Theater___....______________ $1.05. 
Akron, Gio * Miiet Thekter... 3 ee cuns, COS, De. 
Alliance, Ohio: Morrison Theater asin dou... $0.50, $0.38. 
Ambesst, Ohio: Amberat "Theater... o.oo ccc... GOA; GOST. 
Amsterdam, Ohio: Star Theater. 225 5 ee $0.75. 
AnGover, ODic's ANGOVEE THOR TE ne erccnccenterenstereeestenmssine $0.69. 
Ashland, Ohio: Aghiand Theater... eee SOTO 
PNrshy Me RET Cas Uy bo ne. en. ee $0.50. 
Avan Lake, Ohio: Avan Lake Theater__-_______________ $0.63, $0.42. 
ESOL OT, COGS TOUT WPne EOE io erties termes $0.75, $0.42. 
PGE V GG. TRIO = inte TROP seis i a Sec aceie $0.75. 
peren, Ohio: New Berera Theater. o>. =—. 1... $0.75, $0.42. 
BothesGa, Ohio: Wayne Theater... <scuccccn.d. creda $0.50. 
Biation, Ohio: Carina Theater... 5 oc ees $0.71. 
Bowling Green, Ohio: Clazel Theater___...__.__________ $0.63. 
Bridgeport, Ohio: New Family Theater__.._._--_________ $0.50. 
pryan, Ohio: Bryan ‘Theater. .-- 2 cnc ick.s FRO OO: 
Bucyrus, Ohio: Bucyrus TRON nnesnde ni ckcnsinnti Sues $0.75. 
Darton; OM : WET “TORT nas ceciddiadltmenitoAnwesiawi $0.53, $0.37 
Gadis; Ohio :.Consmrmite TORR ai viii ce este cttictren ies $0.82. 
CRIDWOH, UNIO + INGING TL ONONE a ee eters $0.50. 
Gentes, URI: DOWSSr TREAT. is dcctanceiondeecsen $0.62. 
Carrollton, Ohio: Virginia Theaters... ....._........ $0.62. 
Carey, Ghic: New Carey Thenters iia. .............. $0.63, $0.42. 
Chagrin Falls, Ohio: Fate Theater... ..........-...- $0.75, $0.42. 
Chardon, Ohio: Geauga Theater__.-.__._..____________ $0.75, $0.42. 
Cleveland, Ohio: 
DOCG "RMN seth de eS Ae $0.63, $0.42. 
Waienemiint: TRB RGR  ccciant othe ts Senn Seabees ane DOBRO: 
GarGen Theater... <<. a ea hg ie hae eee $0.63, $0.42. 
Deke Teeter... cw tt eee ae ee 
FREI er I aio ac tad hei nnn ipa heeded cine ee 
REA PP EEO ROO a ice nekaencenaes Se ee 
I IE iad iw mcm msdn cs arin eo ni cascada 
OTE, TT, isi iii cli cso biciintasihniigica enie staer ae $0.63, $0.42. 
Cipde; Gio > UGG SUON 2 ons tinea $0.63. 
Columbiana, Ohio: Globe Theater___.._.....____________ $0.67. 
Conneaut, Ollie: State THOR soe Sn ccc $0.71. 
Cashacton, Ohio: Sixth Street Theater___....__________ $0.65. 
Crestline, Ohio: Hippodrome Theater_______.___-_______ $0.63, $0.42. 





+a ty 


ae 7 
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Net evening adult admission prices charged by theaters in the are a of the 
Cleveland branch of Loew’s, Inc., for the exhibition of Quo Vadis—Continued 


Cuyahoga Falls, Ohio: Adults 
tn a $0.63. 
as shee natiabinnaeemoeel $0.75, $0.54. 
Defiance, Ohio: Valentine Theater__.._--._.----__----- $0.71. 
Deter (Gre REY TROBE 8. once nccnneaeeuos $0.50. 
DWTS, CRISS DETR TORE nn on ecce me cnnwnsnnunan $0.76. 
DOE GS CL. BONE cic rinasnencemeionee $0.46, $0.33. 
Dee, Cte = EIU Ba viccincccmnedneadneedeedeswes $0.58. 
Te, CT = FRC TE ei en ee as 
PROV ORG, . ORGS SERIOTE SOO a nicest ecicni neta $0.42. 
EGE, COR SE aceon ca scene dtd See ese $0.83. 
East Palestine, Ohio: 
Oe: TU iii ne ccc cin cee nach tac km cd $0.67. 
Midway Drive-In Theater___-......_______- Pd Oe $0.50. 
Hdgarton, Ohio: Charve Theater... .dscsessodcnd $0.71. 
Fairport Harbor, Ohio: Lyric Theater..._.....__._______ $0.62, $0.33. 
Pp SS OR es | | ere $0.62. 
We, COIN See EIR a on rece cceceed ates $0.75. 
Freemount, Ohio: Paramount Theater_.._.___--._--__-_. $0.75. 
Cee, Se = I. Oo ricitiemnerinecnmtenntie en $0.63, $0.37. 
Garrettsville, Ohio: Garrett Theater_..........________. $0.42. 
en, CORO = CI i IN as cassandra $0.71. 
Caer a, Ge = Ne I oo iikie eke tenbauee $0.71. 
Gerard, Gino: Wena "Teeter. cic wtibédamecia $0.71, $0.42. 
Greek, CREF GE CE I an ok nse enc ce iceieeseinnreemnecbbcn $0.75, $0.50. 
Hopedale, Ohio: Hopedale Theater___.-..-__-....___-_-. $0.45 
pe Be ge 2, a re oe . $0.63. 
Hudson, Olie : BGs THOR. 6 oc wc ecicemmneiienenl $0.63. 
Terr rene $0.62. 
Independence, Ohio: Willow Theater_...--.____________ $0.75, $0.42. 
SRROETOOR,; Cus AOTIGS TROROT nonce iid ceeds sents $0.42. 
i Se I oc ciinicica cninccicentnsticcnnassanenitbaiadtedl btupita $0.75. 
FECRGGE, Wie 2 TE TOE ii cette men an deiiledaibes $0.58, $0.42. 
Kinsman, Ohio: Kinsman Theater...................._.. $0.62. 
EAE. Cs NE, EOE aos 1 wcctienw dbbdbnisenseebadds $0.33. 
EMC COIER Te) INOS “UOT OE oc cecs enn nscnsoeriercbiamiasbilnnias, $0.67. 
Esra, Chere = GIO CONOR an cccpictene sos aekeeedo $0.37, $0.29. 
Lima, Ohio: Springbrook Drive-In Theater__..__________ $0.62. 
Lishem, Gites Bascom Theater... seusiiieueceus) =. $0.75. 
LOUGOE Varney Coen FCO “OREO a ssc cence nee ceicimneelaa dis $0.63. 
Louisville, Ohio: Louis Theater__________ alia a a a $0.67. 
Mt. Gilead, Ohio: Capitol Theater................_____.. $0.83, $0.42. 
Bat. Verma Gai s Vernan Teeter... ates! SETS, 
po A aa ee eee $0.41. 
Marblehead, Ohio: Town Theater__._-__--- initial - $0.58. 
Massillon, Ohio: Weslin Theater_____.__________ is casheee sR 
Maumee, Ghio: Manmee Theater... 2.50.6: _- $0.63. 
Medina, Ohio: Medina Theater_____~_ Seat aati aoe $0.64, $0.50, $0.42. 
Middlefield, Ohio: NewMac Theater________ Bassai asta slebades.” | GRE Me 
' Millersburg, Ohio: Russell Theater____--__--________- $0.58. 
Minerva, Omios Mery Tiesto... seen nnn ee $0.67. 


Mingo Junction, Ohio: Mingo Theater______________ = $0.63. 
Montpelier, Ohio: Kaufman Theater a yo 


Napoleon, Ohio: State Theater___-..----________ iG: Se 
Newcomerstown, Ohio: 
ii saciici selects itatvacincncanaliinasaadaieiaiaesi, ‘ $0.67. 
Starlite Drive-In Theater._............... aidhieateage: 
New Canton, Ohio: Karolyn Theater__________________ . $0.63. 
Newton Falls, Ohio: Manos Theater__...._.__......____. $0.63. 
Norwalk, Ohio: 
OO: SI ooo ee ate ea $0.75. 
ER Sy | a ne $0.71. 
Niles, Ohio: Robin Theater_______-~ ae sicriilaiaaaieanas $0.63, $0.29. 


Oak Harber, Ohio: Royal Theater..._..................... $0.75. 
COREE, GRIN < TUL OTRO i i  eenaicsenegeniones $0.75, $0.46. 
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Net evening adult admission prices charged by theaters in the area of the 
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Orrville, Ohio: 
Orr Theater 


Ottawa, Ohio: Hollywood Theater 
Painesville, Ohio: 
Lake Theater 


Port Clinton, Ohio: Clinton Theater____ 
Ravenna, Ohio: Ravenna Theater 
Richwood, Ohio: Union Theater................._.______ 
Rockford, Ohio: Rockford Theater.................___..__ 
Russells Point, Ohio: Indiana Lake Theater 
Sale. Ohig: BEGG 2 ONC nn nctkiainnntiemenunn deta. oe. 
Salemsville, Ohio: Alpine Theater__..._.________________ 
Sawyerwood, Ohio: Gala Drive-In Theater 
Sebring, Umie > SFR Theaters cccaccanenaccsunnddiisel J. 
Snelny, Ole * COBCRMIDR “LC RORCOT iis SO ele) 
Smithfield, Ohio: Smithfield Theater___......_.____________ 
Steubenville, Ohio: Grand Theater................._____ 
Swanton, Ohio: LaFrance Theater..................-....-: 
PAGED, COAG RRR Oe * OO irtisctevtscrcrerersn renin ddidend de dS 


F000, Ohio: CORT "TRCRtOl x sccccandccmmmninadulosawdh 
LOVACIIO, O10 * ERROR BORGO a ceainmnmenemand ended 
Paricnaviiie, Cee 5 Ue 2 ON tOR ka cccienesenasinwin, 
Upper Sandusky, Ohio: New Star Theater____-__--_______. 
VanWert, Ohio: Lincoln Drive-In Theater.__._..__________. 
Wadsworth, Ohio: Stranud- Theater... .acanncsiiccncsnsissus! 
Warren, Obie? Rovitis Theater sccscusnssescnnecds iid 
Wauson, Ohio: Princess TRette i sciik crete tis. 
Waynesburg, Ohio: Mohawk Theater..............._ ~~~. 
Wellington, Ohid?) RONGt- THOR cnnncnnwcwsenuniniinn te: 
Wellsville, ito:: Tapert y- TGR ter sec ier csercenen be 
West Lafayette, Ohio: Grand Theater__...-__-_---_-_____ 
Windham, Ohio: Maple Grove Theater_..._.--___________ 
Willoaghby, Olio? “Vite THOR COR canine encerintretenttnd Side bien 
Wood: field, Ohio: New Life Thester.... nines 
Wooster, GRid? WOOBtCr TRO R GOR aresenceie eee 
Youngstown, Ohio: Uptown Theater__..-_-_-_______~~-~~. 


Notrs.—(1) All admission prices are exclusive of taxes. (2) Prices were obtained 
from theatre reports of grosses reported to Loew’s after the exhibition of the picture. 
(3) Where 2 figures appear, the theater had different prices for orchestra and balcony. 


Net evening adult admission prices charged by theaters in the area of the Los 


Adults 
$0.62. 
$0.75. 
$0.83. 
$0.62, $0.50. 


$0.75, $0.42. 
$0.63, $0.42. 
$0.52, $0.37. 
$0.50. 
$0.58. 
$0.75, $0.42. 
$0.75. 
$0.50. 
$0.58. 
$0.50. 
$0.83. 
$0.50. 
$0.83. 
$0.38. 
$0.75. 
$0.41. 
$0.50. 
$0.42. 
$0.75. 
$0.52. 


$0.83, $0.42, 
$0.83. 
$0.63, $0.42. 
$0.46, $0.33. 
$0.84. 
$0.63. 
$0.58, $0.39. 
$0.50. 
$0.67, 
$0.50. 
$0.75, $0.42. 
$0.63. 
$0.75. 
$0.63, $0.42. 


Angeles branch of Loew’s, Inc., for the exhibition of Quo Vadis 


Los Angeles, Calif. : Adults 

Nour Star Tee... orion $2, $1.50. 

United, Arties “Theater<-. 6 ee eee eee $1.25. 
Bakersheld. Callt:" Tox Theater. 2 ee $1.24, $1.01. 
Hollywood, Calif: > Vogue Tentet=—- >See Se eee $1.04, $0.75, $0.58. 
Les Vegas, Nev. * 0 Portal l ne@etetc soca s cece weeeeencoe $1.25, $1. 

Long Beach, Calif.: United Artists Theater__..--.--..---_ $1.25, $1.04. 
Santa Ana, Calif.: Orange Drive-In Theater_..-__---~--_. $0.83, $0.71, $0.54. 
Phoenix, Ariz.: Palms Theater___-—---- oS b2 oe eee ee $1.51, $1.04. 
Pomona, Calif. : United Artints Theaters: =". cckiten eee $1.25, $1.04. 
Hiverside, Call. « Die inen Trent ss 2 ecco $1.04 

San Bernardino, out. : POs 7 neeter soo 2 $1.25, $1.04. 

San Diego, Colif.: Orpheum Theater =. 222-22 oe $1.24, $1.03, $0.70. 
Sante Barbara, Cal, © Stute 1 nen tet. 2 6s Seca e $1. 

Santa Monica. Cali: Er Miru Tester eee $0.83, $0.62. 


Peace, AST. S 7 i ek emer as acetetececsceecens chad rence ooencoeeranmenreciors 


$1.25, $1.04, $0.83. 


Al 


B: 
B: 
B: 


¢ 


Bi 
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Net evening adult admission prices charged by theaters in 
Angeles branch of Loew’s, Inc., for the exhibition of Quo 


Alhambra, Calif.: Alhambra Theater______ 
Atascadero, Calif.: La Moda Theater___________ 
Bakersfield, Calif. : Tejor 'Theater_______________ 
SJanning, Calif.: Banning Theater 
Barstow, Calif.: Barstow Theater____ Pe ar ant aah a 
Beaumont, Calif.: Cherry Pass Drive-In Theater__ 
Bellflower, Calif.: Nubel Theater___________-____ 
Boulder City, Nev.: Boulder Theater_____ 
Burbank, Calif. : 

Loma Theater____ 

Major Theater_______- sabes 

San Val Drive-In Theater__ 
Calexico, Calif.: Aztec Theater_.._.........._ 
Camarillo, Calif.: Valley Theater__ 
Chino, Calif.: New Chico Theater__ 
Claremont, Calif.: Village Theater__ 
Clarkdale, Ariz.: Grand Theater_ 
Colton, Calif.: New Colton Theater 
Compton, Calif.: Compton Theater 
Coronado, Calif.: Coronado Theater___ 
Costa Mesa, Calif.: Mesa Theater___ 
Covina, Calif.: Covina Theater____ 
Culver City, Calif.: Meralta Theater sphnain dinate a 
Desert Hot Spring, Calif.: Jencie Palms Theater_____ 
Downey, Calif. : 

Avenue Theater 

Meralta Theater_ aii 
Eagle Rock, Calif.: Sierra Theater____--__~- 
El Centro, Calif.: Palms Theater__. 
El Monte, Calif.: El Monte Drive-In Theater 
Elsinore, Calif.: Lake Theater 
Encinalas, Calif.: La Paloma Theater 
Fallbrook, Calif.: Mission Theater__ 
Fillmore, Calif.: Fillmore Theater______- 
Ford City (Taft), Calif.: Bace Theater 
Gardena, Calif.: Vermont Drive-In Theater 
Glendale, Calif: 

California Theater_____ 

Vogue Theater____- : . ; 
Greenfield Corners, Calif. : Circle Theater 
Hemet, Calif.: Hemacinto Drive-In Theater 
Henderson, Nev.: Victory Theater_____- 
Holtville, Calif.: Alamo Theater Se 
Huntington Park, Calif.: Lyric Theater 
Huntington Beach, Calif.: Surf Theater 
Indio, Galift. : Alacdan 'Theater.................. = 
Inglewood, Calif.: (1st run) Ritz Theater__ 
Inglewood, Calif.: Ritz Theater 
La Jolla, Calif.: Cone Theater__--____ 
Lakeside, Calif.: Lakeside Theater__.___.________-___ 
La Habra, Calif.: La Habra Theater_____~ 
Lakewood Village, Calif.: Lakewood Theater 
La Mesa, Calif.: Helix Theater__ 
Lamont, Calif.: Lamont Theater____ 
Lancaster, Calif. : 

I IIR ONE scp ecsen ssn cessed aida eas 

get Drive-In Theater.._............. a ereeltiteea ia - 
Lenion Grove, Calif. : Cinema Drive-In Theater___-_- 
Lenwood, Calif.: Bar Leu Drive-In Theater = 
Loma Luida, Calif.: Tri City Drive-In Theater 
Lone Pine, Calif.: Whitney Theater__--~_ 
‘ane Reach, Calif.: Eheel Theater____----- 






the area of 


Vadis—Continued 


Adults 


$1, $0.63. 
$1, $0.75. 
$0.58, $0.51. 
50.62, $0.54, 
$0.83, $0.67. 
$0.50. 

$0.83, $0.58. 
$0.42, $0.29. 


$0.42, $0.33. 
$0.83, $0.46. 
.83. 
$0.83, $0.67. 
$0.71, $0.62. 
$0.58, $0.50. 
$0.62, $0.50. 
$0.83. 
$0.42, 
$0.83. 
$0.83, $0.67. 
$0.50. 
$0.83, $0.67. 
SO.S3. 
$0.50, $0.34. 


$0.50, $0.42, 
$0.71, $0.62, 
$0.83, $0.46 
$1, $0.75. 
$0.83. 

$ h5O. 

$0.58, $0.50. 
$0.45, $0.33. 
$0.83, $0.67. 
$0.83. 

$0.83. 


$0.83, $0.54. 
$1. SO.62. 
$0.67, $0.42. 
$0.82, $0.50. 
$0.42, $0.29. 
$0.83, SO.67. 
$0.62, SO.54 
$0.50, $0.42. 
SO.S38. 

$1. 

$0.71, $0.62, 
$0.82 

$0.42, $0.29. 
$0.62, $0.50. 
$0.58, $0.50, 
$0.83, $0.62. 


$0.67, $0.42. 


$0.83 
$0.83. 
$0.62 
$0.83, $0.67. 
SO.83. 


$0.67. 


$0.83, $0.67. 


$0.62, SO. 


» 


, $0.42. 
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the Los 


$0.42 


$0.33. 
$0.50. 


$0.42. 


$0.42. 


). 
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Net evening adult admission prices charged by theaters in the area of the Los 
Angeles branch of Loew’s, Inc., for the exhibition of Quo Vadis—Continued 


Los Angeles, Calif. : 


CRRA SONU oor mn COS 

CYCHSIEW Peete sacec..- 20) ROR t Uhre eek 
Huntington Park, Calif.: Gage Drive-In Theater 
Los Angeles, Calif. : 

Gilmore Drive-In Theater 

Florencita Theater 


RT Rea eee secon Kota 
La Tijera Theater 
Los Feliz Theater 


THO DORR GEORG se cee em tek 
TMEREAL SRONUE sc cce cocci ees es 
BR Nc ial ee dic eee eee nae cs ee 
Be ROLIEN ECan serra ies RET has cep us neta 


Playhouse Theater 
Rialto Theater 


Majani, Calif.: Mecca Theater 
Monrovia, Calif. : 
Bat Sey Drive-in-Thester-_—5-------6--50035-5.0 a 
LTD TOGO et. an teweecmnesecersesesSnS een eee 
Montalvo, Calif.: 101 Drive-In Theater 
Montebello, Calif::' Vogde- Theater... 
Montrose, Calif. : Montrose Theater___.__________________. 
North Long Beach, Calif.: Atlantic Theater 
National City, Calif.: National Theater 
Needles, Galt: ; Nesdies, Theater... -<=..<.--....2. 
Newport Beach, Calif.: Lido Theater 
Norwalk, Calif.: Norwalk Theater 
Geeangiiie, Caltt: 2. Creat Time cies ica tects 
Ojai, Call. set TOR bia cSantsinseeeweee : 
Ontario, Calli: ‘Californie Theater. ......<.-5-.. ek 
Orange, Calif.: Orange Drive-In Theater 
Oxnard, Calif. :~Vegue Thenterss2s222208 32 
Pacific Palisades, Calif.: Bay Theater_._.._.......________- 
Palm Springs, Calif.: Sun Air Drive-In Theater 
Pasadena, Calif. : 
CCOLGTAIGC ENCE a ie ettcraticerninie Side bt dee ES 
Bian TRO ics cceeerimemeteetcw are J RS 
United Artists Theater 
WV Te “TOG iia is A ies een 
Perris, Calif.: Petrie Dhette?.-ccecacccscccccecccnen nel 
Phoenix, Ariz.: Indian Drive-In Theater 
Phoenix, Calif.: Pismo Theater 
Prenvot’. Bris: « “éeks Theater... Se 
Poente; GOBNIS Peete “LT RORt6Ol <6 a coc ccccccsel fe 
Ramona, Calif.: Ramona Theater____ 
mecianes, Caul. > BMedignds ‘TRO... cee emccnes 
Redondo Beach, Calif.: Strand Theater 
Reseda, Calif. : 
Rekeda’ Terie “TRPROl inn adeese io 
Reseda Theater 
Ridgecrest, Calif. : 
Credit Warr Gries OR COT ccninmnnnwndinged bones ee 
OE NEE ne crane adnanneeeltskeee 
Riverside, Calif.: Rubidoux Drive-In Theater 


Adults 
$0.83, $0.50. 
$0.83, $0.54. 
$0.50, $0.33. 
$0.58, $0.50. 

0.54, 


$0.42. 
$0.50, $0.29. 
$0.83, $0.50. 
$0.62, $0.42. 
$1, $0.67. 


$0.83. 


$0.67, $0.54, $0.42. 


$0.87. 
$0.71. 
$0.50, $0.42. 
$0.50, $0.29. 
$0.82, $0.66. 
$0.83, $0.67. 
$0.83. 
$0.62, $0.50. 


$0.67, $0.50, $0.42. 


$0.83, $0.62. 
$0.83, $0.50. 
$0.83. 
$0.83. 


$0.76, $0.67, $0.42. 


$0.83. 
$0.83, $0.50. 


$0.83, $0.71, $0.54. 


$1, $0.67. 

$0.50, $0.33. 
$0.54. 

$0.84. 

$0.83, $0.67, $0.54. 
$0.83. 

$0.84. 


_ $0.62. 
$0.75, $0.67, $0.54. 
$0.79, $0.71, $0.50. 


$0.83. 
$1.04, $0.83, $0.62. 


$0.54. 
0.83. 


$0.54, $0.42. 





Net 


Sar 


Sal 
Sal 
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Net evening adult admission prices charged by theaters in the area of the Los 
Angeles branch of Loew’s, Inc., for the exhibition of Quo Vadis—Continued 


San Bernardino, Calif. : idults 

Mount Vernon Drive-In Theater_________~_ $0.54. 

eee: CGI ECE as ecient co cst tet ett sce _ _. $0.71, $0.50. 
San Clemente, Calif.: San Clemente Theater______~_- $0.83, $0.67. 
San Diego, Calif.: 

Campus Drive-In Theater.oiioec. ncn n cc cnn- _.. $0.83, $0.53. 


Hillcrest Theater 
Loma Theater___- 


$0.82 
$0.82, $0.53. 


San Gabriel, Calif.: San Gabriel Theater____- ; $0.88, $0.50. 
San Luis Obispo, Calif.: Obispo Theater____-_- : $0.83, $0.67. 
San Pedro, Calif. : 
RNa OD fice besten en eran cies pete Casas $0.83, $0.71, $0.54 
San Pedro Drive-In Theater__.___.________-_ items $0.83. 
Santa Ana, Calif.: West Coast Theater______._______- ; $0.83, $0.71, $0.54. 
Santa Monica, Calif.: Aero Theater._.........._..____- .. $0.83, $0.62. 
Santa Paula, Calif.: Fox Theater._................ wee |G 
Sierra Madre, Calif.: Sierra Madre Theater__._____.______. $0.42, $0.33. 
Solano Beach, Calif.: Solano Theater________- see ietiincsicnike $0.65, $0.50. 
Somerton, Ariz.: Somerton Theater.__..—.--__......... $1. 
South Pasadena, Calif.: Ritz Theater_....-__._........_.... $0.62, $0.42. 
Southgate, Calif.: Allen Theater_____-__- aia ea _. $0.83, $0.42. 
Suieland, Calif.: Suieland Drive-In Theater______________ $0.83. 
Temple City, Calif.: Temple Theater______-__-__--_ awa Sune, S054. 
Tucson, Ariz.: 
SI a $0.83. 
OY DOPE CO- ETE FOE oii aces ic enti cenwe mmm nnnn $0.82. 
Tepuned, OAf.s TUPUnGe FRCP niin ne _. $0.83, $0.50. 
ees ERE S CERO I IN vain cbarcrctendsencninsecermermincel _ $0.50, $0.33. 
Ventura, Calif.: Buena Theater._._._................. a. 9.86. 
Victorville, Calif.: El Rancho Theater____-___-___ aa $0.83, $0.67. 
Vie: CORTE 5 EPO avn ctne a _. $0.67, $0.50, $0.42. 
NoTes.—(1) All admission prices are exclusive of taxes. (2) Prices were obtained from 
theater reports of grosses reported to Loew's after the exhibition of the picture. (3) 


Where more than j figure appears, the theater charged different prices for different locations 
in the theater. 





Appenprix No. 49K 
[From the Motion Picture Daily, May 9, 1951] 
MGM SEEKs To END CLOSING oF THEATERS 


RODGERS URGES His STAFF TO AID DISTRESS HOUSES 


M-G-M field sales managers were urged yesterday by William F. Rodgers, 
distribtuion vice president, to help forestall threatening theater closings by 
making every effort 1o do whatever the company can to keep theaters in operation 

Speaking before an M-G-M sales conference at the Hotel Astor here, Rodgers 
said he has received many reports of distress situations. ‘Where M-G-M branch, 
district and sales manager know relief is necessary to keep theaters open, every 
effort should be made to do so and never let it be said that M-G-M contributed 
to the closing of any theater,” he declared. 

In California alone, it has been reported that 130 theaters have closed, and 
while the degree is not so great elsewhere, a great number of closings have pre- 
vailed throughout other parts of the country, the meeting of field sales managers 
and home office executives was told. 


CHILDREN ADMISSIONS 


Discussed also was the problem of admitting children free to drive-in theaters, 
a practice which the meeting viewed as highly distressing and in danger of 
spreading to regular theaters if measures are not taken to halt it. M-G-M field 
executives were told to take necessary legal measures where such condition exists, 
particularly to consider setting back availabilities where such a measure might 
remedy such unfair competition. 
83617—53 58 
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Arthur M. Loew, president of Loew’s International; Howard Dietz, vice presi- 
dent and director of advertising-publicity and his staff, consisting of Si Seadler, 
Dan S. Terrell, and John Joseph, will attend the meeting today and speak on their 
activities. 

SALES POLICIES 


Sales policies were also discussed yesterday but no decision was reached. 
However, it was decided that one other picture would be added to the summer 
schedule, i. e., Teresa, which will make a total of 12 for the 3 months starting 
June 8. 


{From Film Daily, May 15, 1951] 
Kirscu LAups RopGers ror STAND ON DISTRESS HOUSES 


CHICAGO.—William FI’. Rodgers, Metro vice president and general sales manager, 
is the recipient of more bouquets for his pledge of aid to exhibitors, made in a 
speech to sales personnel at last week’s M-G-M home office sales conference. 

In a letter to Rodgers, commenting on his statement which appeared in the 
daily trade press on May 9, Jack Kirsch, president of Allied Theaters of Illinois, 
wrote: 

“Your latest statement is, to my mind, one of the most encouraging and con- 
structive moves to come forward from anyone in distribution.” 

“Of course, Bill,” continues the letter, “this statement coming from you is no 
surprise to me, because I have always admired your ability as a practical 
businessman and as such you are always one of the first to face realities.” 

In answer to Rodgers’ pledge that “where M-G-M branch, district and sales 
managers know relief is necessary to keep theaters open, every effort should 
be made to do so and never let it be said that M-G-M contributed to the closing 
of any theater,” Kirsch penned the following: 

“It’s certainty that exhibitors are in serious difficulty today and other dis- 
tributors could help give them a much needed ‘shot in the arm.’ ” 


{From Harrison’s Report, May 12, 1951] 
BILL RODGERS REAFFIRMS A LONG-STANDING POLICY 


Speaking before a Metro-Goldwyn-Mayer sales conference this week at the 
Hotel Astor, in New York City, William F. Rodgers, the company’s vice presi- 
dent in charge of distribution, had this to say: 

“Where MGM branch, district, and sales managers know relief is necessary 
to keep theaters open, every effort should be made to do so and never let it be 
said that MGM contributed to the closing of a theater.” 

In urging his sales force to take every step possible to forestall theater clos- 
ings, Rodgers revealed that he had received reports of many distress situations, 
including one report that 130 theaters have closed their doors in California alone. 
He added that, although the degree is not so great elsewhere, a large number 
of closings are reported from other parts of the country. 

Bill Rodgers’ pledge of assistance to theaters that find themselves in a des- 
perate position will not come as a surprise to most exhibitors, because he has 
always been ready and willing to grant relief to any exhibitor who can prove 
that he needs relief. Rodgers’ pledge is, in fact, a redeclaration of his company’s 
long-standing policy to relieve aggravated situations where exhibitors are hav- 
ing difficulty in operating profitably. It is a policy he has reaffirmed from time 
to time over a period of many years. 

Bill Rodgers and his company are to be commended for having taken the lead 
once again in a sincere desire to relieve and assist deserving exhibitors. The 
other distributor heads might do well to recognize the plight of many exhibitors 
nowadays and to grant them the relief they need. Such an attitude is sorely 
needed at this time, for it is only by making every effort possible to prevent 
theater closings that the distributors can best insure the future of the industry 
in general, and of themselves in particular. 
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APppENDIx No. 491 






[Copy of day letter sent to Oklahoma City and Dallas] 










MARCH 28, 1952. 

Wherever serious distress exists with our customers as result of recent dis- 
aster in your territory it is our desire to render such assistance as has been our 
custom in dealing with similar misfortunes. In any acute cases consult with 
your sales manager for guidance in handling those situations. We further sug- 
gest you inquire of your local exhibitor leaders for information concerning any 
seriously affected account. 

Regards. 










C. M. REAGAN. 









[Copy of day letter sent to Memphis, Atlanta, and New Orleans] 





MARCH 28, 1952. 

Wherever serious distress exists with our customers as result of recent dis- 
aster in your territory it is our desire to render such assistance as has been our 
custom in dealing with similar misfortunes. In any acute cases consult with 
Mr. Saunders for guidance in handling those situations. We further sug- 
gest you inquire of your local exhibitor leaders for information concerning any 
seriously affected account. 

Regards. 









C. M. REAGAN. 






Apprenpix No. 49m 










ELECTRIC SERVICE Co., 
Boca Grande, Fla., March 17, 1958. 






LOEW’s INC., 
Jacksonville, Fla. 

DEAR FRIENDS: When folks have been nice to me, and have been so pleasant 
to deal with, I feel that I should take time out and express myself. 

I want to say that we have had better pictures, and more reasonable prices, 
and the best, and most courteous treatment from Leow’s than any other motion 
picture distributor. Again I want to say, “Thank you,” and if any of your people 
ever get down this way I will endeavor to show you some good fishing, or at least 
a good place to fish. 

Yours very truly, 











WILEY CrEwS, Operator, San Manco Theater. 









TRAIL THEATER, 
Fort Collins, Colo., January 4, 1953. 





Mr. Henry F. FRIEDEL, 
Loews, Inc., Denver, Colo. 

DEAR HENRY: In checking our records for the year 1952 we find we played a 
total of 32 features plus all your cartoons and Pete Smiths. Other MGM shorts 
were also played. 

lor the features and shorts we paid you a total of $14,817 which is an average 
of $463 per program. Of course the big features did much better than this and 
the small one much less; this is just an average. 

Henry, I think this speaks very good for our mutual cooperation with your 
conipany and our Trail Theater. We are very proud to have played MGM prod- 
uct almost exclusively in our theater. 

Our gross for the year was over $7,500 over 1951. 

We would like to express our thanks for the cooperative advertising which 
your company so generously shared. 

It has been a profitable pleasure to have played your product and we are lool 
ing forward to a much bigger year with the opening of our new Aggie Theater 
about April 1 and the continuance of playing MGM in both our theaters 

Best regards. 


Sincerely, 

















FRANK AYDELOTTE. 
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PRINCESS THEATER, Pri 
Tullos, La., November 25, 1952. who, 
LOEw’s INC., on W 
New Orleans, La. 3€ 
Dear Sirs: This is to inform you that we are selling the Princess Theater TT 
Tullos, La., to Mr. George Shelton of that city, effective December 1, 1952. a 
I wish to express our sincere appreciation for your profound interest and in TI 
valuable assistance extended us during the time that we were operating the 
theater. Our contacts with you and your personnel have been most pleasant. 
Kindest regards to Mr. Mosley, Mrs. Odom, Mr. Bridges, and best wishes to you 
all during the coming holiday season. 
Sincerely, 
Mrs. I. D. BAsHaM. 
Mr. 
EARLE J. JOHNSON THEATER SERVICE, 
Los Angeles, Calif., November 10, 1952. 
Re River-Oildale. i 
Mr. THoMAS J. ASPELL, Jr., ge 
Branch Manager, Metro-Goldyn-Mayer Pictures, 7 ff. 
Los Angeles, Calif. . 
Dear Mr. ASPELL: Enclosed, herewith, is statement covering engagement of yol 
Merry Widow in the above situation. a 
This is one of the top two grosses that we have had in the stituation since lea 
the earthquake, which clearly indicates to me business is on the increase in the 
area, for which we are very thankful. 
I thought it only proper that I give you a glimpse of the good news, as we 
have had to all your attention to nothing but bad news for so long. 
I want you to know that the Banducci’s as well as Earle and myself are very 
appreciative of the cooperation you have given us during these trying times. 
Kindest regards. 
Very truly yours, Tr 
A. SELBY Carr. 
g! 
OSAGE THEATER, 
Osage City, Kans., November 7, 19852. 
Mr. W. W. SHERRILL, 0 
Loew’s Inc., Kansas City, Mo. 
Dear Woopy: We feel fine this morning—the reason: last night was the first . 
night that we didn’t have any competition, and we did more at the box office . 
than any Thursday except of course Quo Vadis and Greatest Show. 
Well, Woody, I decided to have Allied handle the pictures. I knew all along u 





that I didn’t have any business in a new field trying to buy pictures against an 
expert like Hartman so the final decision was to let someone do our job who was 
on film row and who probably knows more about the business than I will ever 
know—and Allied was our answer. Allied begins booking December 1. 

In closing I wish to thank you and Mr. Sonday for being so nice to me, for if 
they were all like Metro everything would have been swell for us. If you are 
ever in Topeka do drop in, and I will do the same when and if I should ever 
go to Film Row again. 

Sincerely and respectfully, 













HERMAN BRANDENBERG. 






THEATER SERVICE CorP., 
Los Angeles, Calif., September 15, 1952. 





Re Surf Theater, 
Huntington Beach, Calif. 
Mr. THOMAS ASPELL, JR., 
Metro-Goldwyn-Mayer Pictures, Los Angeles, Calif. 
Dear Mr. ASPELL: Because of a poor season it had been decided to close this 


theater as of September 7, 1952, and all distributors were so notified in writ- 
ing. 
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Prior to your receiving the letter I explained the situation to your Mr. Geary 
who, in turn, volunteered help on your product to try to keep the theater open 
on weekends only. 

Geary’s overture and your cooperation in approving substantial reductions is 
appreciated very much and I want to express my appreciation and also that 
of Mr. Walker’s. 

I hope we can make it through the winter months. 

Thanks again. 

Sincerely, 
Roy Dickson, President. 


WHITTSON-ScHAAK THEATERS, 
Los Angeles, Calif., August 27, 1952. 
Mr. THOMAs ASPELL, Jr., 
Manager, Metro-Goldwyn-Mayer Pictures Exchange, Los Angeles, 
Calif. 

Dear TOM: While the “spirit is willing, the flesh gets a little weaker” as the 
years roll by. With this thought in mind I have asked my good friend, Saul 
Mahler, to do the booking and buying for my Ramona Theater. Therefore, 
effective September 1, 1952, Saul will handle all such matters for me. 

I am sure that you will extend to him the same consideration and courtesies 
you have always given me for over 20 years. 

Habit is strong and as I love you all, you can be assured of seeing me at 
least once a week. 

My sincere and cordial best wishes to you and your staff. 

Sincerely yours, 
ARNOLD SCHAAK. 


RoYAL ‘THEATER, 
Tonganorie, Kans., August 26, 1952. 
To the Manager, 

Dear Str: We wish to compliment you and your staff, and to tell you how 
grateful we, as small theater owners are to you. 

We have received the best of help and advantages from your staff. 

We are able to buy, book, and receive the latest of pictures and make a margin 
of profit on the most of your product. 

We have operated a theater, where the film was booked through the San 
Francisco, Calif., exchange and find there is a great deal of difference in the 
exchanges, yours proving to be far superior. 

We wish to thank you and your staff for being so courteous and helpful to 
us. as we are just one of your small accounts. 

Yours respectfully, 
Mr. and Mrs. Ray HANDLEY. 


PEARLMAN THEATERS, 
Binghamton, N. Y., July 31, 1952. 
Mr. JAcK GOLDBERG, 
Loews, Inc., Albany, N. Y. 


Dear Jack: I want to thank you for the time you allowed me the other day 
when I again had the pleasure of visiting you in your office. 

I regret that in my haste to get some work done that I overlooked conveying 
to you personally my sentiments toward you, your personnel, and your company. 

Your consideration in the allocation of pictures, your fairness in adjustments 
predicated on the gross, and the complete understanding of our present dilemma 
have all contributed to the needed encouragement to carry on and weather this 
period with the hopes and confidences that this great industry will again look 
at a silver living. 

Kindest regards. 

Sincerely, 
L. KAUFMAN, 
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Avaust 14, 1952. 
MGM Pictures Co. 
Dear Lov: I appreciate your kindness in regards to reduction of film rental 
for the summer. 
This has helped me to keep my theater open during this hot weather. 
Yours sincerely, 
Put CARLIND. 


SPRAGUE THEATER, 
Elkhorn, Wis., June 22, 1952. 
Mr. JoHn J. KEMPTGEN, 
MGM, Milwaukee, Wis. 


DEAR Mr. KEMPTGEN : I just want to send this note with enclosed report. 

First, thanks for your fair dealing in setting up the sliding scale for us, 
and thanks for a very fine production, The Wild North, which topped everything 
this year by nearly $150. Only wish you could have heard the many words of 
praise as customers went out. 

The new Ansco color on our new black plastic screen was one of the most 
beautiful things we have seen. It has depth almost to third dimension. Wish 
you and Mrs. Keptgen would drive out some evening, have dinner with us at the 
White Horse, and see one of the color films on this screen. Again thanking you. 

With kindest personal regards. 

Sincerely yours, 
D. F. KELLIHER. 


Utica, N. Y., July 24, 1952. 
Mr. JacK GOLDBERG, 
Loews, Inc., Albany, N. Y. 


Dear JACK: I wish to take this opportunity to thank you for the adjustments 
on pictures that I have played. With the terrific drop in my grosses, I feel 
that my theater would have been closed if it had not been for your cooperation. 

Thanks again. 

Sincerely, 
Morris SLOTNICK. 


ScHALLER, Iowa, June 26, 1952. 
METRO GOLDWYN, 
Omaha, Nebr. 


Dear Evetyn: I must write you a note to thank you for your wonderful co- 
operation. I received your telegram Monday in answer to my letter of Saturday 
and believe me, it was some relief to me to know that those dates would be O. K. 
for Belle of New York and Lone Star. My July calendars were already printed. 
I have been checking my booking and comfirmations carefully but I guess this 
was just one of those things. 

I was sorry I didn’t get to talk with you when I was in the office recently. 
Joe remains about the same, no improvement. 

Again many thanks. 

ABBIE FELDHAM. 


THE MET THEATER, 
Oxford, Pa., July 19, 1952. 
Mr. Bup BacHF, 
Metro-Goldwyn-Mayer, Philadelphia, Pa. 


DEAR Bup: Since writing you earlier in the week, we have received the invoice 
on Singing in the Rain. I was happy to note that your office agreed with me that 
40 percent terms were too stiff. 

I just wanted to make it a matter of record that I appreciate the attitude on 
the part of your company which prompted you to take the action I requested in 
advance of your receiving my request. 

It is this type of cooperation which is going to make it possible for the in- 
dustry to once again operate on a sound basis. 

Very truly yours, 
JOHN H. Wake III. 
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CORTLAND THEATER, 
San Francisco 10, Calif., July 5, 1952 
Leow’'s INC., 
San Francisco, Calif. 
(Attention Mr. L. C. Wingham.) 
DEAR Srr: This theater wishes to express its appreciation for your interest 
and cooperation in adjusting its film rentals in our recent conversations. 
Mutual understanding such as this will go a long way in helping the industry 
weather hard times such as we are going through at present. 
Sincerely yours, 
Rosert S. Borovoy. 


REGENT THEATER, 
Buffalo, N. ¥. 
To the Folks of the Friendly Company: 

A mere “thank you” can hardly express my feelings for the courtesy and 
splendid cooperation extended to me by all of the fine 
organization. 

Believe me, the folks at Metro are among the finest in the business. 

As always, I remain 

Sincerely yours, 


people in your 


WADSWORTH KONCZAKOWSKI 


APPENDIX No. 49n 


EXCERPT OF ADDRESS OF WILLIAM F’. RopGers, GENERAL SALES MANAGER OF LOEW’S, 
Inc., ALLIED STATES ASSOCIATION, MINNEAPOLIS, MINN., OcTOBER 26, 1949 


“Our company has always been foremost in its efforts to maintain exhibitor 
goodwill. To establish such confidence, we long ago adopted an ‘open door’ policy 


of inviting any customer who feels he is misunderstood to appeal to any executive 
of the company. 

“We regard such goodwill as a most precious asset and insist that it be main- 
tajned. We have a staff of men who operate from the home office to assist in 
promoting further goodwill. As you well know, we have devoted years cultivat- 
ing good will and the respect of exhibitors and we depend on the men in the 
field to carry through enthusiastically.” 


EXcERPT FROM ADDRESS OF HENDERSON M. Ricney, HEAD oF Exurperrok RELATIONS, 
LOoOEw’s, INC. 


ALLIED OF GULF STATES CONVENTION, JUNG HOTEL, NEW ORLEANS, LA., 
13-14, 1953 


JANUARY 


“T hope for a moment you will pardon me if I refer to our own feeling on the 
matter. It has long been our policy to encourage our customers to bring what 
ever problem they have to our branch manager, failing there to the sales manager 
in the field, and failing there the door of the home office—Mr. Reagan’s door—is 
wide open to get the matter adjusted. In that way we hope it will never be 
necessary for any of our customers to resort to arbitration let alone litigation. 
But if there be honest differences of opinion which we are unable to resolve, we 
had hoped that our customers would have arbitration to lean on—industry 
arbitration conducted by the men who know this business and who created it. T 
the creation of such a system that would afford, particularly the smaller man, a 
speedy and inexpensive method of adjusting differences which may arise we have 
and do pledge our complete support, for we are firmly convinced that the quicker 
these differences are adjusted the easier, the better it will be for all of us.” 


ALLIED INDEPENDENT T. 0., OKLAHOMA, FEBRUARY 23-25, 1953 


“As for our company, we expect to continue our policy, just as long as possible 
to extend aid to distress situation, and to aid any exhibitor who is making a 
determined effort to sell motion pictures in his community, to remain open, and 
we hope make the profit he deserves.” 
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AppenpiIx No. 490 


Merro-GoLpWYN-MAYER PICTURES, 
LoEew’s, INC. 
New York, N. Y., July 3, 1945. 

It is the uppermost desire of this company, as you well know, to maintain 
perfect customer relationships and to give consideration to their general welfare. 

We have appreciated the discussions on general industry matters as well 
as matters pertaining to our company that we have had with you and other 
exhibitor leaders in the past because always there was an apparent evidence 
of generosity and honesty of thought evidenced by all. 

Unfortunately travel restrictions have prevented us from making as frequent 
visits to the territory as we would have liked to do and that has been the 
deciding factor against any general conventions for the past several years. 
However, we do occasionally have meetings with our sales cabinet and dis- 
trict managers at which time we exchange thoughts and make plans for future 
activities. 

We are having such a meeting in Chicago at the Blackstone Hotel, starting 
July 12 to 15 and all territories will be represented at the meeting. It affords 
us an opportunity to extend to you an invitation to lay before our group any 
suggestions or observations you may desire to make affecting the good and 
welfare of your members. 

Please address any communication to me personally as above, and mark 
“Hold for arrival.” It will be presented to our executives and given their 
complete consideration. 

There can be no dividing line of interest in this business and believing as 
we do that you are interested in our problems so do we want you to know of 
our vital interest in the welfare of our customers. 

Permit me at this time to thank you and your associates for your many 
considerations of the past and express the sincere wish that that same pleasant 
relationship may continue in the future. 

With kindest regards. 

Sincerely, 


W. F. Ropcers. 


ALLIED THEATRE OWNERS, 


Dallas, Tez., July 10, 1945. 
Mr. WILLIAM F. RopGers, 


Chicago, Ill. 


Dear Brit: I have your letter of July 3 inviting me to give you such criticism 
of your sales policy for this particular territory as I may have in my mind. 

In general, the exhibitors in my group enjoy very fine relations with Metro. 
Your pictures have been swell, the box office in general has been very good, 
and as a whole your terms have been quite livable. However, there are 1 or 
2 items to which I would like to call your attention that I believe might bring 
about a better spirit. 

In the first place, for our subsequent run and small town theaters the 
number of percentage pictures is growing and has grown to the spot where 
it is causing considerable unrest. This is entirely apart from whether or not 
these particular pictures do a business that would appear to justify such 
terms. This may seem screwy to you and a very selfish attitude for me to 
take; but nevertheless, Bill, I am of the opinion that exhibitors of the class 
for which I speak should have a minimum of percentage engagements and 
those to be only for measuring-rod purposes and not especially for revenue. 
I do not need to go into any further discussion along those lines, as I believe 
you feel somewhat the same way. I realize the fact without your calling my 
attention to it that a large number of these percentage pictures are sold under 
special contracts, and we don’t have to take them if we don’t want to; but the 
fact of the matter is that the class of the picture and the public demand practi- 
cally force us to take them anyhow. I hope you will give very serious considera- 
tion to this thought. 
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In this particular territory recently I have been receiving considerable com- 
plaint from exhibitors who find that your allocations in Texas are placed in 
a higher bracket than they are in other parts of the country. Within the past 
week I have had 38 letters from 3 different exhibitors calling attention to this 
fact. I realize, of course, that your policy has been “no national designation,” 
and in general I agree with that because certain pictures may be more popular 
in one section than in another. However, when one particular territory finds 
its allocations on 3 pictures in 1 group typed 1 bracket over the rest of the 
country, and when it does not get a reciprocating benefit in any picture being 
designated lower than the national average, it then begins to feel that dis 
crimination is working one way. I really think that this local situation should 
be looked into. 

As I said above, this is no criticism of your general business policy but 
is merely picking out a couple of the points that I think could make it better. 

With best regards and good wishes, I am, 

Sincerely, 
H. A. Cote. 


ALLIED INDEPENDENT THEATRE OWNERS 
OF BASTERN PENNSYLVANIA, INC., 
Philadelphia, Pa., July 6, 1945. 
Mr. WILLIAM F. RopGers, 
Chicago, Il. 

DEAR BILL: Thanks for your letter of July 5. 

At the moment, I do not have any complaints or suggestions to submit from 
this territory. As I told you when we met in Chicago during May, there is con- 
siderable protest from other territories about the auditing of exhibitor books 
and the total number of percentage pictures being released. But as yet these 
complaints have not cropped up in the Philadelphia exchange district, 

Generally speaking—in fact, unanimously—the exhibitors of eastern Penn- 
sylvania are very happy in their business relationships with your Philadelphia 
office. 


Here are best wishes for a most constructive and successful meeting. Please 
convey to your associates, whom I know and whom I value as friends, my 
best regards, keeping a large quota of the same for yourself. 

Cordially yours, 


Sipney E. SAMUELSON. 


APpPENDIx No, 49p 
May 11, 1958. 
Hon. ANDREW F.. SCHOEPPEL, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR SCHOEPPEL: Toward the conclusion of the testimony of Charles 
M. Reagan, general sales manager of Loew’s, Inc., at the hearings of the sub- 
committee on Monopoly of the Select Committee on Small Business, Senator 
Gillette asked certain questions concerning earnings and dividends of Loew’s, 
Ine., in relation to certain figures which Mr. Reagan referred to in his state- 
ment. Since it did not appear to me that the matter was entirely clear I asked 
whether we could submit a record of the earnings and dividends and you stated 
that you thought this should be done and added that it would be received in the 
record. 

Mr. Reagan stated in his testimony that with the inclusion of foreign income 
the distribution and production business for the year 1952 showed a profit of 
$584,000 on gross rentals of $109,026,000 for that year, a return of one-half of 
1 percent (p. 1002 of the transcript of testimony). Mr. Reagan also stated that 
the earnings for the 28-week period ending March 12, 1952, showed earnings of 
73 cents per share (p. 986 of transcript). Senator Gillette then calculated the 
earnings for the whole year to be twice the amount of 73 cents or $1.46 (pp. 
1018 and 1019 of transcript), which multiplied by total outstanding shares of 
5,142,615 would amount to over $7 million as against the profit of $584,000 
referred to above . The answer to Senator Gillette’s question as to this apparent 
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inconsistency is twofold: First, as was clearly indicated in Mr. Reagan’s state- 
ment, the profit of $584,000 referred solely to the production and distribution 
business of the company and not to the other branches of the business in which 
Loew’s, Inc., through subsidiaries, is engaged. 

We are annexing hereto a financial statement giving the breakdown of the 
profit figures for the fiscal year ending August 31, 1952, and this shows that the 
Loew’s profit for the year from all sources was $4,653,978 and that of that 
amount a profit of only $584,282 was realized from the production and distri- 
bution business throughout the world. (Profit from foreign theater exhibition 
is also included in this amount.) As shown in this statement, the difference 
between $584,282 and the total profit of $4,653,978 was derived from several 
other sources. The largest part came from the exhibition branch of the com- 
pany, i. e., from the ownership and operation through subsidiaries of theaters 
located in the United States and Canada. Under the consent judgment the 
exhibition business of the company located in the United States must be di- 
vorced from the production and distribution business of Loew’s, Inc., in the 
manner set forth in the decree. 

In addition to this profit from theater operations there were other sources of 
profit such as from the manufacture and sale of MGM records. Included in the 
total profit of $4,653,978 was also a credit resulting from an adjustment of prior 
years’ Federal taxes in the sum of $1,168,673. 

The second explanation of Senator Gillette’s question is that although the 
earnings for the first 28 weeks of the fiscal year ending August 31, 1952, was 
73 cents per share, the earnings per share for the remaining 24 weeks amounted 
to only 18 cents, making a total of 91 cents per share for the entire year from 
all sources. Thus instead of the earnings which Senator Gillette thought the 
company made for that year of $1.46 per share, the earnings were only 91 cents 
per share. 

I stated to the committee that because of the decrease of earnings of the 
company it was necessary for Loew’s to dip into surplus to meet the dividends 
paid in fiscal 1952. Senator Gillette apparently thought that my statement was 
inconsistent with the figures given by Mr. Reagan because Senator Gillette 
was proceeding on the assumption that the earnings were $1.46 per share which 
on the basis of over 5 million outstanding shares, would mean over $7 million 
in earnings. The statement submitted herewith shows that for the first three 
quarters of the fiscal year of 1952 dividends of 3714 cents per share per quarter 
were paid and as Mr. Reagan stated in June 1952 the dividend was reduced 
from 37% to 20 cents per share. Thus the total dividends paid amounted to 
$6,813,£24. Since Loew’s total profit from all sources, including the tax refund 
of $1,168,673, for the year was only $4,653,978, $2,159,946 was paid in dividends 
in excess of earnings and this difference was charged against surplus. 

We are also submitting herewith the annual report of Loew’s, Inc., for the 
year ended August 31, 1952, which contains the certified financial statement of 
Loew’s, Ine., and wholly owned subsidiaries. You will note there that the sur- 
plus at the beginning of the fiscal year 1952 was $92,968,753 and the surplus at 
the end of the year was $90,808,807, the decrease in the surplus in the sum of 
$2,159,946 being the amount of dividends which were paid in excess of earnings. 

We are enclosing herewith 5 copies of the annual report’ of Loew’s, Inc., for 
the year ended August 31, 1952, as well as 5 copies of the statement which shows 
the breakdown of profit and loss for the same year and dividends paid during 
that year. 

We trust that the foregoing clarifies the points raised by Senator Gillette at 
the end of Mr. Reagan’s statement. If there is any further question on the 
subject we shall of course be glad to have the opportunity of furnishing what- 
ever is necessary. 

Respectfully yours, 
J. RoperT RvBIN. 





1 Retained in committee files. 
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Loew’s, Inc.—Profit and loss for year ended August 31, 1952 


Profit before Federal taxes, after minority interests : 
ee ee eS ee ee d $5, 291, 219 
Picture division : 

Domestic (including Canada)__----___________ 


($8, 482, 000) 
Foreign (including foreign theaters) 


9, 066, 282 
se “4 


Radio, records, and sundries : . 580, 945 


IED saan Sate oe es Se ee De NS Oe ee en 6, 456, 446 
Se a TI aii sia wa fa i ccisinda cit iinet al neti a 2, 971, 141 
Regular profit for year_________-—_ sia en latte Eee 3, 485, 205 
Prick years adjustment of WeGerel  taxce@ic cs hs cnciewn dieu awn to anes ee: es. 
RAW © BORG TOU FORT. oi ns Seemann ee ee ee een - es 4,653, 978 
th Ge Cana ite  hct Seeti be cedbwiieocduc a waco du : 6, 813, 924 
Dividends paid in excess of earnings charged against surplus_-. -. 2, 159,946 
eee es Seveees Bt: Bi Wc ckkc ten ek en Abe cet ccsine eden 92, 968, T53 
STC Genet A Sh, Be dccGncincsmsdiidédndenanes Khel -.. 90, 808. 807 
I a a esd eatid ule aiemaaneaaadeumasains sitet 2, 159, 946 
Loew’s quarterly earnings for year ended Aug. 31, 1952 Per share Amount 
near UIP: he: TPG. diecast k cdicibceiaeenidsaenapehitiaiia ties iacighasceye OED $2, O89 9 
BO GUA TORE,, 3G OC iain ei retintiecnimneien 32 1, 647, 977 
MT a a ee ree ee .73 3, 737, 316 
Tere GURrier; ID WeeNRn 6 ee se wee .14 740, 817 
FI aU i ces ioahe fs , 87 4,478, 133 
Fourth quarter (including year-end adjustments) _________-_~- 04 175, 845 
a te a a al 91 $4,653, 978 


Loew’s dividends for year ended Aug. 31, 1952: 
Sept. 29, 1951 — 
I A "i 
oa 3 le 
June 30, 1952__-_~- 


pcpiintels ubddechimndsinan dx dueiisie sales 928, 46S 


28, 168 


1 

i, 

1, 928, 470 
1 fo 





i ag I i al ta me ra Te 1.32% 6, 813, 924 
Shares outstanding, 5,142,615. 


Apprpenpix No. 50 


AFFIDAVIT OF WILLIAM J. DEVANEY 


STATE OF ILLINOIS, 
County of Cook, ss: 

William J. Devaney, being first duly sworn on oath deposes and says as follows: 

Affiant is branch manager of the Chicago office of Loew’s, Inc., one of the de- 
fendants in Clinton Theatre Co., an Illinois corporation, v. Columbia Pictures 
Corp., a New York corporation, et al., pending before the United States Dis- 
trict Court for the Northern District of Illinois, eastern division; this affidavit 
is made and furnished to counsel appearing before the Senate Small Business 
Committee to refute certain testimony given before said committee by L. Frank 
Stewart with respect to the Family Drive-In Theater at Clinton, Ill. 

Affiant further says that Loew’s, Inc., has offered feature films distributed by 
it for exhibition at the Family Drive-In Theater, operated by the Clinton 
Operating Co., upon an availability of 30 days after the conventional theater 
in Clinton, Ill.; that Loew’s, Inc. has not changed its offer of availability subse- 
quent to the filing of the pending action on November 6, 1952, and that it continues 
to offer its feature product for exhibition upon the same availability. 

WILLIAM J, DEVANEY. 

Subscribed and sworn to before me this 27th day of April, 1952. 

[SEAL] DorotHy VENESS, 


Notary Public. 
Date commission expires, April 16, 1954. 
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Appenpix No. 51 


AFFIDAVIT OF VINCENT F, FLYNN 
STATE OF NEBRASKA, 
County of Douglas, ss: 

Vincent F. Flynn, being duly sworn, deposes and says: 

I have been branch manager of the Omaha branch of Loew’s, Inc., since March 
1951. As such, my primary duties are the supervision of the distribution of the 
pictures of Loew’s, Inc., within the area covered by the Omaha exchange office 
of Loew’s. 

I have known A. C. Myrick for approximately 2 years. 

Mr. Myrick testified before the Subcommittee on Monopoly of the Select Com- 
mittee on Small Business and made a number of charges against the companies 
distributing motion-pictures, among which were certain specific charges against 
Loew’s in answer to which this affidavit is made. 

Mr. Myrick testified that the people in his area have not had an opportunity 
to see Quo Vadis because increased admission prices were demanded. He said, 
“They [Loew's] come along and demand that we raise the admission to $1 or $1.25, 
it just prices it clear off the market, and our people are being deprived of an 
opportunity to see these pictures (Tr., p. 900; see pp. 913-914). Thus, with 
respect to Quo Vadis, Mr. Myrick charges Loew’s with (1) demanding increased 
admission prices in the Omaha exchange area and (2) pricing the picture out 
of the reach of many people. 

As to the first point, I deny that increased admission prices as a condition of 
the licensing of that picture were demanded or requested by Loew’s of any exhib- 
itor within my territory. Moreover, I have not received any complaint, orally or 
in writing, from any exhibitor including Mr. Myrick to the effect that Loew’s 
required increased admission prices in connection with the licensing of that 
picture. 

As to Mr. Myrick’s charge that people in the Omaha exchange area were 
deprived of an opportunity to see Quo Vadis, we attach hereto a schedule of 
exhibitions of that picture in the area showing the adult evening admission 
prices. An examination of this schedule will show the following facts which 
will refute beyond question Mr. Myrick’s charges: 

1. There were 178 exhibitions of Quo Vadis in the Omaha Exchange area. 

2. In only 2 of the 178 exhibitions did the exhibitor charge an admission in 
excess of $1; and these 2 were in the large cities of Omaha and Lincoln, Nebr., 
where the admission price before taxes was $1.04. 

3. In the other 176 exhibitions, the admission prices ranged from $0.29 to $0.83. 

4. Of the 176 exhibitions, the admission prices ranged from $0.29 to $0.50 in 
59 situations; from $0.51 to $0.64 in 73 situations; and over $0.65 and not more 
than $0.83 in 44 situations. 

Any exhibitor who desired the opportunity to license Quo Vadis was afforded 
such an opportunity. So far as we know, the only reason that any exhibitor in 
the Omaha exchange territory did not license the picture was that he refused 
to pay any kind of percentage rental. It is obvious that with respect to a 
picture of the quality of Quo Vadis with its $10 million cost of production, prints, 
and advertising, a flat rental policy would be aad was out of the question. 

Mr. Myrick also charged on pages 903, et seq., of the transcript that (1) 
Loew’s uses the pretext of print shortage to withhold prints from independent 
exhibitors and does not permit those exhibitors to book pictures prior to circuit 
theaters and (2) Loew’s maintains a system whereby a line is drawn through 
the booking records on a date prior to which small independent exhibitors could 
not book pictures. Such charges are wholly contrary to the facts and the record 
of exhibitions of the pictures distributed by Loew’s in the Omaha exchange 
territory. 

The print quota for the entire Omaha exchange area of Loew’s is 4 prints for 
black and white pictures and 6 prints for technicolor pictures. The average 
number of towns served by Loew’s in the Omaha exchange area is in excess of 
250. It is obvious, therefore, that even if we are able to borrow prints from some 
of our other exchanges from time to time, it is necessary to stagged the exhibition. 
Good distribution requires that the cities with the largest populations where 
the greatest amount of advertising, publicity, and exploitation is done, should 
be served first. This inures to the benefit of the smaller towns which cannot 
afford to spend any substantial amounts for such purposes. Furthermore, the 
only fair way to distribute pictures both from the viewpoint of the exhibitor 
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and the distributor, is to serve the theaters located in the largest cities which 
are capable of paying larger film rentals on a date earlier than those theaters 
located in smaller towns capable of paying relatively small film rentals. 

I can speak of personal knowledge during the period I have been acting as 
the Loew’s branch manager of the Omaha exchange and state unequivocally that 
there was and is no system whereby a line is drawn in the booking records of 
Loew’s on a date prior to which independent exhibitors, small or large, could 
not book pictures distributed by Loew's. Nor have I ever heard of any such 
system prior to the time I became branch manager. I have inquired of all 
persons now employed in the exchange having full familiarity with the booking 
records and they never heard of the system described by Mr. Myrick. 

The pictures of Loew's which are licensed for exhibition in the theaters in 
the Omaha exchange territory are booked solely on the merits of the situation 
and in as fair a manner as possible. 

The charge that Loew’s salesman in this Omaha exchange office, Fred Fejfar, 
demanded increased rentals in respect to the theater of Carl Harriman, Alton, 
Iowa, is dealt with in a separate affidavit of Mr. Fejfar which is submitted 
herewith. 

VINCENT F. FLynn. 

Sworn to before me this 10th day of June 1953. 


[SEAL] REGINA MOLSEED. 


Net evening adult admission prices charged by theaters in the area of the 
Omaha branch of Loew’s Inc. for the exhibition of Quo Vadis 


Adults 

TEER, . ON 2 ERT TR in iin acinar a ieee aS ES inna nae $0. 79 
center. B.2a. *. TEC “COO GO ini ett bene os 41 
nae... : Weare. > Raa TO a icine ee ek eee 63 
PED DORE. © TCU, TEE iiss cla Sc icdencccpencielatdicillicmiclandan 83 
AOR s HORE. S ‘GCOPOR TCI aioe kde candace made .B7 
30 

ARIE. .... RG: <TR Ti iin cits nanan tnceemees Bi a ian 77 
TS ees a serine titres ean Sed a tp Sle ticeteeer . 42 
DT FE SS i oii eictiien T  aaa hice . 62 
BVOU; Ti RE eI FN visits abe edie he ee 41 
PGOGG. « Paes: HER rik ket atnceirciiin tcc Dich ae teil ne cet el gia . 50 
tee: Creek, Orc: Fi OR is nc cst acne ncn Dihtdsaisinccabetn Beas . 62 
I 5. — Ba sissies eintciitsih na dn a il a ahr he tie . 62 
TOE Gee. Dene, < — Ba aircon i te ce 42 
Se CG, De > instinct liaise tlondte . 62 
DTN. tae rs FP NE a iin BR ei dees . 62 
rng UIs ©: ROD RN icteric ccennctiicts Ase ak ohana atlas aaa one . 60 
Santi Epi) I RU IN tcc ot vi 
Be ag Bee. Oe | i icaticnisciciicinticctigs aii co itil sliced . 54 
- 42 

Cy Bs a Se IN Te icteric tk ht eid nena 62 
Sen rae: SIRE es, UI UII ~ INN cence sb cs Iie nsdn . 62 
Cama Rie RGU. 5 Re CE a in str tndacee 33 
Gentervitie,-i.- Tak. s-. ERGOUG Oe TO aarti iret . 62 
Se mre, UNIS SI? Ue NN i casera dessa icasatcin ep sinlenienenacinanesapanteeiciis . 62 
Chamber, Nebsr.; - Golden Gate Tea tORcceeeecitcein cn ceccintidn nee . 37 
2Q 
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A 5 — - OO eo rece acichne dd Boasts etsy staa alten * Vee 
TN PONE Se TN I ai acrnccetcnstepnineccls elas dies aiahinkoataipdaaadndd 37 
Pavid-Cles, ees ~ Coast TAO vce scr cine adenine arma e 
SO LS De SE i aes ence testis alien dscns anil . 60 


Iran hI i le sa . 82 





920 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Net evening adult admission prices charged by theaters in the area of the 
Omaha branch of Loew’s, Inc., for the exhibition of Quo Vadis—Continued 
Adults 
Deshler, Nebr.: Ritz Theater 4 $0. 6: ’ Mor 
Dodge, Nebr.: Dodge Theater F 
Elm Creek, Nebr.: Elm Theater ia Mo 
Eustis, Nebr.: Liberty Theater é Nel 
Everly, Iowa: Everly Theater ‘ Nel 
Ewing, Nebr.: Eldorado Theater 
Fairbury, Nebr.: Bonham Theater ~ ti Net 
Fairmont, Nebr.: Pix Theater 4 Ne) 
.ao No! 
Falls City, Nebr.: Rivoli Theater____ <w No. 
Fonda, lowa: Amuzu Theater___ E J Od 
Franklin, Nebr.: Rosebowl Theater : 
Freeman, S. Dak.: Met Theater ‘ On 


Friend, Nebr.: Vogue Theater 
Fremont,, Nebr.: Freemont Theater 
Galva, lowa: Galvalon Theater 
Geneva, Nebr.: Rialto Theater 
Genoa, Nebr.: Genoa Theater 
George, lowa: George Theater 
Glenwood, lowa: Rex Theater 
Grand Island, Nebr.: Capitol Theater 
Greeley, Nebr.: Idyl Hour Theater 
Gregory, S. Dak: Hipp Theater 
Harlan, lowa: Harlan Theater 
Harvard, Nebr.: 
Hastings, Nebr.: 

Rivoli Theater 

State Theater__- 
Hawarden, Iowa: Comet Theater 
Hebron, Nebr.: Majestic Theater 
Holdredge, Nebr.: Sun Theater 
Holstein, Iowa: State Theater 
Homer, Nebr.: Roxy Theater 
Hudson, S. Dak. : State Theater 
Humboldt, Nebr.: Plaza Theater 
Humphrey, Nebr.: Coronado Theater 
Hurley, 8S. Dak: State Theater 
Inwood, Iowa: Arrow Theater 
Kearney, Nebr.: World Theater 
Lake Andes, 8S. Dak.: Niix Theater 
make ity. Lowe? Bowe Week. nok edocs Mcteceasceaaes 
Leigh, Nebr.: Leigh Theater 
Le Mars, Iowa: Pix Theater 
Lincoln, Nebr. : 

Capitol Theater 


Loup City, Nebr.: Liberty Theater 
Lynch, Nebr.: Lynch Theater 
Lyons, Nebr.: Lyons Theater 
Madison, Nebr.: Capitol Theater 
Manilla, lowa: Manilla Theater 


Manning, Iowa: Crystal Theater 
Mapleton, Iowa: Maple Theater 

Mason City, Nebr.: Star Theater 
Menno, 8. Dak.: Roxy Theater____---- 
Milford, Iowa: Strand Theater 
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Net evening adult admission prices charged by theaters in the area of the 
Omaha branch of Loew's, Inc., for the exhibition of Quo Vadis—Continued 


idults 


Moorehead, Iowa: Moorehead Theater- ; ; ; : $0. 50 


Moville, Iowa: Gem Theater siete 
Nebraska City, Nebr.: Pioneer Theater__- 
Neligh, Nebr.: New Moon Theater______- 
Neola, Iowa: Phoenix Theater ee 
Newman Grove, Nebr.: Strand Theater__- 
Norfolk, Nebr.: Rialto Theater 

North Bend, Nebr.: Joy Theater 

Odebolt, Iowa: Princess Theater__- 


Omaha, Nebr. : 
Dundee ‘heater 


State Theater_ ‘aati : 
Onawa, Iowa: Iowa Theater__- 
O'Neill, Nebr.: Royal Theater 
Orchard, Nebr.: Rex Theater___ 
Ord, Nebr.: Ord Theater_ 
Osceola, Nebr.: Muse Theater 


Oxford, Nebr.: Granada Theater 
Parker, S. Dak.: Capitol Theater__ 
Pawnee City, Nebr.: Pawnee Theater 
Pender, Nebr.: Pix Theater___ 
Peru, Nebr.: Peru Theater 
Petersburg, Nebr.: Roxy Theater______--~- 
Peterson, lowa: Roxy Theater 
Pierson, Iowa: Pier Theater 
Plainview, Nebr.: Plains Theater 
Polk, Nebr.: Polk Theater 


Primghar, Iowa: Prim Theater________ 
Red Oak, Iowa: Iowana Theater 


Remsen, Iowa: Vogue Theater____- 
Rock Valley, Iowa: Orpheum Theater-_-_- 
St. Edward, Nebr.: Lyric Theater_____- 
Sac City, Iowa: Sac Theater : 
Sanborn, Iowa: Princess Theater 
Sargent, Nebr.: Sun Theater 

Schaller, Iowa: Schaller Theater 
Schleswig, lowa: Iowa Theater 
Schuyler, Nebr.: Sky Theater___~_- 
Scotland, S. Dak.: Royal Theater 
Seward, Nebr.: Rivoli Theater 
Shelby, Iowa: Shelby Theater- 


Shelton, Nebr.: Roxy Theater 
Shenandoah, Iowa: Page Theater___- 
Sibley, Iowa: Niax Theater__ 


Sidney, Iowa: Sidney Theater 
Sioux City, Iowa: 

Capital Theater 

Victory Theater 
Spalding, Nebr.: Carlin Theater 
Spencer, Iowa: 

Fraser Theater 

Rarve Fe Thester.................. 
Spirit Loke, Iowa: Royal Theater 
Stanton, Nebr.: Rialto Theater__- 
Storm Lake, Iowa: Vista Theater 
remains, Tene, = Bern cis Sa cia ns Sinan emer 
Tabor. Iowa: Isis Theater 
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Net evening adult admission prices charged by theaters in the area of the 
Omaha branch of Loew's, Inc., for the exhibition of Quo Vadis—Continued 


Adults 

Tekemen,. Nebe.:.1gric Theater. ......nceiineceadecesshuce eed da $0. 71 
.db0 

PETADD; $8. LRM,.o ROR IOUS 5 IEE ctnimois nian ibn eens hed .32 
Syneall. SB. Dak. * Cogcy “Vhetter.. on eda ee eee} . 61 
IPC, ES = Cn a nel cera BE ore ee 41 
Pe Oe RN A oa, cee danceas sera Sthacinae ke aaa . 63 
weragigns, Nepr.: mprene "Theater. oon i ha eee ee . 42 
Vermillion, 3S: Tak. : Co-06 Thenatet. ose al ee ie ee el, 43 
. 49 

WRI PS. EE. Ta OT ie ceecatbie ree ate ae ee ee . 69 
RC EC OS REN TIN asic cssncence ccna dais RAE ks eet ide ere ae . 62 
MASI T DN, UNO > RETURN gs tc ee ae .58 
WAROoGs, 6. 2k. > WRONG 2 OMGOT oo icc mceennckccwasencteeee . 61 
. 41 

me eee. ers SOON. TON Ss is a ous cen coma . 50 
OO A Uk a RN eR a licen cccenieeti sinc acndincsiastads eddie an Ae ble . 63 
. 50 

weeping Water, Nebr. Cilet Theater’... taneed) iegedh et 33 
WV ORE EOE, TROT. = RRR 0 TON sii icncieeccies snore De a he. Sethihie le kee - 79 
OW RUNRR GET, URN. Sc RRA AO ie a a ci oes citei cries ts TREE eG nn ee . 62 
Ww Tne TS. UI a Oe kes cae a ee 49 
er Rs ROPERS i BEAT URI i is ead eater rime nae . 41 
white River..8. Dak.: White River Theater..12ceull ales ee 28 -47 
Wolbach., Nebr.: Wannress. Theater... es ig tS hich tae 
woodoine, Lows.:. Piz. Theater. goose eae nl A ete . 48 
.42 

aonkton, 35... DAK:* Moon ROG ic ic niciadtcimewddueil U sisedl ade . 78 
OPK, DUGDT. : Soi TRORTOR go cet eh eels aaa 
PEA RNIIN,  SON cinieacincscncitacneenlia ncaa ta aE IT eee ie he heal . 68 
IRI cs Nicest seeks aii adc I cam A PRR = eure ee 19 
CE Gi cance cote tetisticicincnininemems erectile eT etl eld .53 
Council Bluffs, lowa: Broadway Theater (return engagement) .-.------ 45 
Omaha, Nebr.: Dundee Theater (return engagement)_-_.-._--__---_-_--.__ . 54 
TE I nice cciciecesacaicicaseestaienle crag AS oem Fae Pa = ret ned . 35 


Apprenpix No. 52 


AFFIDAVIT OF FRED FEJFAR 
STATE OF NEBRASKA, 
County of Douglas, ss: 

Fred Fejfar, being duly sworn, deposes and says: 

I have been a salesman in the Omaha exchange for approximately 4 years, 
and I have known Carl Harriman, of Alton, Iowa, for approximately 3 years, 
and A. C. Myrick for approximately 10 years. 

In his testimony before the Subcommittee on Monopoly of the Select Commit- 
tee on Small Business, Mr. A. C. Myrick stated that after the adjustment of the 
prices of some pictures for Mr. Harriman, I demanded such an increase in 
rentals from Mr. Harriman with the result that he had to pass our pictures. 
There is no truth in this charge, and the fact is that an examination of our 
records shows that the rentals paid by Mr. Harriman have decreased in the 
past few years. 

Thus the objectives set up for Mr. Harriman’s account for the motion-picture 
seasons stated below show how his film-rental prices declined. 








| 25 | 17.50 | 


Brackets 
| 1 | 2 3 | 4 5 
sibs dans a Dilan toca? Sa - ogi Tb oa annem be). ser ay 
bdeb 88. Sn or i eetecier se 50 | 40 | 30 | 2 | 17.50 
1951-52 } | | 
a ne i ee 50 | 35| 25 | 17.50 | 12. 50 
Sates oe ee eee 35 | 30/ 20 | 15 | 1250 
Group Ne ee eee } 35 | 25 17. 530 15 12. 50 
i ol ai ok aa a chia dasiakdakacues aaa 35 15 | 1250 








1 Groups D, E, and F represent various groups of pictures offered to Mr. Harriman. 
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ro illustrate, in the 1950-51 season pictures which were designated to the 
second bracket, such as Please the Lady, Go for Broke and Rich, Young and 
Pretty were licensed for exhibition at Mr. Harriman’s theater at $35 for each 
picture, whereas in the 1952-53 season pictures which were designated in the 
second bracket, such as Everything I Have Is Yours, was licensed for $25, 
Prisoner of Zenda for $25, Plymouth Adventure for $30 and The Clown for 


Sor 


ane). 

Mr. Harriman continues to license pictures distributed by Loew’s but he only 
licenses those which he desires and 
satisfy him. 


Loew’s, Inc., has a general policy of reviewing the grosses of pictures when an 
exhibitor seeks a rental deduction beeause of poor business except in bidding 
situations. Where the situation warrants, an adjustment is granted. Mr. 
Harriman has been advised that we are ready at all times to review his grosses 
and we have, by our past actions, proved this fact. 


when he secures them at prices which 


FRED FEJFAR. 
Sworn to before me this 10th day of June, 1953 
[ SEAL] RreGtna MOLSEED. 


Apprenpix No, 53 


AFFIDAVIT OF HARRY COHEN 
STATE OF CALIFORNIA, 
County of Los Angeles, ss: 

Harry Cohen, being first duly sworn, deposes and says: 

That he is the manager of the Los Angeles Branch F 
tadio Pictures, Inc., and that he makes the following 
hehalf of said corporation. 

On pages 119 to 124 of the transcript Wayne Hanson refers 
of the feature She Wore a Yellow Ribbon. This feature was available for 
showing at the Yogue Theater, Southgate, Calif... on November 27, 19 
November 23, ¢ 


i Exchange of RKO 
tutement for and on 


Oo thre Wwensing 


4 Hy) On 
t days before the availability of the picture, Mr. Hanson offered 
to license the feature and the proposed license agreement was submitted by 
Mr. Ashkins, an RKO salesman, to Mr. Walter Branson in the RK© home office, 
for a 3-day showing in the Vogue Theater at rental terms of 55 percent of ft 


he 
ZToss., 


All proposed license agreements are submitted for approval to the RKO 
home office in New York. This feature was a top RKO box office attraction and 
RKO, therefore, negotiated for its license on a percentage basis. RKO was 
familiar with the grossing potentialities of the Vogue Theater by reason of the 
grosses reported by the exhibitor on the showing in the Vogue Theater in July 
1948, of the RKO picture Fort Apache which was produced by the same producer 
as the feature She Wore a Yellow Ribbon. An audit was conducted by RKO 
during 1946 and a portion of 1947 of the Hanson theaters, including the Vogue 
which disclosed the theaters’ operating expenses. 

The proposed license agreement was not accepted by the New York home office 
inasmuch as for a top box office attraction such as this feature, 3 days playing 
time was considered to be insnfficient. Mr. Hanson was completely unjustified 
in assuming that he would be able to play the picture in the afternoon of No- 
vember 25 if it were licensed to him, inasmuch as the picture was not available 
for dating until November 27, 1949. On November 25, 1949, Mr. 


Hanson was 
advised by telephone by the sales manager of the RKO Exchange to the effect 
that a license agreement for 7 days at 35 percent would be approved by the 
home office. A license agreement embodving these terms was entered into by Mr. 
Hanson with respect to this picture. The feature played at the Vogue Theater 
for 3 days instead of the 7 days agreed upon in the license agreement. 

In accordance with paragraph 17 of the license agreement between RKO 
and Mr. Hanson, which provides for payment of film rental based on an assumed 
gross when the exhibitor fails to play the picture for the agreed number of days, 
RKO billed him for the days on which he did not exhibit the picture. It is not 
true, as stated in page 121 of the transcript, that “It is normal procedure in this 
business that if you contract to play a percentage picture and it does not perform 
that it is taken off.” Normal procedure in this business is that if an exhibitor 
contracts to play a percentage picture for a certain number of days it is 
played for those days, or if the picture is pulled short of the minimum number 
of days agreed upon, a formula based upon an assumed gross is used as a basis 


83617—53- 





59 
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for calculating the film rental due in accordance with the provisions of the 
license agreement. 

Despite the fact that RKO was within its rights in insisting upon Mr. Han- 
son complying with the license agreement he had entered into with this com- 
pany, RKO nevertheless never received payment for the film rental due for the 
showing in the Vogue Theater of the picture She Wore a Yellow Ribbon. 

The film rental for She Wore a Yellow Ribbon was billed in accordance with 
the terms of the license agreement and was not a formula made up by RKO 
for this particular case. 

Subsequent to this dispute, Mr. Hanson licensed the picture They Live by 
Night which was booked to open in his theater on December 21, 1949. In view 
of the fact that Mr. Hanson was in default to RKO under the terms of his license 
agreement covering the picture She Wore a Yellow Ribbon RKO, in accordance 
with the provisions of Paragraph 16 of the license agreement, at first insisted 
upon its legal right for payment prior to the delivery of the picture They Live 
by Night. RKO did not exercise its rights under clause 16 of its license agree 
ment and permitted Mr. Hanson to play the feature They Live by Night without 
the payment of the amount due to RKO, for the feature She Wore a Yellow 
Ribbon. 

HARRY COHEN, 

Subscribed and sworn to before me this 17th day of April 1953. 


[SEAL] H. W. Reprorp, 
Notary Public in and for said County and State. 
My commission expires September 20, 1953. 


AppENbDIx No. 54 


AFFIDAVIT OF J. H. MACINTYRE 
STATE OF CALIFORNIA, 
County of Los Angeles, ss: 


J. H. Macintyre, being first duly sworn, deposes and says: 

That he is the western district manager of RKO Radio Pictures, Inc., and that 
he makes the following statement for and on behalf of said Corporation. 

That the following statement is based upon information compiled by, or obtained 
from, persons in the regular employ of said corporation and that he is informed 
and believes that the following statement is true and correct. 

In the transcript on pages 322-330, Mr. Tegtmeier claims that the terms for the 
licensing of the feature Hans Christian Andersen were inflexible. He is in error. 
I personally negotiated the licensing of the feature Hans Christian Andersen on 
prerelease showing for the cities of Salinas and Watsonville. Mr. Fred Williams, 
a partner of Mr. Tegtmeier, requested the opportunity to license the feature Hans 
Christian Andersen for the cities of Salinas and Watsonville on the basis of 
having been a prior customer of Samuel Goldwyn pictures. I advised him that 
this feature would be offered competitively to his theaters, as well as to other 
first-run theaters in the competitive area. This feature was offered to theaters 
in the competitive areas of Salinas and Watsonville, but no acceptable offer was 
made. Accordingly, I negotiated with Mr. Williams for the licensing of the 
picture. 

I commenced to negotiate by indicating that the producer desired to license the 
picture for a 7-day showing at 60 percent of the gross. Mr. Williams indicated 
that this was too high for his theater and I informed him that I would try to get 
approval for him at 60 percent for the first 7 days in Salinas with 50 percent for 
any additional playing time, and 60 percent for the first 4 days and 50 percent 
for the next three days in Watsonville, with the amount of advertising to be 
spent to be mutually agreed upon and to be shared in proportion to the film 
rental. I was successful in getting such a license agreement approved and Mr. 
Williams seemed pleased. 

Mr. Tegtmeier on pages 324 and 825 of the transcript asserts that he was told 
the amount which he would have to spend on advertising. In order to assure a 
good advertising campaign for the mutual benefit of the exhibitor and to estab- 
lish the picture, RKO at its own expense assigned our exploitation representative 
to handle the newspaper campaign and any promotion, to assure the box-office 
success of the picture. It was provided in the license agreement that the amount 
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of advertising was to be mutually agreed upon. RKO considers this to be a 
service to the exhibitor and a means of assisting in the establishment of 
picture, which is reflected in increased grosses to the exhibitor 
J. H. MAcINTYRI 
Subscribed and sworn to before me this 16th day of April 1953 
[ SEAL} HAZEL L. FLAK} 
Notary Public in and for Said County and State 


he 


AppEeNbDIXx No. 55 


AFFIDAVIT OF SAM GORELICK 
STATE OF ILLINOIS, 
County of Cook, 88: 


Sam Gorelick, being first duly sworn, upon oath deposes and says: Affiant is 
branch manager of the Chicago office of RKO Radio Pictures, Inc., one of the 
defendants in Clinton Theater Co., an Ilinois corporation vy. Columbia Pictures 
Corporation, a New York corporation, et al., pending before the United States 
District Court for the Northern District of Illinois, Eastern District; this affi 
davit is made and furnished to counsel appearing before the Senate Small 
Business Committee to refute certain testimony given before said committee by 
L. Frank Stewart with respect to the Family Drive-in Theater at Clinton, Il! 

Affiant further says that RKO Radio Pictures, Inc.. does now and has s nee 
prior to institution of the aforementioned proceedings on November 6, 1952, 
offered the feature films distributed by it for exhibition at the Family Drive-In 
Theater, operated by the Clinton Theater Co., on an availability of 14 days after 
the conventional theater in Clinton, Il, and that many of the feature products 
distributed by said RKO Radio Pictures, Inc., have been offered to said Family 
Drive-In Theater for first-run exhibition. 

Sam GORELICK. 

Subscribed and sworn to before me this 27th day of April 1953. 


[SEAL] May C. DENNENY. Notary Public 


APPENDIX No. 56 


AFFIDAVIT OF LESTER RAWSON 
STATE OF NEW YorK, 
County of New York, ss: 

Lester Rawson, being first duly sworn, deposes and says: 

I am an assistant to the sales manager of Samuel Goldwyn Productions, Inc., 
the producer of the motion picture Hans Christian Andersen, which is being dis 
tributed by RKO Radio Pictures, Inc., and my office address is 1270 Avenue of 
the Americas, New York, N. Y. 

This statement is made pursuant to the subcommittee’s request that it be 
furnished a list of the theaters licensed to exhibit Hans Christian Andersen 
charging less than 50 cents for children during the showing of the picture. There 
is submitted as exhibit A to, and as part of this affidavit, a list of the theaters 
licensed to exhibit Hans Christian Andersen where, in submitting the application 
for a license of the picture, the exhibitor indicated to RKO Radio Pictures, Inc.. 
for transmission to us, his intention to charge a children’s admission price less 
than 50 cents, as specfied in said exhibit A. 

While exhibit A enumerates 77 theaters located in 31 States, it does not purport 
to cover all of the theaters in the United States licensed to exhibit Hans Christian 
Andersen which, during the showing of the picture, have charged, are charging, 
or will charge less than a 50-cent children’s admission price, for the reason that 
in a number of instances the exhibitor did not furnish the information concern- 
ing his intended admission prices. 


LESTER RAWSON 
Subscribed and sworn to before me this 8th day of May 1953. 
[SEAL] VERA LANE, 
Notary Public, State of New York. 
Term expires March 30, 1955. 
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Exuipsit A.—Hans Christian Andersen—Continued 
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APPENDIX No. 57 
AFFIDAVIT OF CHARLES ZAGRANS 


COMMONWEALTH OF PENNSYLVANTA, 
County of Philadelphia, ss: 


Charles Zagrans, being first duly sworn, deposes and says: 

I am the manager of the Philadelphia branch office of RKO Radio Pictur 
inc. (hereinafter referred to as “RKO”), which is situated at 250 North 13tl 
Street, Philadelphia, Pa. 

Mr. Sidney E. Samuelson, who appeared before the subcommittee on April 
16, is the president of a buying and booking combination known as Allied 
Motion Picture Services, Inc., which buys and books for at least 48 theaters, 
one of which is the Lansdale Theater in Lansdale, Pa. The Lansdale Theater 
and the other theaters in this buying and booking combine are in the PI 
branch territory and are served out of this branch 

Mr. Sidney E. Samuelson testified before the subcommittee on April 16 to fl 
effect that RKO had attempted to force competitive bidding upon the operator ot 
the Lansdale Theater and the operator of the 309 Drive-In Theater. This 
untrue 

A request was received by RKO from a newly built drive-in theater, the 309 
Drive-In, that it be licensed pictures on an availability of 28 days after first-run 
Philadelphia, which was the same availability on which pictures were made 
available to the Lansdale Theater. The Lansdale Theater and the 309 Drive-In 
Theater are less than 4 miles from each other and are in substantial competition. 
In view of the conflicting demands, we accordingly prepared to offer a competitive 
opportunity to the operators of these theaters to obtain the desired 28-day 
availability on our pictures However, we were notified by Samuelson that the 
operator of the Lansdale Theater did not wish to bid and was willing that the 
309 Drive-In Theater play on the same availability as the Lansdale Theater. 
We communicated with the operator of the 309 Drive-In Theater and advised 
him of the attitude of the Lansdale Theater operator, as expressed by Mr. 
Samuelson. The operator indicated that it was agreeable to sharing the avail- 
ability with the Lansdale Theater. Competitive bidding was not instituted, and 


the two theaters exhibited our pictures on the same availability 


iladelphi: 
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Subsequently, however, we received a registered letter, dated April 30, 1952, 
from the 309 Drive-In Theater Corp., which demanded a 7-day clearance over the 
three theaters located in that area: The Ambler Theater. in Ambler; the Lans- 
dale Theater, in Lansdale; and the Music Hall Theater, in Lansdale. I quote 
directly from that letter: 

“In the future, as pictures become available, will you please set up bidding 
arrangement so that the 309 Drive-In Theater bids against all three of the 
above-mentioned theaters for product, with the result that if the 309 Drive-In 
Theater bids successfully it will then have a 7-day clearance over the three 
above-mentioned theaters. 

“The writer hereby expects the privilege of bidding in this manner on the next 
picture that becomes available to any one of the three above-mentioned theaters.” 

Following receipt of that demand and after consideration of the facts involved 
in the situation, we were again prepared to resolve the conflict among the com- 
peting theaters by affording each the opportunity to bid competitively for pic- 
tures on the 28-day availability in that area. However, while the demand was 
under consideration, we were advised by the operator of the 809 Drive-In that 
the operators of the theaters in Lansdale and Ambler had indicated they did not 
desire any clearance over the 309 Drive-In Theater. The operator of the 309 
Drive-In Theater stated its willingness to withdraw the demand for competitive 
bidding if its theater continued to be furnished pictures on the 28-day availability. 

In view of the agreement made between the operators of the theaters in Lans- 
dale and Ambler and the 309 Drive-In Theater not to complete for RKO pictures 
on the desired availability, RKO thereafter furnished these theaters its pictures 
on the same availability. 

CHARLES ZAGRANS. 
Sworn to before me this 11th day of May 1953. 


[SEAL] YOLANDA L, CENHILL. 


Commission expires January 7, 1955. 


Appenpbix No. 58 


: AFFIDAVIT OF M. M, RoSENBLATI 
STATE OF NEBRASKA, 


County of Douglas, ss: 


M. M. Rosenblatt, being duly sworn, deposes and says: 

I am the branch manager of the Omaha branch oflice of RKO Radio Pictures, 
Inc., with office address at 1508 Davenport Street, Omaha, Nebr., and I make 
the following statement for and on behalf of said corporation; the following 
statement is based upon my own personal knowledge and upon information com- 
piled by or obtained from persons in the regular employ of said corporation, 
and I am informed and believe that the following statement is true and correct. 

Mr. A. C. Myrick, president of Allied Independent Theater Owners of Iowa 
and Nebraska, Inc., who appeared before the subcommitteee on April 17, 1953, 
charged, among other things, that several distributors, including RKO, had 
adopted a policy toward certain exhibitors which he described as “leave alone” 
or “starve out” treatment. He charged that the distributors had adopted such a 
policy toward these exhibitors because the exhibitors had insisted on selective 
deals at fair prices. He further stated that the sales personnel of the dis- 
tributors did not call upon or solicit such accounts for long periods of time. 

He indicated that RKO conducted itself in this manner with respect to Wally 
Johnson, of Friend, Nebr., who is served out of the Omaha branch office. 

Mr. Myrick’s charges are completely untrue. One of our salesmen regularly 
call upon Mr. Johnson and solicit from him applications for the licensing of 
such of our available pictures as he desired. Our records show that Wally 
Johnson had exhibited the following pictures at his Vogue Theater during the 
past several months: 


Robin Hood, December 28—31, 1952 

Big Sky, January 4-7, 1953 

Half Breed, January 8-10, 1953 

One Minute to Zero, January 11-14, 1953 
Lusty Men, February 1-4, 1958 

Montana Belle, February 8-11, 1953 

Never Wave at a Wace, April 19-22, 1953 
Blackbeard the Pirate, April 30-May 2, 1953 





By 
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The following pictures have been booked by Mr. 


Johnson to play in his 
theater within the next several weeks: 


Desert Passage, May 14-16, 1953 
Under the Red Sea, May 14-16, 1953 
Rancho Notorious, May 21-23, 1953 
Angel Face, June 7-10, 1953 


The above product constitutes in the main the top pictures of this company. 
M. M. RoseNsiatr. 
Subscribed and sworn to before me this 11th day of May 1953. 


[SEAL] Reeina MOLseeD. 


Appenpix No. 59 


AFFIDAVIT OF LEONARD S, GRUENBERG 
STATE OF NEW YORK, 
County of New York, 88: 

Leonard S. Gruenberg, being first duly sworn, deposes and says: 

I am the district manager of the metropolitan district of RKO Radio Pictures, 
Inc. (hereinafter referred to as RKO), with offices at 680 Ninth Avenue, New 
York, N. Y. 

Mr. Wilbur Snaper testified before the subcommittee on April 16 to the effect 
that he had consummated a deal with RKO for the showing of Peter Pan in his 
theater in Netcong, N. J., and that because Mr. Snaper refused to increase his 
admission price RKO repudiated the deal. This is untrue. Mr. Snaper had 
not agreed upon deal with RKO for Peter Pan. Further, no attempt was made 
to induce Mr. Snaper to increase his admission price. 

I met with Mr. Snaper on a number of occasions for the purpose of finalizing 
a deal for the showing of Peter Pan in his Netcong theater. We were unable 
to arrive at an agreement because Mr. Snaper consistently refused to exhibit 
the picture for the playing time which the Disney organization thought justified. 
The matter of admission price played no part in these negotiations. I told Mr. 
Snaper he was free to charge whatever admission price he wished. A more de- 
tailed account of these negotiations are as follows: 

Mr. Snaper and I had four discussions concerning a deal for the showing of 
Peter Pan in his Netcong theater. ‘The first discussion took place on March 16. 
Percentage rental terms were agreed upon, but Mr. Snaper would not agree to 
play the picture in his Netcong theater for a full week as requested by the 
Disney organization. He indicated he would play the picture for no more than 
from Wednesday, April 1, to Saturday, April 4. 

On March 18, Mr. Snaper was again at my office. He remained adamant on the 
4-day playing time and was again advised that this playing time was not satis- 
factory to Disney. 

Thereafter, on March 30, Mr. Snaper was in my office and told me that he was 
no longer interested in the picture on the terms asked by us; namely, the per- 
centage terms he had originally agreed to and the requested 1 week’s playing 
time. He inquired what the terms would be for a later showing of the picture. 
I replied that as soon as we had more experience with the picture, we would 
be able to give Mr. Snaper more information as to the terms desired for such 
later showing. 

On April 6, Mr. Snaper visited me and said that he was still interested in 
playing the picture, even though it had already been shown in surrounding 
communities, because he understood that the picture was doing a “terrific” busi- 
ness. He asked that he be permitted to license the picture on more advantageous 
terms to him, since he was playing the picture late. I offered the picture to Mr. 
Snaper on reduced terms but indicated that the agreed playing time need not be 
a week but must include Saturday and Sunday Mr. Snaper rejected the re- 
quested Saturday-—Sunday playing time and stated that he would play the picture 
Wednesday to Saturday at the terms requested, but that if we wanted him to play 
it both Saturday and Sunday the terms, with respect to Sunday, would have to 
be reduced. I told him that was not satisfactory. 
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As Mr. Snaper was about to leave he was told that if he could work out the 
matter of the proper playing time which we desired he could submit the proposal 
to Mr. Herman Silverman, my assistant, who, in turn, would submit the proposal 
to the Disney office for approval. 

I have been informed by Mr. Silverman that following the above conversation 
Mr. Snaper left with our broker a proposal which included only 4 days’ playing 
time—i. e., Wednesday to Saturday—and in my absence this offer was trans 
mitted to the Disney office and was rejected because of the inadequate playing 
time. 

Inasmuch as a deal on percentage could not be consummated because of Mr 
Snaper’s refusal to give what Disney regarded as proper playing time, the possi 
bility of entering into a license agreement based upon a flat dollar rental was 
explored. The sum of $600 was considered a fair and reasonable return. Accord 
ingly, a license of the picture was offered to Mr. Snaper for this amount. Mr 
Snaper made a counteroffer in a lesser amount which the Disney organization 
considered unsatisfactory, with the result that no deal was consummated. 

LEONARD 8. GRUENBERG 

Sworn to before me this 19th day of May 1953. 

[SEAL] MARIE PERROTTA, 

Notary Public, State of New York 
Commission expires March 30, 1955. 


Apprenpix No. 60 


AFFIDAVIT OF SAM GORELICK 
STATE OF ILLINOIS, 
County of Cook, ss: 

Sam Gorelick, being duly sworn, deposes and says: 

I am branch manager of the Chicago branch office of RKO Radio Pictures 
Inc. (hereinafter referred to as RKO), with office address at 1300 South Wabash 
Avenue, Chicago, Ill. 

Mr. Lyman Frank Stewart, who testified before the subcommittee on April 16, 
1953, complained, in effect, that he was discriminated against in bidding for 
Peter Pan and Hans Christian Andersen for exhibition in his theater in Danville, 
Ill. 

There are three theaters in Danville: The Rivoli, operated by Mr. Stewart; the 
Fischer, operated by Publix Great States; and the Times, operated by an inde 
pendent exhibitor. 

Mr. Stewart’s charge with respect to Peter Pan is untrue. Mr. Stewart was 
invited to bid for the picture,-as were the operators of the Fischer and Times 
Theaters. Since Mr. Stewart did not submit any bid, he canot reasonably com- 
plain that we awarded the picture to one of the exhibitors who did submit an 
offer. 

With respect to Hans Christian Andersen, invitations were similarly sent to 
the three exhibitors in Danville, all of which submitted bids. These were re 
jected as being unsatisfactory. It is true that each of the three exhibitors was 
advised of the rejection of the bids and that a subsequent opportunity to resubmit 
a new bid would be offered. However, in the press of time, I inadvertently failed 
to resolicit bids from Publix Great States and from Mr. Stewart, and accepted 
that of the independent exhibitor who operates the Times Theater in Danville. 
To the extent that I failed to recommnunicate with Mr. Stewart, his complaint 
has merit. My failure to contact him or the operator of the Fischer Theater was 
unintentional. 


Sam GoreEtick. 
Subscribed and sworn to before me this 11th day of May 1953. 
[SEAL] EpwWarp J. MAGER, 
Notary Pubdlic. 








MOTION PICTURE DISTRIBUTION TRADE PRACTICES O31 


APPENDIX No. 61 
AFFIDAVIT OF C. J. DRESSELI 


STATE OF MINNESOTA, 
County of Hennepin, ss: 


C. J. Dressell, being duly sworn, deposes and says: 

I am the manager of the Minneapolis branch office of RKO Radio Picture 
Inc. (hereinafter referred to as RKO), with office address at 1025 Currie Avenue 
North, Minneapolis, Minn. 

Mr. Benjamin Berger, who testified before the subcommittee on April 17, 1953, 
charged that he was unable to obtain a deal with RKO for Peter Pan for his 
theater in Fergus Falls, Minn., because of his refusal to increase admission 
prices. Mr. Berger’s charge is untrue. 

I personally negotiated with Mr. Berger for the proposed licensing ef Peter 
Pan in Mr. Berger’s theater. There was no attempt to induce him to raise 
his admission prices for the showing of Peter Pan. On the contrary, I advised 
him, in accordance with company instructions, that he was free to charge any 
admission price he desired A true account of the negotiations is as follows: 

My first Peter Pan negotiations with Mr. Berger for his Fergus Falls Theater 
resulted in an offer by Mr. Berger of a week’s playing time for the picture with 
the rental terms to be 60 percent for the first half of the week’s playing time, 
and 50 percent for the second half of the week’s playing time. This offer was 
submitted to the Disney organization and rejected on the basis that the picture 

as entitled to rental terms of 60 percent for the full playing time. Mr. Berger 
was advised of this and finally agreed to the terms requested but imposed the 
condition that Peter Pan be made available to his Fergus Falls Theater for an 
Kaster Sunday showing 

This was an unreasonable condition with which we could not, in the exercis¢ 


of sound business judgment, comply. Because of the cost factor, the number of 
prints must of necessity be limited. This is especially true in the case of the 
technicolor prints for Peter Pan, since technicolor prints cost approximately 2 
to 3 times as much as black and white prints. Faced with this print limitation 


we could make prints available for Easter playing 
portant engagements, with the result that Peter Pat 


time to only the most im 
1 played during that holiday 





period only in Minneapolis, St. Paul, and Duluth. The next earliest play date 
will not be until May 29 when we are able to service theaters in the next largest 
cities in the State of Minnesota and two of the largest cities in North Dakota 
namely, Rochester, Minn.: Winona, Minn.; Austin. Minn.: Grand Forks, N. Dak 


) 
and Minot, N. Dak. These cities all exceed 22,000 in population Fergus Falls 
has a population of approximately 12,000, and in the orderly marketing of our 
picture in the State of Minnesota, against the background of our necessary print 
limitations, Mr. Berger’s Fergus Falls Theater is entitled to be served a print 
in June, namely, at the time when we are able to service other towns in Min 
nesota similar in population to Fergus Falls with prints of Peter Pat 

In short, it would not only have been poor business for us to have acceded to 
Mr. Berger’s demands for an Easter Sunday play date, but it wonld also have 
resulted in a discrimination in his favor as against other exhibitors operating 
theaters in towns similar to Fergus Falls. 

C. J. DRESSELL. 

Sworn before me this 11th day of May 19538. 

[SEAL] ALVIN F. STERN, 

Notary Public, Hennepin County, Minn 


My commission expires January 16, 1956. 


APpPpENpIx No. 62 
AFFIDAVIT OF Don H. CONLEY 


STATE OF IOWA, County of Polk, ss: 


Don H. Conley, being duly sworn, deposes and says: 

I am the branch manager of the Des Moines branch office of RKO Radio Pi 
tures, Inc. (hereinafter referred to as RKO), with office address at 1022 High 
Street, Des Moines 9, Iowa, and I make the following statement for and on behalf 


of said corperation; the following statement is based upon my own personal 





932 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


knowledge and upon information compiled by or obtained from persons in the 
regular employ of said corporation, and I am informed and believe that the 
following statement is true and correct. 

Mr. A. C. Myrick, president of Allied Independent Theatre Owners of Towa 
and Nebraska, Inc., who appeared before your committee on April 17, 1953 
charged, among other things, that several distributors, including RKO, had 
adopted a policy toward certain exhibitors which he described as the “leave 
alone” or “starve out” treatment. He charged that the distributors had adopted 
that policy toward those exhibitors becanse the latter had insisted upon selective 
deals at fair prices. He further stated that sales personnel of the distributors 
did not call upon or solicit such accounts for long periods of time 

Ile stated that RKO conducted itself in this manner with respect to Jim Watts, 
of Osage, Iowa, and Leo Walcott, of Eldera, Lowa, who are served out of the Des 
Moines branch office of RKO. Further as to Mr. Walcott, Mr. Myrick implied 
that this exhibitor had been denied RKO feature product for the past 

The charges as to this company are completely unfounded and unwarranted 

Both exhibitors have been regularly solicited by our salesmen for applications 
for the licensing of such of our available pictures as they desired. T also per 
sonally have called upon both exhibitors. 

Jim Watts has exhibited the following pictures at his Watts Theatre in Osage 
Iowa, during the past several months: 


7 vears 


Robin Hood, October 12-13, 1952 

Big Sky, October 21-23, 1952 

Two Tickets to Broadway, November 18-20, 1952 
Girl in Every Port, December 16-18, 1952 

Secret Sharer, February 3—5, 1953 

Bride Comes to Yellow Sky, February 3—5, 19538 
One Minute to Zero, Fe bruary 8—10, 1955 
Blackbeard the Pirate, February 10-12, 1953 
Lusty Men, February 15-17, 1953 

Half Breed, March 6-7, 1953 

Never Wave at a Wac, May 12-14, 1953 
Look Who’s Laughing, April 17-18, 1953 
Allegheny Uprising, May 8-9, 1953 





The following pictures have been licensed to be exhibited at later dates: 


Under the Red Sea, Undated 
I Walked With a Zombie, November 13, 1953 


The above list of features includes substantially all of our top features, 

Equally unfounded are the charges with respect to Leo Walcott, of Eldora, 
Iowa. In spite of the solicitations by our salesman, who calls on Mr. Walcott, 
RKO has only been able to sell the exhibitor such feature pictures as westerns, 
reissues, or product of prior seasons. I have personally called upon Mr. Walcott 
myself, but was unsuccessful in selling him any of our current product on what 
[ considered fair percentage terms, because he adamantly refused to pay any 
percentage terms for any of our pictures. The simple fact is that we could not 
get together on any percentage license agreement for any feature. We have had 
more success with this exhibitor in regard to our short subjects, substantially 
all of which he generally licenses. 

During the past year, RKO feature pictures which were exhibited in Mr. Wal- 
cott’s theater included: 
14 westerns, including 8 Tim Holts (film rental of $12.50 each). 


Bachelor and the Bobby Soxer, April 23-25, 1953 ($1% film rental). 
Annie Oakley, May 2, 1953 ($15 film rental). 
Too Many Girls, May 5-6, 1953 ($15 film rental). 
The following pictures have been booked to play in the next few months: 
Look Who’s Laughing, May 19-20, 1953 ($15 film rental). 
3achelor Mother, June 2-3, 1953 ($15 film rental). 
Allegheny Uprising, June 20, 1953 ($15 film rental). 
One additional Tim Holt western, undated ($12.50 film rental). 


One reason Mr. Waleott is not solicited more often in the town of Eldora is 
because he comes to Des Moines at least 2 days per month, on a Monday, at which 
time he visits the RKO branch office and discusses product and dates. These 
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visits, when added to the regular calls made by our salesman upon Mr. Walcott, 
in Eldora, show clearly that this exhibitor has been regularly solicited for RKO 


business. 


Don H. CoNLey 


Subscribed and sworn to before me this 11th day of Mav 1953 


[SEAL] DOYNE DISHARD 


APPENDIX No. 62. 


AFFIDAVIT OF MILES G. SEELEY IN REPLY TO STATEMENTS BY ABRAM FEF. MYERS 
REGARDING CHICAGO SALES PLAN oF RKO Rapro Pictures, Ine 


STATE OF ILLINOIS, 
Countu of Cook. ss: 


‘ 


iy name is Miles G. Seeley L aim an attorney at law and a member of the 
firm of Mayer, Meyer, Austrian & Platt in Chicago. For more than 10 years 

ost of my practice has been representing motion-picture distributors in aut 
trust litigation in this city and consulting with them about problems of distribu 
tion growing out of such litigation. I have so represented RKO Radio Pictures, 
Inc., continuously for more than 10 years. 

My attention has been called to that portion of the supplemental statement by 
Abram Myers before the Senate Select Committee on Small Business, Subcom 
mittee on Monopoly, which refers to the competitive bidding sales plan of RKO 
Radio Pictures, Inc., in Chicago. 

I am thoroughly familiar with that sales plan, having been 1 of 3 persons who 
drafted the plan in its original form early in 1948, The other 2 persons were 
Mr. William Zimmerman, home office attorney and sales executive for RKO, 
and the Chicago branch manager of RKO. Thereafter, | consulted with the com- 
puny repeatedly as to the legal aspects of its sales plan down to the present 
time. In addition, | have discussed the RKO plan many times with Chicago 
exhibitors and their attorneys. 

In my opinion the statements which Mr. Myers makes about the RKO Chicago 
plan are completely untrue and misleading and that plan has had none of the 
unfair or oppressive effects upon Chicago exhibitors which his statement 
attributes to it. 

Prior to 1948, it was the practice of RKO in Chicago, as it was of other dis- 
tributors, to license the early neighborhood runs of its pictures in those theaters 
which in its opinion, because of their superior size, location, appointments, and 
policy, were able to earn and pay the highest license fees. It also was RKO’s 
policy to grant to each theater so licensed clearances over whatever area com 
prised, in RKO’s judgment, the competitive area of the licensed theater. 

Nearly all of the finest neighborhood theaters in Chicago were owned by 
exhibitors affiliated with Paramount and Warner Bros., respectively. On 
account of this, many unaffiliated exhibitors operating theaters with lesse1 
potential revenue possibilities were dissatisfied, prior to 1948, because they could 
not obtain licenses to exhibit the pictures of RKO and other distributors on runs 
as early as first and second neighborhood runs. One group of such exhibitors, 
who operated the Jackson Park Theater on the south side of Chicago, succeeded 
in obtaining in the Federal district court a decree against RKO and certain 
other distributors which in general terms enjoined their former distribution 
practices. That decree became effective toward the end of 1947. 

The Jackson Park decree did not specify the changes which the distributors 
were expected to make in their Chicago distribution methods in order to satisfy 
its general injunctive provisions. The view generally taken by counsel in the 
case, and adopted by RKO, was that the intent of the decree was to increase the 
number of theaters in Chicago licensed to play on first and second neighbor 
hood runs and to afford all Chicago exhibitors a fair opportunity to compete for 
the licenses thus made available. 

RKO Radio Pictures, Inc., acting wholly independently and without regard to 
what any other distributor might do in compliance with the Jackson Park decree, 
decided to devise a sales plan which would accomplish those ends and which, 
in addition, would be free in all respects from any discrimination against w 
affiliated exhibitors or others which might give rise to further litigati 
against it. 
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To that end, RKO determined that the amount of clearance which it would 
grant to any theater licensed by it on a neighborhood run would be the same 
as that granted to any other theater licensed on the svin? run. That decision 
manifestly worked to the disadvantage of the large deluxe theaters then operated 
by the affiliated exhibitors and to the advantage of small unaffiliated exhibitors, 
since it permitted muny of the latter to obtain licenses on early runs where 
formerly their theaters had been within the clearance areas of larger and 
finer theaters. 

A uniform clearance area of one and five-tenths miles radius was adopted by 
RKO for first and second neighborhood runs after exhaustive study which showed 
that clearances of that radius would permit the largest practicable number of 
theaters to be licensed on first and second neighborhood runs, upon pay 
ment of suitable license fees. 

For similar reasons, RKO adopted the policy of specifying in its solicitations 
of bids the minimum license fee which it would accept for each picture. The 
ininimum was set at a point which would encourage all qualified theaters to sub 

bids for these runs. The number of new first and second neighborhood 
runs thereafter licensed by RKO to unaffiliated exhibitors who never before 
had enjoyed such runs is incontrovertible proof that its plan had the intended 
effect. Had RKO placed its minimum license fees at unfairly high levels, it 
would have received qualifying bids only from the large deluxe theaters of the 
then affiliated exhibitors. If any exhibitors had just reason to complain of 
RKO’s minimum terms and uniform ciearance, therefore, they were the affiliated 
exhibitors which RKO had been accused of having favored in the past. 

Mr. Myers’ statement says that the clearances and minimum terms adopted 
by RKO under its Chicago plan are “arbitrary” and “in its sole discretion and, 
presumably, in its own interest.” 

It is astonishing that this should be considered a basis for charging RKO 
with unlawful conduct, if it were true. As I understand the antitrust laws, 
after nearly 20 years of antitrust practice, they are intended to foster a free 
economy. I am aware of no provision in the antitrust laws which would prevent 
RKO, acting individually and solely in its own interest, from offering its pic- 
tures to exhibitors on any terms which it might see fit to demand. The unique 
features of the RKO Chicago plan are obvious proof that it was not adopted 
pursuant to any concert of action or common design with other distributors. 

It is not true, however, that the terms asked by RKO in Chicago for its 
film licenses have been arbitrary or unreasonable. RKO is in constant and keen 
competition with other distributors for the business of Chicago exhibitors. 
Had the terms of its distribution plan been arbitrary or unreasonable, its Chicago 
sales would have been injured drastically. RKO has no means of compelling 
any exhibitor in Chicago to use its pictures. It only can induce them to do so 
by offering its pictures on attractive terms. The terms embodied by RKO in 
its solicitations of bids have represented its judgment as to the fair value in 
a competitive market of the licenses which it has offered from time to time. 
It is proof of the fact that its terms have been governed by competition that 
in a number of instances RKO has found that the minimum terms first asked 
by it did not bring a proper response from exhibitors and it has been compelled 
to reoffer its picture to exhibitors at lower terms. 

The operational results of the RKO Chicage plan have not heen, as Mr. 
Myers’ statement says, a “scramble.” In those parts of the city in which 
exhibitors have desired to bid against each other, the resulting competition has 
been orderly and fair. Each competing exhibitor has known that it was bidding 
for exactly the same kind of license. In other parts of the city, where the 
desire to compete has not existed, exhibitors have been able to license such 
pictures as they wanted from RKO with the assurance that they were receiving 
terms as good as those received by any other exhibitor in the city. 

RKO’s bidding plan has not increased the cost of its pictures to exhibitors 
beyond the level justified by fair competition. In the early days of the plan’s 
operation. 2 few exhibitors, hoping that early runs for their theaters would 
prove profitable, offered film rentals higher than their theaters could afford to 
pay. Those exhibitors learned rapidly from experience and their theaters soon 
found their proper competitive levels. There has not come to RKO’s attention 
a single instance in which an exhibitor knowingly has overbid under its plan for 
the purpose of injuring a competitor. The level of film rentals which RKO 
has been able to obtain for its pictures has been determined in a competitive 
market by the value which exhibitors have placed upon its pictures in relation 
to competing pictures offered for license by other distributors. 
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One result of competitive bidding in Chicago m 


temperate and unfair attack upon the RKO plan, For many years Allied Phe 





ter Owners of Illinois, a member of the national fo nh M 
Myers speaks, has operated a film-buying combine fot Through t 


Allied combine, individual theater operators were able to achieve mass buy 
power which they lacked as individual business ul! its and to bargain effect 
with distributors for the lowest possible film prices 


Under the RKO Chicago sales plan, neither « ircuits nor buying combines ¢ 
obtain any bargaining advantage over the operator of a single small theater. A 
must bid for RKO’s product theater by theater, picture by picture, and none « 


obtain special concessions as to prices, priority of run, clearance, or 
censing terms. The Chicago bidding plans of other distributors, al 
fering from the RKO plan in various respects, resemble it in eliminating 
function of film-buying combines, by requiring each individual theater Lo | 
censed on its own competitive merits 

Inder these conditions, the Allied of Illinois buying combine has h 
to offer its members, many of whom, I understand, have 


longer pay fees to Allied for represen 





ropneqd ou j { I 





ig them in film negotiatio 
Allied of Illinois, as an organization, has been bitterly opposed to RKO 
Chicago plan from the outset, but Allied’s exhibitor members and former 


bers seem not to share that resentment 





number of unaffiliated exhibitors and attorneys for such exhibit 


have stated to me over the last 5 vears that they consider the RKO p 
the fairest bidding plan operated by any distributor in Chicage The plan's « 
plete freedom from discrimination and its manifest encouragement to si le 
theaters to Improve their playing positions to the limit of their competitive 
ability have been widely recognized and praised 

The attorney for the Jackson Park Theater, io ft 1 time also act@d as 
special counsel for Allied of Illinois in distribution problems arising under thi 
Jackson Park decree and who, since the entry of that decree, has been vigi 
in bringing or threatening contempt citations for every suspected violation of 
decree, never has complained of the RKO Chicago plan 

Perhaps the most significant tribute paid to the RKO Chicago } " 


statement made to me by a Chicago attorney, formerly with the Depart 
Justice, who has made a career of suing the major film companies on behalf 
small exhibitors. He said to me, apropos an action which he filed in the Fed 
district court attacking the Chicago sales plans of all of the other distributors 
“IT have racked my brains for a week, without success, trying to think of 
basis for a legal attack on RKO’s plan, so that L could have included 
defendant in the case.” 


RKO as a 
It is my firm belief that the only real complaints against the RKO Chie: 
plan have come from a few large exhibitors who would like to use tl 
bargaining power to obtain films from RKO on a favored basis, di 
against their smaller competitors, and from Allied of Illinois, which wou 
to do the same thing as a film-buying combine for its members 
n conclusion, [ can state without reservation that in all of iny contacts wit 


the attorneys, officers, and sales heads of RKO Radio Pieture Ss, Ime 
nection with its Chicago distribution problems since 1947, they hav 


} } rim 
li 6 peen Sc! 1? 
i i} 


lously desirous of abiding by the antitrust laws and the decrees which have beer 
entered under those laws. They regularly have sought and willingly have fi 
lowed, sometimes at the risk of severe business loss, my recommendations as t 
what is required by the letter and the spirit of the law. 
Mites G. SEELt 
Subseribed and sworn to before me, a notary public is 
Cook, State of Illinois, this 24th day of June 1953 


} 


[SEAL] 


and for the county of 


Maurice A, HADESMAN 


ApreNpIx No. 63 


AFFIDAVIT OF HARRY GOLDMAN 
STATE OF ILLINOIS, 


County of Cook, ss: 


Harry Goldman, being first duly sworn on oath deposes and says: Affiant is 
branch manager of the Chicago office of United Artists Corp., one of the defend 
ants in Clinton Theater Co., an Illinois corporation vy. Columbia Pictures Cor- 
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poration, a New York corporation, et al., pending before the United States Dis- 
trict Court for the Northern District of Illinois, eastern division; this affidavit is 
made and furnished to counsel appearing before the Senate Small Business Com- 
mittee to refute certain testimony given before said committee by L. Frank 
Stewart with respect to the Family Drive-In Theater at Clinton, IL 

Affiant further says that United Artists Corp. has, since prior to the filing of 
the complaint in the aforementioned cause, offered it feature tilms distributed 
by said United Artists Corp. for exhibition at the Family Drive-In Theater, 
operated by the Clinton Theater Co., on an availability of 14 days after the first 
run at the conventional theater in Clinton, Ill, and that said availability has 
not been changed subsequent to nor as a result of the aforementioned litigation. 

Harry GorpMaAn. 
Subscribed and sworn to before me this 27th day of April 1953 


[| SEAL] May C. DENNENY, 
Notaru Public 


AprEeNprx No. 64 


AFFIDAVIT OF JAMES R. VELDE To Be SUBMITTED TO THE UNITED STATES SENATE 
SUBCOMMITTEE ON MONOPOLY OF THE SELECT COMMITTEE ON SMALL BUSINESS 


STATE OF NEw York, 
County of New York, ss: 

James R. Velde being duly sworn deposes and says: 

{ joined United Artists Corp. as western district manager in April 1951 and 
in May 1952 I became western division manager, the position I hold today. 

Certain of the witnesses before this committee at the hearings in California 
gave testimony with reference to United Artists Corp.’s distribution practices 
which I should like to refute and to set forth the true facts. 


TESTIMONY OF MR. WAYNE HANSON 


Mr. Wayne Hanson, on page 99 of the record, complained about the delay 
of United Artists Corp. in advising him whether or not the offer he made to 
license the motion picture Island of Desire was accepted or rejected. 

Mr. Hanson is well aware of the fact that this corporation is merely a dis- 
tributor for independent motion-picture producers and that it is required under 
its agreements with the producer to submit to the producer for his approval 
or rejection all offers for license to exhibit a picture. The exhibit agreement 
form so states as it has done for many years and all exhibitors know this re- 
quirement. This corporation is unable to advise the exhibitor whether his offer 
is acceptable or not until the producer advises it that he accepts or rejects the 
offer made by the exhibitor. At times this system of submitting all offers to the 
producer takes a few days. However, we do everything we can to advise the ex 
hibitor as quickly as possible whether his offer is acceptable. Exhibitors know 
our particular system and usually take that into consideration when negotia- 
ting to license a picture distributed by United Artists. Neither Mr. Carnegie, the 
United Artists California branch manager, nor any salesman ever advised Mr. 
Hanson that his offer was accepted. Mr. Hanson knows that they would have 
no authority to accept any offer. No offer can be nor is confirmed until accepted 
by the producer. 

In the case of Is!and of Desire, Mr. Carnegie, on Friday, August 22, 1952, wired 
Mr. Hanson’s offer to the home office which transmitted the offer to the pro- 
ducer. As soon as the producer advised us that he rejected the offer because the 
terms were insuflicient we wired this information to California. This was on 
Tuesday, August 26, 1952. The offer was not kept in New York so as to force 
the exhibitor to make a better offer, as Mr. Hanson charges. The producer 
who rejected the offer did not know what the exhibitor had done to advertise the 
picture. All exhibitors know they do not have the right to advertise a motion 
picture distributed by this corporporation until their offer has been accepted. 
ile rejected the offer because he felt the price offered was inadequate and below 
what the picture was worth. 
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rESTIMONY OF MR. BURTON JONES 


On page 169 of the record Mr. Burton Jones testified concerning the licensing 
of Bwana Devil in Reseda. I have been advised by Mr. Carnegie that on Mat 


5, 1953, Roy Dickson, of Mr. Jones’ office, advised this corporation that he was 
equipped to handle three-dimension films and wished to license Bwana Devil. 
| On March 13, 1953, Mr. Carnegie advised Mr. Dickson that due to a print short 
| age we would be unable to license the film for a play date before April 1, 1953, 


and had been advised by his office that he did not wish to run the picture 


that date. We were at all times anxious to license the film to Mr. Jones 
his oftice which refused to license it. 


rESTIMONY OF MR. HARRY VINNICOI 


In the case of Bwana Devil, concerning which Mr. Vinnicof testified to, page 


“12 of the record, this picture was originally distributed by a motion-picture 
corporation named Gula Picture Co. The picture was licensed by Gula Picture 
(Co. to the El Rey Theater in Alhambra prior to the time that United Artists 


acquired the rights to distribute the picture. Under the cont 
United Artists acquired the distribution rights in this pi 

to carry out and perform all exhibition license agreements, theretofore made 
by Gula Picture Co. Accordingly. United Artists delivered the picture to the 
El Rey Theater and was unable to make it available to Mr. Vinnicof’s theater 
United Artists had no choice in the matter. 


ract by whicl 


it as obligated 


rESTIMONY OF MR, MARCO WOLF! 


In the case of the motion picture African Queen, concerning which Mr. Wolff 
testified, reported on page 590 of the record, the producer of this motion picture 
felt it should be exhibited during the calendar year 1951 to qualify for an 
academy award for that year and in a theater which uld do the most to 


enhance its chances to earn an academy award. The picture, therefore, was 
licensed to the Wilshire Theater which, in the opinion of th 
most suitable to establish the picture in the public mind 
quest for an academy award. 


and to help it for its 


i great success of African Queen in the Wilshire Theat nd its subsequent 
academy award for the best male performance for the year 1051 co! need th 
corporation and the producer of the picture Moulin Rouge that, in distributing 
Moulin Rouge, the pattern set forth in African Queen should be followed. It 
was thus determined that we should endeavor to license the film to the Wilsh 


Theater for exhibition during the month of December 1952. Mr. Wolff's theaters 
in Los Angeles are not in the judgment of United Artists or the producer of 
African Queen and Moulin Rouge as suitable for an extended long-run showing 
for the purpose of establishing the picture in the Los Angeles area 
enable it to attain an academy award, as is the Wilshire Theater. 

Although normally we try to exhibit the motion pictures we distribute on 
simultaneous first-run exhibitions in Los Angeles in the case of African Queen 
and Moulin Rouge. we were unable to do so because in each instance we were 
only able to secure two prints for the Los Angeles openings. Two prints were 
necessary in each case to insure so an important a showing against a possible 
damage to one print. 

It is rather ironical that Mr. Wolff should talk about the concentration of the 
big companies, for he is the operator of a number of theaters in Los Angeles and 
has interests in theaters in other cities. 

Mr. Wolff's testimony concerning High Noon, page 401 of the record, is false 
I advised Mr. Wolff when I visited him on a trip to Los Angeles that he could 
make an offer to license High Noon for his Baldwin and Manchester Theaters 
Sir. Wolff never made an offer for this picture for either of these theaters. We 
have served other pictures to the Manchester Theater for first run. It should 
be pointed out that in respect to the Baldwin Theater, Mr. Wolff’s company 
brought an antitrust suit charging that there was a conspiracy among the 
distributors to prevent the Baldwin Hillis Theater from obtaining pictures for 
first-run showing. After a long trial, Judge Yankwich in the United States 
District Court for the Southern District of California held that no conspiracy 
existed, that the distributors exercised proper business judgment, and that 
each distributor acted independently, arriving at a business judgment not to 
license the Baldwin Theater first-run and that that 
location was not best suited for first-run exhibition 


SO as to 


theater by reason of its 
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All offers for Hizh Noon for first-run Los Angeles were submitted to the 
producer of this picture for his approval or rejection and it was the producer's 
judgment as it was mine that the offer submitted by Fox West Coast for its 
Chinese Theater was superior to Mr. Wolff's offer for his Paramount Hollywood 
Theater. Mr. Wolff's offer was compared only to the offer submitted to the 
Chinese Theater, theater against theater. The fact that the picture was to play 
day and date with other theaters or that Fox West Coast had made offers to 
exhibit the pictures simultaneously in other theaters, did not affect our judg- 
ment in comparing the offer submitted and did not enter into the considerations. 

JAMES R. VELDE. 

Sworn to before me this 26th day of May 1953. 

[SEAL] LILLIAN Y. KAPLUN, 


Ne tary Public, State of New York 
Commission expires March 30, 1954. 


APPENDIX No. 65 


AFFIDAVIT OF MORRIS SUDMIN 


STATE OF CALIFORNIA, 
County of Los Angeles, ss: 

Morris Sudmin, being first duly sworn, deposes and states as follows: 

For more than 15 years, I have been employed by Twentieth Century-Fox 
Film Corp. (hereinafter sometimes called Twentieth Century-Fox), at its Los 
Angeles branch exchange. Since September 15, 1952, I have been the manager of 
said branch exchange. Said branch excliange serves feature motion pictures 
distributed by Twentieth Century-Fox to mction-picture theaters in Southern 
California, Arizona, and portions of Nevada. 

I have either heard, read, or been told of portions of the testimony concerning 
distribution practices of Twentieth Century-Fox as given by motion-picture 
exhibitors at hearings conducted on March 31, April 1, and April 2, 1953, by a 
subcommittee of the United States Senate Select Committee on Small Business 
sitting at Los Angeles, Calif. 

The motion-picture distribution practices and policies which have been observed 
in licensing and distributing Twentieth Century-Fox pictures in the territory 
served by its Los Angeles branch exchange have been changed from time to time 
during the past few years in the light of changing conditions affecting the 
motion-picture industry in said territory. 

Commencing in 1948, approximately, the western division sales office of 
‘Twentieth Century-Fox caused comprehensive surveys to be made in the terri 
tories served by its branch exchanges at Salt Lake City, Seattle, Portland, San 
Francisco, and Los Angeles for the purpose of developing current accurate 
information to aid Twentieth Century-Fox sales personnel in reaching sound 
decisions as to the necessity and propriety of proposed revisions and adjustments 
of prior distribution practices. 

In southern California generally, and in the so-called metropolitan area of 
Los Angeles especially, it was observed that following the close of World War II 
a variety of new and changing conditions were leaving their impact, in varying 
degrees, upon all phases of the motion-picture business. Among these conditions 
were the establishment of numerous new residential communities and business 
centers, the notable shifts and increases in population, the remodeling or closing 
of existing theaters, the erection of modern conventional theaters, the remarkable 
increase in number and seasonal popularity of large drive-in theater establish- 
ments. Consideration was also given to the need for adjusting trade practices 
to conform with new court decisions which interpreted and applied trade laws 
to the motion-picture industry, and more recently to evaluate the incursions of 
free television shows as a competitive medium of public entertainment. 

For many years prior to World War II, and for varying periods thereafter, the 
earliest subsequent run availability of Twentieth Century-Fox feature pictures 
to subsequent-run theaters within the city of Los Angeles customarily was 21 
days following the conclusion of the first run of the same pictures in the city. 
Whereupon the pictures became available for an exclusive subsequent-run exhi- 
bition in approximately 23 theaters located in as many different zones or districts 
in the city. During this period of time, Twentieth Century-Fox did not license 
its pictures on the basis of competitive bids, but licenses were granted as a 
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result of direct negotiations between Twenti« th Century Fox and the re spective 
exhibitors which were of various classifications, including afliliated cireui 
nonaffiliuted circuits, aud individual-theater operators. 

Commencing in June 1952 and continuing to the present time, the Twentieth 
Century-Fox branch excl re at Los Angeles has experimented with various 
methods of distributing its pictures which would be both conformabl 
and fair to itself and its customers \ccordingly, Twentieth Century-Fox 
in the distribution of its pictures, decided to regroup the subsequent-run theaters 
in the city of Los Angeles into 11 new city districts, as distinguished from 





21 to 25 city zones previously observed in the area. At the same time, it des 
nated 12 additional suburban districts (later increased to 14) outside the it 
proper, but within a so-called Greater Los Angeles area fwentieth C ury 
Fox notified all subsequent-run theaters in each of the new 21 dis h 
Greater Los Angeles area that, effective in June 1952, it would serve 


pictures in eacl ; 
here) to be determined by competitive bidding among all interested theate) 


in the particular district. The first subsequent-run theaters each of the 


1 district to one theater (there were exceptions not notewo 


city districts was offered an availability of 28 days, apm mately, follow 
conclusion of a picture's first-run exhibition at Los Angeles; the correspond 
theater in each of the i ] 


12 suburban districts was offered an availabili EZ 
davs, approxi lately, following the « pel in date of a picture ’s first-ru exhib 





tion at Los Angeles. The earlier availability granted to theaters in the suburba 
districts is due to the fact that they are regarded as less competitive to Los 
Angeles first-run theaters, so that a shorter clearance in favor of the ‘ 
proper. Also, the number of prints of each picture generally allocated to the 
Los Angeles branch exchange is not sufficient to enable said branch exchange 
to serve simultaneously 21 district accounts in Greater Los Angeles and at th 
sume time serve the large number of first-run theaters in outlving communitic 
within the exchange territory which are granted the same Lilabili 

n of which are larger theaters, capable of earning and paying substantia 


larger rentals than subsequent-run theaters in the city of Los Angeles and 
suburban districts. 

As a further experiment for the purpose of testing the feasibility of an altern: 
tive sequence of availability dates in the city of Los Angeles, Twentieth Century 
Fox, on February 12, 1953, sent to the operators of all | 
in the city an announcement of a new and earlier availability for a limited num 
ber of subsequent-run theaters in said area. Certain erroneous inferences ap 
parently have been or may be drawn from the announcement and the manner 
in which the announced experimental plan operates. Reference is made to 
testimony of Exhibitor-Witness Isadore Berman (typewritten transcript of 
testimony, pp. 2838-285) in connection with which a copy of | 
was made a part of the subecommittee’s record. The announcement stated th 
thereafter feature pictures would be made available to a maximum of 6 theaters 
on a simultaneous availability date 2S d 


in the Greater Los Angeles al ivs 
approximately, after conclusion of each picture’s first-run exhibition in I 
ngeles, and the announcement extended an invitation to all interested ex 
hibitors to submit bids for one of these six preferred runs in the city, which in 
practice precede other runs in the several city districts. Mr. Berman has stated 
that, with respect to the Twentieth Century-Fox picture, Treasure of the Golden 
Condor, he received such a letter. The Twentieth Century-Fox Los Angeles 
branch exchange records show that shortly thereafter the witness, on behalf of 
his Brooklyn Theater, submitted a bid of $85 for this picture. The records also 
show that only one other bid was received, namely, one on behalf of the P: 
Theater, in the amount of $600. Neither of the bids (Brooklyn or Palace) 
attached any qualification or condition that the bidding theater would require 
clearance over any other named theater, or any theaters within any specified 








veographic area. 

Accordingly, the two bids were separately considered and each entirely on the 
basis of the amount offered. The bid of the Palace Theater was considered to be 
in accordance with Twentieth Century-Fox’s estimate of the box-office revenue 
potential of the picture when exhibited on the preferred availability offered, and 
accordingly it was accepted. The bid which the witness submitted on behalf of 
the Brooklyn Theater was considered grossly inadequate, and it was rejected. 
The notification of the award, dated March 3, 1953, which the witness presented 
at the hearing, merely advised that the picture had been awarded to the Palace 
Theater for first subsequent run Los Angeles. It did not state and it was not 
intended to state—and I am confident that the witness did not misinterpret it is 


33617—53——_60 
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indicating—that his bid had been rejected on any ground that he was in competi 
tion with the Palace Theater, as distinguished from any other theater in the city 
ef Los Angeles. As a matter of fact, as clearly indicated in the previous an 
nouncement, the Brooklyn and 4 other theaters in the Los Angeles area could 
have had the privilege of exhibiting the picture at the same time as the Palace 
Theater had they submitted offers which were in accordance with reasonable 
estimates of the pictur’s worth at the time, and without regard to whether or not 
the bids exceeded, equaled, or were less than that of the Palace Theater, so long 
as they were among the 6 highest acceptable offers received by Twentieth 
Century-Fox. In practice, each of the successful theaters were being accorded 
a run immediately ahead of the subsequent runs in the above-mentioned city 
and suburban districts. As of this date, this experimental plan has not been 
tested for a sufficient period to permit any definite conclusion as to its feasibility, 
but at least it cannot fairly be said to be unfair to any of the large chain of 
conventional and drive-in theaters in which Mr. Berman and his brother may be 
interested as owners. operators, filmbuyers, and brokers. 

Reference is made to testimony of Exhibitor-Witness Wayne Hanson (type 
written transcript of testimony, p. 118), to the effect that at the Vogue Theater, 
South Gate, Calif., which is one of several theaters in the area operated by the 
Hanson chain, “Fox is still trying to charge” the same amount of money as the 
Vogue Theater paid as film rental prior to certain zone changes being put into 
effect. The Twentieth Century-Fox branch-exchange records, with respect to 
the Vogue Theater, show that in 1951 the theater exhibited 36 Twentieth Century 
l’ox pictures for which it paid film rental in the amount of $5,865.35, or an 
average of $162.92 per picture; and that in 1952 the same theater exhibited 30 
Twentieth Century-Fox pictures, for which it paid film rental in the amount of 
$4,009.34, or an average of $133.64 per picture. The same records also show that 
the amounts paid by the entire chain of Hanson theaters to Twentieth Century 
l'‘ox averaged less per theater in 1952 than in 1951, and that to date the average 
amounts paid per theater average less in 1953 than in 1951. 

Regarding testimony of Mr. Hanson to the effect that the Vogue now “may be 
playing 3 weeks after Huntington Park,” instead of 7 days thereafter, as it 
previously did, it should be explained for the record that the Vogue Theater 
for some time has had and now has the privilege of bidding against competitive 
theaters in the so-called Compton-South Gate district for an availability identical 
to that granted by Twentieth Centry-Fox to the earliest run theater in Hunting 
ton Park. Contrary to a possible and erroneous inference that the Vogue is 
required to play after other theaters in either the Compton-South Gate district 
or the Huntington Park district, the significant fact is that in recent years new 
theaters, particularly drive-in theaters, have been established in the competitive 
area served by the Hanson chain, and competition which theretofore was non- 
existent has recently become quite intense, with the result that determination as 
to which theater or theatefs shall have the earlier availabilities is a matter for 
the competitive exhibitors to resolve by their disposition to compete or not to 
compete, and is not fairly attributable to charges that Twentieth Century-Fox 
has imposed unfair and discriminatory rental and availability terms. 

Certain witnesses have either testified, or indicated inferentially, that salesmen 
attached to said Los Angeles branch exchange have attempted on occasions to 
fix the admission prices which said exhibitor-witnesses should charge at their 
theaters. My personal understanding of Twentieth Century-Fox sales and dis 
tribution policies and practices differs substantially from many representations, 
conclusions, and views expressed in the testimony of certain exhibitor-witnesses 

In the year 1946, shortly after the trial court in the so-called Paramount ease, 
then pending in a New York Federal court, rendered a decision dealing with 
various distribution practices, including minimum admission prices, all sales 
personnel of Twentieth Century-Fox, including those in its Los Angeles branch 
exchange, were instructed to refrain from entering into any license agreement 
obligating an exhibitor to charge a stated minimum, or any other specified 
admission price, and to refrain from requiring any commitment of any kind 
concerning admission prices as one of the terms and conditions of any license 
agreement with any exhibitor. So far as I have been able to ascertain, those 
instructions have been observed at all times since issued. I do not mean to imply. 
however, that the sales personnel at said branch exchange are not interested ip 
knowing the theater operating policy of exhibitors with whom Twentieth Century- 


Fox negotiates for licenses to exhibit its feature pictures. In order for the sales 


people to intelligently negotiate for acceptable license fees (i. e. rental terms) 
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and in order for them to properly evaluate offers and bids received from competi 
tive operators, it is necessary that they have knowledge of a variety of facts and 
trade information respecting each theater account in their sales territories 

The admission price policy of a theater is one of the many subjects as to which 
sales personnel should have information. Obviously, if a picture is offered for 
licensing, on terms calling for payment by the exhibitor of film rental based 
upon a percentage of the theater’s box office revenue, no rational estimate of 
the monetary worth of the offer, or its comparability to competitive offers ca 
be made until the percentage figures is transposed into terms of dollars and 
cents, and this transposition can be achi 
number of patrons for the picture’s engagement bv the prob ible admission price 
per patron, and using the resultant sum as the base tigure from which computa 





eved only by multiplying the estimated 


tions of estimated percentage rental are made The sales personnel of said 
Los Angeles Branch Exchange are not motivated by any desi ir intention to 
control any theater’s admission prices, and at all times since the above-memtioned 
‘ rt decision and a more recent consent decree, they have been under express 
instructions not to undertake directly or indirectly to dictate or fix an exhibitor’s 
admission prices. 


Morris SupMrI> 


Subscribed and sworn to before me this 22d day of April 1953. 
[SEAL] Grace M, WHEELER, 
Votary Public in and fo he Count of Los Angeles, State of California 


My conrnission expires Julv 15, 1956 


Aprenpbix No. 66 


AFFIDAYI ABRAHAM SWERDLOW 
Abruham Swerdlow, being first duly sworn, deposes and says: 
IT am the branch manage n charge of the Los Angeles branch of Universal 
Film Exchanges, Inc. (hereinafter referred to as “company”’). I have been 
employed in this capacity since March $1, 1952. Previously I was employed as 


branch manager of the San Francisco office of Universal Film Exchanges, In 
for approximately 3 years, and have been employed by Universal Film Exchanges, 
Inc., in various capacities for 12 years. 

The present pattern of distribution in the Greater Los Angeles area was 
established in September 1951, and has been continued in effeet with minor 
changes since that date. The outline of this pattern of distribution and the rea- 


sons therefore are set forth herein below 


1. FIRST RUN 


versal licenses a maximam of one Los Angeles first run on each of the 
three main showcase arteries in Los Angeles, downtown Los Angeles, Hollywood 
soulevard and Wilshire Boulevard. These runs are licensed by negotiation by 
the branch manager with all of the interested exhibtors on the three showcase 
arteries. A substantially similar opening date, and to the extent possible, a sub- 
stantially similar closing date is sought for these runs in order to permit both 
the distributor and the exhibitors to properly advertise and establish Universal 
product on both first and subsequent runs, 

A copy of the first letter to this effect is attached hereto as exhibit “A.” This 
letter was sent to all exhibitors on three showease arteries then playing a first- 
run policy. 

Exhibitors who did not at that time play on a first-run policy in these three 
showcase areas and whose houses we considered suitable for first-run exhibition 
of Universal product have been accorded the opportunity to negotiate for these 
runs upon request. Some such exhibitors, for example the Academy Theater 
on Hollywood Boulevard, have availed themselves of this opportunity. 

A similar letter has been sent on succeeding pictures. This has been followed 
by a personal telephone call from the branch manager to each account from 
whom a reply has not been received within a week following the mailing of the 
letter. 
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If an exhibitor shows no interest in Universal product for a number of pictures, 
we no longer send him letters or solicit him by telephone but we will resume this 
procedure at any time thereafter at his request. 

Certain class or art pictures, requiring special exploitation in smal] houses for 
long runs, are treated individually and are licensed in theaters regularly playing 
such pictures. 

2. SUBSEQUENT RUN 
(a) First subsequent runs 


At the commencement of its present pattern of distribution in 
Universal licensed 22 first subsequent runs in the Greater 
competitive areas or zones established for 
availability of 7 days after Los Angeles first-run closing. One such run was 
licensed in each of the competitive areas with the exception of the Inglewood 
area which, in our judgment, required two such runs With clearance established 
in advance for each theater in the area. 

Since September 1951 an ad 


September 1951, 
Los Angeles area in 21 
this purpose. These runs are on an 


litional first subsequent run has been 
Upper San Fernando Valley area and Six 
Angeles have been moved back 


added in the 
competitive areas in central J 
fo second subsequent runs because 
proximity to the three main first-run areas. Thus, at the present time there 
are 17 first subsequent runs on Universal product in 15 competitive areas which 
encompass all of the Greater Los \ngeles area, excluding the 3 competitive areas 


408 


of their 


in central Los Angeles mentioned above. 

Kach of these first subsequent runs was initially offered on the basis 
days to play and clear Later, however, al] 
of making an offer for either the first week 
period, or both. 

The competitive areas or zones mnentioned above are not fixed or inflexible 
These represent our best effort to analyze the Competitive factors ini Olved, but 
we are prepared to modify their boundaries or to combine or divide them 
necessary to meet new con iderations and economic conditions, 

Each of the first subsequent runs is offered 
theaters in the competitive area, so that each ex] 


of 14 
exhibitors were given the option 
or the second week of this 14-day 


iis 


on competitive bidding to all 
\ibitor has an equal opportunity 
to play the first Subsequent run in his competitive area. 

(b) Second subse quent runs 


The second subsequent runs on Universal product are sold to those theaters 
throughout the Greater Los Angeles area which make the hy St offers for such 
run, the only limitation being that the terms offered must be better than those 
offered by any other theater within 21% miles, or, in the San Fernando and San 
Gabriel Valleys, 5 miles. The availability on the Second subsequent runs is 15 
days following the availability of the first subsequent runs. 


(Cc) Third subsequent runs and later runs 


The third Subsequent runs on Universal product in the Greater Los Angeles 
area are licensed in the same manner as the second subsequent runs, except 
that with respect to the third subsequent runs the exhibitors’ offer must only 
be better than the offers of other theaters within 1% miles, or, in the San Fer- 
nando and San Gabriel Valleys, 214 miles. Although originally these runs were 
offered on a competitive-bidding basis, they are now licensed by negotiation with 
the interested exhibitors. All later runs are licensed on an “as available” basis, 





(d) General comments 

All exhibitors in the Greater Los Angeles area 
pattern of distribution when it was initiated and have been notified of changes 
in this pattern as they have occurred. Universal was the first distributing eom- 
pany to institute a completely revised pattern of distribution in order to meet 
changing economic conditions in the Greater Los Angeles area. Universal's pat 
tern of distribution differs, has differed from its inception, and continues to 
differ, according to my understanding, from that of all other distributors in this 
area. In my opinion, it is most suitable for the distribution of Universal product 
and offers an equal opportunity to all exhibitors in the entire Greater Los Angeles 
area to secure Universal product on fair and equitable terms. 


were notified of the Universal 


3. PRERELEASES 


An examination of our records reveals that our company has not engaged in 
the practice of prerele: 


ising motion pictures in many years in this 


area, 





'y bate 


iA 





b:ON Pi UR DISTR 


4. FILM RENTALS AND ADJ 


STMENTS 


t has been our experience that film rentals are 


considerably higher in earlier 
} 


ratner than later runs: that more picture Ss are sold on percentage terms in the 
earlier rather than the later runs; that pictures are sold on flat rentals almost 
entirely on the later runs It has been our experience and our practice to 
review all requests for adjustment and to grant adjustments in those cases 
where we determine that the exhibitor is entitled to an adjustment It is diffi 


cult, if not impossible, to handle requests for adjustments under any set 
rules and we approach this problem on a case-by-case basis. We 
adjustments in competitive-bidding situations as a matter of policy We have 
found no occasions where an exhibitor has licensed ur product and earned 
onsiderably above his expectations and hus come back to us and 
idditional film rental therefor. 


grant ho 


offered us 


5. ADMISSION PRICES 


We are not and have not been concerned with the ad 
hy exhibitors to whom we license our product, and 





7 we do not seek this informa 
tion in evaluating offers or bids. Our record of experience with the particular 
exhibitor is the primary basis employed for evaluating offers and bids and, 


sofar as a change in admission price will either decre 


ase or increase the film 
f 


ental on percentage pictures, its effect is indicated in our film-rental ds 


6. COMMENTS ON EXHIBITORS’ TESTIMON) 
A number of comments made by exhibitors before the Senate Small Business 
ommittee with reference to our company deserve comment: 

Mr. Wayne Hanson (p. 136) stated as follows: 

Mr. Noone. Speaking of runs alone, do you know of any situations where 
heaters on earlier runs have paid less rental than your the: 
picture? 

“Mr. WAYNE HAwnNson. As to the exact amounts they have paid, I don’t know 
exactly. I do know that previous-run theaters have been able to buy pictures, 
such as I pointed out, in The War With the Army, and Born Yesterday) 
just recently Niagara, from Twentieth Century Fox and Miss 
from Universal in such a manner they could play them 


ers for a particular 


and 
ssippi Gambler 
on the same program 
(And I also pointed out that we had to buy those pictures on percentages 
“Mr. Noone. Yon assume, because they play 
program, they must have received one on a flat rental? 
“Mr. WAYNE Hanson. Yes.” 
The record refutes Mr. Hanson completely. 
For example, in the Huntington Park-South Ga 
picture Mississippi Gambler was plaved on the first week of t 
run at the California Theater in Huntington Park for 7 da 


two good pictures on the same 


te area of Tos Angeles, the 
e first subsequent 
i on a guaranty 
of $1,750 against 35 to 40 percent sliding scale. Universal received $1,750 film 
rental; the picture was played on the second week of the first subsequent run 
at the South Gate Drive-In for 7 days at 30 to 40 percent sliding scale and 
Universal received approximately $900 in film rental. (Incidentally, this theater 
is owned and operated by another of the circuit operators who appeared before 
the committee, Berman Brothers.) The picture played at the Vogne Theater in 
South Gate (Mr. Hanson’s theater) 3 days earlier than availability on second 
| subsequent run, at Mr. Hanson’s request, on 25 to 50 percent sliding 
agreement to adjust to 20 percent if necessary. This adjustment was granted 
and Mr. Hanson paid a total of $131.90 film rental. Mr. Hanson also was offered 
the opportunity to license the picture at a flat rental of $150 but refused and 
preferred the percentage deal. 

Another example: The Tower Theater in Compton played the picture on the 
first week of the first subsequent run for 7 days at 25 to 40 percent and 50-50 
thereafter and paid a total film rental of approximately $650. The Compton 
Drive-In played the picture the second week of the first subsequent run for 7 days 
at 30 percent on the scale and paid a film rental of $1,200. The Nubel Theater in 
Bellflower (Mr. Hanson’s theater) played the picture on the second subsequent 
run 3 days ahead of availability, at his own request, on the same terms as his 
Vogue Theater in South Gate and paid approximately $175 in film rental. Mr. 
Hanson again preferred percentage to flat rental. 
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Mr. Burton Jones complained (p. 142) that he was only given several days 
notice in which to buy and book the pictures Willie and Joe Back at the Front 
and Bonzo Goes to College. The national advertising campaign on the picture 
Willie and Joe Back at the Front was such as to create a demand for prints far 
in excess of the normal print supply and even somewhat in excess of the addi 
tional prints which had been ordered for this picture. Our office was faced with 
the alternative of licensing this picture on short notice with prints available or 
licensing it in the regular manner with a substantial shortage of prints at a later 
date. A problem was created for both our company as distributor and our cus 
tomers as exhibitors in either case, and our decision was a difficult one to make 
This situation is the exception rather than the rule. On the other hand many 
exhibitors, including Mr. Jones through his buyer, often wait until the very last 
minute possible to license our product in order to attempt to secure the product 
more cheaply and as a result do not give either our company as distributor or 
themselves as exhibitors proper opportunity in which to exploit the picture in 
their theaters. Mr. Jones complained (pp. 167-169) that our company is fore 
his competitor to bid against him for product in San Diego. 

Mr. Jones is a very confused man. He states (p. 168): 

* * It just happens that I get along swell with Universal. Maybe I won 
after this testimony. I just happen to get along well with Universal. The 
haven't had a picture passed in my theaters for, oh, a couple of years, I guess 

“My film buyer happens to be friendly and I get along fine.” 

Mr. Jones happens to operate a conventional theater in La Mesa, a town outside 
of San Diego. His neighbor, to whom he refers, happens to operate the Campus 
Drive-In approximately 3 miles away in the direction of San Diego. Mr. Jones 
has been paying less film rental and playing earlier than his neighbor. Mr. Jones 
makes no complaint about this. His neighbor has been in the past and is pres 
ently being offered the opportunity to play on the same availability as Mr. Jones 
rather than being required to bid competitively against Mr. Jones, contrary to 
Mr. Jones’ statement. We hope that this method of licensing our pictures to both 
Mr. Jones and his neighbor on the same availability in a conventional and drive-in 
theater, respectively, will permit our company as a distributor and both exhibitors 
to operate profitably. , 

Mr. Arthur complains (p. 268) that Universal cut down his first runs in Long 
Beach from 4-day and date theaters to one theater—not that our company 
favored anyone else but merely that we only permitted one of his theaters to 
play first-run. Mr. Arthur stated (p. 269) that Universal now permits him to 
play in 2 of his 4 theaters day and date first-run. (There is a typographical error 
on line 10 of said page. The word “Universal” should be inserted in the place of 
the word “Columbia”). Certainly there is no possible charge of discrimination 
against Mr. Arthur under these circumstances—merely the exercise of judgment 
in distribution by our company. 

Mr. Tegtmeier complains (jp. 315, etc.) that in the city of Watsonville in 
northern California our company is trying to charge him an unfair price. This 
area is not now but was formerly under my jurisdiction and I am familiar with 
the background of his discussion. As a matter of fact Mr. Tegtmeier’s theater 
in this area as the poorer of the two theaters and our company as a distributor 
is required by both exhibitors to sell each exhibitor one-half of our product. We 
earn far less film rental in Mr. Tegtmeier’s theater for the same or longer play- 
ing time than we do in his competitor’s theater and it is only because we are 
required by them to divide cur product that our company submits to this 
financial loss. Asa matter of fact Mr. Tegtmeier’s theater is neither fit nor suit- 
able for first-run exhibition in the town of Watsonville and has never until 
recent years engaged in this policy. 

Mr. Harvey complains (p. 551, etc.) that a branch manager of Universal, to 
whom he refers as Mr. Bruce Wade, “rode roughshod through that territory” 
and “almost got thrown out of three exhis»itors’ homes, I know of” (p. 352). 
These comments are made by Mr. Harvey in connection with “forcing pictures” 
and he finally states: 

“T understood since that time, that things have smoothed up very nicely. That 
was the result of my telephone call. I understand now they have made friends 
again and that particular company seems to be all right at the moment, but 
it is very prevalent.” 

Mr. Foster Blake, western division sales manager of our company, checked 
with Mr. Buck Wade, who has been branch manager of our company in the 
Salt Lake area since 1989. Mr. Wade categorically denies these statements. 
Our company has had many dealings with Mr. Harvey and it is our considered 
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opinion that he is a well-meaning president of a trade association who takes as 
gospel truth the complaints of his members without any attempt to check o1 
investigate them. It is submitted that a check into the facts in this case 
fully substantiate Mr. Wade's complete categorical denial of these charges 

I am no longer branch manager of the San Francisco office of our company 
and thus I am not directly familiar with the statements made by Mr. Guy Meek 
(p. 447, ete.). I have had occasion to check with our San Francisco office, how 
ever, and have been advised by Mr. Barney Rose, Pacific coast district Manage 
of our company, that Mr. Meek’s statements are correct in part and incorrect 
in the remainder. The branch managers of all of the film exchanges in our 
company reserve the right to approve and disapprove offers submitted to then 
by salesmen as a result of discussion with exhibitors, and from time to time 


branch managers disapprove proposals from exihibitors submitted by s 


to the branch managers. This has occurred in Mr. Meek’s case as well a hn 
the case of almost all exhibitors These disapprovals, however, are always tra 
mitted to the exhibitor far in advance of any possible commitments by hi 

play the picture. The exhibitor, in negotiating with the salesman, is ful awil 
of the company’s procedure and does not plan his program until he is ad ed 
of the approval of his offel to the salesmen by the branch manager of the 


local film exchange. This is true in the case of Mr. Meek as well as all other 
exhibitors. 
ABRAHAM SWERDLOV 
CouUNTY OF LOS ANGELES, 
State of California, ss: 

On this 17th day of April 1953, before me, Ferne Heinze, a notary public in and 
for said county and State, residing therein, duly commissioned and sworn, pet 
sonally appeared Abraham Swerdlow, known to me to be the person whose name 
is subscribed to the within instrument, and acknowledged to me that he executed 
the same. 

In witness whereof, I have hereunto set my hand and affixed my official seal 
the day and year in this certificate first above written. 

| SEAL] 

FERNE HEINZE, 
Notary Public in and for said County and State 


My commission expires January 22, 1954. 


EXHIBIT A 
Jury 27, 1951. 
DeaR ———: Our feature production, Francis Goes to the Races, will be 
available for playing first-run Los Angeles on August 29, 1951. 
It is our intention to play this picture on a day-and-date run in a maximum 
of three theaters, limited to one theater in each of the following locations: 
1. Downtown Los Angeles. 
2. Hollywood Boulevard, between Van Ness Avenue and La Brea Avenue. 
3. Wilshire Boulevard, between Vermont Avenue and San Vicente Boulevard. 
We would be pleased to hear from you on or before Monday, August 6, 1951, 
with respect to negotiating for one or more of the above-mentioned engagements 
A print of this picture is available at our branch in Los Angales for screening 
purposes, 
Very truly yours, 
L. W. MArgiotr, Branch Manager. 


ApPpENDIx No. 67 


AFFIDAVIT OF Louis I. BERMAN 
STATE oF ILLINOIS, 
County of Cook, 88: 


Louis I. Berman, being first duly sworn, upon oath deposes and says that he is 
branch manager of the Chicago office of Universal Film Exchanges, Inc., one 
of the defendants in Clinton Theater Co., an Illinois corporation vy. Columbia 
Pictures Corporation, a New York corporation, et al., pending before the United 
States District Court for the Northern District of Tlinois, Eastern Division; 
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this affidavit is made and furnished to counsel appearing before the Senate Small 
Business Committee to refute certain testimony given before said committee by 
L. Frank Stewart with respect to the Family Drive-In Theater at Clinton, Ill. 

Affiant further says that Universal Film Exchanges, Inc., has, since prior to the 
filing of the complaint in the aforementioned cause, offered the feature films dis- 
tributed by said Universal Film Exchanges, Ine. for exhibition at the Family 
Drive-In Theater operated by the Clinton Theater Co. on an availability of 14 
days after the conventional theater in Clinton, Il. 

Lous I. BERMAN. 
Subscribed and sworn to before me this 27th day of April 1953. 


[SEAL] Hitvec BE. Werrer, Notary Public. 


ApPpENDIx No. 68 
REPORT ON THEATER CLOSINGS 


(Submitted by H. P. Holmes, chairman, economic committee, National Associa- 
tion of Real Estate Poards, Washington, D. C. 


PREFACE 


This report is the result of our study of theater closings and of the effect of 
those closings on adjacent property. The economic committee hopes that the 
assembled information will be useful to local real-estate boards and to individual 
realtors. 

The purpose of our investigation was (1) to learn the measure of the closings, 
(2) to evaluate ramifications of the community question they have created, (3) 
to record means of solving the land use problem. 

Members of the economic committee do not wish to be considered as informed 
on the business of operating motion-picture theaters. Our concern is as economic 
observers, interested in the contracting role of an important industry. 

There are some 18,000 motion-picture theaters in the Nation today. Their 
original cost ran into billions of dollars. Most of them are classified as little 
business, but in the aggregate they are big business. The economie import is 
magnified by the interdependent position they occupy as a component of local 
business areas. 

The economic committee does not intend to imply that motion pictures are a 
passing medium. The industry is in distress but, as a whole, it will survive. 

The tragedy lies in the current dilemma of the individual exhibitor. He 
appears only as a statistic in tables and reports. He isin fact a person—a small- 
business man, often with his life savings at stake. He must decide whether to 
curtail operation, possibly abandon bis business, or hang on until a solution 
develops. It is our opinion that recognition of the theater closing problem and 
of community implications will set in motion efforts for a timely solution. It is 
in this light that the present report is published. 

H. P. Homes, 
Chairman, Economic Committee. 


SECTION ]—MEASURE OF THE PROBLEM 


More than a year ago it became apparent that dwindling box-office receipts 
had darkened many theaters and were impairing the maintenance budget of 
hundreds of others. Newspaper and magazine reports supplemented the direct 
observations of realtors who found themselves with an increasing number of 
listed properties. 

Ramifications of the problem far exceed the broker-client relationship of bring- 
ing buyer and seller together. A vacant building or a deteriorated one depresses 
neighborhood value. A structure with restrictive transitional use creates an 
economic void or a long-range problem of land-use conversion. 

The inoperative theater poses a community problem and NAREB felt that 
better understanding of its implication was essential. As an initial step, in 
June of 1952 the Economic Committee undertook a limited survey. 

Members responded to a series of questions regarding the number of closings, 
effect on adjacent Dusiness, the type of use to which the vacant structures were 
being converted, and the effect of the conversions. 
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\ body of information was assembled that collaborated earlier impressions of 
the seriousness of the problem and suggested lines of inquiry that might produce 





useful data on a broader geographic base. In January the Economic Commit 
decided to resume and amplify its study As a preliminary step a nation 
exploratory survey Was initiated. 

A brief postal card questionnaire was sent to 1,131 local real-estate boat 


It was designed to disclose (1) the geographic extent of the closings, (2) the 
number of closed theaters in individual cities, (8) the effect on adjacent pro] 
erty values, (4) uses to which theater buildings were being converted, and 


opinion of reasons for the closings. 


Replies have been received to date for 648 communities All States except 
Nevada are represented, as are cities of various size, economic base, and ge« 
graphie location. Closed theaters, nearly a thousand of them, are reported by 
264 boards. Predictions of pending closings were made by a number. Oth 


answered “none” but volunteered that one or more houses had closed arm the 
building had already been demolished 
Boards reporting ¢ losed theaters spoke for communities of the followin S 


and geographic location : 


Cities in which there are closed theaters by geographic division and size of citi 


1) ! 
Size of cit 
] If Hil L\ \ \ VII I] IX 
_ — 
l ier 10,00 ] 
10,000 to 25,000 ] 18 12 
2 ) » 50,000 2 t é 
50.000 to 100,000 f ® ( { | { 
100,000 to 500,000 7 1] ‘\ } ( 4 
500,000 and over 0 l 3 3 2 l 0 
| 
I, New England; II, Middle Atlant III, East North Central; IV, West North Centr V, 
Atlantic; VI, East South Central; VLI, Ws South Central; VIII, Mountain; LX, Pacific 


As is so clearly apparent, the phenomenon of the closed theater is not cor 
fined to any particular part of the country nor to any specific size city. Vacant 
theater properties, if the above sample of reports is representative, are stand 
ing in small towns and metropolitan communities alike. They are reported 
from New England, from the South, from the Mountain States, and from the 
Pacific coast. 

The number of closed theaters listed per community ranged as follows 


: ’ yard 
Boards reporting by number of theaters closed , 
1 theater closed__ bce die ; : a 147 
2 theaters closed , 1 nieieacie De 
5 theaters closed__ ‘s cnleice he etc dae ieee ie 26 
4 theaters closed______~- ” kane atc ates ; : ee 11 
5 or more theaters closed bases aa Siati 4 . 26 
The exploratory survey provided a bird’s-eye view of the situation. It had 


however definite limitations. Effort has been made to supplement the findings 
(1) by including excerpts from special community studies and (2) by adding 
information from secondary sources. 

An important example of the latter is the statement of representatives of 
the council of Motion Picture Organizations, Inc., on April 20, 1953, before the 
Committee on Ways and Means of the United States House of Representatives 
The following statistics were presented: 

“The record of theater closings is a dismal one. In 1945 there were 19,140 
movie theaters in the United States. Of these 100 were drive-ins. 

‘From 1946 to April 1953 a total of 5,038 theaters have closed. Of these 23.8 
percent, or 4,696, were four-wall theaters, 352 drive-ins. 

“From 1946 to date 851 new 4-wall theaters have been built. In the same 
period 2,976 drive-ins have opened. 

“Thus the total of operating theaters today is 18,306, of which 15,030 are 
4-wall theaters and 3,276 drive-ins. Despite an enormous increase in population, 
there are 834 fewer theaters today than there were in 1945 + 2” 
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Tabulation of theaters closed since 1946, by States 


Percent of 
closed thea- 
ters on the 


Number of 
closed thea- 


Percent of 
closed thea- 
ters on the 


Number of 


State basis of those ota State basis of those closed thea- 

3 ters as of : ters as of 
operating in Apr. 1, 1953 operating in | Apr. 1, 1953 
1948 prior to ’ ret) 1948 prior to | ~* hd 
television television 
Alabama a 19. 4 61 Nevada d 20.0 9 
Arizona ba 22.8 23 New Hampshire 29.5 28 
Arkansas al 23. 6 8Y New Jersey 40.7 174 
California 28. 2 344 New Mexico 23. 7 28 
Colorado : 14.4 33 New York id 24.4 343 
Connecticut 13.6 28 || North Carolina... 17.2 80 
Delaware 13.9 5 North Dakota_. 13.1 28 
Florida 16.1 61 Ohio 30.8 29¢ 
Georgia 22. 6 86 || Oklahoma. 23.8 | 127 
Idaho 9.7 14 Oregon 19.3 2 
Illinois 31.1 314 || Pennsylvania 28. 7 278 
Indiana 24. 1 117 Rhode Island 33.3 2 
Iowa 19.6 99 || South Carolina 18. 5 42 
Kansas_ 16.6 70 || South Dakota 16.1 33 
Kentucky 24.8 84 || Tennessee 18 61 
Louisiana 21.7 89 || Texas 31.9 467 
Maine 14.1 23 Utah 18.8 28 
Maryland. 25.3 70 || Vermont 21.9 14 
Massachusetts 34.1 141 Virginia 14. 6 ot 
Michigan 32.0 193 || Washington 17.4 it 
Minnesota 12.1 61 West Virginia -. 33.8 M4 
Mississippi_ 19.9 61 Wisconsin 15.7 i0 
Missouri 21.9 136 || Wyoming A 13.6 9 
Montana 15.1 23 District of Columbia 13.9 10 
Nebraska 16. 2 56 


The “vacant theater” cannot be ignored. 
of orderly change in land use and land value. 
specific type of community or region of the Nation. 


of the past. 


additional communities are searching for a solution of the problem. 
At the May meeting members of the economic committee reported on their home 


communities. 


aspects of the study to form the following chapters. 


Most of the closings are not a matter 
They are not confined to any 
They are not a happening 
Weekly, new closings are joining the already substantial total and 


Selections from these findings have been integrated with earlier 


Section II—Tue THEATER AS A NEIGHBORHOOD COMPONENT 


Theater buildings generally are single-purpose structures. While conversions 
can be made, they require extensive structural transformation and are expensive. 
Consequently, prices paid for closed theaters can generally be said to represent a 
fair value for the land plus a reasonable value for the walls of the building. 

When a theater closes, a frontage of from 40 to 75 feet is taken out of an 
otherwise active business community. Instead of contributing its share as a 
component of the neighborhood shopping area, it becomes a deteriorating influ- 
ence on the economic whole. NAREB’s representative, in testifying before the 
Senate Select Committee on Small Business, appraised the situation succintly : 
“The closed theater is an opening wedge to a general decline of the block. * * * It 
affects adjacent business such as drugstores, confectioners, restaurants, and little 
ready-to-wear places. Frequently these adjacent locations are classified as 
secondary.” 

With a decline in pedestrian traffic the “walk-by, walk-in” trade is reduced. 
In some cases adjacent enterprise follows the theater as a casualty. 


PROFILES OF INDIVIDUAL COMMUNITIES 


The following summaries illustrate the impact on selected communities : 
Detroit 


“Two years ago there were 170 motion-picture houses operating in the city of 
This is the record of the city assessor’s office. 
They represented 
Two were in the million-dollar class. 


Detroit. Today there are 117. 
“Three of the closed theaters have already been demolished. 
a substantial investment. 
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“Uses have been found for most of the other buildings but they are, primarily, 
lesser uses. The difficulty of converting theater properties is apparent to anyone 


vho has ever been in a movie house. Large lobbies fronting on the street offer 
ossibilities. However, the inclined auditorium dropping 3 or 4 feet from en 
trance to stage is not easily adaptable. Conversions are costly Recently two 
theater structures were transformed into very attractive business places but 
drastic alteration was necessary and consequently very expensive. Uses to which 


the closed movie houses have been put include the following: churches, union 
halls, Legion hall, studio, furniture warehouse, office building and warehouse, 
retail stores, and general storage. 

“Of the 117 theaters currently operating, 23 are known to be losing money 
It is reported that in 1951, 2 were operating at a deficit ; in 1952, 10 were operating 
t a deficit; in 1953, 25 are operating at a deficit. 

“In March of this year the city council voted tax relief to 76 motion-picture 

eaters. The 50 that were closed had their assessments reduced 35 percent 
Che 23 operating at a loss received a reduction of 20 percent. Three, operating at 

marginal profit received reductions ranging from 5 to 10 percent.” 


Richmond 


“There have been 4 theaters closed during the past 3 years. 
“One has been converted into a store. Three are standing vacant; and, of these 
2,1 is to either be demolished or efforts will be made to convert it into a store. 
‘The motion-picture problem in the Richmond territory is a rather serious 
one The city charges a 5 percent admission tax. This means that with Federal 
tax there is 25 percent of taxes added to the price of every ticket. This added 
cost is slowing up theater attendance. There are five drive-in theaters in the 
counties immediately surrounding Richmond. These counties do not have any 
local admission taxes. In addition to that, they charge by the carload, which 
means that the average admission price is probably far below the price charged 
in conventional city theaters. ' = 

“The value of adjacent property has been affected adversely by the closing 
of a theater. This has been clearly demonstrated in the instances of closed 
theaters mentioned above. 

“Where a closed theater has been improved as a store property, the deprecia- 
tion has not been as great as when it is allowed to remain vacant. However, 
it does adverse:y affect the value of adjacent property. 

“One closed theater in Richmond has been converted to an automobile acces- 
sory store. The cost of conversion was very great, and made it almost impossible 
to show a proper return on the total overall investment if anything were allowed 
for the value of theater physical improvements. 

“In another case, * * a theater was converted to a furniture store, and be- 
cause of the height of the building two full floors were created. 

“In both instances, the value of the property was less after the conversion, 
considering its cost, than the value of the property when the theaters were 
successfully operating.” 

Dallas 

“Fifteen theaters have closed in the Dallas metropolitan area in the past 4 
years. * * * Also 1 theater has closed in Grand Prairie and 1 in Irving, both in 
Dallas County 

“None has been demolished, 14 have been replaced with other uses and 1 is 
vacant, 

“The area in which the vacant theater is located also lost a ‘supermarket’ 
grocery store. Values have been materially affected but it is difficult to determine 
the percentage attributable to the vacant theater. 

“In some cases value of adjacent property has been lowered. In most cases 
there seems to be little change. 

“Closed theater properties have been used for lounges, bookstore, bars, 
churches, retail stores, and bowling alleys. Probably value has decreased as 
theater buildings are essentially one-purpose structures and do not readily lend 
themselves to conversion. 

“Two theaters have been constructed in Dallas during the past 3 years.” 

Los Angeles County 

“Due to the sprawling characteristics of Los Angeles with its 464 square 
miles of area completely surrounding some other incorporated cities, it seems 
more informative to quote figures for Los Angeles County. * * * 
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“Total number of motion-picture theaters operating in Los Angeles County, 
1950-53 (including drive-ins) 


ces Beet aren oT ae eee TE ate 444 
Closings: 
Closed and demolished___. ~~... -.._ __ BeAr s ah Stee EE eg 6 
Creied: dnd: eeene. oi 62 ol ee be ee 5 a ee aoe 
Coverted to other uses___.__-___ SEL. date rua etg ete 8 bo. Lee eee nietck 52 
— 125 
Currently Shernting: 3.2. cr ee ee ses tay stds ee 


“Approximately 40 of these are on a part-time basis and some have salvaged 
portion of their business by going to foreign language pictures, 
“Conversions: 


Churches (little, if any, struetural change) 


Picton Seeded a! Be 
Other uses (union halls, bowling alleys, warehouses, bank, restaurant 
supply, furniture store, cafe front and warehouse rear, markets, few 

retail stores) sl db oc ein pap ca ek cad pare en Le ape 3S 

CRE: UI ii i i a 52 
“Drive-ins built in last 3 years, probably all operating and mostly in periph- 

eral fast-growing areas ss gah adem el 7 zt 
“Theaters built in last 5 years: Venice (1) still operating; North Hollywood 

(1) closed and vacant; Westchester (1) converted to bowling alley_____- 3 

———— 

Total new movie theaters, 1ast 3 VeOAQTrs..~.< oe. nneennnuee tenon sstceae, 


* * * » s 2 * 


“It is probably safe to say that closed theaters generally have an adverse effect 
on adjacent realty values. However, I would be unwilling to generalize on th 
effects of conversion without more study. I know of instances where the effect 
has been beneficial to adjoining property. A complete survey in this area would 
be an enormous task. Some indication of the effect on the theater property itself, 
where it is close| and vacant, is furnished by the typical reduction of 50 percent 
in assessed value. 

“In many instances it is very difficult to estimate the effect of theater closings 
apart from other influences at work in the same district, especially in a rapidly 
expanding community. All statistics, too, must be interpreted in the light of a 


population increase from 4,151,687 in 1950 to approximately 4,600,000 in the 
county at present.” 


CONVERSIONS 


New uses for some of the closed theaters are being found. While “adaptation” 
more aptly deseribes most of the replacements, real ingenuity is evidenced by 
some of the conversions. 

From Columbus, Ohio, it is reported that a purchaser plans to convert an out 
lving movie house into a medical building. He feels that it can be done without 
great expense. 

To the list of reports of bank conversions, a special type has been added—the 
“drive-in bank.” 

Extensive renovation was performed on some structures transforming them 
into apartments or a combination of shops and apartments. 

Other theater buildings, situated in fortuitous locations, have been converted 
to commercial uses, such as furniture stores, stationery stores, appliance shops, 
and supermarkets. Individusl conversions of interest were a musie store, a 
jewelry store, and a picture gallery, including a picture-framing operation. 

Where the theater has been converted to commercial use and is in a good active 
commercial area, the new enterprise may, and in many instances has, enhanced 
the value of adjacent property. 

Where the building is converted to a lesser use, it will depress nearly business 


locations. Unfortunately, the lesser uses dominated the reports. The special 


community studies agreed on this fact with the nationwide survey. There were 
scores of listings of storage facilities, both of a specialized and a general nature. 
There were garages, light manufacturing, and one newspaper plant. Obviously, 
the function to which the theater can be converted will depend largely upon zon 
ing restrictions. 
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In addition, some types of use require special licenses. Restaurants, bars, and 
dining clubs were reported, but these categories of business would not be accept 
able in some locations. 

Private and quasi-private groups have purchased a number of the defunct 
theaters. YMCA, VI'W, the American Legion, and trade unions are among the 
organizations acquiring title to available properties. A very substantial number 
of the buildings have been bought by church groups. In many instances they are 
‘revivalist” sects and residents in the near vicinity are not too pleased with the 
conversion. 

Enterprise competing for the recreation dollar has taken over the vacant 
theater according to a substantial number of reports. Bowling alleys, live drama, 
wrestling, and boxing arenas and a penny arcade were listed. 

Television broadcasting activities have replaced the motion pictures they 
helped to eliminate. Reports of TV studios and of radio stations were received 
from several informants. 

As has been noted, some of the new uses result in improvement to the neighbor- 
hood. Where the closed theater has been put to a lesser use, however, the dis 
placement has been detrimental. In the nationwide survey information on this 
stage of community change was sought. Specifically the respondent was requested 
to evaluate the effect of theater closings on adjacent property values. 

\ summary, Classifying the answers by number of theaters reported closed, 
shows the predominantly depressing effect of the loss of a theater business with 
or without the substitution of another commercial enterprise. 


Effect of theater closings on adjacent property values 


Number closed per community Ady ] I 
1 closed rs 2 { 2 
2 closed 
} ; 
bosed enas scennanees 
losed : . 
nore Ci d 


DEMOLITIONS 


As was noted in section I, many of the closed theaters have completely passed 


from the scene. Unfortunately, in designing the questionnaire of our survey we 
did not include an inquiry regarding demolished structures. We had not antici 


pated the significance of demolitions. One city volunteered that 30 had been 
“dismantled.” The number of comments regarding parking lots that had re 
placed theater buildings testified to the widespread nature of this type of land-use 
conversion, 

In many Cases the capital loss has been substantial. The Detroit report indi 
cates that of 3 theaters demolished during the past 2 years, 2 were in the million 
dollar class. 

The importance of thinking in terms broader than “conversion” is clea) 
Community effort that has resulted in revival of the theater function was reported 
from a number of areas and specific points of interest are presented in the final 
section. 


Secrion I1I—Reviva. or MAarGINAL THEATERS 


The high percentage of theaters operating on marginal accounts was testified 
to by scores of reports volunteered in the nationwide survey. Specific detail of 
individual movie houses operating at a “break-even” point or “in the red” was 
contributed by special Community reports. 

Deferred maintenance is speeding obsolescence in many instances. The un 
attractive show house loses further attendance, then cause and effect change 
place, and reduced box office further lessens income available for maintenance 
and repair. 

Because a darkened structure creates a void in the business block, merchants 
in some areas have asked the exhibitor to “light up” the marquee even though 
the theater is closed. In several places local tradesmen have cooperated finan 
cially in reopening a distressed house. 





















































952 MOTION PICTURE DISTRIBUTION TRADE PRACTICES 


Neighborhood recognition of the importance of the motion-picture function 
with concerted effort to keep the theater open, has a counterpart in a broader 
community area Where the structure is sold at a much reduced value, many tax 
assessors are accepting the evidence of lessened economic productivity and reduc 
ing the tax-roll valuation. Frequently, the lighter real-estate tax lessens operat 
ing costs sufficiently so that receipts and expenditures resume a balance. 

In Detroit, sales evidence was not required for revaluation. The city reduced 
assessments on the basis of financial accounts. Where the theater was opersting 
at a loss, a 20-percent reduction was made. Where profits were marginal, reduc 
tions ranging from 5 to 10 percent were effected. In voting relief, the city council 
based its action on the ground that theaters are single-purpose buildings and that 
exnibicors should be encouraged to continue in operation. 

Tax reiief on a Federal level has been sought repeatedly. It is believed tha; 
removal of the 20-percent excise tax on admissions would bolster borderline units 
and reopen many of the theaters that are currently standing idle. The motion 
picture industry has petitioned for abolition of the special levy. If it is lifted 
the whole configuration of the complex community problem way be changed. 

The industry is also attempting through technological advance to improve its 
product and recreate public interest in motion pictures. The design and produc 
tion of three-dimensional equipment adaptable to small theaters and within the 
reach of an average exhibitor is reported. Showmanship and vigorous merchan 
dising will do much to enliven the industry. For example, one exhibitor 
through advertising efforts succeeded in raising matinee attendance from 200 
to 700. 

In spite of depressed current conditions it should not be thought that any 
theater investment is automatically undesirable, that motion pictures are obso 
lete, or that the industry is in the doldrums. An answer to the financial problem 
may be found in a short time. Three-dimensional films, reduced local property 
assessments, or elimination of the Federal admission tax, alone or in combination, 
may provide relief. The industry has weathered other storms. With community 
understanding it will revive and continue its function as a segment of neighbor- 
hood life and as an important means of cultural communication. 
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